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LIFE. 


UNITED  STATES  SUPREME  COURT. 

No.  56.— October  Term,  1913. 


NEW  YORK  LIFE  INSURANCE  COMPANY,  Plaintiff  in  Error, 

vs. 
DEER  LODGE  COUNTY.* 

INSURANCE— INSURANCE  AND  COMMERCE. 

Issuing  a  policy  of  insurance  is  not  a  transaction  of  commerce. 

INSURANCE— CORPORATIONS  — RIGHT  TO  TRANSACT  BUSI- 

NESS. 
The  right  of  a  foreign  corporation  to  do  business  in  a  state  other  than 

that  of  its  creation  depends  wholly  upon  the  will  of  such  other  state. 

COMMERCE— INSURANCE  CONTRACT. 

The  business  of  insurance  is  not  commerce.  The  contract  of  insurance 
is  not  an  instrumentality  of  commerce.  The  making  of  such  con- 
tract is  a  mere  incident  of  commercial  intercourse. 

(For  other  cases,  see  Commerce,  Cent.  Dig.  §  33;   Dec.  Dig.  §  45.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1287-1298;  vol. 
8,  pp.  7606,  7607.) 

In  Error  to  the  Supreme  Court  of  the  State  of  Montana. 

McKenna,  J.,  delivered  the  opinion  of  the  Court. 
Plaintiff  in  error,  called  herein  plaintiff,  as  it  was  such  in  the 

*  Decision  rendered,  Dec.  15,  1913.    From  certified  transcript. 
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courts  below,  brought  suit  against  the  defendant  in  error,  herein 
called  defendant,  to  recover  the  sum  of  $209.79,  with  interest, 
the  amount  of  taxes  paid  by  plaintiff  under  protest  to  defendant. 

The  tax  was  levied  under  a  law  of  the  state  requiring  every 
insurance  corporation  or  company  transacting  business  in  the 
state  to  be  taxed  upon  the  excess  of  premiums  received  over 
losses  and  ordinary  expenses  incurred  within  the  state  during  the 
year  previous  to  the  year  of  listing  in  the  county  where  the  agent 
conducts  the  business,  properly  proportioned  by  the  corporation 
or  company  at  the  same  rate  that  all  other  personal  property  is 
taxed.  It  is  provided  that  the  agent  shall  render  the  list,  and  if 
he  refuses,  or  to  make  affidavit  that  the  same  is  correct  to  the 
best  of  his  knowledge  and  belief,  the  amount  may  be  assessed  to 
the  best  knowledge  and  discretion  of  the  assessor.  The  corpora- 
tion and  companies  are  subject  to  no  other  tax  under  the  laws 
of  the  state  except  on  real  estate,  and  the  fees  imposed  by  law. 

It  was  alleged  in  the  complaint  that  the  "tax  was  and  is  illegal, 
unlawful  and  void  for  that  said  defendant  was  without  jurisdic- 
tion to  levy  or  collect  said  tax,  and  the  levy  and  collection  there- 
of was  and  is  a  burden  upon  interstate  commerce,  contrary  to 
Section  8  of  Article  I.  of  the  Constitution  of  the  United  States." 

A  summary  of  the  allegations  of  the  complaint,  which  is  very 
long,  is  as  follows : — 

The  plaintiff  is  a  New  York  corporation,  with  its  home  office 
in  New  York  City,  and  has  transacted  and  does  transact  the 
business  of  life  insurance  on  a  large  scale  in  all  of  the  states  of 
the  United  States,  and  with  persons  residing  in  every  country 
of  the  civilized  world.  It  commenced  to  transact  its  business 
with  residents  of  Montana  in  1869,  and  its  business  has  pro- 
gressively increased  until  its  total  insurance  in  force  in  that 
state  amounts  to  $10,023,445,  calling  for  premiums  amounting 
to  $343,664.93.  This  total  insurance  is  made  up  of  policies 
averaging  $2,000  each,  and  these  are  subject  to  sale,  assignment 
and  transfer  and  are  used  for  collateral  security  and  other  com- 
mercial purposes,  and  are  valuable  for  such  purpose  and  for 
other  general  purposes  of  trade  and  commerce. 

The  company  transacts  its  business  through  agents,  who  so- 
licit insurance,  collect  the  first  premium  and  deliver  the  policy, 
which  is  prepared  and  transmitted  from  the  home  office  to  him 
for  such  purpose.  The  company  also  employs  an  agency  director 
by  contract  in  writing  directly  with  the  home  office  through  the 
mails,  who  supervises  the  work  of  soliciting  agents  and  recom- 
mends those  who  desire  to  become  such.  The  company  also 
employs  medical  examiners,  with  specified  duties,  their  em- 
ployment being  negotiated  through  the  mails,  and  their  reports 
are  made  through  the  mails,  and  if  further  information  is  de- 
sired, the  home  office  obtains  it  by  correspondence  through  the 
mails.     It  has  also  a  confidential  employee  called  an  inspector, 
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whose  employment  is  intended  to  be  secret  and  who  transmits 
information  through  the  mails.  In  Butte,  in  the  state  of 
Montana,  the  company  maintains  a  cashier,  appointed  from  the 
home  office,  whose  authority,  however,  is  limited  to  making  and 
supervising  such  records  as  the  business  of  the  office  requires, 
receiving  from  the  soliciting  agents  and  medical  examiners  ap- 
plications for  new  insurance  solely  for  transmission  to  the  home 
office,  receiving  the  reports  of  the  home  office  of  its  action  on 
such  applications,  and  receiving  policies,  and  the  premiums 
which  are  paid  on  the  new  policies  and  not  transmitted  directly 
to  the  home  office,  mailing  premium  notices  made  out  at  the 
home  office,  and  sent  to  him  for  that  purpose ;  receiving  renewal 
premiums  when  specially  authorized;  depositing  the  amount 
thereof  in  bank  at  Butte  to  the  credit  of  the  company  and  to  be 
drawn  upon  by  it  and  not  by  him;  keeping  account  of  the  in- 
surance obtained  by  the  soliciting  agents  and  settling  with  such 
agents  the  commission.  The  company  has  never  had  any  office 
or  place  of  business  except  said  office  at  Butte  and  one  other  at 
Helena,  with  like  duties  and  authority. 

Forms  for  the  use  of  the  several  transactions  are  prepared  at 
the  home  office  and  transmitted  by  mail  to  the  company's  em- 
ployees. No  agent  is  authorized  to  accept  risks  of  any  kind  or 
make  or  modify  contracts,  nor  have  they  ever  done  so.  The 
officers  of  the  company  reside  and  have  always  resided  in  and 
near  the  city  of  New  York  and  had  and  have  their  offices  and 
places  of  business  at  the  home  office.  All  risks  are  accepted  and 
contracts  made,  modified  and  discharged  at  the  home  office. 

The  manner  of  taking  applications  for  insurance  and  the  final 
issue  of  policies  is  alleged,  which  shows  that  the  ultimate  judg- 
ment of  their  character  and  acceptance  is  reserved  for  the  home 
office.  The  manner  of  paying  premiums  is  alleged  to  be  either 
directly  to  the  home  office  through  the  mails,  or  to  the  cashier 
of  the  company  at  its  office  in  Butte,  and  that  the  several  policies 
provide  for  advances  and  that  the  company  has  outstanding  ad- 
vances or  loans  to  its  policyholders  in  the  state  aggregating  the 
sum  of  $432,878.  The  loan  is  made  by  transmitting  an  applica- 
tion to  the  home  office,  where  it  is  considered  and  acted  upon, 
and,  if  accepted,  a  loan  agreement  is  transmitted  to  the  applicant, 
who,  after  executing  it,  returns  it  to  the  home  office  and  the 
proceeds  of  the  loan  forwarded  by  mail  to  the  policyholder  by 
the  company's  check  on  its  bank  account  in  New  York.  And  the 
use  of  the  mails  is  alleged  in  payment  of  premiums  and  proofs 
of  death. 

On  account  of  this  manner  of  doing  business  it  is  alleged  on 
information  and  belief  to  be  interstate  commerce  and  within 
the  meaning  of  the  Commerce  Clause  of  the  Constitution  of  the 
United  States. 

The  laws  of  the  state  by  virtue  of  which  the  tax  was  imposed 
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are  set  out.  They  finally  became  section  4073  of  the  Revised 
Codes,  1907. 

The  company  did  not  have  any  property  within  Deer  Lodge 
County  at  any  time  during  the  year  1910.  It  paid  without  pro- 
testing the  tax  imposed  by  section  4017  of  the  Revised  Codes 
for  the  year  1909,  amounting  to  $3,496.85.  It  also,  during  said 
year,  paid  to  the  state  licenses  and  fees  aggregating  the  sum  of 
$234.  In  1909  it  received  from  policyholders  residing  in  the 
county,  premiums  aggregating  the  sum  of  $14,233.41.  Its  losses 
and  expenses  amounted  to  the  sum  of  $8,888.41.  The  excess  of 
premiums  over  losses  for  said  year  was  the  sum  of  $5,345,  upon 
which  there  was  imposed  the  sum  sued  for.  The  company  paid 
the  tax  under  protest. 

A  demurrer  was  sustained  to  the  complaint  and  a  judgment 
entered  dismissing  the  action.  It  was  sustained  by  the  Supreme 
Court  of  the  state. 

The  same  contention  is  made  here  as  in  the  state  courts,  that 
is,  that  the  tax  is  a  burden  on  interstate  commerce,  and  an 
elaborate  argument  is  presented  to  distinguish  this  case  from 
those  in  which  this  court  has  decided  that  insurance  is  not  com- 
merce. These  cases  are:  Paul  vs.  Virginia,  8  Wall.  168  (1808)  ; 
Ducat  vs.  Chicago,  10  Wall.  410;  Liverpool  Ins.  Co.  vs.  Massa- 
chusetts, 10  Wall.  566;  Philadelphia  Fire  Ass'n  vs.  New  York, 
119  U.  S.  110;  Hooper  vs.  California,  155  U.  S.  648;  Noble  vs. 
Mitchell,  164  U.  S.  367;  New  York  Life  Ins.  Co.  vs.  Cravens, 
178  U.  S.  389;  and  Nutting  vs.  Massachusetts,  183  U.  S.  553. 

If  we  consider  these  cases  numerically,  the  deliberation  of 
their  reasoning,  and  the  time  they  cover,  they  constitute  a 
formidable  body  of  authority  and  strongly  invoke  the  sanction 
of  the  rule  of  stare  decisis.  This  we  especially  emphasize,  for 
all  of  the  cases  concerned,  as  the  case  at  bar  does,  the  validity  of 
state  legislation,  and  under  varying  circumstances  the  same  prin- 
ciple was  applied  in  all  of  them.  For  over  forty-five  years  they 
have  been  the  legal  justification  for  such  legislation.  To  re- 
verse the  cases,  therefore,  would  require  us  to  promulgate  a  new 
rule  of  constitutional  inhibition  upon  the  states,  and  which  would 
compel  a  change  of  their  policy  and  a  readjustment  of  their  laws. 
Such  result  necessarily  urges  against  a  change  of  decision.  In 
deference,  however,  to  the  earnestness  of  counsel,  we  will  con- 
sider more  particularly  (1)  what  the  cases  decide,  and  (2) 
whether  they  are  wrong  in  principle. 

Paul  vs.  Virginia  is  the  progenitor  case.  A  law  of  Virginia 
precluded  any  insurance  company  not  incorporated  under  the 
laws  of  the  state  doing  business  in  the  state  without  previously 
obtaining  a  license  for  that  purpose,  which  could  only  be  ob- 
tained by  a  deposit  with  the  state  treasury  of  bonds  of  a  specified 
character  to  an  amount  varying  from  thirty  to  fifty  thousand  dol- 
lars. A  subsequent  law  required  the  agent  of  a  foreign  insurance 
company  to  take  out  a  license. 
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Paul  was  appointed  the  agent  of  several  fire  insurance  com- 
panies incorporated  in  the  state  of  New  York.  He  applied  for  a 
license,  offering  to  comply  with  all  the  provisions  of  the  law 
excepting  the  deposit  of  bonds.  The  license  was  refused  and 
he,  notwithstanding,  undertook  to  act  as  agent  for  the  compa- 
nies, offered  to  issue  policies  in  their  behalf  and  in  one  instance 
did  issue  a  policy  in  their  name  to  a  citizen  of  Virginia.  For 
this  violation  of  the  statute  he  was  indicted  and  convicted  in 
one  of  the  state  courts  and  the  judgment  was  affirmed  by  the 
Supreme  Court  of  Appeals  of  the  state.  Error  was  prosecuted 
from  this  court  based  on,  as  one  of  its  grounds,  the  alleged  vio- 
lation of  the  Commerce  Clause  of  the  Constitution  of  the  United 
States. 

Replying  to  the  argument  to  sustain  the  contention,  the  court 
said,  by  Mr.  Justice  Field,  that  its  defect  lay  in  the  character  of 
the  business  done.  "Issuing  a  policy  of  insurance  is  not  a  trans- 
action of  commerce.  The  policies  are  simply  contracts  of  indem- 
nity against  loss  by  fire,  entered  into  between  the  corporations 
and  the  assured,  for  a  consideration  paid  by  the  latter.  These 
contracts  are  not  articles  of  commerce  in  any  proper  meaning 
of  the  word.  They  are  not  subjects  of  trade  and  barter  offered 
in  the  market  as  something  having  existence  knd  value  inde- 
pendently of  the  parties  to  them.  They  are  not  commodities  to 
be  shipped  or  forwarded  from  one  state  to  another,  and  then  put 
up  for  sale.  They  are  like  other  personal  contracts  between 
parties  which  are  completed  by  their  signature  and  the  transfer 
of  the  consideration.  Such  contracts  are  not  interstate  trans- 
actions, though  the  parties  may  be  domiciled  in  different  states. 
The  policies  do  not  take  effect — are  not  executed  contracts — un- 
til delivered  by  the  agent  in  Virginia.  They  are,  then,  local 
transactions,  and  are  governed  by  the  local  law.  They  do  not 
constitute  a  part  of  the  commerce  between  the  states  any  more 
than  a  contract  for  the  purchase  and  sale  of  goods  in  Virginia 
by  a  citizen  of  New  York,  whilst  in  Virginia,  would  constitute  a 
portion  of  such  commerce." 

The  doctrine  announced,  that  insurance  was  not  commerce 
but  a  personal  contract,  was  emphasized  by  illustrations.  Na- 
than vs.  Louisiana,  8  How.  73,  was  cited,  where  a  tax  on  money 
and  exchange  brokers  who  dealt  in  the  purchase  and  sale  of  for- 
eign bills  of  exchange  was  sustained  as  not  conflicting  with  the 
constitutional  power  of  Congress  to  regulate  commerce.  The 
individual  thus  using  his  money,  it  was  said  (quoting  the  cited 
case),  "is  not  engaged  in  commerce  but  in  supplying  an  instru- 
ment of  commerce.  He  is  less  connected  with  it  than  a  ship 
builder,  without  whose  labor  foreign  commerce  could  not  be 
carried  on."  The  doctrine  was  further  illustrated  by  bills  of 
exchange  foreign  and  domestic,  which  it  was  said  were  subject 
to  the  regulating  and  taxing  laws  of  the  states.     And  it  was 
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pointed  out  that  the  Federal  Government  taxed  not  only  foreign 
bills  but  domestic  bills  and  promissory  notes,  whether  issued  by 
individuals  or  banks,  a  power  the  Government  could  not  have, 
it  was  said,  if  bills  and  notes  were  commerce.  It  was  finally 
said:  **If  foreign  bills  may  thus  be  the  subject  of  state  regula- 
tion, much  more  so  may  contracts  of  insurance  against  loss  by 
fire." 

We  have  taken  the  trouble  to  make  this  long  excerpt  from  the 
opinion  because,  as  we  have  said,  the  case  is  the  primary  one, 
and  because  its  argument  is  really  exhaustive  of  the  general  prin- 
ciple. We  shall  consider  presently  whether  there  is  anything  in 
the  case  at  bar  which  takes  it  out  of  the  principle. 

In  Ducat  vs.  Chicago,  a  law  of  Illinois  came  up  for  review. 
It  was  a  regulation  of  insurance  companies  not  incorporated  by 
the  state,  and  required  their  agents  to  be  licensed  upon  the  per- 
formance of  certain  conditions.  Subsequently  by  the  act  incor- 
porating Chicago  the  Legislature  imposed  on  all  foreign  insur- 
ance a  tax  of  $2  upon  the  $100  and  at  that  rate  upon  the  amount 
of  all  premiums  which  should  be  received.  It  was  made  unlaw- 
ful for  any  company  to  transact  business  until  the  payment  was 
made.  The  State  Supreme  Court  sustained  the  tax  and  this  court 
affirmed  its  action,  resting  the  decision  on  Paul  vs.  Virginia,  the 
reasoning  of  which,  it  was  said,  it  was  not  necessary  to  repeat. 

Liverpool  Ins.  Co.  vs.  Massachusetts:  The  subject  came  up 
again  for  consideration  in  passing  upon  a  statute  of  Massachu- 
setts which  levied  a  tax  upon  all  premiums  charged  or  received 
by  any  fire,  marine  and  fire  and  marine  insurance  company  not 
incorporated  under  the  laws  of  the  state.  The  law  was  sustained. 
It  was  said:  "The  case  of  Paul  vs.  Virginia  decided  that  the 
business  of  insurance,  as  ordinarily  conducted,  was  not  com- 
merce, and  that  a  corporation  of  one  state,  having  an  agency  by 
which  it  conducted  that  business  in  another  state,  was  not  en- 
gaged in  commerce  between  the  states." 

Philadelphia  Fire  Ass'n  vs.  New  York:  A  statute  of  New 
York  imposing  taxes  and  conditions  upon  insurance  companies 
of  other  states  was  considered  and  sustained.  Paul  vs.  Virginia 
was  cited  for  the  view  that  "issuing  a  policy  of  insurance  is  not 
a  transaction  of  commerce." 

We  may  say  here  that  Paul  vs.  Virginia  was  also  cited  for  the 
proposition  that  the  right  of  a  foreign  corporation  to  do  business 
in  a  state  other  than  that  of  its  creation  depends  wholly  upon  the 
will  of  such  other  state.  This  proposition,  it  was  said,  was 
sustained  by  previous  cases,  and  it  has  been  sustained  by  many 
subsequent  cases.  Necessarily  it  could  not  be  applied  to  for- 
eign insurance  companies  if  the  business  of  insurance  is  com- 
merce. In  other  words,  that  right  exists  and  has  only  an  ex- 
ception, as  was  said  in  Hooper  vs.  California,  155  U.  S.  648, 
"where  a  corporation  created  by  one  state  rests  its  right  to  en- 
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ter  another  and  to  engage  in  business  therein  upon  the  Federal 
nature  of  its  business."  And  that  was  the  contention  in  Hooper 
vs.  California,  asserting  the  invaHdity  of  the  statute  of  the  state 
making  it  a  misdemeanor  for  any  person  in  that  state  to  pro- 
cure insurance  for  a  resident  in  the  state  from  an  insurance  com- 
pany not  incorporated  under  its  laws.  The  argument  was  that 
inasmuch  as  the  contract  involved  was  one  for  marine  insur- 
ance, it  was  a  matter  of  interstate  commerce,  and  as  such  beyond 
the  reach  of  state  authority  and  included  among  the  exceptions 
to  the  rule.  It  was  replied  by  the  court :  "This  proposition  in- 
volves an  erroneous  conception  of  what  constitutes  interstate 
commerce.  That  the  business  of  insurance  does  not  generically 
pertain  to  such  commerce  has  been  settled  since  the  case  of 
Paul  vs.  Virginia."  To  the  attempt  to  distinguish  between  poli- 
cies of  marine  insurance  and  policies  of  fire  insurance,  and  thus 
take  the  former  out  of  the  rule  of  Paul  vs.  Virginia,  it  was  an- 
swered, "It  ignores  the  real  distinction  upon  which  the  general 
rule  and  its  exceptions  are  based,  and  which  consists  in  the  dif- 
ference between  interstate  commerce  or  ao  instrumentality 
thereof  on  the  one  side  and  the  mere  incident  which  may  attend 
the  carrying  on  of  such  commerce  on  the  other."  And  it  was 
pointed  out  that  if  the  power  to  regulate  interstate  commerce 
applied  to  all  of  the  incidents  of  such  commerce  and  "to  all  con- 
tracts which  might  be  made  in  the  course  of  its  transaction,  that 
power  would  embrace  the  entire  sphere  of  mercantile  activity 
in  any  way  connected  with  trade  between  the  states;  and  would 
exclude  state  control  over  many  contracts  purely  domestic  in 
their  nature."  And  then,  sweeping  away  the  distinction  between 
the  different  subject-matters  of  insurance  contracts,  and  the 
different  events  indemnified  against,  and  declaring  the  princi- 
ple applicable  to  all  and  determinative  of  the  regulating  power 
of  the  states  over  all,  it  was  said,  "The  business  of  insurance  is 
not  commerce.  The  contract  of  insurance  is  not  an  instrumen- 
tality of  commerce.  The  making  of  such  a  contract  is  a  mere 
incident  of  commercial  intercourse,  and  in  this  respect  there  is 
no  difference  whatever  between  insurance  against  fire  and  in- 
surance against  'the  perils  of  the  sea.' " 

This  declaration  was  repeated  and  applied  in  Noble  vs.  Mit- 
chell, 164  U.  S.  368,  and  in  New  York  Life  Insurance  Co.  vs. 
Cravens,  178  U,  S.  389.  The  latter  case  has  special  application, 
for  the  plaintiff  in  error  here  was  the  plaintiff  in  error  there  and 
the  case  concerned  life  insurance  companies  and  their  policies. 
In  that  case  it  was  contended  that  a  policy  of  mutual  life  insur- 
ance was  an  interstate  contract  and  the  parties  might  choose  its 
"applicatory  law."  The  contention  was  made  in  many  ways 
and  with  great  amplitude  of  argument  and  illustration.  It  was 
urged  that  on  account  of  the  mutual  character  of  the  company 
it  was  the  administrator  of  a  fund  collected  from  its  policyhold- 
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ers  in  different  states  and  countries  for  their  benefit.  And  the 
extent  of  the  business  was  displayed  by  a  stipulation  of  the 
parties  as  follows:  "That  during  the  year  1886  and  prior  to 
the  issuance  of  the  policy  sued  upon,  the  amount  of  policies  is- 
sued by  defendant  to  citizens  of  Missouri  was  $1,617,985,  and 
the  amount  of  insurance  in  force  on  the  lives  of  citizens  of 
Missouri  on  December  31,  1886,  was  $8,886,542,  and  the  total 
amount  of  policies  issued  by  defendant  in  said  year  1886  was 
$85,178,294,  and  the  total  amount  of  policies  in  force  on  De- 
cember 31,  1886,  issued  by  defendant  was  $304,373,540." 

It  was  also  urged  that  modern  life  insurance  had  taken  on 
essentially  a  national  and  international  character,  and  that  when 
Paul  vs.  Virginia  was  decided  the  business  was  "to  a  great  ex- 
tent local,  that  is,  conducted  through  the  domestic  contracts  by 
stock  companies.  The  great  and  commanding  organizations 
of  the  present  day  had  hardly  begun  the  amazing  developments 
which  have  made  them  the  greatest  associations  of  administrative 
trusts  of  the  business  world.'' 

These  contentions  were  earnestly  made;  the  reply  to  them 
deliberately  meditated  and  its  extent  fully  appreciated.  The  rul- 
ing in  Paul  vs.  Virginia  and  other  cases  was  applied.  We 
omitted  the  reasoning  by  which  they  demonstrated,  we  said,  the 
correctness  of  their  conclusion.  We,  however,  repeated  that 
"the  business  of  insurance  is  not  commerce.  The  contract  of 
insurance  is  not  an  instrumentality  of  commerce.  The  making 
of  such  contract  is  a  mere  incident  of  commercial  intercourse, 
and  in  this  respect  there  is  no  difference  whatever  between  insur- 
ance against  fire  and  insurance  against  the  ^perils  of  the  sea,' " 
and,  we  added,  "that  against  the  uncertainty  of  man's  mortality." 

In  Nutting  vs.  Massachusetts  a  statute  of  the  state  was  sus- 
tained which  required  a  licensing  of  the  agent  of  a  foreign  in- 
surance company  not  admitted  to  do  business  in  the  state  and 
made  it  a  crime  to  solicit  insurance  of  a  resident  in  violation  of 
the  statute.  The  principle  of  the  prior  cases  which  we  have  re- 
ferred to  was  affirmed. 

This  detail  shows  what  the  cases  decided.  Were  they  rightly 
decided  ?  The  reasoning  of  the  cases  anticipate  and  answer  the 
question,  and  it  would  rack  ingenuity  to  attempt  to  vary  its  ex- 
pression or  more  aptly  illustrate  it.  A  policy  of  insurance,  the 
cases  declare,  is  a  personal  contract,  a  mere  indemnity,  for  a  con- 
sideration, against  the  happening  of  some  contingent  event, 
which  may  bring  detriment  to  life  or  property,  and  its  character 
is  the  same  no  matter  what  the  event  insured  against,  whether 
fire  or  hurricane,  acts  of  man  or  acts  of  God,  storms  on  land  or 
storms  on  sea,  death  or  lesser  accident.  The  same  event  may 
involve  both  life  and  property,  precipitating  the  obligation  of  the 
policies.  Nor  does  the  character  of  the  contracts  change  by 
their  numbers  or  the  residence  of  the  parties.    The  latter  is  made 
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much  of  in  this  case.  It  was  made  much  of  in  the  Cravens  case. 
The  effort  has  been  to  give  a  special  locality  to  the  contracts 
and  determine  their  applicatory  law,  and,  indeed,  to  a  centraliza- 
tion of  control,  to  employ  local  agents  but  to  limit  their  power 
and  judgment.  To  accomplish  the  purpose  there  is  necessarily 
a  great  and  frequent  use  of  the  mails,  and  this  is  elaborately 
dwelt  on  by  the  insurance  company  in  its  pleading  and  argu- 
ment, it  being  contended  that  this  and  the  transmission  of  pre- 
miums and  the  amounts  of  the  policies  constitute  a  'current  of 
commerce  among  the  states/  This  use  of  the  mails  is  necessary, 
it  may  be,  to  the  centralization  of  the  control  and  supervision  of 
the  details  of  the  business ;  it  is  not  essential  to  its  character.  And 
we  may  say,  in  passing,  that  such  effort  has  led  to  regulating 
legislation,  but  that  it  cannot  determine  its  validity,  was  decided 
in  the  Cravens  case.  See  also  Equitable  Life  Society  vs.  Clem- 
ents, 140  U.  S.  226. 

This  legislation  is  in  effect  attacked  by  the  contention  of  the 
insurance  company.  We  have  already  pointed  out  that  if  insur- 
ance is  commerce  and  becomes  interstate  commerce  whenever 
it  is  between  citizens  of  different  states,  then  all  control .  over 
it  is  taken  from  the  states  and  the  legislative  regulations  which 
this  court  has  heretofore  sustained  must  be  declared  invalid. 

The  number  of  transactions  do  not  give  the  business  any 
other  character  than  magnitude.  If  it  did,  the  department  store 
which  deals  with  every  article  which  covers  or  adorns  the  hu- 
man body,  or,  it  may  be,  nourishes  it,  would  have  one  character 
while  its  neighbor,  humble  in  the  variety  and  extent  of  its  stock, 
would  have  another.  Nor,  again,  does  the  use  of  the  mails  de- 
termine anything.  Certainly  not  that  which  takes  place  before 
and  after  the  transaction  between  the  plaintiff  and  its  agents  in 
secret  or  in  regulation  of  their  relations.  But  put  agents  to  one 
side  and  suppose  the  insurance  company  and  the  applicant  ne- 
gotiating or  consummating  a  contract.  That  they  may  live  in 
different  states  and  hence  use  the  mails  for  their  communications 
does  not  give  character  to  what  they  do ;  cannot  make  a  personal 
contract  the  transportation  of  commodities  from  one  state  to 
another  to  paraphrase  Paul  vs.  Virginia.  Such  might  be  inci- 
dents of  a  sale  of  real  estate  (certainly  nothing  can  be  more  im- 
mobile). Its  transfer  may  be  negotiated  through  the  mails  and 
completed  by  the  transmission  of  the  consideration  and  the  in- 
strument of  transfer  also  through  the  mails. 

It  is  contended  that  the  policies  are  subject  to  sale  and  trans- 
fer, may  be  used  for  collateral  security  and  other  commercial 
purposes.  This  may  be,  but  this  use  of  them  is  after  their  crea- 
tion, a  use  by  the  insured,  not  by  the  insurer.  The  quality  that 
is  thus  ascribed  to  them  may  be  ascribed  to  any  instrument  evi- 
dencing a  valuable  right.  The  argument  as  anticipated  in  Paul  vs. 
Virginia,  citing  Nathan  vs.  Louisiana,  where,  as  we  have  seen,  a 
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tax  on  money  and  exchange  brokers  who  dealt  in  the  purchase 
and  sale  of  foreign  bills  of  exchange  was  sustained  as  not  con- 
flicting with  the  constitutional  power  of  Congress  to  regulate  com- 
merce among  the  states  or  with  foreign  nations. 

It  is  contended  that  Paul  vs.  Virginia  and  the  cases  which  fol- 
low it  must  be  limited,  as  it  is  contended  "the  facts  therein  did 
limit  them,  to  intrastate,  not  interstate,  contracts,"  and  that  if 
they  be  not  so  limited  the  Lottery  case,  188  U.  S.  321,  and  In- 
ternational Text  Book  Co.  vs.  Pigg,  217  U.  S.  91,  cannot  stand. 

The  basis  of  this  contention  necessarily  is  the  insistence  that 
the  contracts  in  Paul  vs.  Virginia  and  the  succeeding  cases  were 
intrastate  contract  while  the  contracts  in  the  case  at  bar  are 
interstate  contracts.  But  this  is  a  false  characterization  of  the 
contracts.  The  decision  of  the  cases  is  that  contracts  of  insur- 
ance are  not  commerce  at  all,  neither  state  nor  interstate.  This 
is  the  obstacle  to  the  contention  of  the  insurance  company.  The 
company  realizes  it  to  be  an  obstacle  and  has  attempted  to  re- 
move it  by  detailing  the  manner  of  conducting  its  business  as 
demonstrating  that  its  policies  are  interstate  contracts.  We  have 
replied  to  the  attempt  and  shown  that  its  manner  of  buiness  has 
no  such  effect.  It  follows  necessarily,  therefore,  that  neither 
the  Lottery  case  nor  the  Pigg  case  impugns  the  authority  or  the 
application  of  the  cited  cases.  They,  the  Lottery  case  and  the 
Pigg  case,  were  concerned  with  transactions  which  involved  the 
transportation  of  property  and  were  not  mere  personal  contracts. 

There  are  cognate  cases  to  the  cited  cases,  of  contracts  inci- 
dent to  commerce  but  not  of  themselves  commerce.  In  Williams 
vs.  Fears,  179  U.  S.  270,  there  was  levied  by  the  state  of  Georgia 
a  tax  upon  each  emigrant  agent  or  employer  or  employee  of  such 
agent,  doing  business  in  the  state.  The  law  imposing  the  tax. 
was  attacked  as  a  violation  of  the  Commerce  Clause  of  the 
Constitution  of  the  United  States.  Commerce  was  defined, 
quoting  Mr.  Justice  Field,  in  Mobile  County  vs.  Kimball,  102 
U.  S.  691,  702,  to  "consist  in  intercourse  and  traffic,  including 
in  these  terms  navigation  and  the  transportation  and  transit  of 
persons  and  property,  as  well  as  the  purchase,  sale  and  exchange 
of  commodities."  The  court  considered  the  definition  compre- 
hensive enough  for  the  purpose  of  the  case  and  testing  its  ap- 
plication, said,  by  Mr.  Chief  Justice  Fuller :  "These  agents  were 
engaged  in  hiring  laborers  in  Georgia,  to  be  employed  beyond 
the  limits  of  the  state.  Of  course,  transportation  must  eventu- 
ally take  place  as  the  result  of  such  contracts,  but  it  does  not  fol- 
low that  the  emigrant  agent  was  engaged  in  transportation." 
The  conclusion  was  supported  by  cases,  among  others,  Paul  vs. 
Virginia  and  Hooper  vs.  California.  On  the  authority  of  the 
same  cases  and  Life  Insurance  Co.  vs.  Cravens,  in  Ware  &  Le- 
land  vs.  Mobile  County,  209  U.  S.  405,  it  was  held  that  contracts 
by  brokers  for  the  sale  of  cotton  for  future  delivery,  where  the 
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transactions  were  closed  by  contracts  completed  and  executed  in 
one  state  although  the  orders  were  received  from  another  state, 
were  legally  subject  to  a  tax.  Such  contracts,  it  was  said,  were 
not  "the  subjects  of  interstate  commerce,  any  more  than  in  the 
insurance  cases,  where  the  policies  are  ordered  and  delivered  in 
another  state  than  that  of  the  residence  and  office  of  the  com- 
pany." 

In  Engel  vs.  O'Malley,  219  U.  S.  128,  a  law  of  New  York 
forbade  individuals  or  partnerships  to  engage  in  the  business  of 
receiving  deposits  of  money  for  safe  keeping  or  for  the  purpose 
of  transmission  to  another,  or  for  any  other  purpose,  without  a 
license  from  the  Comptroller.  It  was  attacked  as  a  violation  of 
the  Commerce  Clause  of  the  Constitution.  The  case  was  de-* 
cided  to  be  similar  in  principle  to  Ware  &  Leland  vs.  Mobile 
County  and  Williams  vs.  Fears,  and  the  law  was  sustained. 

Further  discussion,  we  think,  is  unnecessary,  and  we  have 
gone  beyond  the  citing  of  the  authoritative  cases  only  in  def- 
erence to  the  able  and  earnest  argument  of  counsel.  Judgment 
affirmed. 

Hughes  and  Van  Devanter,  JJ.,  dissent. 

True  copy.    Test :    Clerk  Supreme  Court,  U.  S. 
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SUPREME  COURT  OF  NEW  YORK. 

Appei*i*ate  Division^  First  Department. 


SAUERBRUNN 

vs. 

HARTFORD  LIFE  INS.  CO.* 

1.  INSURANCE— MUTUAL  LIFE  INSURANCE— ASSESSMENTS- 

MODIFICATION. 

Where  a  contract  of  insurance  provides  for  death  assessments  upon  sur- 
viving members  according  to  an  annexed  table  of.  graduated  assess- 
ment rates  based  on  the  age  of  members,  and  the  table  terminates  at 
the  age  of  6o  years,  with  a  maximum  rate  of  $2.68,  the  company  can- 
not increase  the  rate  on  the  prior  contract  to  a  rate  above  $2.68 
after  6o  years. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  430,  431 ;  Dec.  Dig.  §  193.) 

2.  INSURANCE— FOREIGN   COMPANY— JURISDICTION   OF  AC- 

TION. 

A  court  of  this  state  has  jurisdiction  to  order  an  accounting  against  a 
foreign  insurance  company,  and  to  determine  therefrom,  in  an  action 

*  Decision  rendered,  November  14,  1913.    143  N.  Y.  Supp.  1009. 
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against  it  by  a  member,  whether  he  has  been  and  is  being  charged 
excessive  rates  on  his  insurance  certificate,  and  thereupon  to  render 
judgment  for  any  excess  collected  and  enjoin  such  future  collections. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  ZZ;  Dec.  Dig.  §  26.) 

3.  INSURANCE— FOREIGN  COMPANIES— RIGHT  TO  REGULATE 
—ACTIONS— DEMURRER— GROUNDS. 

In  an  action  against  a  foreign  insurance  company  to  enjoin  it  from  fixing 
and  collecting  alleged  illegal  rates,  and  asking  an  accounting,  the 
question  whether  the  court  will  attempt  to  regulate  the  internal 
affairs  of  a  foreign  company  may  not  be  raised  by  demurrer. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  33;  Dec.  Dig.  §  26.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  Sauerbrunn,  Jr.,  against  the  Hartford  Life 
Insurance  Company.  From  an  interlocutory  judgment  overrul- 
ing its  demurrer  to  the  complaint,  defendant  appeals.  Affirmed, 
with  leave  to  withdraw  demurrer  and  answer. 

Argued  before  Ingraham,  P.  J.,  and  Laughlin,  Scott,  Dowling, 
and  Hotchkiss,  JJ. 

John  T.  McGovern,  of  Providence,  R.  I.,  for  Appellant. 
Hooker  I.  Coggeshall,  of  New  York  City,  for  Respondent. 

Scott,  J. 
The  action  is  brought  upon  several  identical  insurance  con- 
tracts issued  by  defendant,  an  assessment  company.  Defendant 
is  a  Connecticut  corporation.  It  is  not  alleged  that  plaintiff  is 
at  present  a  resident  of  this  state ;  that  defendant  transacts  any 
business  in  this  state,  or  has  any  property  therein.  The  con- 
tracts sued  upon  were  made  in  1881,  within  this  state,  whereof 
plaintiff  was  then  a  resident.  They  provide  for  the  payment  of  an 
assessment  upon  the  living  contract  holders  whenever  a  death 
occurs,  and  a  table  is  annexed  to  the  contract  showing  the  maxi- 
mum rates  of  assessment  to  be  levied,  graduated  according  to 
the  age  of  the  person  assured.  According  to  this  table  a  contract 
holder  who  has  attained  the  age  of  sixty  years  is  assurable  at 
the  rate  of  $2.68  per  $1,000,  and  no  greater  rate  of  assessment  is 
specified  after  the  age  of  sixty  years.  The  plaintiff  claims,  and 
with  reason,  that  $2.68  per  $1,000  per  death  is  the  most  that 
he  can  legally  be  charged,  since,  as  he  says,  he  became  sixty  years 
of  age  on  January  15,  1900.  Notwithstanding  he  has  been  as- 
sessed, as  he  says,  since  he  became  sixty  years  of  age  at  a  rate 
much  larger  than  $2.68,  which  he  has  paid  in  ignorance  of  his 
legal  rights.  The  relief  demanded  is:  (1)  An  injunction  to 
prevent  further  excessive  ?^\  illegal  assessments;  (2)  an  ac- 
counting to  ascertain  the  amount  unlawfully  assessed  upon  and 
collected  from  plaintiff  since  January  15,  1900,  when  he  became 
sixty  years  of  age;  and  (3)  the  recovery  of  whatever  may  be 
found  to  be  due  upon  accounting.    The  defendant  demurs:    (1) 
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That  the  court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant; (2)  that  the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action;  (3)  that  there  is  a  defect  of  parties  plain- 
tiff and  defendant. 

An  action  similar  to  this  was  decided  in  favor  of  the  plaintiff 
therein,  and  the  judgment  affirmed  in  this  court  and  the  Court 
of  Appeals  (Harrison  vs.  Hartford  Life  Ins.  Co.,  63  Misc.  Rep. 
93,  118  N.  Y.  Supp.  401,  affirmed  without  opinion  137  App. 
Div.  918,  122  N.  Y.  Supp.  1130;  Id.,  201  N.  Y.  545,  95  N.  E. 
1130).  It  does  not  appear,  however,  that  in  an  action  any  plea  to 
the  jurisdiction  was  interposed. 

The  defendant  argues  strenuously  that  this  court  will  not 
entertain  an  action  which  has  for  its  purpose  the  regulation  of 
the  internal  management  of  a  foreign  corporation.  This  argu- 
ment is  based  largely  upon  the  supposed  inconvenience  of  carry- 
ing on  accountings  in  diverse  jurisdiction,  and  the  inability  of  the 
courts  in  this  state  to  enforce  a  decree  against  a  foreign  corpo- 
ration. This  argument  is  supported  by  a  considerable  number  of 
decisions  in  this  and  other  states,  and  has  recently  been  strongly 
asserted,  in  an  action  like  this,  against  this  same  defendant  in 
the  Supreme  Court  of  Missouri.  State  ex  rel.  Hartford  Life 
Insurance  Co.  vs.  Shain,  245  Mo.  78,  149  S.  W.  479.  See,  also. 
State  ex  rel.  Minnesota  Mut.  Life  vs.  Danton,  229  Mo.  187, 
129  S.  W.  709,  138  Am.  St.  Rep.  417. 

[1,2]  The  question  is  not  one,  however,  to  be  raised  by  de- 
murrer. It  goes,  not  to  the  jurisdiction  of  the  court,  but  to  the 
question  whether  the  court,  having  jurisdiction,  will  exercise  it, 
and  that  depends  upon  whether  or  not  the  court  could  enforce 
a  judgment  if  it  made  one.  Strictly  speaking,  the  action  is  one 
of  which  the  court  has  jurisdiction,  if  the  circumstances  are  such 
as  to  justify  its  exercise.  It  has  jurisdiction  of  the  person  of  the 
defendant  because  process  has  been  served  in  the  manner  pro- 
vided by  law.  That  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  one  of  which  the  court  has  jurisdic- 
tion, has  been  established  by  Harrison  vs.  Hartford  Life  In- 
surance Co.,  supra. 

[3]  The  question  which  the  defendant  seeks  to  raise,  and 
which  has  been  so  strenuously  argued  before  us,  can  more  prop- 
erly be  raised  when  the.  plaintiff  applies  to  the  court  for  judg- 
ment. It  can  then  be  determined  to  what  judgment,  if  any,  the 
plaintiff  is  entitled  which  the  court  can  enforce. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs,  with  leave  to  said  appellant  to  withdraw  its  demurrer 
and  answer  within  twenty  days  upon  payment  of  all  costs.  All 
concur. 
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SUPREME  COURT  OF  NEW  YORK. 

Appei*late  Division,  Third  Department. 


GORMAN 

vs. 

METROPOLITAN  LIFE  INS.  CO.* 

1.  INSURANCE— ACTION  ON  POLICY— ISSUES  AND  PROOF. 
Where,  in  an  action  on  a  life  policy,  the  complaint  made  the  entire  policy 

a  part  thereof  by  reference,  alleging  that  plaintiff  had  performed  all 
the  conditions  and  obligations  required  by  the  contract,  the  application 
for  which  contained  a  warranty  that  the  declarations  made  to  the 
medical  examiner  were  correct  and  wholly  true,  and  it  was  admitted 
that  the  insured  at  the  time  of  the  application  had  been  under  treat- 
ment for  epilepsy,  and  a  year  after  the  policy  was  issued  was  ad- 
judged a  lunatic,  and  shortly  thereafter  died,  plaintiff  was  not  entitled 
to  prove  under  the  pleadings  that  she  and  msured  did  not  answer 
any  of  the  questions  involving  the  health  and  mental  condition  of 
the  latter,  and  that  such  noninsurability  was  known  to  defendant's 
agents  who  procured  the  policy. 
(For  other  cases  see  Insurance,  Cent.  Dig.  §§  1554,  1632- 1644;  Dec.  Dig. 
§645.) 

2.  INSURANCE— HEALTH  OF  APPLICANT— NONINSURABILITY. 
Since  notice  to  an  agent  is  not  notice  to  the  principal,  unless  the  agent's 

knowledge  is  acquired  in  connection  with  his  acts  as  agent,  notice  to 
a  soliciting  agent  of  a  life  insurance  company  of  the  physical  condi- 
tion of  an  applicant,  which  was  such  that  the  contract  could  not  have 
been  consummated  without  operating  as  a  fraud  on  the  insurer,  was 
not  notice  to  it*  all  inquiries  concerning  the  applicant's  physical  con- 
dition being  within  the  exclusive  jurisdiction  of  the  medical  examiner. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997;  Dec.  Dig  §  378.) 

Appeal  from  Albany  County  0)urt. 

Action  by  Mary  Ciornian  against  the  Metropolitan  Life  Insur- 
ance Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  Smith,  P.  J.,  and  Kellogg,  Lyon,  Howard,  and 
Woodward,  JJ. 

Martin  T.  Nachtmann,  of  Albany,  for  Appellant. 

Robert  W.  Scott,  of  Albany  (Nathaniel  Niles,  of  Albany,  of 
counsel),  for  Respondent. 

Woodward,  J. 

[1]  The  plaintiff  brings  this  action  to  recover  the  sum  of 
$500  upon  a  policy  of  insurance  issued  by  the  defendant  upon 
the  life  of  Thomas  P.  Gorman,  payable  to  the  plaintiff.     The 

♦  Decision  rendered,  November  12,  1913.    143  N.  Y.  Supp.  1063. 
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policy  bears  date  of  May  17,  1910,  and  the  insured  died  on  the 
16th  day  of  November,  1911.  The  complaint,  in  addition  to  the 
formal  allegations,  avers  on  information  and  belief  that  "on  or 
about  the  17th  day  of  May,  1910,  the  said  defendant,  Metropolitan 
Life  Insurance  Company,  entered  into  a  contract  with  Thomas 
P.  Gorman,  and  issued  a  policy  of  life  insurance  upon  the  life  of 
said  Thomas  P.  Gorman  in  the  sum  of  $500,  which  policy  is 
known  as  No.  1371924  C,  and  plaintiff  refers  to  said  original 
policy  for  all  the  conditions  and  qualifications  therein  expressed, 
and  makes  it  a  part  of  this  complaint ;"  that  the  plaintiff  is  the 
mother  of  said  Thomas  P.  Gorman,  and  the  beneficiary  named 
in  the  policy,  and  that  **on  or  about  the  16th  day  of  November, 
1911,  the  said  Thomas  P.  Gorman  died,  and  proofs  of  his  death 
were  duly  received  and  accepted  by  the  said  defendant  as  re- 
quired by  said  contracts  and  policy,  and  that  the  said  Thomas 
P.  Gorman  and  the  plaintiff  have  performed  all  the  conditions 
and  obligations  required  of  them,  or  either  of  them,  in  and  by 
the  said  contract  and  policy."  The  complaint  then  alleges  the 
nonpayment  of  the  same,  and  demands  judgment. 

The  answer  admits  the  incorporation  of  the  defendant  and  the 
refusal  to  pay  the  sum  of  $500,  and  denies  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  remaining  allegations  of 
the  complaint,  with  some  immaterial  exceptions  so  far  as  any 
question  here  involved  is  concerned.  The  defendant  sets  up  as 
a  defense  that  the  policy  in  suit  was  issued  upon  the  basis  of  the 
answers,  statements,  and  representations  contained  in  the  printed 
and  written  application  for  said  policy,  signed  by  said  Mary  Gor- 
man and  Thomas  P.  Gorman,  which  application  was  a  part  of 
Sfaid  contract  of  insurance,  and  all  of  which  statements,  answers, 
and  representations  therein  referred  to  were  made  to  induce  the 
defendant  to  issue  the  said  policy,  and  as  a  consideration  therefor 
and  said  policy  was  issued  and  accepted  upon  the  declaration  and 
agreement  that  the  statements,  answers,  and  representations  in 
said  application,  and  those  made  to  the  medical  examiner,  were 
correct  and  wholly  true,  and  that  they  should  form  the  basis  of 
the  contract  of  insurance,  if  one  be  issued.  It  then  alleges  that 
the  contract  never  became  operative  because  of  the  falsity  of 
the  statements  made  in  reference  to  the  previous  physical  con- 
dition of  the  insured,  setting  out  various  specific  matters. 

Upon  the  trial  the  plaintiff  proved  the  formal  facts  in  rela- 
tion to  the  policy  and  death  of  the  insured,  and  rested.  It  was 
stipulated  that  the  policy  of  insurance  was  issued,  and  that  such 
policy  might  be  admitted  in  evidence ;  that  the  said  Thomas  P. 
Gorman,  the  insured  mentioned  in  said  application  and  policy,  was 
:in  inmate  of,  and  under  treatment  for  fits  of  epilepsy  in,  an 
institution  under  the  supervision  of  the  state  of  New  York, 
known  as  the  Craig  Colony,  from  the  4th  day  of  October,  1909, 
to  the  7th   of  October,   1909;    that  the  physician's   certificate 
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necessary  to  obtain  admission  to  said  institution  was  signed  by 
Dr.  M.  D.  Stevenson,  of  Albany,  N.  Y. ;  that  thereafter  and 
upon  a  verified  petition  of  the  plaintiff  herein,  dated  July  18, 
1911,  the  said  Thomas  P.  Gorman  was  duly  adjudged  a  lunatic, 
and  was  confined  in  a  state  institution  up  to  the  time  of  his  death. 

The  stipulated  facts  practically  established  the  defendant's  de- 
fense, but  upon  a  motion  to  dismiss  the  complaint  the  learned 
trial  court  permitted  the  plaintiff  to  reopen  the  case  for  the  pur- 
pose of  establishing  that  the  soliciting  agents  of  the  defendant 
company  knew  of  the  facts  as  they  then  appeared  in  the  case  be- 
fore the  policy  was  issued.  There  was  no  amendment  of  the 
pleadings ;  the  complaint  alleged  a  full  compliance  with  the  terms 
and  conditions  of  the  policy;  the  policy  being  made  a  part  of 
the  complaint.  The  policy,  with  the  application  constituting  a 
part  of  the  same,  contains  statements,  purporting  to  have  been 
made  by  the  insured  to  the  medical  examiner,  which  are  directly 
contradictory  of  the  stipulation  above  referred  to,  and  which,  if 
disclosed  to  the  defendant's  officers  would  undoubtedly  have  pre- 
vented the  issuing  and  delivery  of  the  policy,  and  just  how  the 
plaintiff,  under  her  pleadings,  could  be  heard  to  say  that  the 
policy  under  which  she  claimed  was  not  the  real  contract  en- 
tered into  by  the  insured  we  are  unable  to  understand.  No  fraud 
or  bad  faith  is  alleged  in  the  complaint.  It  sets  forth  a  valid 
policy  upon*  its  face,  based  upon  statements  alleged  to  have  been 
made  by  the  insured  to  the  medical  examiner,  and  which  are  set 
forth  in  the  policy  under  which  the  claim  is  made,  and  without 
which  the  policy  would  not  have  been  issued.  Conceding  upon 
the  trial  that  these  statements  were  false,  what  possible  right, 
under  her  pleadings,  had  she  to  show  that  the  ]X)licy,  with  its 
application  constituting  a  part  of  the  contract,  was  not  in  fact 
the  contract  which  was  made?  She  claimed  the  right  to  recover 
upon  the  policy  just  as  it  appeared  upon  its  face;  there  was  no 
suggestion  of  any  excuse  for  nonperformance  of  any  of  the  con- 
ditions, but  an  allegation  that  both  she  and  the  insured  had  per- 
formed all  of  the  conditions  imposed  by  the  contract,  one  of 
which  was  that  the  insured  had  agreed — 
**that  the  foregoing  statements  and  answers,  and  also  the  state- 
ments and  answers  to  the  medical  examiner,  are  correct  and 
wholly  true,  and  that  they  shall  form  the  basis  of  the  contract  of 
insurance  if  one  be  issued." 

This  condition  of  the  policy,  according  to  the  plaintiff's  sub- 
sequent testimony,  has  not  been  performed  because  she  says  that 
the  insured  did  not  answer  any  of  these  questions  involving  his 
health  and  mental  condition.  If  he  did  not,  then  the  contract, 
as  alleged  in  the  complaint  as  having  been  fully  performed  on  the 
part  of  the  insured,  has  not  been  performed  in  this  particular; 
the  insured  has  never  made  truthful  answers  to  the  questions 
asked,  and  which  it  is  agreed  in  the  application  shall  form  the 
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basis  of  the  contract.  The  defendant  was  not  called  upon  to 
anticipate  a  claim  which  had  not  been  pleaded;  the  plaintiff 
alleged  the  making  and  delivery  of  the  contract  set  forth  as  a 
part  of  the  complaint,  and  she  has  been  permitted  to  recover 
upon  an.  entirely  different  theory — upon  the  theory  that  some 
other  and  different  contract  was  made.  The  principle  still  re- 
mains that  the  judgment  to  be  rendered  by  any  court  must  be 
"secundum  allegata  et  probata;"  and  this  rule  cannot  be  de- 
parted from  without  inextricable  confusion  and  uncertainty  and 
mischief  in  the  administration  of  justice.  Parties  go  to  court 
to  try  the  issues  made  by  the  pleadings,  and  courts  have  no  right 
impromptu  to  make  new  issues  for  them,  on  the  trial,  to  their 
surprise  or  prejudice,  or  found  judgments  on  grounds  not  put 
in  issue,  and  distinctly  and  fairly  litigated.  Wright  vs.  Dela- 
field,  25  N.  Y.  266,  270.  No  suggestion  is  made  in  the  pleadings 
of  a  waiver  on  the  part  of  the  defendant ;  the  contract  is  pleaded 
as  it  stands,  with  the  alleged  answers  of  the  insured  constituting 
a  part  of  the  contract,  and  the  court  has  permitted  the  plaintiff 
to  recover  upon  the  theory  that  the  defendant,  through  its  agent, 
has  waived  this  part  of  the  contract,  because  of  the  alleged  knowl- 
edge of  these  agents  that  the  answers  were  not  true.  Such  proof 
was  clearly  inadmissible,  and  there  was  error  in  receiving  the 
same  over  the  objection  of  the  defendant.  Garlick  vs.  Metro- 
politan Life  Ins.  Co.,  109  App.  Div.  175,  95  N.  Y.  Supp.  645. 

[2]  We  are  of  the  opinion  that  the  court  erred  in  refusing  to 
charge,  as  requested,  that: 

"If  the  jury  believe  the  statements  of  the  plaintiff  and  her  wit- 
nesses that  the  insured  or  the  plaintiff  disclosed  to  the  soliciting 
agent  or  soliciting  agents  of  defendant  the  true  state  of  his 
health  and  physical  condition  before  going  before  the  medical 
examiner,  or  of  his  having  been  an  inmate  of  Craig  Colony  for 
epilepsy,  such  evidence  is  not  binding  on  the  defendant,  and  any 
such  notice  or  information  as  to  the  health  or  physical  condition 
of  the  insured  given  to  such  soliciting  agents  is  not  knowledge 
chargeable  to  the  defendant." 

There  can  be  no  doubt  that  under  a  proper  pleading  it  might 
be  shown  that  the  medical  examiner  had  failed  to  report  cor- 
rectly the  answers  given  him  upon  the  examination,  and  that 
such  answers  were  in  fact  truly  made,  and  such  a  mistake  or 
fraud  would  be  chargeable  to  the  defendant,  but  that  the  knowl- 
edge of  mere  soliciting  agents,  who  have  nothing  to  do  with  the 
issuing  of  the  policy  or  with  the  inquiry  into  the  physical  con- 
dition of  the  insured,  is  notice  to  the  company,  is  not  supported 
by  reason  or  authority.  Notice  to  an  agent  is  not  notice  to  the 
principal  unless  the  agent's  knowledge  is  acquired  in  connection 
with  his  acts  as  agent,  and  it  clearly  appears  in  this  case  that  the 
soliciting  agents  were  not  called  upon  to  know  anything  of  the 
physical  condition  of  the  applicant;   all  inquiries  in  this  regard 
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being  made  by  the  medical  examiner.  This  is  clearly  the  doc- 
trine of  the  court  in  Butler  vs.  Michigan  Mutual  Life  Insurance 
Co.,  184  N.  Y.  337,  77  N.  E.  398,  and  the  defendant  was  entitled 
to  have  the  law  stated  to  the  jury,  though  the  error  of  admitting 
the  testimony  could  not  have  been  cured  by  the  charge  if  made 
as  requested.  The  refusal  of  the  court  merely  emphasizes  the 
original  error. 

It  is  clear  that  Thomas  P.  Gorman  was  not  a  legitimate  risk 
at  any  time  involved  in  this  transaction;  the  contract  could  not 
have  been  consummated  without  operating  as  a  fraud  upon  the 
defendant,  and,  while  it  is  probably  true  that  the  defendant 
would  be  liable  if  the  fraud  was  perpetrated  by  the  medical  ex- 
aminer, the  pleadings  in  this  case  did  not,  and  do  not  now,  open 
the  way  for  any  such  proof.  The  cause  of  action  alleged  assumes 
a  legitimate  policy  just  as  it  stands,  and  the  proof  offered  shows 
that  the  policy  pleaded  never  had  any  existence,  accepting  the 
plaintiff's  own  version,  for  the  insured  made  none  of  the  an- 
swers which  are  accredited  to  him,  and  he  has  not  performed 
the  conditions  precedent  to  the  issuing  of  the  policy  on  which  the 
action  is  predicated. 

The  judgment  and  order  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event.    All  concur. 


♦  •♦ 


COURT  OF  APPEALS  OF  KENTUCKY. 


NEW  YORK  LIFE  INS.  CO. 

vs. 

CONNER.* 

I.  INSURANCE— WAIVER  OF  FORFEITURE— FAILURE  TO  CAN- 
CEL  POLICY. 

A  life  insurance  policy  provided  that,  upon  default  of  the  payment  of  a 
premium  or  interest  on  any  debt,  the  policy  should  automatically 
continue  as  term  insurance  for  one  month  and  then  automatically  be- 
come paid-up  insurance  for  a  specified  amount.  The  company  made 
a  loan  to  the  insured  receiving  the  policy  as  collateral  security,  and 
the  insured  defaulted  in  the  payment  of  the  next  premium.  The  note 
and  policy  were  retained  by  the  company,  and  no  notice  was  sent  to 
the  insured,  and  no  indorsement  made  upon  the  policy  until  one  month 
after  the  death  of  the  insured  and  six  months  after  default  was  in- 
dorsed on  the  policy  and  it  was  mailed  to  the  insured;  the  company 
being  ignorant  of  his  death.  Held,  that  neither  the  failure  of  the  com- 

*  Decision  rendered,  Nov.  14,  1913.    160  S.  W.  Rep.  491. 
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pany  to  take  action  prior  to  the  death  of  the  insured,  nor  the  subse- 
quent indorsement  upon  the  policy,  constituted  a  waiver  by  the  com- 
pany of  the  provisions  of  the  policy,  and  it  was  liable  only  for  the 
excess  of  the  paid-up  insurance  over  the  amount  of  the  loan. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  194,  936,  939;  Dec.  Dig.  § 
368.) 

2.  INSURANCE  —  WAIVER  OF  FORFEITURE  —  DEMAND  FOR 

PAYMENT. 
A  provision  of  a  life  insurance  policy  for  forfeiture    for  nonpayment  of 

a  premium  note  may  be  waived  by  the  company's  retention  of  the 

note  and  making  an  unconditional  demand  for  the  payment  thereof. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1041-1056,  1058-1070;  Dec. 

Dig.  §  392.) 

Appeal  from  Circuit  Court,  Jefferson  County,  Chancery 
Branch,  First  Division. 

Action  by  Florence  M.  Conner  against  the  New  York  Life  In- 
surance  Company.  Judgment  for  the  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Keith  L.  Bullitt,  of  Louisville,  James  H.  Mcintosh,  of  New 
York  City,  and  Bruce  &  Bullitt,  of  Louisville,  for  Appellant. 

D.  A.  Sachs,  Jr.,  of  Eminence,  and  M.  A.,  D.  A.  &  J.  G.  Sachs, 
of  Louisville,  for  Appellee. 

C1.AY,  C. 

On  June  27,  1904,  the  New  York  Life  Insurance  Company  is- 
sued to  Lounett  Thomas  Conner  a  policy  of  insurance,  insuring 
his  life  in  favor  of  his  wife,  Florence  M.  Conner,  in  the  sum  of 
$3,000.  Lounett  Thomas  Conner  died  November  23,  191 1.  Plain- 
tiff, Florence  M.  Conner,  brought  this  action  to  recover  on  the 
policy.  A  demurrer  was  sustained  to  the  amended  answer  of  the 
defendant,  and  judgment  rendered  in  favor  of  plaintiff  for  the 
amount  of  the^  policy,  less  the  indebtedness  thereon,  and  the 
amount  of  the  premium  due  June  27,  1911.    Defendant  appeals. 

The  annual  premium  on  the  policy  was  $128.37.  All  the  pre- 
miums up  to  and  including  that  for  the  year  19 10  were  paid.  On 
about  April  i,  191 1,  the  insured  borrowed  from  the  defendant  the 
sum  of  $525.  To  secure  the  payment  of  this  indebtedness,  he 
deposited  the  policy  of  insurance  with  the  company  as  collateral 
security.  The  policy  provides  as  follows:  "If  any  premium  or 
interest  is  not  paid  on  or  before  the  date  when  due,  after  the  policy 
has  been  in  force  two  full  years,  and  if  there  is  an  indebtedness 
to  the  company,  insurance  for  the  net  amount  that  would  have 
been  payable  as  a  death  claim  immediately  before  such  due  date, 
will  automatically  continue  from  such  due  date,  as  Term  Insur- 
ance for  one  month ;  if  the  policy  is  not  restored  within  said  month 
as  herein  provided,  the  insurance  will  thereafter  automatically  be- 
come a  paid-up  insurance  for  an  amount  payable  to  the  designated 
beneficiary  only  in  event  of  death  of  the  insured  before  the  end  of 
the  accumulation  period,  and  for  the  amount  of  cash  payable  to 
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the  insured  at  the  end  of  the  accumulation  period  only  if  then 
living,  such  amounts  to  bear  the  same  proportion  to  the  amounts 
stated  in  colimin  2  and  column  3,  respectively,  of  the  table  on  the 
second  page,  as  any  excess  of  the  reserve  under  this  policy  cal- 
culated according  to  the  American  Table  of  Mortality  with  in- 
terest at  4^2  per  cent  over  such  indebtedness,  bears  to  the  reserve 
itself." 

The  premium  due  in  advance  on  June  27,  191 1,  was  not  then 
paid,  nor  was  any  note  executed  for  it,  nor  any  arrangement  of 
any  kind  made  by  the  insured  with  reference  thereto.  No  demand 
was  made  on  the  insured  for  the  payment  of  that  premium,  nor  did 
any  communication  pass  between  him  and  the  company.  At  the 
time  of  the  death  of  the  insured  on  November  23,  191 1,  the  pre- 
mium due  on  June  27,  191 1,  had  not  been  paid  nor  had  any  portion 
of  the  indebtedness  of  $525  on  the  policy  been  paid.  The  value  of 
the  paid-up  insurance  available  on  the  policy  on  June  27,  191 1,  was 
$738.  The  reserve  under  the  policy  was  $567.  The  excess  of  the 
reserve  over  the  indebtedness  was  $42.  The  proportionate  amount 
of  paid-up  insurance  payable  to  the  beneficiary  in  the  event  of  the 
insured's  death  before  the  end  of  the  accumulation  period  was 
$54.60.  The  foregoing  facts  appear  from  the  answer  of  the  de- 
fendant. By  amended  answer  the  company  alleged  that  upon  the 
failure  of  the  insured  to  pay  the  premium  on  June  27,  191 1,  and 
upon  his  failure  to  restore  the  policy  within  30  days  thereafter,  it 
thereupon  treated  and  considered  the  policy  lapsed,  subject  to  the 
insured's  right  to  automatic  paid-up  insurance ;  that  on  December 
29,  191 1,  the  company,  in  ignorance  of  the  death  of  the  insured, 
mailed  the  policy  to  him,  and,  in  order  to  call  his  attention  to  his 
nonforfeiture  rights,  made  upon  the  policy  the  following  in- 
dorsement :  "In  accordance  with  the  terms  of  the  loan  agreement 
of  the  1st  of  April,  191 1,  and  on  account  of  the  default  of  the 
payment  of  the  June  27,  191 1,  premium  and  loan  interest,  this 
policy  is  continued  for  the  reduced  amount  of  $54.60  for  a  term  of 
13  years  from  June  27,  191 1,  to  June  27,  1924,  with  a  cash  pay- 
ment of  $41.00  at  that  date  if  insured  is  then  living.  New  York, 
Dec.  29th,  191 1." 

[i]  It  will  be  observed  that  the  policy  contract  provides  that 
if  any  premium  or  interest  is  not  paid  on  or  before  the  date  when 
due  after  the  policy  has  been  in  force  two  full  years,  and  there  is 
an  indebtedness  to  the  company,  insurance  for  the  net  amount  that 
would  have  been  payable  as  a  death  claim  immediately  before  such 
due  date  will  automatically  continue  from  such  due  date  as  term 
insurance  for  one  month.  But  if  the  policy  is  not  restored  within 
that  month,  as  provided  by  the  contract,  the  insurance  will  there- 
after automatically  become  a  paid-up  insurance  for  a  certain 
amount.  Indeed,  the  contract  is  substantially  the  same  as  section 
659,  Kentucky  Statutes.  In  the  present  case  there  was  an  indebt- 
edness against  the  policy,  and  the  insured  defaulted  in  the  pay- 
ment of  the  premium  due  June  27,  191 1.     The  policy  was  not 
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restored  within  a  month  after  the  default.  Therefore  the  policy 
was  automatically  converted  into  paid-up  insurance  unless  this 
provision  of  the  contract  was  waived  by  the  company.  In  sus- 
taining the  demurrer  to  the  company's  answer,  the  trial  court 
proceeded  on  the  theory  that  although  the  policy  provided  for 
automatic  paid-up  insurance  for  a  reduced  amount,  the  fact  of  the 
company's  having  deemed  it  necessary  to  make  an  indorsement  on 
the  policy  to  that  effect  would  indicate  that  so  far  as  the  company's 
rights  were  affected  the  change  was  not  to  be  an  automatic  one,  but 
at  its  election,  and  not  having  made  this  election  when  it  was  due, 
to  wit,  July  29,  191 1,  or  at  any  time  prior  to  the  date  of  indorse- 
ment, to  wit,  December  29,  191 1,  which  was  more  than  five 
months  after  the  election  should  have  been  made  and  more  than 
one  month  after  the  insured  died,  such  contract  on  the  part  of 
the  company  was  sufficient  to  constitute  a  waiver  of  the  provi- 
sions of  the  policy  relied  on.  In  support  of  this  position  we  are 
cited  to  the  case  of  New  York  Life  Insurance  Co.  vs.  Evans,  136 
Ky.  391,  124  S.  W.  376.  In  that  case  the  facts  were  these:  The 
policy  provided  that,  in  case  of  lapse  for  nonpayment  of  pre- 
mium, "a  paid-up  policy  will  be  issued  on  demand,"  etc.  The 
insured,  in  part  payment  of  the  premium,  on  April  20,  1904,  ex- 
ecuted a  note  payable  on  October  20,  1904.  The  note  was  not 
paid  at  maturity.  The  company  retained  the  note  and  wrote  the 
insured  a  number  of  letters  urging  reinstatement.  In  addition 
to  this,  several  witnesses  testified  that  in  some  of  the  letters  the 
company  demanded  payment  of  the  note.  The  insured  mailed 
to  the  company  on  January  19,  1905,  a  check  for  the  amount  of 
the  note,  and  the  company  cashed  the  check  and  held  the  proceeds 
pending  the  receipt  of  the  health  certificate  and  application  for 
reinstatement.  The  insured  died  January  20,  1905.  The  com- 
pany denied  liability  for  the  face  of  the  policy  on  the  ground  that 
the  policy  had  lapsed  for  nonpayment  of  the  premium  note  when 
the  same  fell  due,  and  insisted  it  was  liable  only  for  the  amount 
of  paid-up  insurance  provided  for  in  the  nonforfeiture  clause  of 
the  policy.  The  beneficiary  contended  that,  by  urging  the  pay- 
ment of  the  note  and  holding  it  as  a  subsisting  obligation  of  the 
insured,  the  company  indicated  an  intention  to  waive  the  failure 
of  the  insured  to  pay  the  note  promptly  when  due.  The  judg- 
ment was  reversed  because  of  error  in  the  instructions,  but  the 
court  held  that  there  was  some  evidence  of  a  waiver,  and  re- 
manded the  case  for  a  new  trial  upon  the  issue  whether  or  not 
the  company,  by  its  conduct,  indicated  an  intention  to  waive  the 
payment  of  the  note. 

[2]  That  case  did  not  extend  the  waiver  doctrine,  but  simply 
applied  the  old  rule  in  force  that,  where  a  provision  in  an  insur- 
ance policy  provides  for  the  lapse  of  the  policy  for  nonpayment  of 
a  premium  note,  the  provision  may  be  waived  by  the  insurer's 
retention  of  the  note  and  making  an  unconditional  demand  for 
payment.    Limerick  vs.  Home  Insurance  Co.,  150  Ky.  827,  150 
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S.  W.  978 ;  Moreland  vs.  Union  Central  Life  Insurance  Co.  104 
Ky.  129,  46  S.  W.  516,  20  Ky.  Law  Rep.  432;  Walls  vs.  Home 
Insurance  Co.  of  N.  Y.,  114  Ky.  611,  71  S.  W.  650,  24  Ky.  Law 
Rep.  1452,  102  Am.  St.  Rep.  298;  Moore  vs.  Continental  Insur- 
ance  Co.,  107  Ky.  273,  53  S.  W.  652,  2  Ky.  Law  Rep.  977.  The 
doctrine  of  these  cases  is  based  on  the  fact  that  in  each  instance 
the  company  showed  an  unequivocal  election  to  treat  the  policy  as 
a  subsisting  obligation.  On  the  other  hand,  in  the  case  of  Con- 
tinental Insurance  Co.  of  N.  Y.  vs.  Peden,  145  Ky.  775,  141  S. 
W.  43,  the  company  notified  appellee  that  his  policy  had  elapsed 
by  reason  of  the  nonpa3anent  of  the  premium  note.  At  the  same 
time  it  reminded  him  of  the  fact  that,  if  he  wished  to  revive  his 
insurance,  he  would  have  to  pay  the  note.  There  was  no  un- 
conditional demand  for  payment,  but  merely  a  notice  or  request  to 
pay  in  the  event  the  insured  desired  to  revive  the  insurance.  It 
was  held  that  such  request  did  not  constitute  a  waiver.  It  has 
likewise  been  held  in  a  number  of  cases  that  the  right  to  enforce 
a  forfeiture  for  nonpayment  of  a  premium  or  a  premium  note 
is  not  waived  by  mere  silence  or  inaction  on  the  part  of  the  com- 
pany. Franklin  Ins.  Co.  vs.  McAfee,  90  S.  W.  216,  28  Ky.  Law 
Rep.  676;  Manhattan  Life  vs.  Savage,  63  S.  W.  278,  23  Ky. 
Law  Rep.  483;  Crutchfield  vs.  Union  Central,  113  Ky.  53,  67  S. 
W.  67,  23  Ky.  Law  Rep.  2300;  N.  Y.  Life  vs.  Warren  Deposit 
Bank,  75  S.  W.  234,  25  Ky.  Law  Rep.  325;  Manhattan  Life 
vs.  Pentecost,  105  Ky.  642,  49  S.  W.  425,  20  Ky.  Law  Rep.  1442, 
1443;  Union  Central  vs.  Duvall,  46  S.  W.  518,  20  Ky.  Law  Rep. 
441,  443- 

In  the  present  case  it  was  the  duty  of  the  insured  to  pay  the 
premium  promptly,  and  it  was  provided  in  the  policy  that  in  the 
event  of  nonpayment  the  policy  should  automatically  lapse  and 
be  converted  into  paid-up  insurance.  The  policy  did  not  require 
affirmative  action  on  the  part  of  either  the  company  or  the  in- 
sured. All  that  it  is  claimed  that  the  insurer  did  was  to  retain 
the  note  and  the  policy.  The  company  made  no  demand  on  the 
insured  for  the  payment  of  the  premium  note  past  due  or  the 
indebtedness  on  the  policy.  It  remained  silent  and  inactive.  In 
our  opinion,  this  did  not  constitute  a  waiver  of  the  provision  with 
reference  to  paid-up  insurance.  Nor  can  we  see  how  the  indorse- 
ment made  on  the  policy  after  the  insured's  death  affects  the 
question  one  way  or  another.  Unless  there  was  a  waiver  of  the 
provision  by  the  company,  the  rights  of  the  parties  were  fixed  by 
the  contract.  No  indorsement  on  the  policy  was  necessary  to 
give  effect  to  its  provisions.  It  neither  added  to  nor  substracted 
from  the  rights  of  the  parties.  It  follows  that  the  court  erred  in 
sustaining  the  demurrer  to  defendant's  answer. 

We  have  considered  this  case  from  the  standpoint  of  the  suffi- 
ciency of  the  answer  as  amended.    Other  questions  are  discussed 
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by  plaintiff ;  but,  in  view  of  the  fact  that  they  are  not  presented 
by  the  pleadings,  we  deem  it  unnecessary  to  consider  them. 

Judgment  reversed,  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 
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SUPREME  COURT  OF  NORTH  CAROLINA. 


GARDNER 

vs, 

NORTH  STATE  MUT.  LIFE  INS.  CO.* 

1.  INSURANCE— BINDING  SLIP— EFFECT. 

The  binding  slip  issued  on  an  application  for  insurance  is  a  mere  written 
memorandum  of  the  most  important  terms  of  a  preliminary  contract 
of  insurance,  intended  to  give  temporary  protection  pending  the  in- 
vestigation of  the  risk  by  the  insurer,  or  until  the  issue  of  a  formal 
policy,  and  is  subject  to  all  the  conditions  of  the  contemplated  policy, 
even  though  it  may  never  issue. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  210;  Dfec.  Dig.  §  132.) 

2.  INSURANCE— BINDING  SLIP— EFFECT. 

When  properly  issued  on  an  application  for  insurance,  a  binding  slip  pio- 
tects  the  applicant  against  the  contingency  of  sickness  between  its 
date  and  the  delivery  of  the  policy,  if  the  application  is  accepted;  but, 
if  not,  the  binding  slip  ceases  eo  instanti  to  have  any  effect. 

(For  other  cases,  see  Insurance,  Cent.  Diq:.  §  210;  Dec!  Dig.  §  132.) 

3.  EVIDENCE— PAROL  EVIPENCE— INSURANCE  POLICY— FAL- 

SIFICATION. 

In  a  suit  on  a  life  policy,  the  insurer  may  show  that  the  manual  delivery 
of  the  policy  was  conditional,  or  it  may  prove  fraud  or  other  equitable 
matter  to  show  that  it  never  took  effect  as  a  contract;  but,  when 
the  policy  is  once  delivered  and  becomes  effective,  statements  therein 
which,  if  falsified,  will  affect  its  continued  validity  cannot  be  contra- 
dicted with  a  view  to  avoid  the  insurance. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1818-1824;  Dec.  Dig.  §  405.) 

4.  INSURANCE— LIFE  POLICY— FALSE  REPRESENTATIONS. 
Where  an  applicant  for  insurance  falsely  represented  that  he  had  not  been 

intimately  associated  with  any  one  suffering  from  any  transmissible 
disease  within  the  past  year,  such  representation  being  material  vi- 
tiated the  so-called  binding  receipt,  and  the  policy  subsequently  issued 
thereon,  unless  the  insurer  waived  the  same  with  full  knowledge  of 
the  facts. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  678;  Dec.  Dig.  §  299.) 

*  Decision  rendered,  Oct.  29,  1913.    79  S.  E.  Rep.  806. 


Digitized  by 


GooQle 


.^ 


26  Insurance  Law  Journal,  [Jan.,  1914. 

5.  INSURANCE— FALSE  REPRESENTATIONS— MATERIALITY. 

Every  fact  which  is  untruly  stated  or  wrongfully  suppressed  in  an  appli- 
cation for  insurance  must  be  regarded  as  material,  if  the  knowledge 
or  ignorance  of  it  would  naturally  and  reasonably  influence  the  judg- 
ment of  the  underwriter  in  making  the  contract  at  all,  or  in  estimating 
the  degree  or  character  of  the  risk  or  in  fixing  the  premium. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  548;  Dec.  Dig.  §  255.) 

6.  INSURANCE— APPLICATION— REPRESENTATIONS. 

Where,  in  an  application  for  insurance,  a  fact  is  subsequently  inquired 
about,  or  a  question  is  so  framed  as  to  call  for  a  true  statement  of 
such  fact,  or  to  elicit  the  information  desired,  the  applicant  is  required 
to  make  a  full  and  fair  disclosure  thereof,  or  at  least  a  substantial  one. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  538-542;  Dec.  Dig,  §  253.) 

7.  INSURANCE  —  FALSE  REPRESENTATIONS  —  STATUTES  — 

CONSTRUCTION. 

Revisal  1905,  §  4808,  declares  that  all  statements  in  an  application  for  in- 
surance shall  be  construed  as  representations  merely,  and  not  as  war- 
ranties, and  that  no  representation,  unless  material  or  fraudulent  shall 
prevent  a  recovery.  Held,  that  a  material  misrepresentation  under 
such  section  will  avoid  a  policy,  if  it  is  calculated  to  influence  the  in- 
surer in  making  the  contract,  or  in  estimating  the  degree  or  char- 
acter of  the  risk,  or  in  fixing  the  premium,  if  it  is  without  knowledge 
of  the  falsity  thereof. 

(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  540,  549;  Dec.  Dig.  §  256.) 

8.  INSURANCE  —  FALSE     REPRESENTATIONS  —  "WAIVER  — 

KNOWLEDGE. 

Where  insured  in  his  application  falsely  stated  that  he  had  not  been  in- 
timately assodated  with  any  one  suffering  from  any  transmissible 
disease  within  the  past  year,  when  in  fact  he  had  nursed  his  wife  and 
child  through  typhoid  fever,  of  which  disease  he  subsequently  died,  the 
insurer  could  not  have  waived  such  misrepresentation  in  the  absence 
of  a  showing  that  it  had  knowledge  thereof. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  942,  966,  967,  975-997;  Dec 
Dig.  §  377.) 

9.  INSURANCE— FRAUD— PARTICIPATION  BY  AGENT. 

Where  the  agent  of  an  insurance  company  wrongfully  delivers  a  policy 
with  knowledge  of  a  materially  false  representation  therein  on 
which  it  was  issued,  he  ceases  in  that  transaction  to  represent  the  com- 
pany, and  acts  in  his  individual  capacity,  participating  in  the  fraud  of 
insured,  which  vitiates  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997;  Dec.  Dig.  §  378.) 

10.  INSURANCE  —  POLICY  —  DELIVERY  —  FAITHLESS  AGENT 
—KNOWLEDGE— IMPUTATION  TO  INSURER. 

Where  an  insurance  agent,  faithless  to  his  trust,  delivers  a  policy  to  in- 
sured with  knowledge  that  insured  is  then  suffering  from  his  last 
illness,  and  has  made  a  material  misrepresentation  in  the  application, 
the  agent's  knowledge  will  not  be  imputed  to  insurer. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997;  Dec.  Dig.  §  378.) 

Appeal    from    Superior    Court,    Edgecombe    County;    Cline, 
Judge. 

Action  by  Eula  B.  Gardner  against  the  North  State  Mutual 
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Life  Insurance  Company.     Judgment  for  defendant  and  plain- 
tiff appeals.    Reversed. 

This  is  an  action  to  recover  the  amount  of  an  insurance  policy, 
alleged  to  have  been  issued  by  the  defendant  in  March,  191 2,  on 
the  life  of  John  B.  Gardner,  in  favor  of  the  plaintiff,  who  was  his 
wife.  John  B.  Gardner  died  in  March,  1912,  shortly  after  he  made 
his  application  for  insurance,  and  the  policy  was  delivered  to  him 
by  defendant's  local  agent  during  his  last  illness;  he  being  then 
sick  with  typhoid  fever,  which  caused  his  death.  The  application 
contained  a  representation  by  him  that  he  had  not  been  intimately 
associated  with  any  one  suffering  from  any  transmissible  disease 
within  the  year  before  his  death.  At  the  time  of  the  application, 
and  after  the  examination  of  the  applicant  by  a  physician,  said 
agent  issued  what  is  called  in  the  case  a  "binding  receipt,"  one  of 
the  provisions  of  which  is  the  following :  "In  the  event  this  policy 
shall  be  approved  by  the  medical  director  of  the  company,  then 
the  insurance  applied  for  shall  be  deemed  to  relate  back  to  and 
be  in  force  from  and  after  the  date  of  this  receipt,  but  not  other- 
wise." And  also  the  following  provision:  "That  the  company 
shall  not  incur  any  liability  under  this  application  unless  the  policy 
has  been  issued,  delivered,  and  paid  for  while  I  am  in  good 
health."  The  issues  and  answers  thereto  by  the  jury  will  disclose 
the  nature  of  the  controversy,  and  sufficiently  present  the  ques- 
tion upon  which  the  opinion  of  the  court  rests.  They  are  as 
follows:  "(i)  Did  John  B.  Gardner  represent  in  his  application 
for  insurance  that  he  had  not,  at  the  time  of  his  application,  been 
intimately  associated  with  any  one  suffering  wth  any  transmis- 
sible disease  within  the  past  year?  A.  Yes.  (2)  Had  said  Gard- 
ner, within  the  year  prior  to  his  application,  been  intimately  as- 
sociated with  any  one  suffering  with  any  transmissible  disease? 
A.  Yes.  (3)  Was  said  representation  material  to  a  contract  of 
insurance  between  the  said  Gardner  and  the  defendant?  A.  Yes. 
(4)  Was  the  said  Gardner  sick  with  typhoid  fever  at  the  time 
that  the  policy  in  question  was  left  with  him  by  B.  H.  Howie? 
A.  Yes.  (5)  Did  the  defendant  manager  at  Rocky  Mount  (V.  T. 
Lamb)  ratify  the  act  of  Howie  in  issuing  the  'binding  receipt' 
and  the  delivery  of  the  policy  in  pursuance  thereof?  A.  Yes. 
(6)  Did  the  policy  in  question,  at  the  time  it  was  left  with  said 
Gardner  by  said  Howie,  become  a  consummated  contract  of  in- 
surance between  the  defendant  and  the  insured?  A.  Yes.  (7) 
In  what  amount,  if  anything,  is  the  defendant  indebted  to  the 
plaintiff?  A.  $1,000."  The  court  set  aside  the  verdict  upon  the 
sixth  and  seventh  issues,  and,  having  given  judgment  for  the 
defendant  upon  those  which  remained,  the  plaintiff  appealed, 
reserving  her  exceptions. 

E.  B.  Grantham  and  F.  S.  Spruill,  both  of  Rocky  Mount,  for 
Appellant. 

Rouse  &  Land,  of  Kingston,  for  Appellee. 
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Walker,  J. 

[i]  This  case  has  not  been  tried  upon  the  real  and  decisive  issue 
raised  by  the  pleadings ;  but  we  will  consider  this  question  pres- 
ently and  in  its  order.  A  careful  review  of  the  evidence,  the 
course  of  the  trial  and  development  of  the  case,  the  charge  of 
the  court  and  the  issues,  leads  us  to  conclude  that  the  jury  dis- 
obeyed the  instructions  upon  the  sixth  issue,  and  it  may  be 
clearly  inferred  that  the  trial  judge  set  aside  the  verdict  as  to  the 
sixth  and  seventh  issues  because  of  this  fact.  The  jury  were 
charged  that,  if  it  was  found  from  the  evidence  the  representation 
in  the  application  mentioned  in  the  first  three  issues  was  material, 
they  should  answer  the  sixth  issue,  "No,"  or,  if  they  found  that 
the  agent  of  defendant,  V.  T.  Lamb,  did  not  ratify  the  "binding 
receipt"  (if  it  was  void),  and  that  John  B.  Gardner  was  sick 
with  typhoid  fever  when  he  received  the  policy,  they  should  an- 
swer the  sixth  issue,  "No,"  even  though  they  found  that  the  rep- 
resentation was  not  material.  This  instruction  was  not  followed 
by  the  jury.  The  false  and  material  representation  has  something 
to  do  with  the  "binding  receipt"  and  to  the  extent  hereinafter 
indicated.  The  effect  of  the  "binding  receipt"  was  correctly 
stated  by  Judge  Cline,  and  it  is  thus  defined  in  Vance  on  Insur- 
ance, p.  1 60:  "The  binding  slip  is  merely  a  written  memorandum 
of  the  most  important  temis  of  a  preliminary  contract  of  insur- 
ance intended  to  give  temporary  protection  pending  the  investi- 
gation of  the  risk  by  the  insurer,  or  until  the  issue  of  a  formal 
policy.  By  intendment  it  is  subject  to  all  the  conditions  in  the 
policy  to  be  issued.  These  informal  writings  are  but  incom- 
plete and  temporary  contracts — memoranda  given  in  aid  of  parol 
agreements.  Such  memoranda  usually  fix  all  the  essential  pro- 
visions that  are  variable;  but  they  are  not  ordinarily  intended 
to  include  all  the  terms  of  the  agreement,  and  always  look  to  the 
formal  policy  that  is  expected  subsequently  to  issue  for  a  complete 
statement  of  the  contract  made.  Hence,  as  heretofore  stated  the 
contract  evidenced  by  the  binding  slip  is  subject  to  all  the  con- 
ditions of  the  contemplated  policy,  even  though  it  may  never 
issue,  and  the  same  is  true  of  other  informal  written  contracts." 
Lipman  vs.  Insurance  Co.,  121  N.  Y.  454,  24  N.  E.  699,  8  L.  R.  A. 
719. 

In  what  has  been  said  or  what  will  hereinafter  be  said,  it  must 
not  be  understood  that  we  are  deciding  whether,  where  a  "binding 
slip"  has  been  delivered  to  the  applicant,  the  company,  in  the 
event  of  his  death  or  illness  occurring  subsequently,  but  before 
the  acceptance  of  the  application,  can  arbitrarily  or  even  un- 
reasonably reject  it  or  withhold  its  approval  or  the  approval  of  the 
medical  director,  and  thereby  avoid  its  liability,  under  the  clause 
in  the  binding  slip  requiring  the  approval  of  the  application  by 
the  medical  director  of  the  company  before  the  insurance  shall 
take  effect.  This  course  was  taken  in  Grier  vs.  Insurance  Co., 
132  N.  C.  542,  44  S.  E.  28;  the  policies  having  been  delivered 
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in  both  cases,  the  only  difference  in  the  two  being  that  in  Grier's 
Case  there  was  no  allegation  of  fraud  or  a  false  and  material 
representation,  while  in  this  case  there  is.  We  are  confining  our- 
selves to  a  consideration  of  the  false  representation  and  its  effect 
upon  the  later  transactions.  Nor  do  we  pass  upon  the  question 
whether  the  "binding  slip"  was  actually  delivered,  as  the  jury 
have,  by  clear  implication  from  their  answer  to  the  fifth  issue 
found  as  a  fact  that  it  was,  contrary  to  defendant's  contention 
that  it  was  not  delivered. 

[2]  When  properly  executed,  the  "binding  slip"  protects  the 
applicant  for  insurance  against  the  contingency  of  sickness  inter- 
vening its  date  and  the  delivery  of  the  policy,  if  the  application 
for  insurance  is  accepted.  If  the  application  is  not  accepted  in 
the  proper  exercise  of  the  company's  right  and  the  insurance, 
therefore,  is  refused,  the  "binding  slip"  ceases  eo  instanti  to  have 
any  effect.  It  does  not  insure  of  itself,  but  is  merely  a  provision 
against  any  illness  supervening  it,  if  there  is  afterwards  an  ac- 
ceptance of  the  application,  upon  which  it  depends  for  its  vitality. 
This  view,  which  is  the  prevailing  one,  if  there  is  anything  to  the 
contrary,  is  clearly  stated  by  the  Chief  Justice  in  Grier  vs.  Insur- 
ance Co.,  132  N.  C.  542,  44  S.  E.  28,  where  it  is  said  that  the 
risk  of  future  illness,  that  is,  after  the  date  of  the  "binding  re- 
ceipt," is  taken  by  the  company,  if  it  afterwards  accepts  the  ap- 
plication, or  the  insurance  becomes  effective,  and  the  insurance 
relates  back  to  the  date  of  the  receipt,  and,  further,  that  the  re- 
ceipt of  the  premium  acknowledged  in  the  policy,  and  the  recital 
of  the  fact  that  the  policy  was  delivered  while  the  insured  was 
in  good  health,  cannot  be  contradicted,  in  the  absence  of  fraud  or 
other  sufficient  equitable  element,  as  they  affect  the  validity  of 
the  contract  of  insurance,  which  cannot  be  impeached  in  this 
collateral  way.  This  is  sound  doctrine,  when  confined  within  its 
proper  limits,  and  not  only  is  it  such,  but  it  is  also  eminently  just. 

[3]  The  company  can  show  that  the  manual  delivery  of  the 
policy  was  conditional,  for  this  goes  to  the  execution  of  the  con- 
tract, or  it  may  prove  fraud  or  other  equitable  matter  in  the  same 
way,  for  the  purpose  of  showing  that  it  never  took  effect  as  a 
contract,  as  in  Garrison  vs.  Machine  Co.,  159  N.  C.  285,  74  S.  E. 
821,  Pratt  vs.  Chaffin,  136  N.  C.  350,  48  S.  E.  768,  and  Powell  vs. 
Insurance  Co.,  153  N.  C.  124,  69  S.  E.  12;  but,  when  the  policy 
is  once  delivered,  and  becomes  effective  as  a  contract,  statements 
therein  which,  if  falsified,  will  aflfect  its  continued  validity  cannot 
be  contradicted  with  a  view  to  avoid  the  insurance.  The  entire 
subject  is  fully  discussed  in  Grier's  Case,  supra,  and  to  some  ex- 
tent in  Kendrick  vs.  Insurance  Co.,  124  N.  C.  315,  32  S.  E.  728, 
70  Am.  St.  Rep.  592.  and  Rayburn  vs.  Casualty  Co.,  138  N.  C. 
379,  50  S.  E.  762,  107  Am.  St.  Rep.  548.  See,  also,  Joyce  on  In- 
surance, §  64. 

[4,  5]  It  became  material  to  inquire  whether  the  company,  by 
its  agent  with  competent  authority,  had  ratified  the  execution  of 
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the  binding  receipt,  as  the  policy  itself  was  delivered  to  John  B. 
Gardner  while  he  was  ill  with  typhoid  fever,  which  resulted  in 
his  death;  the  application,  which  he  signed,  providing  that  it 
should  be  issued  and  delivered  and  the  premium  paid  while  he 
is  in  good  health,  in  order  to  be  binding  upon  the  company.  We 
will  not  stop  to  consider  the  question  whether  the  evidence  was 
sufficient  to  warrant  the  peremptory  instruction  of  the  court  that 
V.  T.  Lamb  had  the  requisite  power  to  ratify,  as  the  evidence 
may  be  changed  at  the  next  trial,  and  present  the  matter  in  et 
different  aspect,  rendering  premature  and  futile  any  discussion  of 
it  at  present,  and  besides,  this  decision  may  cause  it  to  be  con- 
sidered in  a  different  way.  Of  course,  an  agent  must  have 
authority  in  order  to  bind  his  principal.  This  is  axiomatic,  i 
Joyce  on  Insurance,  §  64.  But,  as  we  have  intimated,  the  under- 
lying question  in  this  case,  which  affects  both  what  is  called  the 
"binding  slip  or  receipt"  and  the  validity  of  the  policy  is  whether 
the  company,  by  itself  or  its  duly  authorized  agent,  has  waived 
the  benefit  of  the  false  representation  made  in  the  application, 
with  full  knowledge  of  the  facts.  If  the  representation  made 
in  the  application  was  false  and  material,  and  the  jury  so  found, 
and  the  company  was  ignorant  of  its  falsity,  it  vitiates  the  so- 
called  binding  receipt  and  the  policy,  unless  the  company  has  in 
some  way  waived  it  by  its  conduct,  and  with  full  knowledge  of 
the  facts.  "A  false  representation  avoids  a  contract  of  insurance 
when  material  and  wholly  without  reference  to  the  intent  with 
which  it  is  made,  unless  it  is  otherwise  provided  by  statute.  "Vance 
on  Insurance,  p.  269.  We  need  not  inquire  whether  this  rule  is 
too  broadly  stated  by  Mr.  Vance,  as  it  applies  with  the  meaning 
intended  by  him  to  the  facts  of  this  case,  and  it  has  been  stated 
by  this  court  substantially  in  the  same  terms.  Every  fact  which 
is  untruly  stated  or  wrongfully  suppressed  must  be  regarded  as 
material,  if  the  knowledge  or  ignorance  of  it  would  naturally  and 
reasonably  influence  the  judgment  of  the  underwriter  in  making 
the  contract  at  all,  or  in  estimating  the  degree  or  character  of  the 
risk,  or  in  fixing  the  rate  of  premium.  16  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  933;  Vance  on  Insurance-,  284.  This  definition 
was  adopted  by  us  in  Fishblate  vs.  Fidelity  Co.,  140  N.  C.  589, 
S3  S.  E.  354,  and  has  since  been  approved  several  times,  and  is 
also  the  definition  of  other  courts.  Bryant  vs.  Insurance  Co.,  147 
N.  C.  181,  60  S.  E.  983 ;  Alexander  vs.  Insurance  Co.,  150  N.  C. 
536,  64  S.  E.  432;  Annuity  Co.  vs.  Forrest,  152  N.  C.  621,  68  S. 
E.  139;  ^tna  L.  Ins.  Co.  vs.  Conway,  11  Ga.  App.  557,  75  S.  E. 
QT5;  Maddox  vs.  Insurance  Co.,  6  Ga.  App.  681,  65  S.  E.  789; 
Talley  vs.  Insurance  Co.,  11 1  Va.  778,  69  S.  E.  936;  Penn  M. 
Life  Insurance  Co.  vs.  M.  S.  &  Trust  Co.,  72  Fed.  413,  19  C.  C. 
A.  286,  73  Fed.  653,  19  C.  C.  A.  316,  38  L.  R.  A.  33,  70;  Cooky's 
Briefs  on  Insurance,  p.  1953;  Vance  on  Insurance,  pp.  267,  269. 

[6,  7l   It  may  be  stated  as  a  general  rule  that  where,  in  an 
application  for  insurance,  a  fact  is  specifically  inquired  about. 
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or  the  question  is  so  framed  as  to  call  for  a  true  statement  of 
the  fact,  or  to  elicit  the  information  desired,  reason  and  justice 
alike  demand  that  there  should  be  a  fair  and  full  disclosure  of 
the  fact,  or  at  least  a  substantial  one.  3  Cooley's  Briefs  on  In- 
surance, p.  2009  (d.)  Our  case  is  not  essentially  different  from 
Alexander  vs.  Insurance  Co.,  supra,  in  which  this  court  said: 
*'The  company  was  imposed  upon  (whether  fraudulently  or  not 
is  immaterial)  by  such  representation  and  induced  to  enter  into 
the  contract.  In  such  case  it  has  been  said  by  the  highest  court 
that:  'Assuming  that  both  parties  acted  in  good  faith,  justice 
would  require  that  the  contract  be  canceled,  and  premiums  re- 
turned.' Insurance  Co.  vs.  Fletcher,  117  U.  S.  519  [6  Sup.  Ct. 
837,  29  L.  Ed.  034I — "  citing  Bryant  vs.  Insurance  Co.,  supra, 
as  decisive  of  the  question.  Our  statute  (Revisal  of  1905,  § 
4808)  affirms  this  view,  for,  while  it  declares  that  all  statements 
in  an  application  for  insurance,  shall  be  construed  as  representa- 
tions merely,  and  not  as  warranties,  it  further  provides  that  no 
representation,  unless  material  or  fraudulent,  shall  prevent  a 
recovery,  the  meaning  of  which  plainly  is  that  a  material  rep- 
resentation shall  avoid  the  policy,  if  it  is  also  false  and  calculated 
to  influence  the  company,  if  without  notice  of  its  falsity,  in 
making  the  contract  at  all,  or  in  estimating  the  degree  and  char- 
acter of  the  risk,  or  in  fixing  the  premium.  Bryant  vs.  Insurance 
Co.,  supra.  Our  case  is  well  within  this  rule.  It  is  not  necessary, 
as  said  in  Fishblate's  Case,  that  the  act  or  conduct  of  the  insured, 
which  was  represented  by  him  in  the  applicatibn,  should  have 
contributed  in  some  way  or  degree  to  the  loss  or  damage  for 
which  the  indemnity  is  claimed.  Whether  it  was  material  de- 
pends upon  how,  if  at  all,  it  would  have  influenced  the  company 
in  the  respect  we  have  just  stated.  The  determining  factor,  there- 
fore, in  such  case  is  whether  the  answer  would  have  influenced 
the  company  in  deciding  for  itself,  and  in  its  own  interest,  the 
important  question  of  accepting  the  risk,  and  what  rate  of  pre- 
mium should  be  charged.  The  questions  generally  are  framed 
with  a  view  to  estimating  upon  the  longevity  of  the  applicant, 
and  any  answer  calculated  to  mislead  the  company  in  regard 
thereto  should  be  considered  as  material.  There  are  some  con- 
tingencies that  cannot  be  provided  against;  but  the  company  is 
entitled  to  have  a  fair  and  honest  answer  to  every  question,  which 
will  enable  it  to  exercise  its  judgment  intelligently,  and  to  have 
the  necessary  information  as  a  basis  upon  which  to  make  its  cal- 
culations, although  its  best  deduction  therefrom  may  only  ap- 
proximate the  actual  result  in  the  particular  case.  3  Cooley's 
Briefs  in  Law  of  Insurance,  pp.  1952,  1953 ;  ^Etna  L.  Ins.  Co. 
vs.  Conway,  11  Ga.  App.  557,  75  S.  E.  915.*  The  applicant  is 
required  to  act  in  the  utmost  faith  in  giving  the  information. 
iEtna  L.  Ins.  Co.  vs.  Conway,  supra. 

In  life  insurance,  it  is  important  for  the  company  to  know  the 
individual    history  ,and    characteristics    of    the    applicant,    his 
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idiosyncracies,  or  the  peculiarities  of  his  mental  and  physical 
constitution  or  temperament,  and  his  environment  at  the  time  of 
his  application.  In  no  other  way  could  the  risk  or  hazard  be  well 
determined,  or  the  premium  fixed.  Is  he  weak  in  body  or  mind,, 
and,  if  so,  to  what  extent,  and  in  what  particular  way,  and  what 
are  his  inherited  traits  or  the  mental  and  physical  characteristics 
of  his  progenitors?  The  inquiry  must  not  be  only  individual,  but 
ancestral,  and  the  investigation  searching  as  to  his  past  life  and 
future  intentions,  as  experience  has  shown,  in  order  to  make  any- 
thing like  a  reliable  estimate  of  the  risk  to  be  incurred.  And 
his  habits  and  surroundings  are  also  to  be  known,  considered,  and 
weighed.  Has  he  been  exposed  to  any  contagious,  infectious,  or 
transmissible  disease,  is  a  perfectly  legitimate  inquiry.  Does  he 
propose  to  change  his  residence,  so  that  his  exposure  to  climatic 
or  other  diseases  will  be  greater,  and  the  hazard  correspondingly 
increased?  These  and  many  other  questions  of  like  kind  any 
prudent  man  engaged  in  the  business  of  life  insurance  would  be 
more  than  likely  to  ask,  and  the  answers  to  them  would  surely 
tend  to  shape  the  judgment  of  the  underwriter  and  influence  his 
decision  in  regard  to  the  risk.  Any  insurance  compajny  that 
would  issue  a  policy  or  contract  for  insurance  upon  any  other 
basis  and  without  proper  inquiry  would  be  so  reckless  as  to  for- 
feit the  confidence  of  the  public. 

However  it  may  be  generally,  in  our  case  it  appears  that  the 
applicant  had  been  intimately  associated  with  his  wife,  who  was 
afflicted  with  typhoid  fever,  requiring  17  medical  visits  for  treat- 
ment. He  nursed  his  wife  and  a  child  in  the  same  house  afflicted 
with  the  same  disease  throughout  their  illness,  and  shortly  after- 
wards was  himself  attacked  by  it,  and  died.  There  was  ample 
evidence  to  show  that  typhoid  fever  is  transmissible  from  one 
person  to  another  in  various  ways — by  flies  and  other  insects, 
drinking  water,  milk,  and  other  substances  of  a  like  kind,  when 
infected  by  flies,  which  carry  the  fatal  germs  from  the  stools  or 
excreta  of  the  typhoid  patient.  It  was  testified  that,  when  there 
is  typhoid  fever  in  a  house  or  on  the  premises,  it  presents  a  very 
dangerous  situation  for  those  who  occupy  them  or  who  visit 
there,  as  they  are  thereby  brought  in  close  contact  with  the  germ- 
laden  substances,  and  are  more  exposed  to  infection.  A  person 
physically  able  to  resist  or  throw  off  the  disease  may  escape,  or 
he  may  be  so  fortunate  as  not  to  become  the  victim  of  the  germ- 
bearers  ;  but  he  is  nevertheless  in  dangerous  surroundings,  where 
the  chances  of  infection  are  greater  than  if  he  were  more  remote 
from  the  premises  of  the  patient.  There  was  also  evidence  that 
the  application  for  insurance  would  have  been  rejected  had  the 
question  been  correctly  answered.  John  B.  Gardner  knew,  or 
rather  must  have  known,  at  the  time  he  answered  the  question, 
that  he  had  very  recently  been  intimately  associated  with  his  sick 
wife  as  her  nurse  during  her  severe  illness,  and  the  company,  if 
ignorant  of  the  fact,  was  misled  by  his  answer  as  to  the  truth  of 
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the  matter.  "Under  the  charge  of  the  court,  which  is  sustained 
by  our  decisions,  and  was  in  accordance  with  the  established 
doctrine,  the  jury  found  that  the  representatictti  was  false,  and 
was  also  material,  and  there  was  evidence  to  support  the  finding. 
This  being  so,  the  question  is,  Did  the  defendant,  with  knowledge 
of  the  facts  by  itself  or  its  agent,  waive  its  right  to  insist  upon 
this  false  statement,  and  thereby  ratify  the  "binding  slip"?  If  it 
did,  then,  the  slip  being  valid,  the  company  took  the  risk  of  the 
illness  of  the  assured  occurring  subsequent  to  its  date,  and  the 
policy  was  rightfully  delivered  by  defendant's  agent  to  Gardner, 
although  he  was  sick  at  the  time.  Grier  vs.  Insurance  Co.,  supra. 
If  it  did  not  thus  waive  its  right,  the  next  question  will  be.  Did 
the  agent  deliver  the  policy,  not  knowing  that  the  statement  in  the 
application  was  false,  and  being  led  thereby  to  believe  that  the 
slip  was  valid,  and  of  itself  bound  him  to  deliver  the  policy,  and 
was  he  influenced  by  this  fact  to  deliver  the  policy?  This  all 
relates  to  the  valid  execution  of  the  policy,  and  does  not  contra- 
dict or  vary  its  terms. 

[8]  It  will  not  be  denied,  we  should  think,  that  there  can  be  no 
legal  waiver  of  a  right  without  a  knowledge  of  the  right  which 
is  claimed  to  have  been  relinquished.  The  doctrine  is  well  stated 
in  29  Am.  &  Eng.  Enc.  of  Law  at  p.  1093 :  "There  can  be  no 
waiver,  unless  the  person  against  whom  it  is  claimed  had  full 
knowledge  of  his  rights  and  of  facts  which  will  enable  him  to  take 
effectual  action  for  their  enforcement.  No  one  can  acquiesce 
in  a  wrong  while  ignorant  that  it  has  been  committed,  and  that 
the  the  effect  of  his  action  will  be  to  confirm  it." 

[9,  10]  If  there  was  any  fraudulent  or  collusive  agreement 
between  the  agent  and  Gardner  for  the  delivery  of  the  policy  in 
disregard  of  the  company's  rights,  it  would  avoid  the  entire  trans- 
action, and  defeat  plaintiff's  recovery,  for  fraud  vitiates  every- 
thing. In  such  case,  the  agent  would  be  representing  himself, 
and  not  his  principal,  and  his  authority  to  speak  or  act  for  him 
would  cease,  as  the  party  claiming  the  insurance,  and  who  as- 
sisted in  the  fraud,  or  was  particeps  criminis,  cannot  take  ad- 
vantage of  his  own  or  the  agent's  wrong.  "A  contract  made  by 
an  agent  under  the  influence  of  bribery  (or  fraud  or  collusion), 
or  one  made  to  the  knowledge  of  the  other  party,  in  fraud  of 
the  principal,  is  voidable  by  the  latter."  Tiffany  on  Agency, 
pp.  229-326;  Sprinkle  vs.  Indemnity  Co.,  124  N.  C.  405,  32  S.  E. 
734.  But  the  other  party  (here  Gardner)  must  have  had  knowl- 
edge of  the  principal's  right,  and  that  the  agent  was  defrauding 
his  principal,  or  was  disobeying  instructions,  or  acting  without 
the  scope  of  his  employment,  or  he  must  have  colluded  with  him, 
and  thereby  obtained  something  belonging  to  the  principal  with- 
out being  legally  entitled  thereto. 

"An  agent  cannot  be  allowed  to  put  himself  into  a  position  in 
which  his  interest  and  his  duty  will  be  in  conflict,  and,  if  a  person 
who  contracts  with  an  agent  so  deals  with  him  as  to  give  the 
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agent  an  interest  against  the  principal,  the  latter,  on*  discovering 
the  fact,  may  rescind  the  contract,  notwithstanding  that  it  was 
within  the  scope  of  the  agent's  authority.  Thus,  a  gratuity  given, 
•or  promise  of  commission  or  reward  made  to  an  agent  for  the 
purpose  of  influencing  the  execution  of  the  agency,  vitiates  a  con- 
tract subsequently  made  by  him,  as  being  presumptively  made 
under  that  influence."  Tiffany  on  Agency,  p.  229.  Under  such 
circumstances  of  fraud  or  collusion,  notice  to  the  faithless  agent 
of  Gardner's  illness  or  any  other  vital  fact  would  not  be  im- 
puted to  the  company,  his  defrauded  principal.  Tiffany  on 
Agency,  pp.  262,  263 ;  Sprinkle  vs.  Indemnity  Co.,  124  N.  C.  405, 
32  S.  E.  734;  Bank  vs.  Burgwyn,  110  N.  C.  267,  14  S.  E.  623; 
Stanford  vs.  Grocery  Co.,  143  N.  C.  419,  55  S.  E.  815.  The 
Sprinkle  decision  is  very  much  in  point,  both  as  to  the  fraud  of 
the  agent  and  its  effect  upon  the  question  of  notice  to  the  princi- 
pal of  his  faithless  conduct.  The  case,  in  this  aspect,  may  be 
submitted  to  the  jury,  if  the  defendant  so  desires,  and  tenders  a 
proper  issue  for  the  purpose. 

We  can  now  see  how  important  it  is  to  have  additional  issues 
or  a  modification  of  the  present  ones,  except  the  first  four  of 
them,  for  in  the  light  of  the  entire  case — pleadings,  evidence, 
charge,  and  verdict — neither  the  plaintiff  nor  the  defendant  was 
entitled  to  a  judgment;  the  verdict  having  fallen  short  of  pre- 
senting all  the  essential  facts,  and  the  court,  therefore,  being  un- 
able to  determine  the  rights  of  the  parties  and  pronounce  judg- 
ment. As  some  contusion  may  arise  if  we  retain  any  part  of  the 
verdict,  for  instance,  as  to  the  first  four  issues,  we  will  set  aside 
the  entire  finding,  and  let  the  parties  begin  anew,  which  will  be 
in  the  nature  of  a  repleader,  though  not  technically  so,  and  it  is 
so  ordered. 

New  trial. 

#»♦ 

COURT  OF  APPEALS  OF  KENTUCKY. 


COMMONWEALTH  et  al. 

vs. 

PROVIDENT  SAVINGS  LJFE  ASSUR.  SOC* 

On  motion  for  rehearing.     Motion  granted,  and  former  opin- 
ion modified. 

For  former  opinion,  see  159  S.  W.  698. 

Response  To  Petition  For  Modification. 

Hannah,  J. 
Appellee  asks  a  modification  of  the  opinion  herein  (155  Ky. 

♦  Decision  rendered.  Nov.  13,  IQ13.    160  S.  W.  Rep.  476. 
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197,  159  S.  W.  698)  eliminating  therefrom  the  imperative  di- 
rection that  the  lower  court  render  judgment  against  it  for  the 
premiums  received.  This  language  having  been  inadvertently 
used,  the  petition  is  granted,  the  opinion  is  modified  by  the  with- 
drawal of  said  direction,  and  the  case  is  remanded,  with  direc- 
tion to  sustain  the  demurrer  of  the  commonwealth  to  the  answer, 
and  for  further  proceedings  consistent  with  the  opinion. 


^^^ 

ROUSSEAU  vs.  BROTHERHOOD  OF  AMERICAN  YEO- 
MEN.* 
(Supreme  Court  of  Michigan.) 

1.  WITNESSES— COMPETENCY— TRANSACTION  WITH  PERSON 

SINCE  DECEASED— "AGENT  OF  CORPORATION." 
Where  in  an  action  on  a  mutual  benefit  certificate,  defendant  pleaded  that 
when  insured  died  the  certificate  had  been  canceled  for  nonpayment 
of  dues,  a  witness  who  was  employed  by  the  agent  of  defendant's 
local  homestead  to  assist  in  keeping  the  books,  make  out  receipts, 
notify  the  agent  of  members  in  arrears,  and  send  out  notices  over 
the  agent's  name  was  not  an  agent  of  the  defendant  company  and  was 
therefore  not  disqualified  to  testify  by  Comp.  Laws,  §  10212,  as 
amended  by  Pub.  Acts  1901,  No.  23Q,  and  Pub.  Acts  1903,  No.  30,  dis- 
qualifying the  officers  or  agents  of  a  corporation  from  testifying  con- 
cerning matters  equally  within  the  knowledge  of  a  person  since  de- 
ceased. 
(For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  576-579;  Dec.  Dig.  §  141.) 

2.  STIPULATION— ADMISSION  OF  COUNSEI^APPLICABILITY 

OF  STATUTE. 
An  admission  or  concession  of  counsel  as  to  the  applicability  of  a  statute 

to  a  matter  in  controversy  is  not  binding  on  the  courts. 
(For  other  cases,  see  Stipulation,  Cent.  Dig.  §  2;  Dec.  Dig.  §  3.) 

On  rehearing.    Former  opinion  withdrawn,  judgment  reversed, 
and  new  trial  granted. 

For  former  opinion,  see  139  N.  W.  2. 

*  Decision  rendered,  Nov.  3,  1Q13.  143  N.  W.  Rep.  626. 

BANKERS'  RESERVE  LIFE  CO.  vs.  OMBERSON.^ 
(Supreme  Court  of  Minnesota.) 

I.  CANCELLATION  OF  INSTRUMENTS— GROUNDS— ADEQUATE 

REMEDY  AT  LAW— INSURANCE  POLICY. 
An  action  brought  after  a  loss  under  an  insurance  policy  to  cancel  the 

policy  for  fraud,  or  to  restrain  an  action  at  law  thereon,  cannot  be 

♦  Decision  rendered,  Oct.  31,  1913.    i43  N.  W.  Rep.  735.    Syllabus  by  the 
Court 
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maintained,  in  the  absence  of  sortie  special  circumstances  of  a  nature 
to  cause  irreparable  loss  to  plaintiff  if  he  is  relegated  to  his  remedy  at 
law  by  way  of  defense  to  an  action  on  the  policy.  Where  the  remedy  at 
law  is  adequate,  equity  will  not  grant  relief. 
(For  other  cases,  see  Cancellation  of  Instruments,  Cent.  Dig.  §  13;  Dec. 
Dig.  §  13.) 

2.  CANCELLATION  OF  INSTRUMENTS  —  COMPLAINT  —  ADE- 

QUATE REMEDY  AT  LAW— INSURANCE  POLICY. 
The  complaint  in  this  case  pleads  no  special  circumstances  of  a  nature  to 

cause  irreparable  loss  if  relief  in  equity  is  denied.    It  shows  on  its 

face  that  plaintiff's  remedy  at  law  is  speedy,  plain,  and  adequate. 
(For  other  cases,  see  Cancellation  of  Instruments,  Cent.  Dig.  §§  66-80; 

Dec.  Dig.  §  37') 

3.  CANCELLATION  OF  INSTRUMENTS— GROUNDS— ADEQUATE 

REMEDY  AT  LAW, 

The  facts  that  the  policy  contains  no  limitation  of  the  time  in  which  an 
action  may  be  brought  thereon,  and  that  such  an  action  may  be  brought 
at  any  time  before  it  is  barred  by  statute,  do  not  furnish  a  presump- 
tion of  irreparable  loss. 

(For  other  cases,  see  Cancellation  of  Instruments,  Cent.  Dig.  §  13;  Dec. 
Dig.  §  13.) 

Appeal  from  District  Court,  Murray  County;  L.  S.  Nelson, 
Judge. 

Action  by  the  Bankers'  Reserve  Life  Company  against  An- 
drew Omberson.  From  the  overruling  of  a  demurrer  to  the 
complaint,  and  the  granting  of  an  injunction,  defendant  appeals. 
Reversed. 

T.  E.  Diamond,  of  Sheldon,  Iowa,  and  M.  J.  Harrington,  of 
Slayton,  for  Appellant. 

B.  H.  Whitney,  of  Slayton,  Janes,  Howard  &  Janes,  of  Pipe- 
stone, and  James  H.  Adams,  of  Omaha,  Neb.,  for  Respondent. 


♦  ♦♦ 


LAKKA  vs,  MODERN  BROTHERHOOD  OF  AMERICA.* 
(Supreme  Court  of  Iowa.) 

I.  INSURANCE—MUTUAL  BENEFIT  SOCIETY— ADOPTION  OF 
MEMBER— PRELIMINARY  REQUIREMENTS. 

Insured  having  applied  for  membership  in  defendant  order  and  passed  the 
medical  examination,  a  benefit  certificate  was  issued  September  29,  191 1, 
and  sent  to  the  president  and  secretary  of  the  local  lodge,  who 
countersigned  the  same.  Attached  to  the  certificate  was  a  direction 
that  it  could  not  be  placed  in  force  after  September  30th,  and  on  that 
date  it  was  presented  to  the  insured,  who  accepted  it  and  signed  the 
obligation  thereof  as  a  member.     Some  brief  ritualistic  form  was 

*  Decision  rendered,  Oct.  23,  1913.    143  N.  W.  Rep.  513. 
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performed  by  the  state  deputy  of  the  order  and  the  certificate  delivered. 
On  the  same  day  record  was  made  on  the  books  of  the  local  lodge, 
showing  insured's  adoption  and  payment  of  certain  dues,  and  the  cur- 
rent assessment  and  membership  fee  collected  and  retained.  Held, 
in  the  absence  of  fraud,  that  the  conduct  of  the  lodge  officers  and  its 
record  was  conclusive  of  the  question  of  the  insured's  completed 
membership,  regardless  of  any  failure  to  comply  with  the  form  of 
adoption  in  all  particulars,  and  that  it  would  be  conclusively  pre- 
sumed that  all  such  preliminary  requirements  were  substantially 
complied  with  or  waived. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002 ;  Dec.  Dig.  §  817.) 

2.  INSURANCE  —  APPLICATION  —  HABITS  —  INTEMPERANCE 

—EVIDENCE. 

Statements  of  insured,  in  an  application  for  membership  in  a  mutual  bene- 
fit society,  that  he  had  never  been  intemperate  in  the  use  of  malt 
or  spirituous  liquors,  but  that  he  drank  beer  occasionally,  were  not 
falsified  by  evidence  that  whisky  had  been  seen  in  his  possession,  that 
he  had  been  seen  to  drink  whisky  some  three  years  before  his  death, 
and  that  on  several  occasions  he  had  drank  whisky  with  a  witness ;  the 
other  evidence  being  overwhelming  to  the  effect  that  he  never  used 
whisky  as  a  beverage,  and  that  his  habits  were  in  all  respects  tem- 
perate. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig.  §  819.) 

3.  INSURANCE  —  WARRANTIES  —  CONDITION  OF  HEALTH  — 

FALSIFICATION. 

A  warranty,  in  an  application  for  mutual  benefit  certificate,  that  insured 
was  in  good  health  should  be  construed  as  limited  to  his  knowledge 
and  belief,  and  hence  a  statement  in  the  application  that  he  had  never 
had  pleurisy,  pneumonia,  or  heart  disease  was  not  falsified  by  proof 
that  he  died  from  a  blood  clot  in  the  heart,  and  that  an  autopsy  dis- 
closed a  congested  lung  and  evidence  of  pleurisy,  in  the  absence  of 
proof  that  insured  knew  that  he  had  any  of  such  diseases. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1859-1865;  Dec.  Dig.  §  723.) 

Appeal   from  District   Court,   Mahaska  County;    Byron  W. 
Preston,  Judge. 

C.  C.  Dowell,  of  Des  Moines,  and  W.  H.  Keating,  of  Oska- 
loosa,  for  Appellant. 

Dan  Davis  and  McCoy  &  McCoy,  all  of  Oskaloosa,  for  Ap- 
pellees. 

♦♦# 

THOMPSON  ET  At.  vs.  NORTHWESTERN  MUT.  LIFE 

INS.  CO.  ET  AL.* 
(Supreme  Court  of  Iowa.) 

I.  INSURANCE— LIFE  POLICY— "INSURED"— ** ASSURED." 
The  word  "assured"  is  sometimes  used  to  designate  the  party  procuring 
the  insurance,  and  the  word  "insured"  to  designate  the  person  whose 
life  is  covered ;  but  ordinarily  the  words  are  synonymous. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  316-322;  Dec.  Dig.  §  156.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  4t  p.  3681 ;  vol.  i,  pp. 
591,  5^) 

*  Decision  rendered,  Oct  23,  1913.    143  N.  W.  Rep.  518. 
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2.  INSURANCE— DISTRIBUTION    OF   PROCEEDS— "HEIR"— "LE- 

GAL HEIRS." 
Code,  §  3313,  provides  that  the  words  "heirs"  or  "legal  heirs/'  or  their 
equivalents,  used  to  designate  the  beneficiaries  in  any  life  insurance 
policy  or  certificate  of  membership  in  any  mutual  aid  or  benefit  asso- 
ciation, where  no  contrary  intention  is  expressed  in  the  instrument, 
shall  include  a  surviving  husband  or  wife  of  the  insured,  and  the  share 
of  such  survivor  in  the  proceeds  of  the  policy  or  certificate  shall  be 
the  same  as  that  provided  by  law  for  the  distribution  of  personal 
property  of  intestates.  Held,  that  such  provision  is  not  limited  to  a 
policy  procured  by  insured  himself,  but  was  applicable  as  well  to  a 
policy  procured  by  insured's  first  wife  payable  to  her  is  she  outlived 
him,  but  in  the  event  she  died  first  to  the  heirs  at  law  of  insured,  so 
that  on  her  dying  first  insured's  second  wife  was  entitled  to  take  as  an 
heir  the  same  interest  that  she  would  be  entitled  to  in  her  husband's 
personal  property  if  he  died  intestate. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1472- 1474;  Dec  Dig.  §  589.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3241-3265; 
vol.  8,  pp.  7677,  7^7^\  vol.  5,  pp.  4063,  4064.) 

3.  INSURANCE— PROSPECTIVE  OPERATION— HEIR— DETERMI- 

NATION. 

Code,  §  3313,  provides  that  the  words  "heirs"  or  "legal  heirs"  or  their 
equivalents,  used  to  designate  the  beneficiaries  of  any  life  insurance 
policy,  in  the  absence  of  a  contrary  intention,  shall  include  a  sur- 
viving husband  or  wife  of  the  insured,  who  shall  receive  the  same  pro- 
portion of  the  proceeds  as  that  provided  by  law  for  the  distribution 
of  personal  property  of  intestates.  Held,  that,  while  sQIch- section  is  pro- 
spective in  operation  only,  it  is  nevertheless  applicable  to  a  policy 
issued  before  its  enactment,  where  the  insured  died  subsequent  thereto, 
since  no  person  can  be  an  heir  of  another  until  after  the  ancestor's 
death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1459,  1460,  1466,  1485 ;  Dec. 
Dig.  §  583.) 

Appeal  from  District  Court,  Jackson  County;  L.  J.  Horan, 
Judge. 

Action  on  an  insurance  policy  resulted  in  awarding  the  plain- 
tiffs two-thirds  of  the  indemnity  stipulated  therein  and  one- 
third  thereof  to  the  surviving  widow  of  deceased.  The  plaintiffs 
appeal.    Affirmed. 

F.  M.  Fort,  of  Clinton,  for  Appellants. 

G.  L.  Johnson,  of  Maquoketa,  for  Appellant  C.  H.  Sanborn. 
W.  C.  Gregory,  of  Maquoketa,  for  Appellee  Laura  M.  San- 
born. 

F.  D.  Kelsey,  of  Maquoketa,  for  Appellee  Insurance  Co. 
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EMINENT  HOUSEHOLD  OF  COLUMBIAN  WOODMEN 

vs,  HOWLE.* 
(Supreme  Court  of  Arkansas.) 

1.  INSURANCE  —  FRATERNAL    BENEFIT    INSURANCE  —  DE- 

FENSES TO  POLICY— VIOLATION  OF  LAW. 

Where  the  fraternal  benefit  certificate  sued  on  provided  that  it  should  be 
void  if  insured  died  in  consequence  of  an  attempted  violation  of  the 
law,  it  was  error  to  exclude  evidence  that  insured  was  killed  while 
violating  the  law  by  making  an  unlawful  assault  upon  the  marshal  who 
killed  him. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005 ;  Dec.  Dig.  §  818.) 

2.  EXCEPTIONS,  BILL  OF— CONTENTS— DOCUMENTS. 

Where  the  benefit  certificate  sued  on  was  filed  as  part  of  the  pleadings, 
and  the  stenographer's  transcript,  as  incorporate^  in  the  bill  of  excep- 
tions, shows  that  it  was  read  in  evidence,  and  shows  a  call  directing 
the  clerk  to  copy  it  into  the  bill  of  exceptions,  which  was  done,  the 
benefit  certificate  was  properly  in  the  appellate  record  so  that  it  would 
be  considered. 

(For  other  cases,  see  Exceptions,  Bill  of.  Cent.  Dig.  §§  12-15,  19,  29;  Dec. 
Dig.  §  22.) 

Appeal  from  Circuit  Court,  White  County ;  Eugene  Lankford, 
Judge. 

Action  by  Laura  O.  Howie  against  the  Eminent  Household  of 
Columbian  Woodmen.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded  for  new  trial. 

S.  Brundidge,  of  Searcy,  for  Appellant. 

J.  N.  Rachels  and  John  E.  Miller,  both  of  Searcy,  for  Appellee. 

♦  Decision  rendered,  Oct.  13,  1913.    160  S.  W.  Rep.  238. 


-♦♦♦- 


FIDELITY  MUT.  LIFE  INS.  CO.  of  PHitADiSLPiiiA,   Pa.. 

vs,  ZAPP.* 
(Court  of  Civil  Appeals  of  Texas.    Austin.) 

I.  INSURANCE— AMOUNT  PAYABLE— DEDUCTION  OF  UNPAID 
PREMIUMS. 

A  life  insurance  policy  provided  for  the  pajrment  of  annual  premiums  on 
or  before  October  ist  in  each  year  for  20  years  from  October  i,  1895. 
Insured  paid  one  annual  premium,  and  on  October  i,  1896,  paid  a  quar- 
terly premium,  carr3ring  the  policy  to  January  i,  1897,  at  which  time 
he  paid  an  annual  premium,  receiving  a  receipt,  stating  that  it  paid 

*  Decision  rendered,  Oct.  22  191 3.    160  S.  W.  Rep.  139. 
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his  dues  up  to  January  i,  1898.  Thereafter  and  until  his  death  he  con- 
tinued to  pay  annual  premiums  each  year  on  or  about  January  ist. 
In  1903  the  company  changed  to  a  legal  reserve  basis,  and  sent  to  in- 
sured a  certificate  to  be,  and  which  was,  attached  to  the  policy,  stating 
the  benefits  thereunder  on  that  basis,  which  certificate  stated  that  the 
policy  years  were  to  be  counted  from  October  i,  1895,  and  to  end 
October  i.  1915,  and  that  all  provisions  of  the  policy  inconsistent  or 
in  conflict  therewith  were  thereby  canceled.  Insured  died  December 
20,  1910.  The  policy  provided  for  the  deduction  of  the  balance  of 
the  dues  for  the  current  year  of  insured's  death.  Held,  that  each 
policy  year  commenced  on  October  ist,  and  not  on  January  ist,  and 
hence  the  company  was  entitled  to  deduct  the  balance  of  the  pre- 
mium for  the  year  ending  October  i,  igii,  since  if  any  doubt  as  to  the 
date  of  the  beginning  of  the  policy  year  was  created  by  the  change  in 
the  time  of  paying  the  premiums,  it  was  removed  by  the  certificate 
mentioned. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1307,  1308;  Dec.  Dig.  §  523.) 

2.  INSURANCE— PAYMENT  OF  LOSS— WAIVER  OF  OBJEC- 
TIONS TO  MEDIUM  OF  TENDER. 

Where  an  insurance  company  sent  to  a  beneficiary  under  a  policy  a  check 
for  the  amount  due.  which  she  retained  without  objection,  except  an 
unfounded  objection  that  it  was  insufficient  in  amount,  this  constituted 
a  sufficient  tender,  and  prevented  the  recovery  of  interest. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1495,  1496;  Dec.  Dig.  §  599.) 

Error  to  District  Court,  Fayette  County;  Frank  S.  Roberts, 
Judge. 

Action  by  Mrs.  Isolde  Zapp,  executrix,  against  the  Fidelity  Mu- 
tual Life  Insurance  Company  of  Philadelphia,  Pa.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirmed  in  part,  and  re- 
versed and  rendered  in  part. 

Locke  &  Locke,  of  Dallas,  for  Plaintiff  in  Error. 
C.  D.  Krause,  of  La  Grange,  for  Defendant  in  Error. 


-♦^-•- 


PIERCE  vs,  NEW  YORK  LIFE  INS.  CO.* 
(Kansas  City  Court  of  Appeals.    Missouri.) 

I.  INSURANCE  —  CONSTRUCTION  OF  POLICY  —  COMMENCE- 
MENT OF  RISK. 

While  a  binding  contract  of  insurance  may  arise  from  the  acceptance  by 
the  company  of  an  application,  without  a  policy  being  issued  thereon, 
a  provision  that  the  contract  shall  not  become  effective  until  the  policy 
is  issued  and  delivered  is  valid. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  219-230;  Dec.  Dig.  §  136.) 

*  Decision  rendered,  Oct.  6,  1913.    Rehearing  denied,  Nov.  3,  1913.    160 
S.  W,  Rep.  40. 
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2.  INSURANCE— PROVISIONS   OF  POLICY— WAIVER  BY  COM- 

PANY. 
Such  a  provision  is  one  for  the  benefit  of  the  company  which  it  may  waive. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  75,  253-262;  Dec.  Dig.  §  141.) 

3.  INSURANCE— COMMENCEMENT    OF    RISK— DELIVERY    OF 

POLICY— UNAUTHORIZED  AGREEMENT  BY  AGENT. 

Where  an  agent  tendered  insurance  policies  to  the  applicant,  who  ob- 
jected to  them  because  of  the  beneficiary  named  therein,  but,  on  the 
advice  of  the  agent,  paid  the  premiums  to  him  under  an  agreement  that 
he  was  to  retain  the  money  until  new  policies  with  another  beneficiary 
were  issued  and  the  money  returned  to  her  if  she  did  not  accept  the 
policies,  but  insured  knew  that  such  an  agreement  was  not  binding 
on  the  company  because  of  the  restrictions  upon  the  agent's  authority, 
and  that  her  right  to  recover  the  money  would  termmate  if  it  were 
paid  to  the  company  by  the  agent,  the  agreement  was  not  one  by 
which  the  applicant  reserved  the  right  to  reject  the  policy,  but  one 
where  she  trusted  the  agent  to  retain  the  money. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  219-230;   Dec.  Dig.  §  136.) 

4.  INSURANCE— PROVISIONS    OF    POLICY— COMMENCEMENT 

OF  RISK— WAIVER. 

Where  the  company  thereafter  changed  the  plan  proposed  by  the  agent, 
and  instead  of  canceling  the  former  policies  decided  to  have  the 
beneficiary  changed  therein,  and  the  insured  signed  an  application  to 
that  effect,  the  company  elected  to  treat  the  contract  as  in  force,  and 
could  not  after  the  death  of  insured  take  the  opposite  position. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  75,  253-262;  Dec.  Dig.  § 
141.) 

5.  INSURANCE— CHANGE    OF    BENEFICIARY— INDORSEMENT 

ON  POLICY. 

The  fact  that  insured  died  before  the  change  of  the  beneficiaries  was  in- 
dorsed on  the  policy  did  not  defeat  the  right  of  the  new  beneficiary 
under  the  clause  of  the  policy  that  the  change  should  not  become 
effective  until  it  was  indorsed  on  the  policy;  since  under  the  circum- 
stances the  former  beneficiaries  had  acquired  no  vested  interest  there- 
in. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  1470;  Dec.  Dig.  §  586.) 

Appeal  from  Circuit  Court,  Atchison  County;  William  C. 
Ellison,  Judge. 

Action  by  Sallie  D.  Pierce,  by  her  guardian,  against  the  New 
York  Life  Insurance  Company.  Judgment  for  plaintiflf,  and  de- 
fendant appeals.    Affirmed. 

Culver,  Phillip  &  Spencer,  of  St.  Joseph,  for  Appellant. 
Hunt,  Bailey  &  Hunt,  of  Rock  Port,  for  Respondent. 
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ROEDEL  vs.  JOHN  HANCOCK  MUT.  LIFE  INS.  CO.* 
(St.  Lotiis  Court  of  Appeals.    Missouri.) 

1.  INSURANCE^LIFE  INSURANCE-BURDEN   OF   PROOF— EX- 

ISTING  ILLNESS. 
The  burden  was  on  a  life  insurance  company  to  show  that  insured  was 

ill  from  a  progressive  disease^  when  he  took  out  the  policy  sued  on 

and  stated  in  his  application  that  he  was  in  good  health. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec  Dig.  § 

646.) 

2.  INSURANCE— LIFE    INSURANCE— MISREPRESENTATIONS- 

EFFECT  ON  POLICY. 

Under  Rev,  St.  1909,  §  6937,  providing  that  no  misrepresentations  made  in 
obtaining  a  life  policy  shall  render  the  policy  void  unless  the  matter 
misrepresented  actually  contributed  to  the  event  on  which  the  policy 
became  payable,  a  misrepresentation  in  the  application  that  insured 
was  then  in  good  health  would  not  avoid  the  policy,  unless  he  was  then 
suffering  from  an  infirmity  which  actually  contributed  to  his  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  681-690,  694-696;  Dec.  Dig.  § 
291.) 

3.  INSURANCE  —  LIFE  INSURANCE  —  ACTIONS  —  JURY  QUES- 

TION. 

Under  Rev.  St.  1909,  §  6937,  providing  that  no  misrepresentation  in  se- 
curing a  life  policy  shall  render  the  policy  void  unless  the  matter 
misrepresented  actually  contributed  to  the  event  on  which  the  policy 
was  to  become  payable,  "and  whether  it  so  contributed  in  any  case 
shall  be  a  question  for  the  jury,"  the  question  whether  the  matter  mis- 
represented contributed  to  the  event  is  a  question  for  the  jury  in  every 
case  irrespective  of  the  condition  of  the  evidence  thereon. 

(For  other  cases,  see  Insrurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

4-  INSURANCE  —  LIFE  INSURANCE  —  ACTIONS  —  JURY  QUES- 
TION. 

Evidence  in  an  action  on  a  life  policy,  held  to  make  it  a  jury  question 
whether  insured  was  in  good  health  as  represented  in  his  application 
at  the  time  the  policy  was  issued. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

5.  APPEAL  AND  ERROR— REVIEW— CONFLICTING  EVIDENCE. 
The  appellate  court  will  not  review  a  finding  of  fact  made  on  conflicting 

evidence. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3935-3937;  Dec  Dig. 
§  1002.) 

6.  INSURANCE— LIFE    INSURANCE— INSTRUCTIONS— MISREP- 

RESENTATIONS. 
An  instruction  that,  to  avoid  a  policy  for  a  misrepresentation  in  the  ap- 
plication that  insured  was  in  good  health,  any  representation  in  pro- 
curing the  insurance  must  not  only  have  been  w^ith  respect  to  a  matter 
which  contributed  to  the  event  on  which  the  policy  was  to  become 

♦  Decision  rendered,  July  16,  1913.  Rehearing  denied,  Nov.  4  I9I3-  160 
S.  W.  Rep.  44. 
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payable,  but  must  have  been  made  with  knowledge  of  its  falsity,  was 
not  erroneous  to  defendant's  prejudice. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1556,  1771-1784;  Dec.  Dig. 
§669.) 

7.  INSURANCE— LIFE  INSURANCE— WARRANTIES. 

Answers  by  insured,  in  his  application  for  a  life  policy,  that  he  was 
then  in  good  health,  etc.,  were  not  warranties,  but  were  representa- 
tions. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  560;  Dec.  Dig.  §  265.) 

&  APPEAL  AND  ERROR  —  REVIEW  —  REFUSAL  OF  INSTRUC- 

TIONS. 
Alleged  error  in   refusing  instructions  cannot  be  .  reviewed,   where  the 

question  was  not  raised  in  appellant's  motion  for  new  trial. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1744-1752;  Dec.  Dig. 

§  302.) 

Appeal  from  St.  Louis  Circuit  Court;  (ieorge  H.  Shields, 
Judge. 

Action  by  Catherine  Roedel  against  the  John  Hancock  Mutual 
Life  Insurance  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Leahy,  Saunders  &  Barth  and  Block  &  Sullivan,  all  of  St. 
Louis,  for  Appellant. 

H.  A.  Loevy  and  Bland  &  Cave,  all  of  St.  Louis,  for  Re- 
spondent. 


♦»♦ 


GAGE  vs.  DETTLING.* 
(Supreme  Court  of  New  York,  Special  Term,  Erie  County.) 

INSURANCE— MUTUAL  BENEFIT  INSURANCE— FORFEITURE 
FOR  NONPAYMENT— REINSTATEMENT. 

The  by-laws  of  a  lodge  provided  that  no  member  who  was  in  debt  for 
more  than  13  weeks'  dues  when  taken  sick  should  be  entitled  to  sick 
benefits  nor  his  family  death  benefits,  and  that  a  member  who  was 
three  months  in  arrears  for  dues  should  not  become  a  beneficiary 
until  six  weeks  after  such  arrearages  have  been  paid  in  full,  and 
then  only  on  furnishing  satisfactory  proof  to  the  lodge  that  he  was 
in  good  health  at  the  time  the  payments  were  made.  The  dues  were 
payable  quarterly,  and  plaintiff's  husband  did  not  make  the  payment 
due  September  30th  until  November  25th,  on  which  date  it  was  received 
by  the  lodge.  The  member's  last  sickness  began  on  November  28th, 
and  he  died  on  January  4th  following.  Held,  that  under  the  by-laws 
the  widow  was  entitled  to  death  benefits;  since  a  delay  in  paying  the 
dues  of  less  than  three  months  did  not  forfeit  the  rights  of  the  mem- 
ber to  continue  the  insurance,  but  only  required  him  to  carry  his  own 

*  Decision  rendered,  October  31,  1913.    I43  N.  Y.  Supp.  767. 
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insurance  for  the  time  he  was  delinquent  and  for  any  sickness  con- 
tracted during  that  time. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§   1895,   1896,   1903;   Dec 
Dig.  §  750.) 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Helen  B.  Gage  against  Paul  Dettling.  From  a 
judgment  of  the  City  Court  of  Buffalo  in  favor  of  the  plaintiff, 
the  defendant  appeals.    Affirmed. 

Calvin  S.  Grosser,  of  Buffalo,  for  Appellant. 
James  A.  Magoffin,  of  Buffalo,  for  Respondent. 


-♦♦♦- 


ROANE  vs.  UNION  PAG.  LIFE  INS.  GO.* 
(Supreme  Court  of  Oregon.) 

1.  COMPROMISE  AND  SETTLEMENT— VALIDITY. 

A  compromise  and  settlement  of  a  claim  asserted  on  reasonable  grounds 
and  in  good  faith,  which  the  parties,  having  equal  knowledge  of  the 
facts,  consider  doubtful,  constitutes  a  new  and  valid  agreement,  which 
is  enforceable,  though  the  matter  compromised  be  not  in  fact  doubt- 
ful in  legal  contemplation,  and  the  settlement  be  not  what  a  court 
would  have  adjudged  on  the  facts  involved. 

(For  other  cases,  see  Compromise  and  Settlement,  Cent.  Dig.  §§  17-31,  331 
Dec.  Dig.  §  8.) 

2.  INSURANCE— CLAIM— COMPROMISE    AND    SETTLEMENT- 

VALIDITY. 

Plaintiff's  husband,  since  deceased,  held  a  policy  for  $5,000  in  a  New  York 
insurance  company,  on  which  he  had  paid  the  first  premium  when  the 
company  failed.  The  A.  company  was  incorporated  to  take  over  the 
risks,  and  solicited  plaintiff's  husband  to  apply  for  a  policy  for  the 
same  amount  in  it.  This  he  did.  His  application  was  accepted,  and  he 
gave  his  note  to  the  company  for  the  first  annual  premium.  There- 
after defendant  was  organized,  and  took  over  all  the  assets  and  busi- 
ness of  the  A.  company  and  asstimed  its  liabilities.  The  premium  note 
was  turned  over  to  defendant  and  by  it  collected  before  decedent^s 
death.  He  died  before  receiving  the  policy  from  defendant,  and, 
plaintiff  having  made  a  claim  which  was  disputed,  an  agreement  was 
entered  into  that  she  should  receive  $2,750,  for  which  defendant's  agent 
executed  defendant's  demand  note.  Held,  tKat  such  agreement  was  a 
valid  compromise  and  settlement,  so  as  to  form  a  sufficient  considera- 
tion for  the  note. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1417,  1419;  Dec.  Dig.  §  579.) 

3.  INSURANCE— AUTHORITY  OF  AGENT--QUESTION  FOR 
JURY. 

In  an  action  on  a  note  executed  by  the  agent  of  an  insurance  company  in 
compromise  of  a  claim,  he  having  authority  to  effect  a  settlement,  and 

♦  Decision  rendered,  Oct.  21,  1913.    135  Pac.  Rep.  892. 
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having  informed  plaintiff  that  he  was  authorized  to  execute  the  note, 
and  having  done  so  and  received  a  release  which  defendant,  on  re- 
pudiating the  agent's  authority,  did  not  offer  to  return,  whether  the 
agent  had  such  authority  was  for  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1417,  1419;  Dec  Dig.  §  579.) 

4.  INSURANCE— AUTHORITY  OF  AGENT— RATIFICATION. 
Where  an  agent  of  an  insurance  company  authorized  to  effect  a  settlement 

of  a  claim,  executed  a  note  on  defendant's  behalf  for  the  amount  of 
the  settlement  and  received  from  plaintiff  a  release  of  such  claim, 
which  defendant,  though  repudiating  the  settlement,  refused  to  re- 
turn until  five  or  six  months  after  knowledge  of  the  compromise,  it 
thereby  ratified  the  compromise. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1412;  Dec.  Dig.  §  565.) 

5.  INSURANCE— OPERATION  OF  COMPANY— STATE  LICENSE— 

STATUTES— APPLICATION— CONTRACTS. 

L.  O.  L.  §  4609,  providing  that  no  insurance  company  shall  transact  a  life 
insurance  business  in  Oregon  without  a  certificate  from  the  State  In- 
surance Commissioner  authorizing  the  same,  had  no  application  to  th« 
note  of  a  domestic  insurance  company  executed  in  Washington  in 
settlement  of  a  claim.    ) 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  5;  Dec.  Dig.  §  5.) 

6.  INSURANCE— COMPANIES    DOING    BUSINESS    IN    STATE— 

LICENSE— FAILURE  TO  OBTAIN— CONTRACTS. 

L.  O.  L  §  460Q,  prohibits  insurance  companies  from  doing  business  in 
Oregon  without  a  license,  and  section  4646  provides  a  fine  of  from 
$100  to  $500  for  a  violation  of  the  insurance  law  by  an  officer,  agent, 
or  employee  of  any  insurance  company.  Held,  that  such  provisions 
applied  only  to  officers,  agents,  and  employees  of  insurance  companies, 
and  did  not  invalidate  policies  issued  or  contracts  made  by  insurance 
companies  within  the  state  before  receiving  a  license. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  5;  Dec.  Dig.  §  5.) 

7.  CORPORATIONS— CONTRACTS— POWER— ESTOPPEL. 
Where  a  corporation  has  executed  a  contract  in  excess  of  its  granted 

powers,  and  has  received  the  benefits  thereof,  it  is  estopped  to  deny 
its  power  to  make  it  in  an  action  brought  to  enforce  the  same. 
(For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1556-1567;  Dec.  Dig.  § 
388.) 


Department  1.  Appeal  from  Circuit  Court,  Multnomah 
County;    Geo.  N.  Davis,  Judge. 

Action  by  Eva  L.  Roane  against  the  Union  Pacifiic  Life  Insur- 
ance Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed  and  new  trial  ordered. 

This  is  an  action  upon  a  promissory  note,  which  the  plaintiff 
alleges  was  executed  by  the  defendant  for  $2,750.  A  judgment 
of  nonsuit  was  entered  against  the  plaintiff  in  the  court  below. 
The  plaintiff  appeals.  The  facts  appear  in  the  opinion  of  the 
court. 
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Thos.  G.  Greene,  of  Portland  (Bauer  &  Greene  and  A.  H.  Mc- 
Curtain,  all  of  Portland,  on  the  brief),  for  Appellant. 

Guy  C.  H.  Corliss,  of  Portland  (Corliss  &  Skulason,  of  Port- 
land, on  the  brief),  for  Respondent. 


HARPER  ET  AL.  vs.  FLATT.* 
(Court  of  Appeals  of  Kentucky.) 

TRUSTS— EXISTENCE— MUTUAL  BENEFIT  INSURANCE-EVI- 
DENCE. 

In  an  action  by  creditors  of  a  policyholder  to  have  it  adjudged  that  the 
beneficiary  held  the  proceeds  of  th€  policy  as  trustee  for  the 
creditors,  evidence  held  to  show  that  insured  took  out  the  policy  for 
the  benefit  of  the  beneficiary  and  not  for  the  benefit  of  the  creditors. 

(For  other  cases,  see  Trusts,  Cent.  Dig.  §§  66-68;  Dec.  Dig.  §  44.) 

Appeal  from  Circuit  Court,  Hickman  County. 

Action  by  J.  L.  Harper  and  others  against  Frank  P.  Flatt. 
From  a  judgment  dismissing  the  petition,  plaintiffs  appeal.  Af- 
firmed. 

Bennett,  Robbins  &  Thomas,  of  Clinton,  for  Appellants. 
R.  B.  Flatt  and  R.  L.  Smith,  both  of  Clinton,  for  Appellee. 

*  Decision  rendered,  Nov.  I2,  191 3-    160  S.  W.  Rep.  241. 


-♦♦^ 


GRAND  CAMP  OF  COLORED  WOODMEN  of  Arkansas 

ET  AL.  vs.  JOHNSON.* 

(Supreme  Court  of  Arkansas.) 

I.  INSURANCE— MUTUAL  BENEFIT  INSURANCE^ACTIONS— 
COMPLAINT. 

Under  Kirb/s  Dig.  §  4354,  requiring  fraternal  insurance  orders  to  give  a 
bond  conditioned  for  the  prompt  payment  of  all  moneys  coming  into 
the  hands  of  its  officers  to  which  beneficiaries  are  entitled,  in  an  ac- 
tion on  a  bond  conditioned  in  the  language  of  the  statute,  a  complaint 
alleging  that  the  company  had  failed  and  refused  to  pay  a  benefi- 
ciary's claim  except  a  partial  payment,  and  that  there  was  due  and 
unpaid  a  specified  sum,  failed  to  show  any  breach  of  the  bond,  and  was 

♦  Decision  rendered,  Oct.  20,  1913-    160  S.  W.  Rep.  400. 
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insufficient  as  against  the  sureties,  since  their  liability  was  fixed  by  the 
terms  of  the  bond,  and  depended  upon  a  breach  of  the  condition. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec  Dig.  §  815.) 

2.    PLEADING-DEMURRER— SCOPE. 

Where  a  complaint  is  assailed  by  general  demurrer,  the  question  is  whether 

it  entitles  plaintiff  to  any  relief. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  409,  412,  416-418;  Dec.  Dig. 

§  216.) 

Appeal  from  Circuit  Court,  Woodruff  County;  J.  S.  Thomas, 
Special  Judge. 

Action  by  Fed  Johnson  against  the  Grand  Camp  of  Colored 
Woodmen  of  Arkansas  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Reversed  and  remanded. 

Carmichael,  Brooks,  Powers  &  Rector,  and  Scipio  A.  Jones, 
all  of  Little  Rock,  for  Appellants. 

Harry  M.  Woods,  of  Augusta,  for  Appellee. 


♦^^ 

MARCUS  vs.  HERALDS  OF  LIBERTY.* 
(Supreme  Court  of  Pennsylvania.) 

1.  INSURANCE— CERTIFICATE  OF  MEMBERSHIP— "INSURANCE 

POLICY"— EVIDENCE. 
A  certificate  of  membership  in  a  beneficial  association  is  not  an  "insurable 

policy"  v^ithin  Act  of  May  11,  1881  (P.  L.  20),  making  by-laws,  which 

are  referred  to  in  an  insurance  policy  as  a  part  thereof  inadmissible  in 

evidence  unless  attached  to  the  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1854;  Dec.  Dig.  §  718.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5440-5442.) 

2.  INSURANCE^ACTLON  ON  POLICY— DEFENSES— SUICIDE. 
An  insurance  policy  which  contains  no  stipulation  as  to  suicide  is  not 

avoided  as  to  the  beneficiary,  the  insured's  wife,  where  the  insured 
commits  suicide. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §  1956;  Dec.  Dig.  §  788.) 

3.  INSURANCE— MUTUAL  ASSOCIATIONS— CHARACTER  OF 
BUSINESS— DETERMINATION— WHAT  LAW  GOVERNS. 

Whether  the  character  of  the  business  transacted  in  Pennsylvania  by  an 
Alabama  beneficial  association  is  an  insurance  business  will  be  deter- 
mined by  the  law  of  Pennsylvania  when  the  subject  of  judicial  inquiry 
therein. 

(For  other  cases,,  see  Insurance,  Cent.  Dig.  §  1824;  Dec.  Dig.  §  687.) 

*  Decision  rendered,  June  27,  1913.    88  Atl.  Rep.  678. 
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4.  INSURANCE— MUTUAL  ASSOCIATIONS— PRESUMPTION  OF 

NATURE  OF  BUSINESS— EVIDENCE. 

The  presumption  that  the  business  transacted  in  Pennsylvania  by  an  Ala- 
bama beneficial  association  is  what  the  association  declares'  it  to  be  and 
not  an  insurance  business  may  be  overcome  by  the  evidence. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002;  Dec.  Dig.  §  817.) 

5.  INSURANCE^NATURE     OF     BUSINESS— SUFFICIENCY     OF 

EVIDENCE. 

Evidence,  in  a  beneficiary's  action  for  insurance,  held  to  show  that  the 
business  transacted  by  the  defendant  order,  an  Alabama  corporation, 
in  Pennsylvania  was  that  of  life  insurance;  and  hence,  under  the 
express  provisions  of  Act  May  11,  1881  (  P.  L.  20),  failure  to  attach  its 
by-laws  to  the  certificate  sued  on  defeated  its  right  to  set  up  the 
defense  of  suicide,  which  was  not  provided  for  in  the  certificate  ex- 
cept by  reference  to  the  by-laws. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec  Dig.  §  819.) 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Yetta  Marcus  against  the  Heralds  of  Liberty,  a  cor- 
poration, etc.  From  judgment  for  defendant  n.  o.  v.,  plaintiff 
appeals.    Reversed. 

From  the  record  it  appeared  that  Herman  D.  Marcus  held 
five  membership  certificates  in  the  Heralds  of  Liberty,  an  Ala- 
bama corporation,  under  each  of  which  there  was  payable  $500  at 
his  death  to  his  wife,  Yetta  Marcus,  the  plaintiff.  Each  certifi- 
cate contained  this  printed  clause:  "This  certificate  is  issued  to 
and  accepted  by  the  holder  hereof,  subject  to  the  laws,  rules  and 
regulations  of  this  society,  which  are  hereby  referred  to  and  made 
a  part  of  this  contract."  The  laws,  rules,  and  regulations  of  the 
society  provided :  "Section  88.  No  benefits  shall  be  paid  on  ac- 
count of  death  *  *  *  from  suicide  whether  sane,  or  insane. 
*    *    *»'    This  clause  was  not  printed  on  the  certificates. 

On  June  16,  1910,  Herman  D.  Marcus  committed  suicide  by 
taking  poison.  Other  facts  appear  by  the  opinion  of  the  Supreme 
Court.  Verdict  for  plaintiff  for  $2,750.  The  court  subsequently 
entered  judgment  for  defendant  n.  o.  v. 

Argued  before  Fell,  C.  J.,  and  Potter,  Elkin,  Stewart,  and 
Moschzisker,  JJ. 

Paxson  Deeter,  Samuel  W.  Salus,  and  John  C.  Bell,  all  of 
Philadelphia,  for  Appellant. 
George  J.  Edwards,  Jr.,  of  Philadelphia,  for  Appellee. 
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BASS  vs.  OCCIDENTAL  LIFE  INS.  CO.* 
(Supreme  Court  of  New  Mexico.) 

I.  APPEAL  AND  ERROR— WHO  MAY  APPEAI^P ARTIES  AG- 
GRIEVED. 

Section  i,  c.  57,  S.  L.  1907,  gives  to  "any  person  aggrieved  by  any  final 
judgment,"  etc.,  the  right  of  appeal.  Under  this  statute,  the  right  of 
appeal  is  not  confined  to  a  party  to  the  suit;  but  any  person  directly 
interested  and  injuriously  affected  by  the  judgment  may  appeal. 

(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  934-946;  Dec.  Dig. 
0 


2.  APPEAL    AND    ERROR— APPLICATION     BY     ONE    NOT    A 

PARTY— SUFFICIENCY. 
All  the  facts  entitling  the  person,  not  a  party  to  the  record,  to  appeal, 

should  be  stated  in  the  application  for  appeal. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1941-1959;  Dec.  Dig. 

§  361.) 

Appeal  from  District  Court,  McKinley  County,  Raynolds, 
Judge. 

Action  by  Edward  Bass,  administrator  of  C.  Gordon  Bass, 
against  the  Occidental  Life  Insurance  Company.  Judgment  for 
defendant,  and  Susie  Bass,  administratrix  de  bonis  non,  appeals. 
Dismissed. 

A.  T.  Hannett,  of  Gallup,  and  Vigil  &  Jamison,  of  Albu- 
querque, for  Appellant. 

A.  B.  McMillen,  of  Albuquerque,  for  Appellee. 

*  Decision  rendered,  Oct.  21,  1913.  135  Pac.  Rep.  1175.  Syllabus  by  the 
Court. 


BOECK  ET  AL.  z's.  MODERN  WOODMEN  OF  AMERICA.* 
(Supreme  Court  of  Iowa.) 

1.  APPEAL  AND  ERROR— ASSIGNMENTS  OF  ERROR— FORM. 
Assignments  of  error  that  are  so  general  in  their  terms  as  not  to  direct 

the  Supreme  Court  to  the  particular  errors  relied  on  will  not  be  re- 
viewed. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2997-3001,  3022; 
Dec.  Dig.  §  724.)  • 

2.  INSURANCE— MUTUAL  BENEFIT  SOCIETIES— BY-LAWS. 
Insured  by  his  application  and  acceptance  of  his  certificate  of  insurance 

in  a  mutual  benefit  association  became  a  member  and  was  bound  by 
its  by-laws,  including  one  that  if  he  should  become  intemperate  in 

*  Decision  rendered,  Nov.  17,  1913-    i43  N.  W.  Rep.  999- 
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the  use  of  intoxicatinjB^  liquors,  drugs,  or  narcotics,  or  if  his  death 
should  result  directly  or  indirectly  from  such  use,  the  certificate  should 
be  void. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1854;  Dec.  Dig.  §  718.) 

3.  INSURANCE  —  MUTUAL    BENEFIT    SOCIETIES  —  CERTIFI- 

CATE—ACTION—DEFENSES—CAUSE OF  DEATH— USE  OF 
INTOXICANTS. 

In  an  action  on  a  mutual  benefit  certificate,  evidence  held  to  establish  as  a 
matter  of  law  that  decedent's  death  resulted  from  the  intemperate  use 
of  intoxicating  liquors,  within  a  provilsion  of  the  society's  b;jr-laws 
that  if  death  resulted  from  such  cause  the  certificate  should  be  void  and 
all  payments  made  thereon  forfeited  to  the  society. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig.  §  819.) 

4.  INSURANCE— BENEFIT  CERTIFICATES— ACTION— CAUSE  OF 

DEATH— EVIDENCE— CORONER'S  VERDICT. 
In  an  action  on  a  benefit  certificate,  the  result  of  a  coroner's  inquest  was 

admissible  as  prima  facie  evidence  of  the  fact  that  death  resulted  from 

the  cause  found  by  the  coroner's  jury. 
(For   other   cases,    see    Insurance,    Cent.    Dig.   §§   2003-2005;    Dec.    Dig. 

§  818.) 

Appeal  from  District  Court,  Floyd  County;  C.  H.  Kelley, 
Judge. 

Action  at  law  on  an  insurance  benefit  certificate.  From  a 
verdict  and  judgment  for  plaintiflPs,  this  appeal  is  taken.  Re- 
versed. 

Truman  Plantz  and  Geo.  G.  Perrin,  both  of  Rock  Island,  111., 
and  J.  C.  Campbell,  of  Charles  City,  for  Appellant. 
Ellis  &  Ellis,  of  Charles  City,  for  Appellees. 


-♦^^^ 


BUCHHOLZ  vs,  METROPOLITAN  LIFE  INS.  CO.* 
(St.  Louis  Court  of  Appeals.    Missouri.) 

1.  INSURANCE— LIFE     INSURANCE— ACTIONS— JURY     QUES- 

TION. 
In  an  action  on  a  life  policy,  where  the  statements  of  the  medical  examiner 

were  in  conflict  with  those  of  the  physician  who  furnished  the  proofs 

of  death,  the  question  is  for  the  jury. 
(For  other  cases  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  { 

668.) 

2.  TRIAI^JURY  QUESTION. 

Even  though  th€  evidence  in  an  action  is  uncontradicted,  the  question  of  its 

credibility  is  for  the  jury. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  334,  335 ;  Dec.  Dig.  §  140.) 

*  Decision  rendered,  Nov.  4.  1913.    160  S.  W.  Rep.  573. 
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3.  APPEAL    AND    ERROR— PERSONS    ENTITLED    TO    ALLEGE 

ERROR. 

In  an  action  on  a  life  policy,  where  the  instructions  directed  a  verdict  for 
the  insurer  in  case  the  insured  in  his  application  falsely  represented 
that  he  was  not  subject  to  disease  of  the  heart  or  kidneys,  it  is  im- 
material to  the  insurer  whether  insured's  statements  were  warranties 
or  representations. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4219,  4221-4224 
Dec.  Dig.  §  1064.) 

4.  APPEAL  AND  ERROR— REVIEW— HARMLESS  ERROR. 

In  an  action  on  a  life  policy,  where  the  beneficiary  sought  under  Rev.  St. 

IQOQ,  §  7068,  damages  for  the  insurer's  vexatious  delay  in  payment,  the 

failure  of  the  jury  to  separate  the  various  items  of  the  verdict  is  not 

reversible  error. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4231-4233;  Dec.  Dig. 

§  1070.) 

5.  APPEAL  AND  ERROR— REVIEW— VERDICTS. 

A  verdict  which  is  the  result  of  passion  or  prejudice  will  not  be  sustained 

on  appeal. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3912-3921,  3923,  3924; 

Dec.  Dig.  §  999.) 

6.  INSURANCE— LIFE  POLICIES— ACTION. 

In  an  action  on  a  life  policy,  where  insurer  vexatiously  refused  to  satisfy 
the  policy,  an  award  of  $100  attorney's  fees  does  not  show  passion  or 
prejudice  on  the  part  of  the  jury,  where  there  was  testimony  author- 
izing such  an  award,  even  though  the  amount  of  the  policy  was  less 
than  $100. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;  Dec.  Dig.  §  602.) 

7.  INSURANCE— LIFE  POLICIES— REFUSAL  TO  PAY. 

Where  an  insurer  vexatiously  refuses  to  satisfy  a  life  policy,  an  award  of 
10  per  cent  damages  in  favor  of  the  beneficiary  is  authorized  by  Rev. 
St.  igo9,  §  7068,  as  amended  by  Acts  191 1,  p.  282. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;  Dec.  Dig.  §  602.) 

Appeal  from  St.  Louis  Circuit  Court;   W.  E-  Homer,  Judge. 

Action  by  Louise  Buchholz  against  the  Metropolitan  Life 
Insurance  Company.  From  a  judgment  for  plaintiff  in  the 
justice  court,  defendant  appealed  to  the  circuit  court,  from 
whence  it  again  appeals  from  an  adverse  judgment.    Affirmed. 

Nathan  Frank  and  M.  W.  Oliver,  both  of  St.  Louis,  for  Ap- 
pellant. 

James  J.  O'Donohoe,  of  St.  Louis,  for  Respondent. 
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FIRE,  TORNADO,  ETC. 

SUPREME  COURT  OF  MISSISSIPPI. 


PENIX 

vs, 

AMERICAN  CENT.  INS.  CO.  (No.  16,068.)* 

1.  INSURANCE— FIRE  INSURANCE— "INVENTORY." 

A  list  of  the  goods,  showing  their  values,  which  were  first  placed  in  in- 
sured's store,  which  was  made  by  assured  and  treated  as  an  inventory, 
was  an  "inventory"  within  the  meaning  of  a  fire  insurance  policy  re- 
quiring insured  to  take  a  complete  itemized  inventory  of  the  stock  on 
hand. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  852,  853;  Dec.  Dig.  §  335.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  4.  PP-  3754»  3755-) 

2.  INSURANCE  —  FIRE  INSURANCE  —  IRON-SAFE  CLAUSE  — 

"KEEP  A  SET  OF  BOOKS." 

An  iron-safe  clause  in  a  fire  policy,  which  required  assured  to  keep  a  set 
of  books  which  shall  clearly  present  a  complete  record  of  business 
transacted,  including  purchases,  sales,  and  shipments,  was  sufficiently 
complied  with  by  keeping  a  set  of  books  which  would  enable  an  ac- 
countant to  ascertain  from  them  and  the  inventory  kept,  the  value  of 
the  goods  on  hand  at  the  time  of  the  fire;  and,  while  the  provision 
"keep  a  set  of  books"  implied  that  the  entries  should  be  made  near  the 
time  the  transactions  occurred,  it  was  not  necessary  for  assured  to  post 
his  ledger  each  day  if  he  posted  the  gross  amount  of  cash  sales  for 
the  periods  between  the  dates  of  posting  the  ledger,  though,  if  he 
did  so,  the  books  containing  the  items  posted  to  the  ledger  in  gross, 
should  have  been  preserved. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  852,  853;  Dec.  Dig.  §  335.) 

3.  INSURANCE— FIRE  INSURANCE— IRON-SAFE  CLAUSE— TIME 

OF  FIRE— "ACTUALLY  OPEN  FOR  BUSINESS." 
A  retail  store  was  not  "actually  open  for  business"  within  the  meaning  of 
an  iron-safe  clause  requiring  the  books  to  be  kept  in  an  iron  safe  at  all 
times  when  the  building  was  not  actually  open  for  business,  during 
the  time  the  store  was  closed  and  the   doors   locked  and  the  pro- 
prietor was  in  another  part  of  the  city,  so  that  business  could  not  be 
done  while  he  was  away. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  852,  853;  Dec.  Dig.  §  335.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  1,  p.  173.) 

4.  INSURANCE  —  FIRE  INSURANCE  —  IRON-SAFE  CLAUSE  — 

COMPLIANCE. 
There  was  no  compliance  with  an  iron-safe  clause  in  a  fire  policy  requiring 

the  books  to  be  kept  in  a  place  not  exposed  to  a  fire,  which  would 

destroy  the  building,  where  the  books  were  kept  under  the  proprietor's 

pillow  at  night. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  852,  853;  Dec.  Dig.  §  335.) 

*  Decision  rendered,  Nov.  24,  1913.    63  South.  Rep.  346. 
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Appeal  from  Circuit  Court,  Hinds  County;  W.  A.  Henry, 
Judge. 

Action  by  J.  H.  Penix,  trustee,  against  the  American  Central 
Insurance  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

Appellant  was  plaintiff  in  the  court  below,  and  appellee  was 
defendant.  Suit  was  brought  to  recover  on  an  insurance  policy 
covering  a  stock  of  goods  destroyed  by  fire.  The  defense  of  the 
insurance  company  was  that  the  insured  had  failed  to  comply 
with  the  iron-safe  clause  of  the  policy,  which  is  as  follows : — 

"Iron-Safe  Clause. 

"1st.  The  assured  will  take  a  complete  itemized  inventory  of 
stock  on  hand  at  least  once  in  each  calendar  year,  and  unless 
such  inventory  has  been  taken  within  twelve  calendar  months 
prior  to  the  date  of  this  policy,  one  shall  be  taken  in  detail 
within  thirty  days  of  the  issuance  of  this  policy,  or  this  policy 
shall  be  null  and  void  from  such  date,  and  upon  demand  of  the 
assured  the  unearned  premium  from  such  date  shall  be  returned. 

"2d.  The  assured  will  keep  a  set  of  books,  which  shall  clearly 
and  plainly  present  a  complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments,  both  for  cash  and 
credit,  from  date  of  inventory  as  provided  for  in  first  section  of 
this  clause,  and  during  the  continuance  of  this  policy. 

"3d.  The  assured  will  keep  such  books  and  inventories — and 
also  the  last  preceding  inventory,  if  such  has  been  taken — se- 
curely locked  in  a  fireproof  safe  at  night,  and  at  all  times  when 
the  building  mentioned  in  this  policy  is  not  actually  open  for 
business;  or,  failing  in  this,  the  assured  will  keep  such  books 
and  inventories  in  some  place  not  exposed  to  a  fire  which  would 
destroy  the  aforesaid  building. 

"In  the  event  of  failure  to  produce  such  set  of  books  and 
inventories  for  the  inspection  of  this  company,  this  policy  shall 
become  null  and  void,  and  such  failure  shall  constitute  a  per- 
petual bar  to  any  recovery  thereon." 

Watkins  &  Watkins,  of  Jackson,  for  Appellant. 

McLaurin,  Armistead  &  Brien,  of  Vicksburg,  for  Appellee. 

Smith,  C.  J. 
Appellant  is  the  trustee  in  bankruptcy  for  the  estate  of  A.  H. 
Borah,  a  bankrupt.  Among  the  assets  of  this  estate  was  the 
insurance  policy  sued  on,  covering  a  stock  of  goods  formerly 
owned  by  the  bankrupt,  and  which  had  been  destroyed  by  fire 
during  the  life  of  the  policy.  The  insurance  company  having 
declined  to  pay  for  the  loss  of  the  goods,  this  suit  was  instituted. 
At  the  close  of  the  evidence  a  peremptory  instruction  was  given 
for  the  defendant,  and  there  was  a  verdict  and  judgment  ac- 


Digitized  by 


Google 


54  Insurance  Law  Journal.  [Jan,,  1914. 

cordingly.  The  ground  of  this  peremptory  instruction  was  the 
failure  of  the  assured  to  comply  with  the  iron-safe  clause  con- 
tained in  the  policy,  which  clause  the  reporter  will  set  out  in 
full. 

Prior  to  the  month  of  June,  1911,  Borah  was  conducting  a 
general  merchandise  business  at  Silver  City,  Miss.  About  this 
time  he  decided  to  open  a  similar  business  in  the  city  of  Green- 
wood, and  thereupon  shipped  to  Greenwood  from  his  Silver 
City  store,  certain  goods,  wares,  and  merchandise,  with  which, 
together  with  some  other  goods  purchased  from  various  whole- 
sale merchants,  he  commenced  business  on  the  26th  of  June, 
191 1.  The  policy  sued  on  was  executed  on  August  8th,  and  the 
fire  which  destroyed  the  stock  of  goods  occurred  on  August 
15th.  When  the  goods  shipped  from  Silver  City  were  packed 
preparatory  to  shipment  a  complete  inventory  thereof  was  made 
by  Borah,  and  when  they  were  received  at  Greenwood  they 
were  checked  into  the  store  from  this  inventory;  they  being  at 
that  time  the  only  goods  in  the  house.  Afterwards,  and  before 
the  store  opened  for  business,  other  goods  were  purchased  from 
various  wholesale  merchants ;  invoices  thereof  being  by  these  mer- 
chants delivered  to  Borah  and  the  goods  checked  into  the  house 
from  these  invoices.  This  inventory  and  these  invoices  were  kept 
by  Borah  in  an  iron  safe  at  a  place  other  than  the  store,  and  were 
produced  at  the  trial.  His  set  of  books  consisted  of  a  small 
ledger  containing  several  accounts ;  the  only  one  having  any  real 
tendency  to  show  the  amount  and  value  of  the  goods  that  went 
into  and  out  of  the  store  being  his  merchandise  account.  This 
account  contains,  on  the  debit  side  thereof,  footings  of  the  in- 
ventory and  invoices  of  the  goods  received,  together  with  the 
names  of  the  parties  from  whom  purchased,  and  on  the  credit 
side  the  following  items : — 

1911.  Cr. 

June  26,  by  cash  ace.  C.  S $  3  00 

"  "  S.  C.  goods  to  S.  C 12991 

27,  "  cash  C.  S 4  00 

30,  "  "     C.  S.  from  28—30 5  00 

July    3,  "  C.  S.  from  1—3   4  50 

8,  "  "    "        "     4—8    13  00 

30,  "  "    "        " 105  00 

Aug.   9,  "  "    to  Aug.  9   76  00 

18,  "  Carruthers  Jones   Shoe  Co 81  70 

Borah  did  not  stay  in  this  store  himself,  but  it  was  managed 
and  the  business  conducted  by  a  clerk  by  the  name  of  Lyell, 
who  made  all  of  the  sales  and  sold  only  for  cash.  Lyell  kept  a 
memorandum  book  on  which  he  entered  each  day  the  gross 
amount  of  cash  sales  for  the  day  and  whatever  goods  he  took 
out  for  his  own  use.  He  kept  no  memorandum  of  the  items  com- 
posing these  cash  sales.     Borah,  at  intervals,  as  shown  by  the 
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credit  side  of  the  merchandise  account,  would  post  these  cash 
sales  in  his  ledger,  transierring  thereto,  not  each  item,  or 
rather,  the  amount  of  each  day's  sales  separately,  but  the  ag- 
gregate amount  thereof,  in  one  item,  for  the  time  elapsing  since 
he  last  posted  the  account.  This  book  was  last  posted  on  Au- 
gust 9th.  Lyell  slept  and  cooked  his  meal  in  the  rear  of  the  store, 
and  this  memorandum  book  in  which  he  entered  the  amount 
of  the  daily  cash  sales  was  not  kept  at  night  in  a  fireproof  safe, 
or  in  a  "place  not  exposed  to  a  fire  which  would  destroy  the 
a.foresaid  building,"  but  was  kept  by  Lyell  under  his  pillow 
when  he  retired  to  sleep.  The  fire  occurred  just  after  6  o'clock 
in  the  evening.  A  short  time  prior  thereto,  Lyell  lighted  an  oil 
stove  on  which  he  cooked  his  meals  and  placed  on  it  some  food 
which  he  desired  to  cook  for  his  supper.  He  then  closed,  locked, 
and  left  the  store,  went  to  a  barber  shop  about  four  blocks  away, 
and  was  there  shaved.  He  then  went  to  a  nearby  baker  shop, 
purchased  a  loaf  of  bread,  and  returned  to  the  store,  being  ab- 
sent altogether,  according  to  his  testimony,  "forty  or  fifty  min- 
utes; maybe  longer."  Just  before  he  arrived  at  the  store  on  his 
return  his  attention  was  called  to  the  fact  that  it  was  on  fire; 
and  when  he  arrived  he  says  that  the  fire  was  under  such  head- 
way that  he  could  do  nothing  to  stop  it.  He  had  left  this 
memorandum  book,  in  which  the  daily  record  of  the  business 
was  kept,  in  the  store,  and  it  was  burned.  There  was  testimony 
showing  that  the  store  was  open  and  sales  made  after  the  9th 
day  of  August,  the  last  day  on  which  the  merchandise  account 
was  posted,  up  to  and  including  the  day  of  the  fire.  Lyell  stated 
that  when  he  closed  the  store  he  had  not  closed  it  for  the  night, 
but  intended  to  reopen  it  on  his  return,  and,  as  his  custom  was, 
to  keep  it  open  for  business  until  10  or  11  o'clock. 

Appellant's  contentions  are:  (1)  That  under  the  terms  of 
the  policy  Borah  was  not  required  to  keep  a  set  of  books  until 
he  had  made  an  inventory  of  the  goods  in  the  store ;  that  he  had 
made  no  such  inventory,  and  under  the  policy  had  thirty  days 
in  which  to  do  so,  which  thirty  days  had  not  elapsed  at  the  time 
of  the  fire;  (2)  if  mistaken  in  this,  that  Borah  substantially  com- 
plied with  that  requirement  of  the  policy  by  keeping  the  book 
containing  his  merchandise  account,  which  account  contains  a  com- 
plete record  of  the  goods  bought  and  sold  except  for  the  last 
several  days  before  the  fire,  which  was  too  short  a  time,  in  pro- 
portion to  the  full  time  Borah  had  been  in  business,  to  be  ma- 
terial; (3)  if  mistaken  in  this,  that  the  book  just  referred  to,  to- 
gether with  the  memorandum  book  kept  by  Lyell,  did  constitute 
a  substantial  compliance  with  this  requirement,  and  that  the 
policy  was  not  violated  by  the  last-named  book  being  in  the  store 
and  not  in  a  fireproof  safe,  or  some  place  not  exposed  to  a  fire 
which  would  destroy  the  building  at  the  time  of  the  fire,  for  the 
reason  that  when  the  fire  occurred  the  store  was  actually  open 
for  business  within  the  meaning  of  the  policy. 
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In  support  of  his  first  proposition  appellant's  counsel  say  that 
the  inventory  made  by  Borah  of  the  goods  shipped  from  Silver 
City  to  Greenwood  was  simply  an  invoice,  and  not  an  inventory 
within  the  meaning  of  the  policy ;  and  in  support  thereof  we  are 
referred  to  the  case  of  Insurance  Co.  vs.  Bank,  71  Miss.  612,  15 
South.  932.  In  that  case  the  paper  claimed  to  be  afi  inventory 
was  an  invoice  of  the  goods  sold  which  had  been  checked  with 
the  goods  by  the  purchaser  prior  to,  or  at  the  time,  of  his  pur- 
chase, and  before  they  were  put  into  the  store  where  the  business 
was  conducted. 

[i]  The  paper  here  in  question  is  not  an  invoice  furnished  by 
a  seller  to  a  purchaser,  but  is  a  list  of  the  goods,  together  with 
their  values,  which  first  went  into  the  store,  and  therefore  a  list 
of  all  then  on  hand,  made  by  the  assured  himself,  treated  by  him 
as  an  inventory,  and  preserved  and  introduced  on  the  trial  as 
such.  It  complies  with  all  of  the  requirements  of,  and  must  be 
held  to  be,  an  inventory.  Phoenix  Insurance  Co.  vs.  Dorsey,  58 
South.  778. 

[2]  In  order  that  this  iron-safe  clause  may  be  complied  with 
it  is  only  necessary  that  the  assured  keep  such  a  set  of  books  as 
will  enable  an  accountant  to  ascertain  from  them,  together  with 
the  inventory,  with  reasonable  accuracy,  the  value  of  the  goods 
on  hand  at  the  time  of  the  fire.  The  requirement  to  "keep  a  set 
of  books,"  etc.,  however,  ex  vi  termini,  implies  that  the  entries 
therein  shall  be  at  or  near  the  time  the  transactions  entered 
occurred.  The  requirement  is  that  a  record  of  the  business  be 
kept  complete ;  not  made  complete  for  the  time  being  at  stated  or 
irregular  intervals  by  the  recording  of  transactions  long  past. 

It  was,  of  course,  not  necessary  for  the  assured  to  have  posted 
his  ledger  each  day,  and,  if  he  desired,  he  had  the  right  to  post 
only  the  gross  amount  of  the  cash  sales  for  the  interval  between 
the  dates  of  posting;  but  if  ^e  desired  to  pursue  this  plan,  he 
should  have  preserved  the  book  containing  the  items  which  were 
posted  to  the  ledger  in  gross.  The  preservation  of  the  book  kept 
by  Lyell  was  therefore  necessary  in  order  that  this  clause  of  the 
policy  might  be  complied  with,  conceding,  for  the  purpose  of 
argument,  that  the  book  introduced  complied  therewith  in  all 
other  respects.  If  the  keeping  of  this  ledger  alone  in  the  manner 
in  which  it  was  kept  should  be  held  to  constitute  a  compliance  with 
the  iron-safe  clause,  it  would  logically  follow  that  the  clause 
could  be  complied  with  by  a  merchandise  account  containing  only 
two  entries — one  a  debit  of  the  gross  amount  of  merchandise 
put  into  the  store,  and  the  other  a  credit  of  the  gross  amount 
taken  out  of  it. 

[3,  4]  There  is  no  merit  in  the  contention  of  counsel  for  ap- 
pellant that  at  the  time  the  store  was  burned  in  was  actually  open 
for  business  within  the  meaning  of  the  policy.  The  physical  fact 
is  that  it  was  closed,  the  doors  locked,  and  Lyell  had  gone  to  an- 
other portion  of  the  city,  so  that  it  was  physically  impossible  for 
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any  business  to  have  been  transacted  within  the  store  while  he 
was  away.  It  may  be  that  a  temporary  absence  from  the  store 
of  all  persons  in  charge  thereof  may  be  of  such  a  character  as  not 
to  violate  this  clause  of  the  policy,  as  was  held  in  Jones  vs. 
Southern  Insurance  Co.  (C.  C.)  38  Fed.  19,  as  to  which  we  ex- 
press no  opinion ;  but  such  is  not  the  case  here.  Joffe  et  al.  vs. 
Niagara  Fire  Insurance  Co.,  116  Md.  155,  81  Atl.  281,  Ann.  Cas. 
191 3C,  121 7.  Lyell  not  only  closed  and  locked  the  store,  but 
deliberately  left  the  immediate  vicinity  thereof,  and  was  so  sit- 
uated for  the  time  being  that  it  was  impossible  for  him  to 
preserve  the  books  when  the  store  burned;  and,  moreover, 
neither  he  nor  Borah  had  in  the  past,  so  far  as  this  memorandum 
book  is  concerned,  complied  with  the  third  paragraph  of  this 
clause;  and  there  is  no  indication  in  the  evidence  that  they  had 
any  intention  of  doing  so  at  the  time  of  the  fire  or  thereafter.  It 
had  never  been  kept,  when  the  store  was  closed,  "in  a  place  not 
exposed  to  a  fire  which  would  destroy  the  *  *  *  building,"  but 
had  always  been  placed  at  night  when  the  store  was  closed,  not 
in  a  fireproof  safe,  but  under  LyelFs  pillow — a  place,  of  course, 
exposed  to  a  fire  which  would  destroy  the  building;  that  Lyell 
was  nearby,  and  might  have  been  able  to  save  the  book  in  the 
event  of  a  fire,  is  immaterial,  for  that  is  not  the  protection  in- 
tended to  be  secured  to  the  insurance  company  by  the  clause  in 
question. 
Affirmed. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Bristol. 


VERA  ET   AL. 

vs, 
MERCANTILE  FIRE  &  MARINE  INS.  CO. 


VERA 

vs. 

MERRIMACK  MUT.  FIRE  INS.  CO. 


VERA  ET  AL. 

vs. 
MICHIGAN  FIRE  &  MARINE  INS.  CO.* 

I.  SUBMISSION  OF  CONTROVERSY—STATEMENT  OF  FACTS- 
CONSTRUCTION. 

Where  a  cause  was  submitted  on  an  agreed  statement  of  facts,  which  con- 
tained no  agreement  permitting  inferences  of  fact  to  be  drawn,  but 

*  Decision  rendered,  Nov.  25,  191 3.    103  N.  E.  Rep.  292. 
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on  the  contrary  showed  a  stipulation  that,  unless  the  facts  showed 
that  defendant  insurer  as  a  matter  of  law  waived  compliance  with 
the  provisions  of  the  policy  providing  for  arbitration  and  award, 
judgment  should  be  for  defendant,  the  court  could  not  draw  infer- 
ences from  the  facts  stipulated. 
(For  other  cases,  see  Submission  of  Controversy,  Cent  Dig.  §§  13,  14; 
Dec.  Dig.  §  13.) 

2.  INSURANCE  —  FIRE  INSURANCE  —  WAIVER  OF  ARBITRA- 
TION. 

The  standard  fire  policy  prescribed  by  Rev.  Laws,  c,  118,  §  60,  provides 
that  in  case  of  a  failure  of  the  parties  to  agree  the  amount  of  loss 
shall  be  determined  by  referees,  and  unless  such  reference  be  waived 
it  shall  be  a  condition  precedent  to  an  action  on  the  policy.  The  stat- 
ute further  declares  that  in  case  of  loss,  and  the  failure  of  the  parties 
to  agree  as  to  the  amount,  the  insurance  company  shall,  within  ten  days 
after  written  request,  appoint  referees  for  arbitration.  Held  that, 
upon  failure  of  the  parties  to  agree  as  to  the  loss,  the  neglect  of  the 
insurer  to  appoint  referees,  after  receiving  the  insured's  letter  stat- 
ing that  he  was  ready  to  proceed  under  the  provisions  of  the  policy, 
did  not  establish  a  waiver  of  the  right  to  reference. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1436- 1438;  Dec.  Dig.  § 
576.) 

Report  from  Superior  Court,  Bristol  County;  Hugo  A.  Du- 
buque, Judge. 

Actions  by  Frank  Vera  and  others  against  the  Mercantile  Fire 
&  Marine  Insurance  Company  and  against  the  Michigan  Fire  & 
Marine  Insurance  Company,  and  by  Frank  Vera  against  the 
Merrimack  Mutual  Fire  Insurance  Company.  On  report.  Judg- 
ment for  defendants. 

J.  F.  Kiernan,  of  Wareham,  for  Plaintiflfs. 

F.  W.  Brown  and  Walter  L.  Came,  both  of  Boston,  for  De- 
fendants. 

De  Courcy,  J. 

[i,  2]  These  cases  were  submitted  to  the  superior  court  on  an 
agreed  statement  of  facts  and  are  here  on  the  report  of  the  trial 
judge  for  our  determination.  The  amount  of  the  loss  or  damage 
by  fire  never  has  been  agreed  upon  by  the  parties,  nor  determined 
by  referees  or  otherwise,  and  neither  party  has  submitted  to  the 
other  any  nominees  from  whom  to  select  referees.  The  agreed 
statement  not  only  contains  no  stipulation  that  the  trial  or  ap- 
pellate court  may  draw  legitimate  inferences  of  fact,  but  ex- 
pressly provides  that  "unless  upon  the  foregoing  facts  the  de- 
fendant must  be  held  as  matter  of  law  to  have  waived  compli- 
ance on  the  part  of  the  plaintiflfs  with  the  provisions  contained 
in  said  policy,  and  contained  in  the  statutes  in  such  case  made  and 
provided  relative  to  arbitration  and  award,  and  to  have  waived 
such  arbitration  and  award,  judgment  shall  be  entered  for  the 
defendant."  See  Cunningham  vs.  Connecticut  Fire  Ins.  Co.,  200 
Mass.  333,  86  N.  E.  787.  The  policies  were  in  the  Massachusetts 
standard  form  prescribed  by  our  statute.    Rev.  Laws,  c.  118,  §  60. 
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In  case  of  a  failure  of  the  parties  to  agree  as  to  the  amount  of 
loss,  it  was  to  be  determined  by  referees  chosen  in  the  manner 
provided ;  and  by  the  terms  of  the  policy  "such  reference  unless 
waived  by  the  parties  shall  be  a  condition  precedent  to  any  right 
of  action  in  law  or  equity  to  recover  for  such  loss." 

Within  the  narrow  compass  of  the  agreed  facts,  on  which  the 
parties  have  submitted  their  rights,  we  find  nothing  to  warrant 
a  ruling  that  the  defendants  must  be  held  as  matter  of  law  to  have 
waived  their  rights  to  a  reference.  Indeed  the  only  fact  men- 
tioned that  could  be  presented  to  a  jury  on  the  issue  of  waiver  is 
the  failure  of  the  defendants  to  nominate  referees  after  the  re- 
ceipt by  them  of  the  written  statements  of  loss  rendered. by  the 
plaintiffs.  Each  of  these  writings  concluded  with  the  declaration 
that  the  assured  were  "ready  to  proceed  under  the  provisions  of 
the  policy."  We  have  before  us  no  evidence  of  correspondence 
or  of  dealings  between  the  parties  by  which  to  interpret  what 
the  plaintiffs  meant,  much  less  what  the  defendants  reasonably 
should  understand,  by  this  indefinite  statement;  and  the  parties 
have  precluded  us  from  drawing  inferences.  A  plausible  con- 
struction of  the  words,  considering  the  natural  sequence  of 
events  under  the  terms  of  the  policies,  would  be  that  the  plaintiffs 
were  ready  to  attempt  to  agree  as  to  the  amount  of  the  loss.  It 
does  not  purport  to  be  a  written  request  for  the  appointment  of 
referees  under  the  provisions  for  arbitration  in  the  policy. 
Clearly  we  cannot  say  that  the  defendants  necessarily  knew  from 
these  words  that  the  plaintiffs  intended  (if  they  did  intend) 
to  request  the  appointment  of  referees ;  much  less  must  we  infer 
from  the  failure  of  the  defendants  then  to  appoint  referees  that 
they  intended  to  abandon  their  legal  rights  to  an  arbitration.  It 
is  only  in  case  of  the  failure  of  the  parties  to  agree  as  to  the 
amount  of  the  loss,  and  within  ten  days  after  a  written  request 
to  appoint  referees  under  the  provision  for  arbitration  in  the 
policy,  that  the  insurance  company  is  required  by  the  statute  to 
name  three  men  under  such  provision.  R.  L.  c.  118,  §  60;  Metro- 
politan Coal  Co.  vs.  Boutell  Transportation  &  Towing  Co.,  185 
Mass.  391,  397,  70  N.  E.  421 ;  Union  Ins.  for  Savs.  vs.  Phoenix 
Ins.  Co.,  196  Mass.  230,  81  N.  E.  994,  14  L.  R.  A.  (N.  S.)  459, 
13  Ann.  Cas.  433;  Paris  vs.  Hamburg-Bremen  Fire  Ins.  Co.,  204 
Mass.  Qo,  go  N.  E.  420;  Atwood  vs.  Caledonian  American  Ins. 
Co.,  206  Mass.  96,  92  N.  E.  32.  This  disposes  of  the  single  nar- 
row question  presented  to  us.  Under  the  stipulations  of  the 
agreed  facts  and  of  the  report  the  entry  must  be  in  each  case. 

Judgment  for  the  defendant. 
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SUPREME  COURT  OF  OHIO. 


ENSEL 

vs. 

LUMBER  INS.  CO.  of  New  York  et  al.* 

1.  INSURANCE—POLICY— TIME  OF  TAKING  EFFECT. 

An  insurance  agent  negotiated  for  the  plaintiff,  through  the  underwriters 
of  an  insurance  company,  a  policy  in  that  company.  A  few  months 
later  the  underwriters  notified  the  agent  that  the  company  would 
cancel  the  policy.  The  agent  assented  for  the  plaintiff,  but  said  he 
would  take  the  usual  five  days  to  obtain  other  insurance.  Thereupon 
the  underwriters  offered  to  rewrite  the  insurance  in  the  defendant 
company.  The  plaintiff,  through  the  agent,  assented,  and  a  new 
policy  was  delivered  the  same  day  at  2  o'clock.  The  fire  occurred  at 
6  o'clock. 

Held,  the  court  properly  submitted  to  the  jury  the  question  as  to  the 
time  the  contract  of  insurance  went  into  effect,  and  the  finding  of 
the  jury  that  it  went  into  effect  at  the  time  of  delivery  and  was  not 
postponed  until  five  days  later  is  not  contrary  to  law. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§  668.) 

2.  INSURANCE— POLICY— DESCRIPTION    OF    PROPERTY— 

SUFFICIENCY. 

The  subject  of  the  insurance  was  described  in  these  words:  "On  his 
interest  in  the  lumber  in  Wabash  Elevator  No.  4,  while  on  the  prem- 
ises, situated  on  Middle  Ground  near  the  Maumee  river,  Toledo.  It 
is  understood  that  the  building  is  in  process  of  demolition  and  said 
insurance  is  to  cover  above  described  lumber  while  on  the  premises." 

Held,  this  advised  the  underwriters  of  the  nature  and  extent  of  his  in- 
terest as  an  element  of  the  risk. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  347-350;   Dec.  Dig.  §  164.) 

3.  INSURANCE— ACTION  ON  POLICY— QUESTION  FOR  COURT. 
Plaintiff's  interest  was  acquired  from  the  Wabash  Railroad  Company  by 

written  contract,  in  which  he  agreed  to  demolish  the  building  and 
release  the  railroad  from  all  damage  by  fire  caused  by  it.  The  un- 
derwriters thoroughly  inspected  the  risk  on  the  premises  before  they 
wrote  the  policy.  They  did  not  inquire  for  the  contract  nor  ask 
the  plaintiff  any  questions,  and  he  made  no  statement  about  it.  A 
clause  ir  the  policy  avoids  it,  "if  the  insured  conceals  any  material 
fact  concerning  the  insurance  or  any  subject  thereof." 

Held,  it  was  for  the  court  to  say  whether  his  failure  to  mention  the 
release  was  a  material  concealment  within  the  terms  of  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

4.  INSURANCE— POLICY— CONSTRUCTION. 

Another  clause  of  the  policy  provided  that:  "If  the  company  shall  claim 
the  fire  was  causeM  by  the  act  or  neglect  of  any  person  or  corporation, 

*  Decision  rendered,  June  27,  1913.     102  N.  E.  Rep.  955.     Syllabus  by 
the  Court. 
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the  company  shall  be  subrogated  to  all  right  of  recovery  by  the 
insured  for  the  loss  resulting  therefrom,  and  such  right  shall  be  as- 
signed to  the  company  by  the  insured." 

Held,  a  stipulation  such  as  the  latter  can  only  be  used  to  work  a  for- 
feiture strictissimi  juris.  That  clause  being  inserted  by  the  insurer 
for  the  protection  of  the  insurer  is  to  be  construed  most  strongly 
against  the  insurer  and  in  favor  of  the  insured.  In  view  of  the  facts 
disclosed  in  this  case,  the  court  could  not  by  way  of  purely  legal 
construction  give  the  stipulation  the  effect  which  the  defendant 
claimed  for  it  and  void  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1499;   Dec.  Dig.  §  603.) 

5.  INSURANCE— POLICY— CONSTRUCTION. 

Another  clause  avoids  the  policy,  "if  the  subject  of  the  insurance  be  a 
building  on  ground  not  owned  by  the  assured  in  fee  simple."  The 
building  was  upon  the  ground  described  in  the  policy,  but  the  fee 
simple  title  to  the  land  was  not  in  the  plaintiff. 

Held,  the  property  insured  was  not  part  of  the  real  estate,  but  lumber 
in  a  building  in  process  of  demolition.  Therefore  this  clause  of  the 
policy  has  no  application  to  this  case. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  601-635;    Dec.  Dig.  §  282.) 

6.  INSURANCE— POLICY— ENFORCEMENT. 

It  also  provided  that  "if  the  subject  of  the  insurance  be  or  become  in- 
cumbered by  a  chattel  mortgage  the  policy  shall  be  void."  There  was 
a  railroad  mortgage  by  the  Wabash  company  undischarged  at  the 
time  it  sold  the  lumber  in  the  building  to  the  plaintiff.  That  mortgage 
contained  the  usual  proviso  that  the  railroad  company  might  dispose 
of  equipment  and  material,  replacing  the  same  with  new,  and  the 
company   was   doing  that  thing. 

Held,  the  mortgage  lien  upon  this  lumber  was  discharged.  For  this  and 
other  reasons  this  defense  was  properly  excluded. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  636-651;    Dec.  Dig.  §  283.) 

(Additional  Syllabus  by  Editorial  Staff.) 

7.  EVIDENCE— "PRESUMPTION"— "INFERENCE." 

A  "presumption"  is  a  rule  which  the  law  makes  upon  a  given  state  of 
facts;  an  "inference"  is  a  conclusion  which,  by  means  of  data 
founded  upon  a  common  experience,  natural  reason  draws  from 
facts  which  are  proven. 
(For  other  cases,  see  Evidence,  Cent.  Dig.  §  73;  Dec.  Dig.  §  53.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5535-5537; 
vol.  8,  pp.  7761,  7762;   vol.  4,  p.  3579;   vol.  8,  p.  7687.) 

Error  to  Circuit  Court,  Lucas  County. 

Action  by  one  Ensel  against  the  Lumber  Insurance  Company 
of  New  York  and  others.  Judgment  was  entered  for  plaintiff  in 
the  Court  of  Common  Pleas,  and  on  error  the  Circuit  Court  en- 
tered judgment  for  defendants,  and  plaintiff  brings  error.  Judg- 
ment of  Circuit  Court  reversed,  and  that  of  Common  Pleas 
affirmed. 

The  plaintiff  held  a  policy  of  insurance  in  the  Teutonia  Fire 
Insurance  Company  for  $i,ooo  upon  his  interest  in  a  frame  build- 
ing known  as  Wabash  Elevator  No.  4,  in  Toledo.  By  contract  in 
-writing  he  had  purchased  the  material  and  lumber  in  the  building 
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from  the  Wabash  Railroad  Company  for  $2,000  and  agreed  to 
demolish  the  building.  There  was  a  stipulation  in  the  contract 
that  the  railroad  company  was  released  from  all  liability  on  ac- 
count of  fire,  from  negligence,  or  otherwise,  while  the  building 
was  being  demolished.  The  plaintiff  obtained  the  insurance  from 
a  Mr.  Smith,  an  insurance  agent,  who  negotiated  the  policy 
through  the  Welles-Bowen  Company,  agents  of  the  Teutonia 
Company.  Before  writing  the  policy,  Mr.  Bowen  of  that  finn, 
with  Mr.  Smith,  made  a  thorough  inspection  of  the  risk.  About 
six  months  later,  on  June  24,  1910,  Mr.  Welles  of  that  firm  noti- 
fied Smith  that  the  Teutonia  Company  wished  to  cancel  the  policy, 
and  he  offered  to  rewrite  the  insurance  in  the  defendant  company. 
Smith  communicated  with  the  plaintiff  Ensel  by  telephone,  who 
assented  to  the  change  and  said  he  would  return  the  Teutonia 
policy.  Thereupon  Smith  told  Welles  to  rewrite  the  insurance 
in  the  Lumber  Insurance  Company,  which  he  did  and  delivered 
the  new  policy  to  Smith  about  2  o'clock  the  same  day.  Proper 
entries  of  the  transaction  were  made  in  the  Welles-Bowen  Com- 
pany's books  and  the  defendant  company  was  notified  of  the 
issuance  of  the  policy.  About  one-fourth  of  the  building  was 
reduced  to  lumber  by  that  date ;  and  at  6  o'clock  the  building  took 
fire  and  was  consumed. 

Attached  to  the  face  of  the  policy  of  the  Lumber  Insurance 
Company  was  a  typewritten  memorandum,  called  a  "rider,"  as 
follows:  "E.  L.  Ensel.  $1,000  on  his  interest  in  the  lumber  in 
Wabash  Elevator  No.  4,  and,  or  while  on  the  premises  situated  on 
Middle  Ground  near  Maumee  river,  Toledo,  Lucas  County,  Ohio. 
It  is  understood  and  agreed  that  the  building  is  in  process  of 
demolition  and  said  insurance  is  to  cover  above-described  lumber 
while  on  the  above-described  premises,  within  1,000  ft.  of  build- 
ing.  . 

The  printed  policy  contained  the  following  clauses:  i.  "This 
entire  policy  shall  be  void  if  the  insured  has  concealed  or  mis- 
represented in  writing  or  otherwise,  any  material  fact  or  circum- 
stance concerning  this  insurance,  or  the  subject  thereof."  2. 
"This  entire  policy  unless  otherwise  provided  by  agreement,  in- 
dorsed hereon  or  added  hereto,  shall  be  void  *  *  *  if  the  subject 
of  insurance  be  a  building  on  ground  not  owned  by  the  insured 
in  fee  simple;  or  if  the  subject  of  the  insurance  be  personal 
property  and  be  or  become  incumbered  by  a  chattel  mortgage." 
3.  "If  this  company  shall  claim  that  the  fire  was  caused  by  the  act 
or  neglect  of  any  person  or  corporation,  private  or  municipal,  this 
company  shall,  on  payment  of  the  loss,  be  subrogated  to  the  ex- 
tent of  such  payment  to  all  right  of  recovery  by  the  insured  for 
the  loss  resulting  therefrom,  and  such  right  shall  be  assigned  to 
this  company  by  the  insured  on  receiving  such  payment." 

The  record  discloses  that  the  Wabash  Company  and  other  com- 
panies operated  steam  railroads  in  the  immediate  vicinity  of  the 
elevator,  that  the  cause  of  the  fire  was  unknown,  that  Ensel  had 
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never  shown  his  contract  with  the  Wabash  Railroad  Company, 
and  that  no  one  had  ever  asked  him  for  it.  The  loss  was  much 
more  than  the  insurance.  Proofs  of  loss  were  filed  with  the  com- 
pany, which  declined  to  pay,  and  this  suit  was  commenced. 

The  defendant  sets  up  four  defenses :  First,  a  general  denial ; 
second,  the  building  was  on  ground  not  owned  by  the  plaintiff; 
third,  part  of  the  property  was  incumbered  by  a  mortgage  given 
by  the  Wabash  Railroad  to  the  Bowling  Green  Trust  Company; 
fourth,  the  subrogation  clause,  that  plaintiff  by  his  contract  with 
the  Wabash  Company  released  that  company,  which  fact  he  had 
not  disclosed  to  defendant.  Plaintiff  in  reply  admitted  the  pro- 
visions of  the  policy ;  that  the  building  was  not  on  ground  owned 
in  fee  simple ;  but  alleged  defendant  knew  that  fact  and  waived 
that  provision  and  the  provision  in  regard  to  chattel  mortgage,  by 
the  rider;  and  that  defendant  had  full  opportunity  to  know  all 
of  the  provisions  of  the  contract  with  the  Wabash  Railroad ;  and 
denied  any  concealment  of  a  material  fact.  At  the  close  of  plain- 
tiff's case,  de/endant  made  a  motion  for  a  directed  verdict,  which 
was  renewed  at  the  close  of  all  the  testimony  and  was  overruled. 
Thereupon  the  defendant  requested  that  the  case  go  to  the  jury  on 
all  the  issues,  which  was  refused.  The  court  submitted  the  first 
defense,  holding  the  others  were  not  separate  defenses.  The  jury 
returned  a  verdict  for  the  plaintiff ;  a  motion  for  a  new  trial  was 
overruled,  and  judgment  entered.  Defendant  prosecuted  error. 
The  circuit  court  found  the  common  pleas  should  have  directed 
a  verdict  for  defendant,  and  entered  judgment  accordingly.  The 
plaintiff  now  prosecutes  error  to  this  court. 

Ralph  S.  Holbrook  and  Claude  R.  Banker,  both  of  Toledo,  for 
Plaintiff  in  Error. 

Brown,  Hahn,  Sanger  &  Froelich  and  King,  Tracy,  Chapman 
&  Welles,  all  of  Toledo,  for  Defendants  in  Error. 

Wilkin,  J. 

(After  stating  the  facts  as  above).  The  counsel  for  de- 
fendant lay  down  four  propositions  to  support  the  judgment  of 
the  circuit  court:  (i)  The  policy  never  went  into  effect.  (2) 
The  minds  of  the  parties  never  met  upon  the  subject-matter  of  the 
contract  of  insurance.  (3)  Part  of  the  property  was  personalty 
incumbered  by  a  chattel  mortgage,  contrary  to  the  provisions 
of  the  policy.  (4)  Part  was  a  building  situate  on  ground  not 
owned  in  fee  simple,  contrary  to  the  provisions  of  the  policy. 

The  evidential  facts  connected  with  the  negotiation  of  the  in- 
surance are  not  in  dispute.  But  there  is  a  dispute  about  the  ulti- 
mate facts  which  may  be  deduced  from  the  proven  facts:  (i) 
Are  they  mere  inferences  which  the  judge  may  draw?  (2)  Are 
they  legal  presumptions  which  the  law  makes?  (3)  What  con- 
clusion of  law  arises  from  the  ultimate  facts  thus  determined  ? 

As  is  usual  in  insurance  cases,  we  are  confronted  with  a  mass 
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of  diverse  decisions  and  doctrines.  We  would  have  to  write  a 
treatise  if  we  attempted  to  untangle  the  confusion  and  conflict  of 
law  presented  in  the  briefs.  We  have  not  the  time,  if  we  had  the 
inclination,  to  attempt  to  harmonize  the  cases.  We  shall  dispose 
of  this  case  upon  its  own  intrinsic  facts  and  the  legal  principles 
which  we  deem  safe  guides  to  its  solution.  To  that  end  we  shall 
consider  the  defendant's  four  propositions  briefly. 

[  I  ]  First.  Did  the  policy  not  go  into  effect  ?  This  is  based  on  the 
fact  that,  when  Welles  notified  Smith  that  the  Teutonia  Company 
would  cancel  its  policy,  Smith  answered  that  he  would  accept  the 
notice  and  take  the  usual  five  days  to  obtain  other  insurance.  If 
the  colloquy  had  ended  there,  the  Teutonia  policy  would  have 
been  current  when  the  fire  occurred  some  hours  later.  But  the 
dialogue  continued.  Welles:  "I  can  rewrite  the  policy  in  the 
Hudson's  Underwriters"  (Lumber  Insurance  Company).  Smith, 
after  consulting  Ensel :  "Go  ahead,  rewrite  the  policy  and  deliver 
it  this  afternoon."  That  was  done  and  the  fire  occurred  four 
hours  later.  Counsel  for  defendant  say:  "They  wished  to  sub- 
stitute one  policy  for  another,  but  intended  the  new  policy  should 
come  into  force  four  days  later."  We  think  otherwise;  the  ex- 
change was  complete  when  the  new  policy  was  delivered  that 
afternoon  at  2  o'clock.  The  jury  so  found  by  their  verdict,  and 
the  circuit  court  erred  if  it  meant  to  reverse  that  finding. 

[2,  3]  Second.  Did  the  minds  of  the  parties  meet  upon  subject- 
matter  of  the  insurance  ?  Counsel  for  defendant  say  the  subject- 
matter  is  the  risk  of  loss  by  fire  which  the  underwriter  agrees  to 
take.  He  quotes  Richards  on  Insurance,  page  118:  "And  if,  at 
the  time  of  closing  the  contract,  the  one  party  has  knowledge  of 
facts  material  to  the  risk  which,  with  or  without  design,  he  fails 
to  disclose  to  the  other  party,  then  the  parties  are  not  contracting 
with  reference  to  the  same  chance.  There  is  no  meeting  of  the 
minds  upon  the  same  essential  subject-matter  of  their  contract." 
The  author  supports  that  text  by  an  extract  from  Lord  Mansfield's 
decision  in  the  leading  case  of  Carter  vs.  Boehm,  3  Burr.  1905 : 
"The  special  facts  upon  which  the  contingent  chance  is  to  be 
computed  lie  most  commonly  in  the  knowledge  of  the  insured 
only.  The  underwriter  trusts  to  his  representations,  and  pro- 
ceeds upon  confidence  that  he  does  not  keep  back  any  circum- 
stance in  his  knowledge  to  mislead  the  underwriter  into  a  belief 
that  the  circumstance  does  not  exist,  and  induce  him  to  estimate 
the  risk  as  if  it  [the  circumstance]  did  not  exist.  The  keeping 
back  such  circumstance  is  a  fraud,  and  therefore  the  policy  is 
void." 

The  circumstance  alleged  to  have  been  withheld  is  the  clause 
in  Ensel's  bill  of  sale  from  the  Wabash  Company  releasing  the 
company  "from  all  liability  on  account  of  fire  to  said  elevator 
while  being  wrecked."  Was  this  release  a  material  element  of 
the  risk  about  which  the  parties  were  negotiating  when  they  ar- 
ranged to  exchange  the  Teutonia  for  the  Hudson's  Underwriters* 
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policy  ?  If  it  became  material  at  all,  it  did  so  only  as  a  feature, 
not  of  the  risk  but  of  the  conitract ;  for  if  it  became  an  element  of 
the  contract  of  indemnity  it  did  so  not  as  affecting  the  risk  but 
only  as  affecting  the  contract  of  subrogation.  That  is  to  say,  the 
policy  contained  two  contracts :  One  to  indemnify  Ensel  for  loss 
by  fire ;  the  other  to  subrogate  the  company  to  any  right  he  might 
have  against  anybody  else  to  recover  for  the  same  loss  by  fire 
"from  negligence  or  otherwise." 

Now,  it  is  not  contended  by  the  defendant  that  these  obligations 
were  reciprocal  in  the  sense  that  the  breach  of  the  latter  dis- 
charged the  former,  nor  that  Ensel  actually  agreed  to  confer 
upon  the  defendant  the  right  of  subrogation.  The  defendant's 
claim  is  quite  different  from  either  of  these.  It  is  that,  there 
being  a  subrogation  clause  in  the  printed  stipulations,  the  plain- 
tiff assented  to  it  when  he  or  his  agent  accepted  the  policy,  be- 
cause the  law  presumes  that  he  read  it. 

The  next  step  in  the  argument  is  that  the  law  presumes  when 
he  thus  adopted  that  clause  he  represented  that  he  still  had  all 
rights  of  recovery  from  everybody  who  should  by  negligence  or 
otherwise  set  fire  to  the  building. 

The  third  step  is  that  there  was  another  stipulation  preceding 
the  subrogation  clause,  viz. :  "This  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented  in  writing  or  otherwise 
any  material  fact  or  circumstance  concerning  this  insurance  or 
the  subject  thereof;"  therefore  he  deceived  the  insurance  com- 
pany, because  he  did  not,  between  the  delivery  of  the  policy  to 
Smith  at  2  o'clock  and  the  fire  at-  6  o'clock,  reveal  to  the  com- 
pany that  he  had  released  his  right  of  recovery  for  negligent  fire 
by  the  Wabash  Company.  All  the  while  it  is  conceded  Ensel  did 
not  see  the  policy  nor  know  of  these  stipulations,  and  he  was 
asked  no  questions,  and  made  no  statements  about  anything. 

Here  we  have  a  presumption  upon  a  presumption,  one  of  which 
cannot  be  true  without  the  other  is  presumed  to  be  true,  from 
which  to  deduce  the  conclusion  of  deception — a  conclusion  de- 
ceptive surely  enough.  Formal  logic  may  not  be  of  much  value 
as  a  constructive  science,  but  it  has  legitimate  use  for  criticism; 
it  will  expose  error  and  puncture  a  fine  fallacy.  Let  us  syllogize 
defendants'  argument : 

Whoever  knows,  and  does  not  speak  lies. 

The  law  assumes  that  E.  knew  and  that  E.  did  speak. 

Therefore  E.  lied. 

But  this  lame  conclusion  would  not  avail  defendant,  if  it  were 
sound.  The  defendant  must  proceed  further.  For,  let  us  note, 
the  defense  stated  in  the  answer  iff  not  what  defendants'  counsel 
misconstrues  it  to  be  in  the  argument.  It  seeks  to  avoid  the  con- 
tract for  fraud.  The  defense  is  deceit,  not  want  of  mutuality. 
He  must  show  not  only  that  the  represented  fact  was  not  true,  but 
that  the  presumed  misrepresentation  was  made  for  the  purpose 
of  deceiving  the  defendant;   and  that  the  defendant  relied  upon 
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the  representation  as  true.  Does  the  law  presume  that  Ensel  did 
what  he  did  not  in  fact,  and  then  presume  that  what  he  did  not 
in  fact  he  did  for  an  evil  purpose?  Are  we  to  have  a  third  pre- 
sumption, grounded  upon  the  second,  which  was  grounded  on  the 
first?  This  argument  on  presumption  is  strained  and  artificial 
and  does  not  win  our  confidence. 

And  still  this  defense  would  not  be  complete.  The  insurance 
company  was  not  deceived  if  its  agent  Bowen  made  a  thorough 
inspection  of  the  risk  and  inquired  how  much  interest  Ensel  had 
in  this  building.  Did  he  see  the  Wabash  Company's  copy  of  the 
contract  with  Ensel  when  he  went  down  to  the  elevator  to  investi- 
gate the  risk?  The  nature  and  extent  of  Ensel's  interest  was 
determined  by  that  contract,  and  "his  interest"  was  by  the  very 
language  of  the  "rider"  a  very  material  element  of  the  risk.  If 
Ensel's  interest  was  the  perfect  and  complete  ownership  of  the 
structure  which  he  was  to  demolish,  then  he  had  all  the  right  of 
recovery  from  the  Wabash  Company  or  anybody  who  caused  its 
destruction  by  negligent  fire  or  otherwise.  If  the  company's 
agents  did  not  examine  this  phase  of  the  risk,  can  the  company 
complain  now? 

Counsel  for  the  company  allow  no  presumption  that  the  com- 
pany knew  what  it  might  have  known;  and  justly,  we  think,  be- 
cause it  is  a  question  of  construction  and  inference,  whether  he 
affirmed  the  fact  by  silence,  or  whether  under  all  the  circum- 
stances the  company  was  under  duty  to  inquire.  But  counsel 
also  concede  no  ground  for  inference.  We  think  there  was 
ground  for  inference,  and  that  the  trial  judge  properly 
decided  the  question.  If  the  circuit  court  ruled  the  ques- 
tion otherwise,  it  must  have  done  so  because  there  was  no  evi- 
dence that  the  company  assumed  the  risk  upon  its  own  knowledge ; 
ignoring  the  clear,  uncontroverted  testimony  that  Bowen  "made 
a  thorough  inspection  of  the  risk  in  detail." 

On  this  question  of  knowledge,  we  are  cited  to  the  case  of 
Nelson  vs.  Continental  Insurance  Co.,  182  Fed.  783,  105  C.  C.  A. 
215,  31  L.  R.  A.  (N.  S.)  598.  That  company  had  issued  to 
Nelson  a  policy  against  fire  to  his  ''five-story  building,  situate 
Nos.  138-142  E-S  of  North  Market  St."  The  policy  had  a 
"rider,"  to  wit:  "This  insurance  also  covers  the  assured's  one- 
half  interest  in  the  south  wall  of  the  four-story  *  *  *  building, 
situate  Nos.  144-146  North  Market  St."  The  court  said:  "The 
rider  *  *  *  indicates  that  the  insurer  had  knowledge  that  the 
south  wall  of  the  Pilcher  building  was  a  party  wall,  outside  of 
and  beyond  the  limits  of  the  premises  generally  described  in  the 
policy,  which  were  the  assured*s  *live-story  *  *  *  building,  situ- 
ate Nos.  138-142  E-S  of  North  Market  St.  *  *  *'  while  the  rider 
extends  the  protection  of  the  insurance  to  the  assured's  interest 
in  the  south  wall  of  the  building  described  as  'situate  Nos.  144- 
146  North  Market  St.  *  *  *'  Under  these  circumstances,  de- 
fendant must  be  presumed  to  have  had  knowledge  of  plaintiff's 
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interest  in  the  subject  of  the  insurance,  and  to  have  issued  its 
policy  with  such  knowledge." 

Counsel  for  defendant  here  criticise  the  case,  but  reluctantly 
admit  that  the  Federal  Court  rightly  raised  the  presumption  under 
the  circumstances  of  that  case.  Counsel  can  hardly  consistently 
contend  that  the  trial  court  went  wrong  in  drawing  an  inference 
of  the  same  sort  under  the  circumstances  of  the  case  at  bar. 
Furthermore,  there  may  be  a  question  whether,  in  the  light  of  all 
the  circumstances,  the  stipulation  as  to  the  subrogation  was  in 
fact  violated.  It  runs  in  the  future.  "If  this  company  shall  claim 
that  fire  was  caused  by  the  act  of  negligence  of  any  person  or 
corporation,  ♦  *  *  this  company  shall  be  subrogated  to  all  right 
of  recovery  by  the  insured  *  *  *  and  such  right  shall  be  as- 
signed to  this  company.  That  the  Wabash  Company  caused  the 
fire  does  not  appear.  If  that  fact  shall  subsequently  appear,  the 
defendant  may  assert  it  in  an  action  for  breach  of  this  covenant. 
"Sufficient  unto  the  day  is  the  evil  thereof." 

[4]  This  stipulation  is  used  in  this  action  to  work  a  forfeiture. 
The  law  abhors  a  forfeiture,  and  will  countenance  it  only  strictis- 
simi  juris.  Besides,  the  stipulation,  being  written  in  the  policy 
by  the  insurer  for  the  protection  of  the  insurer,  is  to  be  in- 
terpreted most  strongly  against  the  insurer.  Here  the  insurer 
seeks  to  construe  it  as  implying,  nay,  as  importing  by  presumption 
of  law,  a  representation  that  the  insured  had  a  right  of  recovery 
against  the  Wabash  Company.  The  representation  can  hardly 
be  imported  into  the  document  by  strict  construction.  The  most 
the  defendant  could  claim  is  a  mere  inference  that  the  plaintiff 
represented  that  he  had  the  right  to  sue  the  Wabash  Company  if 
that  company  should  negligently  or  otherwise  set  fire  to  the  prop- 
erty, and  that  he  so  represented  falsely  and  purposely.  That 
was  an  inference  for  the  trial  judge,  if  he  found  the  facts  would 
justify  it.  The  judge  did  not  so  find.  We  think  he  was  right; 
he  properly  construed  the  contract. 

[6]  Third.  This  property  was  incumbered  by  an  undischarged 
mortgage  upon  the  Wabash  Railroad.  What  we  have  said  supra 
about  notice  of  and  inquiry  into  the  extent  of  his  interest  applies 
to  this  defense.  Insurance  is  often  written,  "upon  the  assured's 
interest  as  his  interest  may  appear."  The  "rider"  is  not  ma- 
terially different  in  effect.  It  was  notice  that  his  ownership  of 
the  building  was  not  perfect,  absolute  ownership.  The  mort- 
gage does  not  appear  in  the  record,  but  we  glean  that  there  was 
the  usual  proviso  that  the  railroad  company  might  dispose  of 
equipment  and  materfal,  replacing  the  same  with  new.  For  aught 
that  appears  this  is  what  the  railroad  company  was  doing.  If  so, 
the  lien  upon  this  lumber  was  discharged.  This  defense  is  not 
valid. 

[5]  Fourth.  The  elevator  was  situate  on  ground  not  owned  by 
the  plaintiff  in  fee.  The  property  insured  was  not  the  building, 
but  the  lumber  contemplated  as  personalty,  though  part  of  a 
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structure  "in  process  of  demolition."  The  property  was  upon 
the  land  where  it  was  described  to  be.  The  fact  that  the  fee 
simple  title  to  the  land  was  not  in  the  owner  of  the  personalty 
insured,  is  not  material. 

[7]  The  error  of  counsel  throughout  this  case  lies  in  a  con- 
fusion of  terms.  They  mistake  inference  for  presumption — a 
slip  too  often  unconsciously  made  by  judges  as  well  as  lawyers. 
A  "presumption"  is  a  rule  which  the  law  makes  upon  a  given 
state  of  facts;  an  "inference"  is  a  conclusion  which,  by  means 
of  data  founded  upon  common  experiepce,  natural  reason  draws 
from  facts  which  are  proven.  A  presumption  of  law  may  be 
prima  facie  only,  that  is,  a  hypothesis  which  will  admit  of  proof 
to  the  contrary ;  or  it  may  be  absolute,  that  is,  a  postulate  which, 
for  reasons  of  legal  policy,  the  law  will  not  permit  to  be  contra- 
dicted. The  latter  may  be  a  mere  fiction,  assumed  to  be  true 
although  the  known  fact  may  be  the  very  opposite.  It  is  the  latter 
sort  which  we  are  urged  to  adopt  in  this  case.  There  may  be 
cases,  having  somewhat  similar  features,  where  judgment  upon 
presumptions  may  be  legitimate.    This  is  not  one  of  them. 

Judgment  of  the  circuit  court  reversed,  and  that  of  the  common 
pleas  affirmed. 

Shauck,  C.  J.,  and  Johnson,  Donahue,  Wanamaker,  ahd  New- 
man, JJ.,  concur. 


»»♦ 


SUPREME  COURT  OF  MINNESOTA. 


COPPOLETTI  ET  AL. 

vs, 

CITIZENS'  INS.  CO.  of  Missouri.* 

1.  INSURANCE— TRIAL-ACTION  ON  POLICY— INSTRUCTIONS 
Instructions  of  the  trial  court  to  the  jury  considered,  and  held  to  be 

without  any  error  justifying  the  granting  of  a  new  trial. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1771-1784;   Dec.  Dig. 
§  669;   Trial,  Cent.  Dig.  §§  705-713,  715,  716,  718;    Dec.  Dig.  §  296.) 

(Additional  Syllabus  by  Editorial  ^Staff.) 

2.  WORDS  AND  PHRASES— "WAIVER." 

A  "waiver"  may  be  said  to  be  a  voluntary  relinquishment  of  a  known 
right.  It  need  not  be  by  word  of  mouth,  and  it  need  not  be  in 
writing.  It  may  be  consent  expressly  or  impliedly  given.  It  may 
consist  in  the  doing  of  some  act  which  is  inconsistent  with  an  inten- 

*  Decision  rendered,  Nov.  7,  1913.    143  N.  W.  Rep.  787.    Syllabus  by 
the  Court. 
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tion  to  insist  on  a  strict  performance,  or  in  a  course  of  conduct 
inconsistent  with  and  in  disregard  of  the  terms  of  the  contract 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7375-7381,  783U 
7832.) 

3.  INSURANCE— CONDITIONS  OF  POLICY— WAIVER. 

Where  an  insurer,  with  knowledge  that  the  insured  has  taken  out  ad- 
ditional insurance  in  violation  of  the  policy,  consents  thereto,  or 
elects  to  and  treats  the  policy  as  a  subsisting  valid  contract,  he 
waives  the  breach  of  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035, 
1040,  1057;    Dec.  Dig.  §  388.) 

4.  APPEAL  AND  ERROR— PRESENTATION   BELOW— REFUSAL 

OF  INSTRUCTIONS. 
The  refusal  of  an  instruction  will  not  be  reviewed  on  appeal,  where  no 

exception  is  taken  thereto  below. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1516-1523,  1525- 

1532;    Dec.  Dig.  §  263.) 

5.  INSURANCE^CONDITIONS  OF  POLICY— WAIVER. 

Where  the  procurement  of  additional  fire  insurance,  unless  consented  to, 
ipso  facto  'avoids  the  existing  policy,  the  mere  failure  of  the  insurer 
to  cancel  such  policy  after  knowledge  of  the  additional  insurance 
will  not  constitute  an  election  to  continue  the  policy  in  force. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1037,  1038;  Dec.  Dig.  §  390.) 

Appeal  from  District  Court,  St.  Louis  County;  H.  A.  Dancer, 
Judge. 

Action  by  Frank  Coppoletti  and  others  against  the  Citizens' 
Insurance  Company  of  Missouri.  Verdict  for  defendant.  From 
an  order  granting  a  new  trial,  defendant  appeals.    Reversed. 

Hugh  J.  McClearn,  of  Duluth  (Barger  &  Hicks,  of  Chicago, 
111.,  of  counsel),  for  Appellant. 

John  Jenswold,  Jr.,  of  Duluth,  for  Respondents. 

BuNN,  J. 

This  is  an  action  to  recover  the  amount  of  a  loss  under  a  policy 
of  fire  insurance.  The  issue  made  by  the  pleadings  was  whether 
subsequent  insurance  procured  by  plaintiff  in  excess  of  the 
amount  permitted  by  the  policy  was  consented  to  or  waived  by 
defendant.  The  jury  returned  a  verdict  for  the  defendant.  The 
trial  court  granted  plaintiff's  motion  for  a  new  trial,  basing  its 
order  on  what  it  considered  error  in  its  instructions  to  the  jury. 
Defendant  appealed  from  the  order  granting  a  new  trial. 

The  trial  court  said  in  its  memorandum  that  the  verdict  ren- 
dered was  amply  supported  by  the  evidence,  but  was  of  the 
opinion  that  it  was  a  prejudicial  error  to  instruct  the  jury  in 
substance  that  in  order  to  find  for  the  plaintiff  they  must  find 
that  defendant  consented  to  the  additional  insurance  and  also 
waived  the  provisions  of  the  policy  prohibiting  it.  In  other 
words,  the  position  of  the  court  on  the  motion  for  a  new  trial, 
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and  the  position  of  counsel  for  plaintiff  at  all  stages  of  the  case, 
was  that  "consent"  and  "waiver"  were  separate  and  distinct 
issues,  that  plaintiff  was  entitled  to  recover  if  defendant  con- 
sented to  the  additional  insurance,  or  if  it  waived  the  policy  pro- 
visions prohibiting  such  insurance. 

The  complaint  alleged  the  procuring  of  the  additional  insur- 
ance by  plaintiff,  and  that  thereafter  defendant  with  full  knowl- 
edge consented  thereto,  and  elected  to  treat  the  policy  as  a 
subsisting  and  valid  contract,  continuing  to  receive  the  monthly 
installments  of  the  premium,  "and  it  did  thereby  with  such  full 
knowledge  and  its  said  action  waive  its  right  to  insist  upon  the 
provision  in  its  policy  against  procuring  subsequent  insurance, 
and  is  now  barred  and  estopped  from  making  the  procuring  of 
such  subsequent  insurance  a  defense  herein."  The  answer  de- 
nied these  allegations,  in  substantially  the  words  of  the  complaint. 

[i]  We  are  unable  to  escape  the  conclusion  that  the  trial 
court  was  wrong  in  setting  aside  the  verdict  on  the  ground  stated 
in  its  memorandum.  The  policy  permitted  concurrent  insurance 
on  the  building  to  an  amount  not  exceeding  its  in3urance  value, 
stated  to  be  $1,550.  It  was  in  the  standard  form,  and  contained 
the  provision  that  it  should  be  void  "if  the  insured  now  has  or 
shall  hereafter  make  any  other  insurance  on  said  property  with- 
out the  assent  of  the  company."  It  was  conceded  that  plaintiff, 
after  the  policy  was  issued,  procured  other  insurance  on  the 
property  in  excess  of  its  insurable  value  as  agreed  upon.  There 
was  no  attempt  to  plead  or  prove  that  defendant's  agent  either 
expressly  or  by  implication  "consented"  or  "assented"  to  the  pro- 
curing of  this  other  insurance  before  it  was  actually  taken.  The 
evidence  was  directed  to  the  question  of  the  agent's  knowledge 
that  plaintiff  had  procured  the  additional  insurance,  and  to  his 
conduct  as  indicating  his  acquiescence,  and  his  waiver  of  the 
policy  provisions. 

It  seems  to  us  that  there  was  no  issue  of  "consent"  in  the  case. 
The  issue  was  waiver.  Any  consent  or  "assent,"  given  after  the 
additional  insurance  was  actually  procured,  would  be  evidence  of 
waiver.  Any  words  of  the  agent  indicating  his  assent  or  ac- 
quiescence, and  conduct  of  his  inconsistent  with  the  idea  that  the 
policy  was  void,  would  be  evidence  on  the  issue  of  waiver.  But 
we  are  not  able  to  hold  that  there  were  two  independent  and 
distinct  issues  raised  by  either  the  pleadings  or  the  proof.  The 
question  for  the  jury  was  whether  defendant's  agent,  with 
knowledge  that  plaintiff  had  procured  other  insurance  in  viola- 
tion of  the  policy,  waived  the  forfeiture.  This  was  really  the 
only  question  submitted  to  the  jury  by  the  instructions  of  the 
court,  and  it  was  clearly  and  correctly  submitted.  In  so  far  as 
the  court  used  the  word  "consent"  in  its  charge,  it  was  used  as 
indicating  a  means  or  method  of  waiving  the  forfeiture,  rather 
than  as  making  a  separate  issue.  From  the  charge  as  a  whole 
we  are  unable  to  see  how  the  jury  could  understand  that  plain- 
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tiff,  in  addition  to  proving  a  waiver,  must  prove  consent.  It 
is  difficult  for  men  accustomed  to  make  nice  distinctions  in  the 
meaning  of  words  to  comprehend  any  difference  between  consent 
and  waiver  as  applied  to  words  or  actions  of  the  agent  after  the 
additional  insurance  had  been  procured.  We  think  it  clear  that 
any  such  distinction  would  not  be  seen  by  the  jury,  under  the 
instructions  in  this  case. 

The  instruction  decided  by  the  trial  court  to  be  erroneous  and 
prejudicial  was  this:  "If  you  find  that  he  [the  agent]  did  have 
such  knowledge  of  this  additional  insurance  before  the  fire,  you 
will  then  proceed  to  determine  whether,  acting  for  his  company, 
he  consented  to  such  insurance  and  waived  the  breach  of  the 
contract  involved  in  the  procurement  of  it."  Even  granting  that 
there  was  slight  inaccuracy  in  using  "and"  instead  of  "or,"  this 
instruction  only  tells  the  jury  to  consider  whether  the  agent  con- 
sented to  the  insurance  and  waived  the  forfeiture.  It  does  not, 
even  taken  by  itself,  tell  the  jury  that  they  must  find  both  consent 
and  waiver.  Nor  is  defendant's  fourteenth  request,  given  by  the 
court  open  to  the  objection  that  it  conveys  the  idea  that,  to  find 
for  the  plaintiff,  there  must  be  both  consent  and  waiver.  This 
request  instructed  the  jury  that,  if  they  found  from  the  evidence 
that  defendant  did  not  consent  to  the  additional  insurance  and 
did  not  waive  the  provisions  of  the  policy,  plaintiff  could  not  re- 
cover. In  other  words,  if  defendant  did  consent,  or  did  waive, 
plaintiff  could  recover.  We  are  satisfied  that  the  conscientious 
and  praiseworthy  desire  of  the  trial  court  to  correct  any  possible 
errors  of  its  own  led  it  to  discover  error  and  prejudice  where 
none  really  existed.  The  jury  were  told  in  language  so  clear  that 
it  could  not  be  misunderstood  that,  if  defendant  waived  the  for- 
feiture by  the  words  or  conduct  of  its  agent,  plaintiff  was  entitled 
to  a  verdict. 

[2,  3]  The  following  instruction  defined  the  issue  clearly,  and 
must  have  made  it  perfectly  plain  to  the  jury:  "A  waiver  may 
be  said  to  be  a  voluntary  relinquishment  of  a  known  right.  It 
need  not  be  by  word  of  mouth,  and  it  need  not  be  in  writing.  It 
may  be  consent  expressly  or  impliedly  given.  It  may  consist  in 
the  doing  of  some  act  which  is  inconsistent  with  an  intention  to 
insist  on  a  strict  performance,  or  in  a  course  of  conduct  incon- 
sistent with  and  in  disregard  of  the  terms  of  the  contract.  The 
plaintiff  claims  that  Mr.  Carley  waived  such  breach  if  with 
knowledge  of  the  additional  insurance  he  expressed  to  the  plain- 
tiff his  consent  thereto;  and  if  with  such  knowledge  he  did 
express  his  consent  thereto  to  the  plaintiff,  then  as  a  matter  of 
law  he  did  thereby  consent  to  the  additional  insurance  and  waived 
the  breach  of  the  condition  involved  in  procuring  it.  He  waived 
it,  also,  if  with  such  knowledge  he  elected  to  and  did  treat  and 
recognize  the  policy  of  insurance  as  a  subsisting  and  valid  con- 
tract." This  instruction  clearly  makes  waiver  the  only  issue  in 
the  case.    It  is  a  correct  and  comprehensive  statement  of  the  law. 
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[4]  The  effort  to  sustain  the  order  granting  a  new  trial  on  the 
ground  that  the  court  refused  to  give  certain  instructions  re- 
quested the  plaintiff  is  unavailing.  No  exception  was  taken  to  the 
refusal  to  give  any  of  these  requests,  nor  was  any  error  in  this  re- 
gard assigned  on  the  motion  for  a  new  trial. 

[5]  There  was  no  error  in  giving  defendant's  third  request.  It 
was  correct  that  procuring  the  additional  insurance,  unless  con- 
sented to,  ipso  facto  avoided  the  policy,  and  that  the  mere  failure 
to  cancel  the  policy  after  knowledge  of  such  insurance  did  not 
justify  a  conclusion  that  defendant  had  elected  to  continue  the 
policy  in  force.  It  is  claimed  that  the  court  erred  in  conveying 
to  the  jury  the  idea  that  the  secret  intention  of  the  agent  was 
material.    The  charge  is  not  fairly  open  to  this  objection. 

After  a  careful  scrutiny  of  the  instructions  given,  we  feel 
satisfied  that  there  was  no  error,  and  nothing  to  confuse  or  mis- 
lead the  jury.  Concededly  the  verdict  has  ample  support  in  the 
evidence.    We  think  it  ought  to  have  been  allowed  to  stand. 

The  order  granting  a  new  trial  is  reversed,  with  directions  to 
enter  judgment  on  the  verdict. 


♦  •♦ 


SUPREME  COURT  OF  CALIFORNIA. 


O'NEILL 

vs. 

UNION   ASSUR.    SOCIETY,   Ltd. 


SAME 

vs. 

LAW  UNION  &  ROCK  INS.  CO.,  Ltd.    (S.  F.  6,180.)* 

1.  TRIAL-INSTRUCTIONS— CONFORMITY  TO  EVIDENCE. 

Where,  as  applied  to  the  conditions  of  which  there  was  evidence,  to 
which  it  obviously  referred,  the  instruction,  in  an  action  on  a  fire 
policy,  that  plaintiff's  right  to  recover  was  not  affected  by  the  pres- 
ence on  the  premises,  at  the  time  of  the  fire,  of  any  gasoline  which 
came  into  the  premises  in  the  reservoirs  of  automobiles,  was  proper, 
complaint  may  not  be  made  that  it  was  broad  enough  to  have  al- 
lowed great  quantities  of  gasoline  being  so  brought  in,  and  then 
emptied  out  and  stored  in  the  building — a  thing  of  which  there  was 
no  evidence. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  505,  596^12;   Dec.  Dig.  §  252.) 

♦  Decision  rendered,  Oct.  9,  1913.    Rehearing  denied,  Nov.  8,  1913.    135 
Pac.  Rep.  1124. 
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2.  INSURANCE— LIABILITY— NEGLIGENCE  OF  INSURED. 

The  instruction,  in  an  action  on  a  fire  policy,  that  the  insurer  would 
not  be  relieved  by  the  fact  that  the  fire  occurred  through  the  negli- 
gence of  plaintiff  or  his  tenant,  is  in  conformity  to  Civ.  Code,  § 
2629,  declaring  that  an  insurer  "is  not  exonerated  by  the  negligence 
of  the  insured,  or  of  his  agents  or  others." 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1771-1784;  Dec.  Dig. 
§669.) 

3.  NEW  TRIAL— HARMLESS  ERROR— DI  S  REG  ARDI  N  G  IN- 

STRUCTIONS. 

Where  a  fire  policy  allowed  insured  to  have  more  than  one  automobile  on 
the  premises  at  one  time,  as  he  had  at  the  time  of  the  fire,  the 
disregarding  by  the  jury  of  an  instruction  to  the  contrary  did  not 
make  the  verdict  against  law,  or,  at  least,  does  not  require  a  reversal. 

(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  132-134;   Dec.  Dig.  §  66.) 

4.  NEW  TRIAL— AGENTS— IMPUTED  NOTICE. 

Agents  of  an  insurance  company  whose  only  connection  with  an  insured 
was  that  he  requested  them  as  agents  of  the  company  to  issue  to 
him  policies,  were  not  his  agents  so  as  to  require  their  knowledge 
to  be  imputed  to  him. 

(For  other  cases,  see  New  Trial,  Cent.  Dig.  §  237;   Dec.  Dig.  §  113.) 

Department  1.  Appeal  from  Superior  Court,  Fresno  County; 
H.  Z.  Austin,  Judge. 

Two  actions,  both  by  W.  J.  O'Neill,  one  against  the  Union  As- 
surance Society,  Ltd.,  the  other  against  the  Law  Union  &  Rock 
Insurance  Company.  From  judgments  for  plaintiff,  and  from 
orders  denying  motions  for  new  trial,  defendants  appeal.  Af- 
firmed. 

J.  F.  Riley,  of  San  Francisco,  and  Geo.  Cosgrave,  of  Fresno, 
for  Appellants. 

Chickering  &  Gregory,  of  San  Francisco,  and  Sutherland  & 
Barbour,  of  Fresno,  for  Respondent. 

Shaw,  J. 

In  these  actions  the  plaintiff  sued  to  recover  upon  three  poli- 
cies of  insurance  issued  to  him,  one  of  them  by  the  Union  Assur- 
ance Society,  Ltd.,  the  other  two  by  the  Law  Union  &  Rock 
Insurance  Company,  Ltd.  In  each  of  the  cases  the  verdict  was 
for  the  plaintiff  and  judgment  was  entered  thereon.  Defendants 
each  moved  for  a  new  trial  and  the  motions  were  denied.  The 
appeals  are  from  the  judgments  and  from  orders  refusing  new 
trials.  The  two  cases  were  tried  upon  the  same  evidence  and 
the  record  presents  them  in  one  transcript. 

The  property  insured  and  the  fire  which  damaged  and  de- 
stroyed it  were  the  same  as  those  considered  in  the  opinion  this 
day  filed  in  the  two  cases  of  O'Neill  vs.  Caledonian  Ins.  Co.  and 
O'Neill  vs.  American  Ins.  Co.  (S.  F.  No.  6,179)  135  Pac.  1121, 
in  which  the  judgments  and  orders  in  favor  of  O'Neill  were 
affirmed.     The  three  policies  sued  on  in  the  two  actions  pre- 
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sented  in  the  record  in  No.  6,180  are  of  the  same  form  as  those 
involved  in  S.  F.  No.  6,179.  The  evidence  is  also  substantially 
the  same  and  the  propositions  of  law  presented  and  decided 
there  are  also  involved  in  these  actions.  The  discussion  and  con- 
clusions set  forth  in  that  decision  are  equally  applicable  here. 
We  refer  to  them,  without  repeating  them,  as  a  part  of  the  opin- 
ion of  the  court  applicable  to  these  cases.  It  is  necessary,  how- 
ever, to  discuss  some  additional  points  not  presented  in  the  other 
cases. 

[i]  Instruction  16  stated  that  the  right  of  plaintiff  to  recover 
was  not  affected  by  the  presence  on  the  premises,  at  the  time 
of  the  fire,  of  any  gasoline  which  came  into  the  premises  in  the 
reservoirs  of  automobiles.  In  criticism  of  this  instruction  it  is 
suggested  that  it  would  allow  the  jury  to  find  for  the  plaintiff, 
although  thousands  of  gallons  of  gasoline  might  have  been 
brought  into  the  building  in  the  reservoirs  of  machines  and 
thereafter  emptied  into  gasoline  tanks  and  kept  stored  in  the 
building.  The  criticism  is  not  based  upon  any  facts  or  any  evi- 
dence in  the  case.  No  such  proceedings  were  shown.  It  is  obvi- 
ous that  the  instruction  referred  to  the  gasoline  brought  into  the 
building  in  the  reservoir  of  Warlow's  machine  at  the  time  it  was 
left  for  repairs  and  which  was  afterwards  drained  out  of  the 
reservoir  while  it  was  being  repaired.  The  jury  could  not  have 
misunderstood  it.  This,  as  shown  in  the  other  opinion,  was  not 
a  violation  of  the  policy. 

[2]  Instruction  17  stated  that  the  insurance  company  would 
not  be  relieved  by  the  fact  that  the  fire  occurred  through  the 
negligence  of  the  plaintiff  or  of  a  tenant  of  the  building  under 
him.  This  is  in  conformity  with  the  provision  of  section  2629 
of  the  Civil  Code,  declaring  that  an  insurer  "is  not  exonerated 
by  the  negligence  of  the  insured,  or  of  his  agents  or  others." 

[3]  Instruction  6  stated  to  the  jury  that  the  policy  allowed  but 
one  automobile  to  be  stored  or  stabled  on  the  premises  and 
that  if  more  than  one  was  stored  or  stabled  therein  they  should 
find  for  the  defendant.  The  appellants  contend  that  the  verdict 
was  against  law  because  the  jury  must  have  disregarded  this 
instruction ;  it  appearing  that  a  number  of  automobiles  were  con- 
tained in  the  building  at  the  time  of  the  fire.  Under  the  princi- 
ples stated  in  the  former  decision  it  was  allowable  for  the  plain- 
tiff to  keep  and  have  more  than  one  automobile  in  the  premises 
at  one  time.  The  fact  that  the  court  erroneously  instructed  the 
jury  to  the  contrary  does  not  make  the  verdict  against  law,  or, 
at  all  events,  does  not  justify  a  reversal  of  the  judgment,  since 
the  presence  of  more  than  one  automobile  was  clearly  allowed 
by  the  policies  in  question.  O^Neill  vs.  Thomas  Day  Co.,  152 
Cal.  361,  92  Pac.  856,  14  Ann.  Cas.  970.  These  observations 
apply  also  to  some  other  instructions  which  were  too  favorable 
to  the  defendants  and  which  the  jury  apparently  disregarded. 
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[4]  The  rider  in  one  of  the  policies  did  not  contain  the  clause 
in  the  description  providing  that  the  premises  might  be  used  as 
an  auto  repair  shop,  nor  the  warranty  contained  in  the  other 
riders.  The  complaint  alleged  that  this  was  a  mutual  mistake, 
that  the  policies  had  been  issued  by  the  company  and  another  and 
diflferent  rider,  not  expressing  the  contract  between  the  parties, 
had  been  accidentally  attached  thereto,  and  it  asked  that  the 
policy  be  reformed  accordingly.  The  court,  upon  this  issue, 
found  in  favor  of  the  plaintiff  and  ordered  the  reformation  of 
the  policy.  We  have  examined  the  evidence  on  this  subject  and 
think  that  it  was  sufficient  to  sustain  this  finding.  We  do  not 
deem  it  necessary  to  discuss  it  at  length.  The  principal  point, 
made  upon  the  proposition  that  the  evidence  is  insufficient  is 
that  the  agents  of  the  insurance  company.  Shepherd  &  Teague, 
were  also  the  agents  of  O'Neill,  and  that  their  knowledge  must 
be  imputed  to  him.  There  is  no  warrant  for  this  suggestion.  As 
shown  in  the  other  opinion,  they  were  the  agents  of  the  com- 
pany, and  their  only  connection  with  O'Neill  arose  from  the  fact 
that  he  requested  them  as  agents  of  the  company  to  issue  to  him 
the  policies  of  insurance  upon  the  property. 

Some  other  questions  are  presented,  but  they  are  not  of  suffi- 
cient importance  to  require  notice.  We  find  no  prejudicial  error 
in  the  record. 

The  judgment  and  order  appealed  from  in  each  of  the  above- 
entitled  cases  are  affirmed. 

We  concur :    Angellotti,  J. ;   Sloss,  J. 


-♦♦♦- 


KANSAS  CITY  COURT  OF  APPEALS. 

Missouri. 


PATTERSON 

vs. 

AMERICAN  INS.  CO.  of  Newark  N.  J.* 

1.  INSURANCE— VACANCY— "WAIVER." 

An  agreement  between  plaintifT  and  the  agent  of  defendant  insurance  com- 
pany, which  had  insured  plaintiff's  property,  that  if  it  should  become 
vacant  he  would  attach  a  vacancy  permit  to  the  policy  did  not  consti- 
tute a  waiver  of  a  forfeiture  for  a  vacancy  subsequently  occurring, 

♦  Decision  rendered*  Oct.  6,  1913.    160  S.  W.  Rep.  59. 
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since  there  can  be  no  waiver  of  a  forfeiture  until  after  the  ground  for 

forfeiture  has  occurred. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1016,  1017;  Dec.  Dig.  §  382.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8.  pp.  7375-7381,  7831, 

7832.) 

2.  INSURANCE  —  FIRE     POLICY  —  VACANCY  ^  ACTION  — 

QUESTION  FOR  JURY.  , 
In  an  action  on  a  fire  policy,  evidence  held  to  require  submission  to  the 

jury   of    the    question    whether    plaintiff    notified    defendant's    agent 

before  the  loss  that  the  property  had  become  vacant  and  requested 

the  attachment  of  a  vacancy  permit. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 

668.) 

3.  INSURANCE— FIRE    POLICY— VACANCY— WAIVER— LIMITA- 

TION OF  LOSS. 

Where  a  vacancy  permit  was  not  attached  to  the  policy  sued  on,  and 
plaintiff  was  permitted  to  recover  on  the  theory  that  the  forfeiture 
becausei  of  vacancy  without  a  vacancy  permit  was  waived,  he  was 
entitled  to  recover  the  full  face  of  the  policy  and  not  three-quarters 
thereof  as  would  have  been  provided  by  a  vacancy  permit  if  issued; 
the  waiver  being  of  the  forfeiture  of  the  policy  and  not  of  the  issuance 
of  the  vacancy  permit. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1791 ;  Dec.  Dig.  §  666.) 

4.  INSURANCE— VACANCY— FORFEITURE— WAIVER. 

A  condition  in  a  fire  policy  for  forfeiture  in  case  the  property  becomes 
vacant  may  be  waived,  and  if  proper  notice  of  vacancy  is  given  the 
policy  will  remain  in  force  until  the  insurer  takes  action  to  terminate 
the  insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  941 ;  Dec  Dig.  §  372.) 

5.  INSURANCE  —   SETTLEMENT  —  VEXATIOUS     DELAY  — 

QUESTION  FOR  JURY. 

Whether  an  insurance  company  has  been  guilty  of  vexatious  delay  in  set- 
tling a  loss  is  for  the  jury  only  when,  from  a  general  survey  of  all 
the  facts  and  circumstances  in  the  case,  an  inference  can  be  drawn 
that  the  refusal  to  pay  was  unjustifiable  and  vexatious. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 
668.) 

6.  INSURANCE— FIRE  POLICY— LOSS— REFUSAL  TO  SETTLE— 

PENALTY— "VEXATIOUS  DELAY." 
In  an  action  on  a  fire  policy,  defendant  claimed  a  forfeiture  because  of 
vacancy.  On  the  first  trial  plaintiff  relied  on  an  oral  ag^reement  by  the 
insurance  agent  that  if  the  property  became  vacant  in  the  future  he 
would  attach  a  vacancy  permit.  This,  defendant  contended,  was  invalid, 
which  contention  was  upheld  on  appeal,  and  on  the  second  trial  plaintiff 
was  permitted  to  recover  by  proving  notice  of  vacancy  to  the  agent 
prior  to  loss  and  a  failure  of  the  insurer  to  cancel  the  policy,  the  re- 
ceipt of  which  notice  was  denied.  Held,  that  the  failure  to  settle  the 
loss  was  neither  unjustifiable  nor  vexatious  so  as  to  render  defendant 
liable  to  a  penalty  and  for  plaintiff's  attorney's  fees  under  Rev.  St  igop^ 
§  7068,  authorizing  a  recovery  of  a  penalty  and  attorncjr's  fees  in  an 
action  on  a  policy  where  defendant's  failure  to  pay  was  unjustifiable 
and  vexatious. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;  Dec.  Dig.  §  602.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p.  7312.) 
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Appeal  from  the  Circuit  Court,  Jackson  County;  James  H. 
Slover,  Judge. 

Action  by  Henry  M.  Patterson  against  the  American  Insurance 
Company  of  Newark,  N.  J.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed  on  condition. 

Fyke  &  Snider,  of  Kansas  City,  for  Appellant. 
Yates  &  Mastin,  of  Kansas  City,  for  Respondents. 

Trimble,  J. 
For  the  second  time  this  case  is  here  on  appeal  by  defendant. 
See  Patterson  vs.  Insurance  Co.,  164  Mo.  App.  157,  148  S.  W. 
448.  The  suit  is  on  a  fire  insurance  policy  covering  a  farmhouse. 
The  policy  contained  a  clause  that:  "If  the  building  insured  be  or 
become  vacant  and  unoccupied  without  the  consent  of  the 
Western  manager  of  this  company  indorsed  hereon,  then  this 
policy  shall  be  null  and  void."  There  is  no  doubt  but  that  the 
property  became  vacant  some  time,  perhaps  two  months,  before 
it  burned  on  February  10,  1908. 

[i]   At  the  first  trial,  considered  on  appeal  in  164  Mo.  App., 

the  defense  was  made  that  the  house  was  vacant  and  no  consent 

thereto  or  vacancy  permit  had  been  obtained,  and  the   policy 

was  therefore  by  its  terms  null  and  void.    To  meet  this  defense 

plaintiff  urged  that,  before  the  vacancy  occurred,   he   had  an 

agreement  with  defendant's  agent  that,  if  the  property  became 

vacant  at  any  time  in  the  future,  he  would  attach  a  vacancy 

permit,  and  therefore  there  was  a  waiver  of  the  forfeiture  in  the 

policy  as  to  vacancy  without  consent.     On  appeal,  however,  this 

court  held  that  such  agreement,  before  the  vacancy,  could  have 

no  effect  because  there  can  be  no  waiver  of  a  forfeiture  until 

after  the  ground  of  forfeiture  has  occurred  and  remanded  the 

case  for  a  new  trial  on  the  ground  that,  while  plaintiff  could  not 

avoid  forfeiture  because  of  such  prior  waiver,  yet  there  was  some 

evidence  tending  to  show  that  plaintiff,  after  the  vacancy  and 

about  three  weeks  before  the  fire,  had  notified  the  defendant's 

agent  of  the  vacancy  and  requested  him  to  issue  and  attach  a 

vacancy  permit,  and,  if  this  were  true,  defendant  had,  by  failing 

to  act,  waived  the  forfeiture. 

Upon  a  second  trial  this  feature  of  the  case  was  litigated  and 
a  verdict  for  the  plaintiff  was  returned  for  the  full  amount  of 
the  policy,  with  interest,  and  $75  additional  as  10  per  cent 
^ages,  and  a  further  sum  of  $112.50  as  a  reasonable  attorney's 
fee  for  vexatiously  refusing  to  pay  the  amount  due  plaintiff. 

[2]  Defendant  contends  that  the  case  should  be  reversed  be- 
cause plaintiff's  own  testimony,  and  the  conceded  circumstances 
under  which  the  notice  and  request  are  claimed  by  him  to  have 
b^en  made,  show  that  no  notice  was  ever  given  or  request  made. 
This  contention  requires  an  examination  of  the  testimony. 
Plaintiff  was  living  in  Oklahoma.    The  house  in  question  was 
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in  Jackson  County,  Mo.,  near  Independence.  Plaintiff  had  an 
agent  at  Independence,  named  Noland. 

Plaintiff's  claim  that  he  notified  Rider,  defendant's  agent,  of 
the  vacancy  and  to  put  a  vacancy  permit  on  the  policy  is  based 
on  his  testimony  that  on  January  21,  1908,  he  wrote  Rider,  de- 
fendant's agent,  at  Independence,  Mo.,  as  follows :  "I  have  been 
informed  that  my  house  upon  which  I  hold  American  Insurance 
policy  has  become  vacant.  Please  see  that  vacancy  permit  is 
placed."  Defendant's  agent  Rider  denied  ever  receiving  such  a 
letter.  Plaintiff  introduced  in  evidence  a  pencil  copy  of  such 
alleged  letter ;  the  defendant  not  producing  the  original  on  notice 
to  do  so.  The  testimony  of  plaintiff  that  he  wrote  such  a  letter 
on  January  21,  1908,  would  not  appear  strange  were  it  not  for 
the  fact  that  on  February  13,  1908,  three  days  after  his  house 
burned,  he  wrote  to  his  agent  Noland,  saying:  "Yours  of  the 
loth  at  hand  saying  that  my  house  had  burned  down.  Have  you 
gotten  any  particulars  in  the  case  since  writing?  Now,  Mr. 
Noland,  I  want  you  to  give  me  the  two  following  points,  namely, 
how  long  has  the  house  been  vacant,  and  have  you  had  a  vacancy 
permit  on,  or  did  you  have  a  vacancy  permit  on  when  the  house 
burned?  Please  write  me  these  questions  by  return  mail,  and 
don't  say  a  word  to  the  insurance  agent  about  this  as  it  may  cut 
a  figure  in  the  way  of  getting  my  insurance." 

On  March  15,  1908,  plaintiff  again  wrote  his  agent  Noland  as 
follows :  "Regarding  the  burning  of  my  house  I  hold  an  insur- 
ance policy  for  $750,  of  which  I  have  been  trying  to  adjust  with 
the  company.  They  have  now  turned  my  claim  down  and  refuse 
to  pay  any  part  on  the  ground  the  house  was  vacant  at  the  time 
of  fire.  Mr.  Noland,  this  is  rather  a  severe  blow  on  a  poor  man 
like  myself.  Now  what  I  wish  to  do  is  this,  establish  if  possible 
more  proof  regarding  the  exact  situation.  Eventually  I  may  be 
compelled  to  fight  them  in  the  courts  as  a  last  resort  after  all 
other  means  have  failed,  thereby  making  possible  much  trouble 
for  us  all.  Now,  Mr.  Noland,  I  want  you  to  assist  me  in  this 
matter  by  trying  to  learn  the  true  standing  of  the  case  as  regards 
to  a  vacancy.  Are  you  certain  that  there  was  nothing  left  in  the 
way  of  furniture,  a  chair,  table,  stand,  or  other  article  in  the 
building  at  the  time  of  the  fire,  or  at  the  time  that  you  was  there 
when  you  reported  to  me  that  the  building  was  vacant?  Such 
articles  might  establish  in  law  an  occupancy.  Do  you  know 
where  Mr.  Green  Allen,  the  former  tenant,  is;  try  and  find  out 
so  I  can  write  him  concerning  the  case.  The  insurance  agent  at 
Independence  agreed  to  place  vacancy  permits  on  the  house  in 
case  of  vacancies.  Suppose  he  must  have  neglected  to  do  so. 
Kindly  learn  all  you  can  about  the  case  and  report  as  early  as 
possible." 

Twelve  days  later,  on  March  27,  1908,  plaintiflF  wrote  Rider, 
the  insurance  agent  at  Independence,  as  follows:  "Yours  of 
recent  date  was  duly  received,  replying  will  state  that  adverse 
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to  your  understanding,  I  was  not  aware  that  the  house  in  question 
was  vacant  until  about  the  time  the  fire  occurred,  this  being  the 
case  along  with  circumstances  as  named  in  previous  letter  I  am 
unable  to  see  where  I  am  at  fault." 

These  letters  were  admitted  by  plaintiff  to  haVe  been  written 
by  him,  and  he  stated  that  he  tried  to  give  Rider  the  true  state 
of  facts. 

It  must  be  conceded  by  all  candid  minds  that  these  letters, 
written  by  plaintiff  after  the  fire,  make  his  statement  that 
he  wrote  the  letter  of  January  21st  sound  "mighty  fishy,"  if  a 
colloquialism  may  be  permitted  in  a  judicial  opinion.  On  March 
27,  1908,  he  wrote  Rider:  "I  was  not  aware  that  the  house  in 
question  was  vacant  until  about  the  time  the  fire  occurred." 
But  now  he  claims  that  on  January  21,  1908,  he  wrote  the  agent 
saying  he  had  been  informed  the  house  was  vacant  and  to  put  a 
vacancy  permit  on  the  policy.  When  did  he  tell  the  truth  ?  Now 
or  then?  Did  he  tell  it  when  he  wrote  the  letter  of  March  27th 
and  thought  it  would  be  of  some  help  to  him  to  claim  ignorance 
of  the  fact  it  was  vacant,  or  did  he  tell  it  when  he  had  learned 
it  is  necessary  in  order  to  recover  to  know  of  it  and  notify  the 
agent  of  the  vacancy  on  January  21st.  It  is  said  that,  however 
this  may  be,  it  is  a  question  for  the  jury  to  say  whether  he  told 
the  truth  the  first  time  or  the  last.  But  is  there  not  room  for  a 
third  supposition,  namely,  that  the  truth  was  not  told  on  either 
occasion?  It  seems  to  the  writer  that  if  the  eflfect  of  a  failure 
to  secure  a  vacancy  permit  can  be  obviated,  under  such  circum- 
stances as  are  disclosed  here,  then  the  vacancy  clause  in  any 
policy  can  be  eliminated  and  rendered  nugatory  by  the  plaintiff 
calmly  claiming  that  he  notified  the  agent  of  the  vacancy  and 
relying  confidently  upon  the  verdict  of  a  jury  to  do  the  rest.  It 
may  be  that,  strictly  speaking,  it  is  a  question  for  the  jury  to  say 
whether  he  told  the  truth  the  first,  second,  or  neither  of  said 
times,  and  consequently  we  have  no  right  to  interfere.  This 
question  was  considered  in  the  former  decision  in  passing  on  the 
defendant's  demurrer  to  the  evidence,  and  it  was  held  that, 
although  plaintiff's  evidence  was  "strongly  contradicted,"  yet  the 
evidence  that  the  notice  of  vacancy  was  given  was  of  sufficient 
substance  to  justify  the  resubmission  of  the  case  to  the  jury. 
Patterson  vs.  Insurance  Co.,  164  Mo.  App.  loc.  cit.  164,  148 
S.  W.  448.  The  evidence  then  was  the  same  as  now,  and  con- 
sequently the  question  can  be  said  to  have  been  once  adjudicated 
and  settled.  In  view  of  this  fact,  and  in  view  of  the  further 
fact  that  the  jury  is  perhaps  the  judge  of  the  question  when  the 
truth  was  told,  if  ever,  and  that  possibly  there  may  be  ground 
for  attributing  the  inconsistency  to  mistake  and  fallibility  of 
human  memory,  and  that  two  juries  and  two  trial  judges  and 
three  appellate  judges  have  heretofore  held  with  plaintiff  in  the 
matter,  the  writer  is  inclined  to  be  reserved  and  conservative  in 
his  opinion  on  the  point  and  to  hold,  not  without  some  consider- 
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able  worry  and  misgivings,  that  the  obvious  contradictions  and 
inconsistencies  between  plaintiff's  testimony  and  his  admitted 
acts  are  not  sufficient  to  entirely  overthrow  the  evidence  upon 
which  plaintiff's  case  went  to  the  jury. 

[3]  Defendant  contends  also  that  if  plaintiff  is  entitled  to 
recover  more  than  three-fourths  of  the  face  of  the  policy,  since 
the  only  vacancy  permit  in  use  by  the  company  provided  that, 
if  the  fire  occurred  while  the  property  was  vacant,  the  amount 
recovered  should  be  only  three-fourths  of  the  loss.  But  this  con- 
tention is  based  on  a  misconception  of  the  grounds  upon  which 
the  plaintiff's  right  to  recover  is  planted.  The  policy  does  not 
provide  that  if  the  loss  occurs  while  the  house  is  vacant,  the 
amount  due  thereunder  shall  only  be  three-fourths  of  the  loss. 
That  appears  only  in  the  vacancy  permit.  The  suit  is  not  based 
on  a  policy  with  a  vacancy  permit  attached  but  on  a  policy  in 
which  the  clause  rendering  it  void  has  been  eliminated  by  waiver, 
leaving  it  a  policy  for  the  full  amount  insuring  the  house  whether 
vacant  or  occupied.  The  case  of  Sullivan  vs.  Insurance  Co.,  89 
Mo.  App.  106,  is  not  in  point  because  in  that  case  the  vacancy 
permit  had  become  operative.  In  other  words,  the  suit  in  that 
case  was  on  a  policy  with  a  vacancy  permit  attached,  and  hence 
plaintiff  could  recover  only  according  to  the  terms  thereof.  The 
suit  is  not  based  in  any  manner  on  the  permit;  neither  are  its 
terms  set  up  as  matter  of  defense  by  the  pleadings.  The  sole 
issue  was  whether  the  policy  was  in  force  or  had  become  void  by 
reason  of  the  vacancy,  and  that  issue  depended  solely  on  whether 
the  forfeiture  had  been  waived. 

[4]  The  condition  in  the  policy  as  to  the  property  being  vacant 
can  be  waived  the  same  as  any  other  condition.  Clay  vs.  In- 
surance Co.,  97  Ga.  44,  25  S.  E.  417.  If  proper  notice  is  given, 
the  policy  will  remain  in  force  until  the  insurer  takes  action  to 
terminate  the  insurance.  2  Cooley's  Briefs  on  Ins.  1657,  1658; 
Wakefield  vs.  Insurance  Co.,  50  Wis.  532,  7  N.  W.  647 ;  Strunk 
vs.  Insurance  Co.,  160  Pa.  345,  28  Atl.  779,  40  Am.  St.  Rep.  721. 
The  only  place  in  which  the  reduction  of  one-fourth  of  the  in- 
surance appears  is  in  the  vacancy  permit  itself,  not  in  the  policy; 
and,  since  the  vacancy  permit  never  came  into  existence  at  all, 
the  reduction  clause  never  came  into  existence.  The  policy  was 
on  the  house  for  a  certain  amount  of  insurance  with  a  clause 
rendering  it  null  if  the  house  became  vacant  without  the  consent 
of  the  company.  When  as  found  by  the  jury,  the  company  was 
notified  on  January  21,  1908,  that  the  house  was  vacant,  it  had 
three  alternatives:  First,  to  immediately  cancel  the  policy  and 
return  the  unearned  premium ;  second,  to  consent  to  the  vacancy 
and  place  a  permit  on  the  policy  which  by  its  terms  would  reduce 
the  insurance  one- fourth;  third,  to  waive  the  vacancy  clause  in 
the  policy  by  making  no  objection  and  retaining  the  premium, 
thereby  leaving  the  policy  in  force  for  the  full  amount  with 
nothing  in  the  policy  covering  vacancy.    According  to  the  verdict. 
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this  is  what  was  done.  The  amount  of  insurance  due,  therefore, 
is  the  amount  of  the  policy. 

In  addition  to  the  question  of  waiver,  the  trial  court  submitted 
the  question  of  vexatious  refusal  to  pay  the  loss,  and  the  jury  in 
addition  to  a  finding  of  $959.12  due  on  the  policy,  assessed  a 
penalty  of  $75  and  an  attorney's  fee  of  $112.50  under  section 
7068,  Rev.  St.  Mo.  1909.  In  our  opinion  the  record  does  not 
disclose  any  evidence  to  warrant  the  court  in  submitting  the 
question  of  vexatious  refusal  to  pay. 

[5]  It  is  true  the  whole  question  of  vexatious  delay  is  a  ques- 
tion for  the  jury,  as  has  been  decided  by  Keller  vs.  Insurance 
Co.,  198  Mo.  440,  95  S.  W.  903,  but  it  is  only  so  when,  from  a 
general  survey  of  all  the  facts  and  circumstances  in  the  case,  an 
inference  can  be  drawn  that  the  reftisal  was  unjustifiable  and 
vexatious.  Keller  vs.  Insurance  Co.,  supra,  198  Mo.  loc.  cit. 
460,  461,  95  S.  W.  903. 

[6]  And  while  affirmative  proof  is  not  required  to  show  vex- 
atious refusal,  yet  the  penalty  should  not  be  inflicted  unless  the 
evidence  and  circumstances  show  that  such  refusal  was  wilful 
and  without  reasonable  cause  as  the  facts  appeared  to  a  rea- 
sonable and  prudent  man  before  the  trial;  and  merely  because 
the  judgment,  after  trial,  is  adverse  to  defendant's  contention 
is  no  reason  for  inflicting  the  penalty.  Blackwell  vs.  Insurance 
Co.,  80  Mo.  App.  75.  In  the  first  trial  plaintiff  relied  upon  an 
oral  agreement  on  the  part  of  the  agent  that,  if  the  house  became 
vacant  in  the  future,  he  would  attach  a  vacancy  permit.  This, 
defendant  contended,  was  not  valid,  and  on  appeal  defendant's 
contention  was  upheld.  A  refusal  to  pay  on  this  ground  could 
not  be  held  vexatious ;  and  while  plaintiff's  claim  that  he  wrote 
a  letter  to  defendant's  local  agent  notifying  him  of  the  vacancy 
has  been  upheld  by  the  jury  in  the  second  trial,  and  a  waiver  of 
the  vacancy  clause  has  been  thereby  established,  still  in  view  of 
the  admitted  correspondence  of  plaintiff  contradicting  his  claim 
of  having  written  such  letter,  and  the  denial  of  the  agent  of 
having  received  it,  the  company  had  a  right  to  litigate  that  ques- 
tion without  being  penalized  for  so  doing.  In  other  words,  the 
facts  and  circumstances  admitted  by  plaintiff  are  sufficient  to 
give  the  company  reasonable  grounds  for  defending  the  suit 
and  takes  the  element  of  vexatiousness  out  of  its  refusal  to  pay. 

If,  therefore,  the  plaintiff  will,  within  fifteen  days,  file  a  re- 
mittitur of  $187.50,  being  the  aggregate  amount  of  the  penalty 
imposed  and  attorney's  fee  assessed,  together  with  6  per  cent 
interest  thereon  from  the  date  of  th^  judgment,  this  case  will  be 
affirmed,  otherwise  it  will  be  reversed  and  the  cause  remanded. 
All  concur. 


VoU   XLIII.- 
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O'NEILL  vs.  CALEDONIAN  INS.  CO.— SAME  vs.  AMERI- 
CAN INS.  CO.    (S.F.  6,179.)* 
(Supreme  Court  of  California.) 

1.  INSURANCE— POLICY— CONSTRUCTION— RIDER— WRITING 

AND  PRINTING. 

In  a  case  where,  by  provision  of  it,  the  rider  on  a  fire  policy  prevails 
over  the  suspension  clause  of  the  policy,  the  provision  in  the  writ- 
ten part  of  the  rider  that  the  building  is  to  be  i;sed  as  an  "auto 
repair  shop"  permits  such  use  of  gasoline  on  the  premises  as  is  usual 
and  necessary  to  the  conduct  of  such  a  shop;  the  printed  part  of  the 
rider  being,  by  provision  of  Civ.  Code,  §  1651,  as  to  repugnancy 
between  the  written  and  printed  part  of  contracts,  controlled  by  the 
written  part. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  301-304;   Dec.  Dig.  §  149.) 

2.  INSURANCE— WARRANTY    IN    RIDER  — AUTOMOBILES    ON 

PREMISES. 

The  presence  on  the  premises,  at  the  time  of  the  fire,  of  several  auto- 
mobiles, each  with  gasoline  in  its  tank,  did  not  suspend  the  fire 
policy;  the  warranty  in  the  rider  on  the  policy,  which  by  provision 
of  Civ.  Code,  §  1654,  is  to  be  construed  most  favorably  for  insured, 
that  no  gasoline  other  than  in  the  reservoirs  of  "machines"  shall  be 
admitted  into  the  building  where  "the  machine  is  permanently  or  tem- 
porarily stabled,"  allowing  more  than  one  machine  to  be  kept  there. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  782-791 ;   Dec.  Dig.  §  326.) 

3.  INSURANCE— POLICY— SUSPENSION— INCREASE    OF    RISK. 
The  presence  prior  to  the  fire  of  forbidden  gasoline  on  the  premises,  it 

having  been  removed  before  the  fire,  did  not  affect  liability  for  loss; 
the  policy  not  providing  that  it  should  be  void  for  such  presence, 
but  only  that  the  insurer  should  not  be  liable  for  loss  occurring 
while  the  risk  was  increased  by  presence  of  gasoline  in  excess  of  a 
quart,  that  is  suspending  the  policy  during  such  presence. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  702,  763,  828;  Dec.  Dig.  § 
309.) 

4.  INSURANCE— POLICY— MUTUAL   MISTAKE— REFORMATION 
The  mistake  of  the  agents  of  an  insurance  company,  or  of  their  clerk, 

in  putting  on  a  renewal  policy  the  old  form  of  rider,  instead  of  the 
new  form,  of  which  latter  form  insured  did  not  know,  was  not  im- 
putable  to   insured,   so   as   to   render   the   mistake   mutual,   and   so 
permit  of  reformation  for  the  company  after  a  fire. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  265-272;   Dec.  Dig.  §  143.) 

5.  PLEADING— ADMISSION  BY  FAILURE  TO  DENY. 

Plaintiff,  in  an  action  on  a  ftre  policy,  is  not  required  to  prove  occu- 
pancy of  the  building  as  specified  in  the  policy;  the  admission  of 
such  fact,  by  the  answer's  failure  to  deny  the  allegation  thereof  in 
the  complaint,  not  being  destroyed  by  the  answer's  allegation  that 
the  building  was  also  occupied   for  other   and   forbidden  purposes, 

♦  Decision  rendered,  Oct.  9,  1913.    Rehearing  denied,  Nov.  8,  1913.    135 
Pac.  Rep.  1121. 
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that  being  affirmative  matter  by  way  of  defense,  the  burden  of  prov- 
ing which  is  on  defendant. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  270-275;   Dec.  Dig.  §  129.) 

Department  1.  Appeal  from  Superior  Court,  Fresno  County; 
H.  Z.  Austin,  Judge. 

Two  actions,  both  by  W.  J  O'Neill,  one  against  the  Caledonian 
Insurance  Company,  the  other  against  the  American  Insurance 
Company.  From  judgments  for  plaintiff,  and  from  orders  de- 
nying motions  for  new  trial,  defendants  appeal.    Affirmed. 

J.  F.  Rily,  of  San  Francisco,  and  Geo.  Cosgrave,  of  Fresno, 
for  Appellants. 

Chickering  &  Gregory,  of  San  Francisco,  and  Sutherland  & 
Barbour,  of  Fresno,  for  Respondent. 


♦♦^ 

WALMSLEY  vs,  STOWELL  et  al. 
(Kansas  City  Court  of  Appeals.    Missouri.) 

MONEY  RECEIVED— VOLUNTARY  PAYMENT— RECOVERY. 

Plaintiff,  an  insurance  broker,  having  applied  to  defendants  for  insurance 
for  a  client,  policies  were  issued,  and  at  the  end  of  the  month  plaintiff 
advanced  the  premiums  for  his  client,  and  defendants  paid  them  to  the 
receivers  of  the  insurance  companies  writing  the  policies  which  in  the 
meantime  had  become  insolvent.  The  client  died  before  paying  any  of 
the  premiums  to  plaintiff,  the  property  was  destroyed  by  fire,  and,  the 
insurers  having  become  insolvent,  nothing  was  collected  thereon.  Held, 
that,  plaintiff  having  voluntarily  advanced  the  premiums  to  defend- 
ants, and  they  having  paid  the  same  to  the  receivers  of  the  insurers, 
defendants  had  no  money  belonging  to  plaintiff  which  in  equity  they 
ought  not  to  keep,  and  hence  were  not  liable  to  plaintiff  therefor  in 
assumpsit. 

(For  other  cases,  see  Money  Received,  Cent.  Dig.  §§  is,  21-27;  Dec.  Dig. 
§6.) 

Appeal  from  the  Circuit  Court,  Jackson  County;  W.  O. 
Thomas,  Judge. 

Suit  by  Harry  Walmsley  against  A.  C.  Stowell  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals.    Affirmed. 

J.  H.  Bremerman,  of  Kansas  City,  for  Appellant. 
H.  L.  Green,  of  Kansas  City,  for  Respondents. 

♦  Decision  rendered,  Oct.  6,  1913.    160  S.  W.  Rep.  62. 
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MILLVILLE  AERIE  NO.  1836,  FRATERNAL  ORDER  OF 
EAGLES  vs.  WEATHERBY  et  al.* 

(Court  of  Chancery  of  New  Jersey.) 

1.  VENDOR  AND  PURCHASER— TAXES  ACCRUING  AFTER  CON- 

TRACT. 

Taxes  accruing  after  a  contract  of  sale  but  before  the  conveyance  of  the 

land  must  be  paid  by  the  party  in  possession. 
(For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §§  408-412;  Dcfc. 

Dig.  §  198.) 

2.  TAXATION— PAYMENT  BY  VENDOR— RECOVERY  FROM 

VENDEE— VOLUNTARY  PAYMENT. 

Where  the  purchaser  of  land  went  into  possession  when  the  contract  was 
executed,  and  from  that  time  enjoyed  the  rents  of  the  property,  the 
payment  by  the  vendor  of  taxes  accruing  after  the  purchaser  went  into 
possession  and  before  conveyance,  it  appearing  that  the  purchaser  had 
refused  to  pay  them,  is  not  voluntary,  for  the  vendor  might  pay  them 
to  protect  the  title,  and  charge  the  amount  so  paid  to  the  vendee. 

(For  other  cases,  see  Taxation,  Cent.  Dig.  §§  986,  987;  Dec.  Dig.  §  531.) 

3.  VENDOR  AND  PURCHASER— TAXES— STATUTES. 

P.  L.  1903,  p.  424,  §  46,  permitting  a  tenant  to  recover  the  amount  of  taxes 
paid  from  his  landlord,  does  not  modify  the  rule  requiring  a  vendee  in 
possession  under  a  contract  of  sale  to  pay  the  taxes  accruing  during 
that  period. 

(For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §§  408-412;  Dec. 
Dig.  §  198.) 

4.  INSURANCE— RIGHT    TO    PROCEEDS— VENDOR    OR    PUR- 

CHASER. 

A  purchaser  under  a  valid  contract  becomes  the  equitable  owner  of  the 
land,  the  vendor  retaining  the  legal  title  simply  as  trustee  and  as 
security  for  the  unpaid  purchase  money,  and  as  such  equitable  owner 
the  purchaser  is  entitled  to  the  proceeds  from  policies  of  insurance  on 
the  property. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1439-1443 ;  Dec.  Dig.  §  580.) 

5.  VENDOR  AND  PURCHASER— CONTRACTS  OF  PURCHASE- 

LIABILITY  OF  VENDEE. 

Where  the  purchaser  of  property,  subject  to  a  mortgage,  entered  into 
possession  before  conveyance,  the  contract  providing  that  the  pur- 
chaser might  assume  a  mortgage  as  a  part  payment,  and  that,  in  case 
it  or  any  amount  due  is  demanded  by  the  mortgagee,  then  the  amount 
of  the  mortgage  is  to  be  secured  by  a  purchase-money  mortgage  from 
the  purchaser  to  the  vendor,  the  vendor  having  insured  the  property 
and  paid  the  premiums  because  the  mortgagee  threatened  to  foreclose 
in  case  it  was  not  done,  is  not  entitled  to  recover  the  amount  of  the 
premiums  from  the  purchaser;  it  appearing  that  the  insurance  was 
taken  out  for  the  vendor's  benefit,  and  that  the  purchaser  was  given 
no  option  as  to  whether  he  desired  it  or  not. 

(For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §  1440;  Dec.  Dig. 
§  199.) 

♦  Decision  rendered.    Oct.  24,  1913.    88  Atl.  Rep.  847. 
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d  COSTS— RIGHT  TO  COSTS— RELIEF. 

Where  the  complainant,  who  was  a  vendor  of  land,  sought  to  coinpel  the 
vendee  not  only  to  pay  taxes  which  accrued  after  he  went  into  pos- 
session and  before  the  contract  was  consummated,  but  to  require  him  to 
pay  insurance  premiums>  and  was  successful  only  as  to  the  taxes,  costs 
should  be  allowed  neither  party. 

(For  other  cases,  see  Costs,  Cent.  Dig.  §  272;  Dec.  Dig.  §  61.) 

Bill  by  the  Millville  Aerie  No.  1836,  Fraternal  Order  of  Eagles, 
against  Benjamin  N.  Weatherby  and  others.  Decree  awarding 
plaintiff  only  part  of  the  relief  prayed. 

Joseph  F.  Smith,  of  Millville,  for  Complainant. 
Joseph  H.  Powell,  of  Bridgeton,  for  Defendants. 


♦  ♦♦ 


SERGEANT  vs.  GOLDSMirH  DRY  GOODS  CO.  et  al.* 
(Court  of  Civil  Appeals  of  Texas.    Dallas.) 

1.  INSURANCE— CONSTRUCTION  OF  CONTRACT— STATUS  OF 
MEMBERS— PAPERS  TO  BE  CONSIDERED. 

While  the  plan  of  an  unincorporated  insurance  association,  as  disclosed 
by  the  application  for  membership  and  the  contract  of  insurance  en- 
tered into  by  the  members  with  each  other,  cannot  affect  third  per- 
sons, yet  in  fixing  the  legal  status  of  its  members  such  plan  may  be 
examined  to  ascertain  the  nature  of  the  association. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1824;    Dec.  Dig.  §  687.) 

Z  INSURANCE  — MUTUAL  BENEFIT  INSURANCE  — NATURE 
AND  STATUS. 

Where  the  plan  of  an  unincorporated  insurance  association  provided 
that  each  member  should  make  a  cash  deposit  from  which  to  pay 
losses,  the  unexpended  portion  to  be  returned  to  the  member  at  the 
expiration  of  his  policy,  the  expectation  being  that  the  members 
would  thereby  secure  a  cheaper  insurance,  while  the  plan  contem- 
plated mutual  fire  protection,  it  was  also  for  mutual  profit  and  ad- 
vantage and  not  merely  for  benevolent,  charitable,  etc.,  purposes, 
though  the  plan  contemplated  the  nonaccumulation  of  profits. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1824;   Dec.  Dig.  §  687.) 

3.  INSURANCE— MUTUAL  BENEFIT  INSURANCE  — LIABILITY 
OF  MEMBERS  TO  THIRD  PERSONS. 

The  members  of  an  unincorporated  insurance  association,  operating  un- 
der a  plan  whereby  members  make  a  deposit  from  which  to  pay 
losses  and  the  business  is  run  by  a  manager,  the  object  being  cheaper 
insurance,  are  liable  for  any  debts  incurred  during  their  period  of 
membership,  and  any  agreement  between  the  members  limiting  their 

♦  Decision  rendered,  June  28,  1913.     Rehearing  denied,  Oct  18,  1913. 
159  S.  W.  Rep.  1036. 
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liability  would  no  more  affect  third  persons  than  a  similar  agree- 
ment in  an  ordinary  partnership. 

<For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  § 
694.) 

4.  INSURANCE— MUTUAL  BENEFIT  INSURANCE—RIGHTS  OF 

MEMBERS  AS  TO  EACH  OTHER. 
The  rights  and  liabilities  of  the  members  of  an  unincorporated  mutual 

benefit  insurance   association,   as   between   themselves,   are  governed 

by  the  provisions   of   the   application    for   insurance   and   the  policy 

contract  issued  thereon. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;    Dec.  Dig.  § 

694.) 

5.  INSURANCE— MUTUAL  BENEFIT   INSURANCE— CONSTRUC- 

TION OF  CONTRACT  — LIABILITY  OF  MEMBERS  FOR 
LOSSES— LLOYD^S  INSURANCE. 

The  members  of  an  unincorporated  mutual  benefit  insurance  association, 
the  losses  of  which  are  ordinarily  paid  from  deposits  made  by  the 
members,  but  the  policies  of  which  provide  that  the  members  agree 
to  pay  any  loss  in  the  proportion  that  the  amount  of  their  deposits 
bear  to  the  total  deposits,  are  liable  upon  such  policies  in  that 
proportion;  such  plan  being  different  from  Lloyd's  insurance,  where 
policies  are  issued  to  third  persons  as  well  as  members  and  losses 
are  paid  from  a  trust  fund  contributed  by  the  members. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  735.) 

6.  INSURANCEr-MUTUAL    BENEFIT    INSURANCE— LIABILITY 

OF  MEMBERS  FOR  LOSSES— CORPORATIONS  AS  MEM- 
BERS. 

The  liability  of  the  members  of  an  unincorporated  mutual  benefit  insur- 
ance association  for  losses,  under  a  plan  whereby  a  manager  was 
appointed  to  carry  on  the  business,  the  losses  being  payable  by  the 
members,  is  based  on  the  principle  of  agency,  and  a  corporation  can- 
not escape  liability  on  the  ground  that  it  could  not  become  a  mem- 
ber of  a  partnership,  for,  while  the  liability  is  similar  to  the  liability 
of  partners,  the  arrangement  did  not  constitute  a  copartnership. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  § 
694.) 

Appeal  from  District  Court,  Dallas  County;  Kenneth  Force, 
Judge. 

Suit  by  George  Sergeant,  as  receiver  of  and  trustee  for  cred- 
itors of  the  Commercial  Underwriters,  against  the  Goldsmith 
Dry  Goods  Company  and  others  to  charge  the  defendants,  as 
members  of  the  unincorporated  association  known  as  the  Com- 
mercial Underwriters,  with  personal  liability  for  its  debts.  From 
a  judgment  for  defendants,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Meador  &  Davis,  of  Dallas,  for  Appellant. 

Madden,  Trulove  &  Kimbrough,  of  Amarillo,  and  Read  & 
Lowrance,  and  Spence,  Knight,  Baker  &  Harris,  all  of  Dallas,  for 
Appellees. 
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HOME  FIRE  INS.  CO.  vs.  WILSON  et.  al.* 
(Supreme  Court  of  Arkansas.) 

1.  TRIAI^DIRECTION    OF    VERDICT— EFFECT    OF    MOTIONS 

BY  BOTH  PARTIES. 
Where  each  of  the  parties  requests  a  peremptory  instruction  in  his  favor, 

and  requests  no  other  instruction,  they  in  effect  agree  that  the  issue 

should  be  decided  by  the  court,  and  the  court's  finding  has  the  same 

effect  as  the  verdict  of  a  jury. 
(For  other  cases,  sec  Trial,  Cent.  Dig.  §  400;  Dec.  Dig.  §  177.) 

2.  APPEAL    AND    ERROR— REVIEW— FINDINGS    OF    COURT- 

CONSIDERATION  OF  EVIDENCE. 
In  reviewing  the  decision  of  the  trial  court  upon  motions  by  both  parties 

for  a  peremptory  instruction,  the  evidence  is  to  be  given  its  highest 

probative  value  in  support  of  the  decision.  . 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2912,  2917,  3748, 

3758,  4024;   Dec.  Dig.  §  927.) 

3.  INSURANCE— WAIVER    OF    AVOIDANCE    OF    POLICY— VA- 

CANCY OF  PREMISES. 

The  promise  of  the  local  agent  of  the  insurer  to  keep  the  property  in- 
sured was  not  a  waiver  of  the  provision  regarding  nonliability  after 
vacancy  for  ten  days,  nor  did  it  estop  the  insurer  to  deny  that  a 
vacancy  permit  had  been  issued,  though  the  agent  knew  when  the 
premises  became  vacant  and  had  authority  to  issue  such  a  permit, 
subject  to  approval  by  the  insurer. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035,  1040, 
1057;    Dec.  Dig.  §  388.) 

4.  INSURANCE— WAIVER    OF    PROVISIONS    OF    POLICY— VA- 

CANCY OF  PREMISES. 
Mere  knowledge  of  the  insurer's  agent  that  the  property  is  vacant,  and 

has  been   for  a  longer  period  than  that  permitted  by  the  policy,  is 

not  a  waiver  of  that  provision  of  the  policy,  though  no  attempt  is 

made  to  cancel  it  on  that  account. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997;  Dec.  Dig.  §  378.) 

5.  INSURANCEr-WAIVER    OF    PROVISIONS    OF    POLICY— IM- 

PLIED WAIVER— ISSUANCE  OF  POLICY  —  KNOWLEDGE 
OF  FACTS. 

While  evidence  may  not  be  received  to  explain  or  vary  the  terms  of  a 
written  insurance  policy,  its  provisions  are  waived  if  the  agent  issues 
a  policy  with  knowledge  that  the  premises  are  vacant,  or  of  the  ex- 
istence of  other  conditions  contracted  against  by  the  terms  of  the 
policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1028-1031;  Dec.  Dig.  { 
389.) 

6.  INSURANCE— WAIVER  OF   PROVISIONS  OF  POLICY— NE(J- 

LECT  OF  INSURER'S  AGENT. 
Where  an  insured  advises  the  insurer's  agent  of  a  condition  which  would 
work  a  forfeiture  if  not  waived,  yet  one  which  could  and  would  be 
waived  upon  the  doing  of  some  act  by  the  agent,  which  the  insured 

*  Decision  rendered,  July  7,  1913.    159  S.  W.  Rep.  1113.  ~ 
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assumes  in  reliance  upon  the  agent's  promises  has  been  or  will  be 
done,  the  neglect  of  the  agent  to  do  the  act  does  not  invalidate  the 
policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035,  1040, 
1057;   Dec.  Dig.  §  388.) 

7.  INSURANCE— WAIVER    OF    PROVISIONS    OF    POLICY— EX- 

ECUTORY AGREEMENT  TO  WAIVE. 

An  oral  executory  agreement  of  the  insurer's  agent  to  waive  future 
breaches  of  the  conditions  of  the  policy,  if  any  should  occur,  is  not 
enforceable,  for  such  an  agreement  is  not  a  waiver  of  the  effect  of 
an  existing  condition,  but  constitutes  an  amendment  of  the  written 
contract  of  insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1018;   Dec.  Dig.  §  383.) 

8.  INSURANCEr-WAIVER  OF  PROVISIONS  OF  POLICY— FAIL- 

URE TO  RETURN  UNEARNED  PREMIUM. 

Where  a  policy  is  issued  and  the  premium  paid,  and  afterwards  provi- 
sions of  the  policy  are  violated  so  as  to  relieve  the  insurer  from  liab- 
ility, the  insurer  does  not  waive  the  breach  by  merely  failing  to  return 
the  unearned  premium  before  suit  is  brought  on  the  policy,  nor  is  it 
estopped  from  setting  up  the  breach. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1041-1056,  1058-1070; 
Dec.  Dig.  §  392.) 

Appeal  from  Circuit  Court,  Columbia  County;  Geo.  W.  Hays, 
Judge. 

Action  by  J.  B.  Wilson  and  another  against  the  Home  Fire 
Insurance  Company.  From  a  judgment  for  plaintiffs,  the  de- 
fendant appeals.    Reversed  and  remanded. 

T.  D.  Wynne  and  H.  T.  Harrison,  both  of  Fordyce,  for  Ap- 
pellant. 

C.  W.  McKay,  of  Magnolia,  for  Appellee. 


♦  »♦ 


MUTUAL  FIRE  INS.  CO.  vs,  TURNER.* 
(Supreme  Court  of  Appeals  of  Virginia.) 

I.  INSURANCE— FIRE  INSURANCE— MUTUAL  COMPANIES- 
NOTICE  OF  ASSESSMENT. 

Where  the  charter  of  a  mutual  assessment  fire  company,  which  was  made 
a  part  of  the  contract  between  the  parties,  provided  that  each  mem- 
ber of  the  association  should  be  notified  of  the  assessment  at  least 
thirty  days  before  the  last  day  of  payment  by  mailing  such  notice 
to  the  postofiice  address  given  by  the  member  in  the  application  for 
insurance  and  that  in  case  of  change  of  address  the  member  should 
in  writing  furnish  the  secretary  with  his  new  address,  and  the  in- 
sured, who  was  not  then  living  at  her  old  address,  had  not  notified 

*  Decision  rendered,  Nov.  20,  1913.    79  S.  E.  Rep.  1067. 
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the  secretary  of  any  change,  the  fact  that  the  company  sent  the  no- 
tice, which  it  had  previously  sent  on  postcards  that  might  be  for- 
warded, in  an  unsealed  letter  which  could  not  be  forwarded,  and 
for  that  reason  it  was  not  received,  will  not  relieve  insured  from  a 
forfeiture  of  her  policy  because  of  nonpayment  of  assessments. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  427-429,  433,  434;  Dec. 
Dig.  §  195.) 

2.  INSURANCEr-FIRE  INSURANCE— WAIVER. 

Where  the  charter  of  a  mutual  fire  insurance  company  merely  required 
it  to  give  notice  of  assessments  by  mail,  the  fact  that  for  the  past 
two  years  it  had  given  notice  by  postcard  is  not  a  waiver  of  its  right 
to  give  notice  by  second-class  mail  which  cannot  be  forwarded  as 
a  postal. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  427-429,  433,  434;  Dec. 
Dig.  §  195.) 

3.  INSURANCE— ACTION— INSTRUCTIONS— FORM   OF   IN- 

STRUCTIONS. 

In  an  action  against  a  mutual  assessment  fire  company  where  it  was 
contended  that  the  method  of  giving  notice  of  assessment  to  the 
insured  was  not  proper,  the  instructions  should  submit  the  issue  in 
that  form  and  not  whether  the  notice  should  have  been  given  in  the 
manner  previously  followed. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1771-1784;  Dec.  Dig. 
§669.) 

4.  INSURANCE  — FIRE  INSURANCE  — A CTI  O  N  S  — INSTRUC- 

TIONS. 

In  an  action  against  a  mutual  assessment  fire  company,  instructions  re- 
quested by  defendant  on  the  necessity  for  the  insurer  to  give  notice 
of  iissessment  held  correct  and  improperly  refused. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1771-1784;  Dec.  Dig. 
§669.) 

5.  INSURANCEr-FIRE  INSURANCE  —  WAIVER  OF  FORFEI- 

TURE. 

Where  a  mutual  assessment  fire  company  reinstated  insured's  policy 
after  default  in  payment  of  assessments,  the  reinstatement  which 
came  after  the  insured  had  discharged  a  lien  on  the  premises  is  a 
waiver  of  the  original  ground  of  forfeiture  on  account  of  the  lien. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1041-1056,  1058-1070;  Dec. 
Dig.  §  392.) 

6.  EVIDENCE  — PAROL   EVIDENCE    TO    VARY    WRITTEN    IN- 

STRUMENTS—ADMISSIBILITY. 
In  an  action  on  a  fire  policy,  parol  evidence  that  the  written  application 

did  not  contain  some  of  the  terms   found  therein  at  the  time  the 

insured's  agent  signed  it  is  inadmissible,  being  an  attempt  to  vary  a 

written  instrument  by  parol  evidence. 
(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1719,  1723-1763,  1765-1845, 

2030-2047;   Dec.  Dig.  §  441.) 

Error  to  Circuit  Court,  Clarke  County. 

Action  by  Harriot  S.  Turner  against  the  Mutual  Fire  Insur- 
ance Company.  There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed  and  remanded. 
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A.  Moore,  Jr.,  of  Berryville,  Edward  Nichols,  of  Leesburg, 
and  Moore,  Barbour,  Keith  &  McCandlish,  of  Fairfax,  for 
Plaintiff  in  Error. 

Ward  &  Larrick,  of  Winchester,  and  F.  B.  Whiting,  of  Berry- 
ville, for  Defendant  in  Error. 


♦»♦ 


PROVIDENCE  WASHINGTON   INS.   CO  of  Providence, 
R.  I.,  vs.  YOUMANS.* 

(Supreme  Court  of  New  York,  Appellate  Term,  First  Department) 

1.  INSURANCE— SUBROGATION. 

Under  a  tourist  fire  insurance  policy  providing  that,  if  the  insured  ac- 
quired a  right  of  action  for  damage  to  the  property  covered,  he  should 
assign  or  transfer  it  to  the  insurer  upon  payment  of  loss,  the  insurer 
who  did  not  show  that  payment  to  insured  by  a  hotel  was  for  loss  by 
fire,  was  not  entitled  to  subrogation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
(Dig.  §  606.) 

2.  NEW   TRIAL— JUDGMENT— EXCESSIVE    DAMAGES— SUBRO- 

GATION. 

Where  insured,  defending  an  action  by  the  insurer  for  subrogation  to  an 
amount  received  by  him  from  a  hotel  for  loss  by  fire,  offered  to  pay 
over  $150,  the  difference  between  the  total  amount  received  and  the 
amount  of  his  total  claim,  and  also  offered  evidence  to  show  a  loss 
larger  than  the  total  claim,  he  was  entitled  to  a  new  trial  upon  judg- 
ment for  $280,  unless  the  excess  over  $150  was  remitted. 

(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  153-156;  Dec.  Dig.  §  76.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First 
District. 

Action  by  the  Providence  Washington  Insurance  Company  of 
Providence,  R.  I.,  against  Ephraim  M.  Youmans.  From  a  judg- 
ment for  plaintiff  after  trial  by  the  court  without  a  jury,  de- 
fendant appeals.  Reversed,  and  new  trial  granted,  unless  plain- 
tiff agreed  to  reduce  the  amount  of  the  judgment  to  $150. 

Argued  October  term,  1913,  before  Seabury,  Guy,  and  Bi- 
jur,  JJ. 

Chester  H.  Lane,  of  New  York  City,  for  Appellant. 
James  J.  Macklin,  of  New  York  City  (Henry  M.  Dater,  of 
New  York  City,  of  counsel),  for  Respondent. 

♦  Decision  rendered,  Nov.  13,  1913.    143  N.  Y.  Supp.  941. 
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SHAWNEE  MUT.  FIRE  INS.  CO.  vs.  McCLURE  Et  al.* 
(Supreme  Court  of  Oklahoma.) 

1.  INSURANCE— CONTRACT— WHAT  CONSTITUTES. 

On  October  ii,  1909,  M.  executed  and  delivered  to  C,  a  soliciting  agent; 
an  application  to  an  insurance  company  for  certain  insurance  against 
loss  by  fire.  The  agent  had  the  limited  authority  "to  solicit  said 
application  *  *  *  receive  same,  together  with  settlement  of  pre- 
mium, investigate  property  to  be  insured,  prepare  diagram,  make  sur- 
vey, recommend  risk  and  forward  same  to  the  defendant  company  for 
acceptance  or  rejection,  but  did  not  have  authority  to  issue  policies  of 
insurance."  The  agent  gave  a  receipt  for  the  application  and  premium, 
which  provided  "all  of  which  are  to  be  returned  if  policy  be  not  issued." 
The  application  was  forwarded  from  Bennington,  Okla.,  to  Shawnee, 
Okla.,  and  was  received  by  the  company  on  October  15,  1909.  Upon 
receipt  the  company  immediately  wrote  to  the  agent  at  Bennington, 
asking  information  as  to  certain  other  insurance  on  the  same  property 
disclosed  in  the  application.  The  property  burned  October  17,  1909, 
before  a  reply  to  its  letter  had  been  received.  After  the  fire  the  appli- 
cation was  rejected,  and  a  return  of  premium  offered,  which  was  re- 
fused. Held,  that  there  was  no  contract  of  insurance,  and  no  liability 
on  the  part  of  the  insurance  company  on  account  of  the  loss  of  th« 
property. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  195-202 ;  Dec.  Dig.  §  130.) 

2.  INSURANCEr-CONTRACT- WHAT    CONSTITUTES— ACCEPT- 

ANCE. 

The  making  of  an  application  for  insurance,  subject  to  the  approval  or 
rejection  of  the  company  to  which  it  is  made,  is  merely  a  step  in  the 
creation  of  a  contract  to  insure.  When  the  application  is  made  out 
and  forwarded  to  the  company,  it  is  not  yet  a  contract  of  insurance; 
it  has  then  only  attained  the  position  of  a  proposition  on  one  side.  It 
requires  an  acceptance  by  the  other  side  before  it  can  be  said  that  the 
minds  of  the  parties  have  met  upon  the  terms  of  a  contract  to  insure. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  195-202;  Dec.  Dig.  §  130.) 

3.  INSURANCE  —  CONTRACT  —  ESSENTIALS  —  "CONTRACT 

OF  INSURANCE." 
To  constitute  a  binding  "contract  of  insurance,"  there  must  be  a  meeting 
of  the  minds  of  parties  with  authority  to  contract  as  to  the  premises 
and  the  risk,  the  amount  insured,  the  term  the  insurance  is  to  con- 
tinue, and  the  amount  of  the  premium, 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  172,  178;  Dec.  Dig.  §  124.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1531.) 

Commissioner's  Opinion,  Division  No.  2.  Error  from  District 
(}ourt,  Bryan  ODunty;   Jas   R.  Armstrong,  Judge. 

Action  by  N.  B.  McClure  and  another,  against  the  Shawnee 
Mutual  Fire  Insurance  Company,  a  corporation.  Judgment  for 
plaintiffs,  and  defendant  brings  error.     Reversed  and  dismissed. 

*  Decision  rendered,  June  19,  1913.  I35  Pac.  Rep.  1150.  Syllabus  by 
the  Court. 
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Standard,  Wahl  &  Ennis,  of  Shawnee,  for  Plaintiff  in  Error. 
McPherren  &  Cochran,  and  Chas.  P.  Abbott,  all  of  Durant, 
for  Defendants  in  Error. 


♦•♦ 


JOHNS  vs,  ARIZONA  FIRE  INS.  CO.  et  al.* 
(Supreme  Court  of  Washington.) 

I.  APPEAL  AND  ERROR—RE VI EWh-TRIAL  DE  NOVO. 

On  a  trial  de  novo  in  the  Supreme  Court,  findings  of  the  trial  court  will 
be  given  great  weight,  and  if  based  on  conflicting  evidence  will  not  be 
disturbed  unless  clearly  against  the  weight  of  the  evidence. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3645-3648;  Dec.  Dig. 
§895.) 

3.  INSURANCE— AGENT  FOR  CORPORATION— TRANSACTION 
OF  BUSINESS— SECRET  PROFIT— EVIDENCE. 

Evidence  held  to  warrant  a  finding  that  defendant  B.,  while  secretary  and 
general  manager  of  a  fire  insurance  company  that  was  in  financial 
difficulties,  in  reinsuring  its  risks  in  another  company,  obtained  from 
the  latter  a  secret  profit  of  10  per  cent  on  the  unearned  premiums  for 
carrying  out  the  deal,  and  that  such  commission  was  in  compensation 
for  services  thereafter  to  be  rendered  to  the  reinsurer  in  establishing 
the  latter  in  Washington  and  looking  after  the  risks. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  40;  Dec.  Dig.  §  35.) 

3.  EVIDENCE— DECLARATIONS  OF  THIRD  PERSON. 

Where  in  an  action  against  the  former  secretary  and  general  manager  of 
an  insolvent  insurance  company  to  recover  an  alleged  secret  profit, 
alleged  to  have  been  received  and  fraudulently  retained  by  him  in 
reinsuring  the  company's  unexpired  policies  in  another  company,  he 
admitted  that  he  was  to  receive  10  per  cent  of  the  unearned  pre- 
miums, and  such  fact  was  never  disclosed  to  the  officers  of  his  com- 
pany, declarations  o^  the  secretary  and  general  manager  of  the  re- 
insuring company  with  reference  to  the  contract  were  admissible  as 
bearing  on  the  nature  of  the  transaction,  though  in  the  absence  of  the 
secretary  of  the  company  whose  risks  were  reinsured. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  994-1002;  Dec.  Dig.  §  253.) 

4.  INSURANCE^INSURANCE  COMPANIES— ACTS  OF  OFFICER-^ 

SECRET  PROFIT— RECOVERY. 

Where  the  secretary  and  general  manager  of  an  insurance  company  in 
financial  straits  obtained  a  contract  with  another  company,  reinsuring 
his  company's  risks  prior  to  a  receivership,  and  in  so  doing  occupied 
a  position  of  trust  and  confidence,  and  the  reinsuring  company,  with 
knowledge  of  the  facts,  paid  him  a  secret  commission  for  obtaining 
the  contract  for  which  he  did  not  account,  both  he  and  the  reinsuring 
company  were  liable  therefor  to  the  receiver  of  the  company  whose 
risks  were  reinsured. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  40;  Dec.  Dig.  §  35.) 

♦  Decision  rendered,  Nov.  3,  I9i3.  136  Pac.  Rep.  120. 
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Department  2.  Appeal  from  Superior  Court,  Pierce  County; 
C.  M.  Easterday,  Judge. 

Action  by  Joseph  Johns,  as  receiver  of  the  Pioneer  Fire  In- 
surance Company,  against  the  Arizona  Fire  Insurance  Company 
and  others.  Judgment  for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Van  Dyke  &  Thomas,  Higgins  &  Hughes,  and  Hyman  Zettler, 
all  of  Seattle,  for  Appellants. 

Burkey,  O'Brien  &  Burkey,  of  Tacoma,  for  Respondent. 


-♦♦►<^ 


GERMAN-AMERICAN  INS.  CO.  vs.  MESSENGER* 
(Court  of  Appeals  of  Colorado.) 

L  INSURANCE—CONSTRUCTION  OF  CONTRACT— PROPERTY 
COVERED. 

In  an  action  on  a  fire  insurance  policy  on  the  stock  of  a  farm  implement 
business,  including  that  in  the  building  and  additions  adjoining,  and 
that  "in  yard,  and  on  platforms  in  rear  and  alley  adjoining*'  the 
building,  it  appeared  that  insured  had  no  yard  room  immediately 
adjoining  his  building  or  anywhere  except  a  vacant  lot  diagonally 
across  the  street,  and  that  he  offered  to  go  over  with  the  insurer's 
agent  and  look  at  the  goods  there,  but  the  agent  said  he  knew  what 
was  there,  for  which  reason  they  did  not  go.  Held,  that  a  grain 
separator  standing  on  the  vacant  lot  was  included  in  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  351 ;   Dec.  Dig.  §  165.) 

2.  INSURANCE— CONSTRUCTION  OF  CONTRACT. 

A  contract  of  fire  insurance  is  one  of  indemnity,  and  where  loss  occurs 
thereunder  it  will  be  given  the  construction  which  is  most  probable 
and  natural  under  the  circumstances,  so  as  to  attain  the  object  the 
parties  had  in  making  it. 

{•For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 
146.) 

3.  APPEAL  AND  ERROR— LAW  OF  CASE. 

The  decision  of  the  Supreme  Court  on  a  former  appeal  as  to  the  ad- 
missibility of  evidence,  so  far  as  applicable,  becomes  the  law  of  the 
case  on  a  subsequent  appeal  to  the  Court  of  Appeals. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4370-4379;  Dec 
Dig.  §  1099.) 

Appeal  from  District  Court,  Denver  County;  Greeley  W. 
Whitford,  Judge. 

Action  by  K.  E.  Messenger  against  the  German-American  In- 
surance Company.  Judgment  for  plaintiflF,  and  defendant  ap- 
peals.   Affirmed. 

*  Decision  rendered,  Nov  10,  1913.  136  Pac.  Rep.  478. 
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Sylvester  G.  Williams,  of  Denver,  for  Appellant. 
John  R.  Smith,  and  H.  B.  Woods,  both  of  Denver,  for  Ap- 
pellee. 


-♦♦♦- 


WARREN  vs.  FRANKLIN  FIRE  INi>.  CO.  et  al.— SAME  vs. 
PENNSYLVANIA  FIRE  INS.  CO.  et  al.* 

(Supreme  Court  of  Iowa.) 

1.  INSURANCE— POLICY— DELIVERY  TO  AGENT. 

Where  plaintiff,  having  had  difficulty  in  keeping  his  property  insured, 
arranged  with  an  insurance  agent  to  reinsure  on  the  expiration  of 
policies  and  in  case  any  policy  was  canceled,  such  authority  was 
not  incompatible  with  the  agent's  duty  to  his  insurance  companies, 
and  hence,  when  a  new  policy  on  plaintiff's  property  in  place  of  a 
canceled  policy  was  handed  to  such  agent  pursuant  to  his  authority 
to  receive  the  same,  from  a  different  agency,  there  was  a  sufficient 
delivery  to  plaintiff  to  render  it  enforceable. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  219-230;   Dec.  Dig.  §  136.) 

2.  INSURANCE— P  O  L I C I  E  S  —  CANCELLATION  —  NOTICE— 

WAIVER. 

Code  Supp.  1907,  §  1758b,  provides  that  a  fire  policy  shall  contain  a  pro- 
vision that  it  is  subject  to  cancellation  at  any  time  at  the  request  of 
the  insured  or  by  the  company  on  five  days'  notice.  Held,  that  the 
provision  requiring  five  days'  notice  was  for  the  benefit  of  the  in- 
sured and  was  subject  to  waiver  by  him  and  was  waived  where  he 
had  made  an  insurance  agent  his  agent  to  insure  on  expiration  or 
cancellation  of  any  policy,  on  such  agent  receiving  within  the  five 
days  a  new  policy  in  another  company  after  receiving  notice  of  can- 
cellation of  an  existing  policy  on  plaintiff's  property,  though  plain- 
tiff was  not  personally  notified  of  the  cancellation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  498,  499;  Dec.  Dig.  §  228.) 

Appeal  from  District  Court,  Mahaska  County ;  B.  W.  Preston, 
Judge. 

Separate  actions  against  the  Pennsylvania  Fire  Insurance  Com- 
pany and  the  Franklin  Fire  Insurance  Company  were  tried  to- 
gether. Verdict  was  directed  in  favor  of  the  former  and  against 
the  latter  and  judgments  entered  accordingly.  The  Franklin 
Fire  Insurance  Company  appeals  from  judgment  against  it  and 
plaintiff  from  that  in  favor  of  the  Pennsylvania  Fire  Insurance 
Company.    Affirmed. 

♦  Decision  rendered,  Oct.  23,  1913.    143  N.  W.  Rep.  554. 
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C.  C.  Orvis,  of  Oskalcxjsa,  for  G.  L.  Warren. 

Burrell  &  Devitt,  of  Oskaloosa,  and  Thomas  Bates,  of  Chicago, 
111.,  for  Pennsylvania  Fire  Ins.  Co. 

John  F.  &  Wm.  R.  Lacy,  of  Oskaloosa,  for  Franklin  Fire  In- 
surance Company. 


♦♦» 


DAHROOGE  ET  al.  vs.  ROCHESTER-GERMAN  INS.  CO. 
OF  Rochester,  N.  Y.* 

(Supreme  Court  of  Michigan.) 

1.  INSURANCE— STANDARD    FIRE    POLICY  —  ACTIONS— CON- 

TRACT  LIMITATION. 

The  standard  fire  policy  prescribed  by  Pub.  Acts  1905,  No.  277,  requires 
that  immediate  notice  of  loss  shall  be  given  and  proof  of  loss  fur- 
nished within  sixty  days ;  that  insured  shall  submit  to  an  examination 
under  oath,  as  required,  and  shall  produce  books  of  account,  bills, 
invoices,  etc.;  that  the  loss  shall  not  be  payable  until  sixty  days 
after  notice,  ascertainment  estimate  and  satisfactory  proofs  of  loss 
have  been  received;  that  no  suit  shall  be  sustainable  until  after  full 
compliance  by  the  insured  with  all  the  foregoing  requirements  nor 
unless  commenced  within  twelve  months  next  after  the  fire.  Held, 
that  the  limitation  with  reference  to  the  commencement  of  suit  runs 
from  the  date  of  the  fire,  and  cannot  be  extended  to  twelve  months 
succeeding  the  sixty  days  from  the  time  of  furnishing  proofs  of 
loss,  etc. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1540,  1544-1550;  Dec.  Dig. 
§622.) 

2.  ESTOPPEL— NATURE-"WAIVER"— "ESTOPPEL." 

A  "waiver"  is  a  voluntary  relinquishment  of  a  known  right,  while  "es- 
toppel" is  based  on  some  misleading  conduct  or  language  of  one 
person  which,  being  relied  on,  operates  to  the  prejudice  of  another, 
and  is  applied  to  the  wrongdoer  by  the  court  in  denial  of  some 
right  which  otherwise  might  exist  to  prevent  a  fraud.  In  insurance 
cases  the  terms  are  used  interchangeably,  and  it  is  sometimes  ex- 
pressed as  "waiver  by  estoppel." 
(For  other  cases,  see  Estoppel,  Cent.  Dig.  §§  121-125,  127;  Dec.  Dig.  §  52.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7375-7381, 
7831,  7832;   vol.  3,  pp.  2494-2496;   vol.  8,  p.  7654.) 

3.  INSURANCE— FIRE  POLICY  — CO  N  TRACT  LIMITATION- 

ESTOPPEL. 
Plaintiff  sustained  a  fire  loss  October  14,  1910.  In  January,  1911,  he  was 
fully  examined,  and  proofs  of  loss  had  been  fully  furnished.  At- 
tempts to  secure  payment  and  threats  of  suit  were  made  until  July 
following,  when  plaintiff  brought  suit  in  August.  Another  suit 
was  instituted  before  October  14,  1911,  when  the  year  expired  within 
which  suit  could  be  brought  under  the  terms  of  the  policy,  but  both 

♦  Decision  rendered,  Nov.  3,  1913.    143  N.  W.  Rep.  608. 
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failed,  and  a  third   action  was   instituted  January  27,   1912.     Held, 
that  the  insurer  was  not  estopped  to  Urge  the  contract  liinitation  as 
a  bar  to  the  latter  suit. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1540,  1544-1550;    Dec  Dig. 
§622.) 

Bird,  J.,  dissenting. 

Error  to  Circuit  Court,  Kent  County;  Willis  B.  Perkins, 
Judge. 

Action  by  George  Dahrooge  and  another  against  the  Rochester- 
German  Insurance  Company  of  Rochester,  N.  Y.  Judgment  for 
defendant,  and  plaintiff  brings  error.    Affirmed. 

Argued  before  Steere,  C.  J.,  and  Moore,  McAlvay,  Brooke, 
Kuhn,  Stone,  Ostrander,  and  Bird,  J  J. 

Powers  &  Eardley,  of  Grand  Rapids,  for  Appellants. 
Norris,  McPherson  &  Harrington,  of  Grand  Rapids,  for  Ap- 
pellee. 


♦  ♦# 


LINGLEBACH    vs.    THERESA    VILLAGE    MUT.    FIRE 

INS.  CO.* 

(Supreme  Court  of  Wisconsin.) 

1.  APPEAL  AND  ERROR— FINDINGS— REVIEW. 

Where  the  proof  on  an  issue  of  fact  presents  a  jury  question,  the  ver- 
dict confirmed  by  the  trial  court  will  not  be  set  aside  on  appeal  un- 
less the  evidence  leaves  no  reasonable  ground  on  which  the  verdict 
may  rest  after  giving  due  effect  to  the  superior  advantages  of  the 
trial  court  for  reaching  a  correct  conclusion. 

(For  oth'jr  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3860-3876,  3948- 
3950;   Dec.  Dig.  §  1005.) 

2.  INSURANCE— PROOFS  OF  LOSS— WAIVER. 

Where  an  insurance  company,  on  being  notified  of  a  loss,  immediately 
took  the  position  that  the  policy  was  not  in  force  at  the  time  of  the 
fire  by  reason  of  circumstances  rendering  operative  the  forfeiture 
clause  relating  to  a  change  of  interest  in  the  insured  property,  the 
provision  requiring  proofs  of  loss  was  waived. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1391,  1392;  Dec.  Dig.  §  559.) 

3.  INSURANCE— FORFEITURE— CHANGE  OF  INTEREST— BAIL- 

MENT— "CHANGE  OF  POSSESSION." 
Mere  leaving  of  insured  personal  property  in  the  building  where  insured, 
in  the  custody  of  an  occupant  whose  tenancy  commenced  after  the 
date  of  the  insurance,  and  who  was  without  any  control  over  the 

♦  Decision  rendered,  Oct  28,  1913.    143  N.  W.  Rep.  688. 
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property  otherwise  than  to  hold  it  subject  to  the  order  of  the.  as- 
sured, did  not  constitute  a  "change  of  possession,"  within  a  provi- 
sion that  the  policy  should  be  void  if  there  was  any  change  in  the 
interest,  title,  or  possession  of  the  subject  of  the  insurance  other 
than  by  death  of  the  insured,  except  a  change  of  occupants  without 
an  increase  of  the  hazard,  etc. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  794-822,  825;  Dec  Dig. 
§328.) 

Appeal  from  Circuit  Court,  Marinette  County;  William  B. 
Quinlan,  Judge. 

Action  to  recover  on  an  insurance  policy  for  loss,  by  fire,  of 
certain  personal  property.  The  defendant  denied  liability.  There 
was  a  conflict  of  evidence  as  to  whether  the  assured  owned  the 
subject  of  the  loss  at  the  time  of  the  fire;  also  as  to  whether 
proofs  of  loss  were  delivered  to  defendant.  The  loss  was  pay- 
able to  a  mortgagee  as  his  interest  might  appear.  The  claim  for 
loss  was  duly  assigned  to  the  mortgagee,  and  he  commenced  the 
action  therefor,  and  prosecuted  the  same  to  judgment.  The  jury 
found,  especially,  in  favor  of  plaintiff  as  regards  ownership  of  the 
property  and  delivery  of  proofs  of  loss.  The  property  was  in- 
sured while  in  the  building  where  located  at  the  date  of  the  in- 
surance. There  was  evidence  tending  to  prove  that  the  assured, 
prior  to  the  fire,  turned  the  place  of  business  where  the  prop- 
erty was  situated  over  to  another,  and  left  it  with  the  latter  as 
bailee  until  it  was  destroyed.  The  policy  was  in  the  standard 
form,  containing  the  provision  that :  "This  entire  policy  *  *  * 
shall  be  void  if  *  *  *  any  change,  other  than  by  the  death 
of  an  insured,  take  place  in  the  interest,  title  or  possession  of 
the  subject  of  insurance  (except  change  of  occupants  without 
increase  of  hazard),  whether  by  legal  process  or  judgment  or  by 
voluntary  act  of  the  insured  or  otherwise."  There  was  a  change 
of  possession  of  the  building  where  the  property  was  situated 
when  insured,  and  where  it  was  to  remain  during  the  life  of  the 
policy.  The  court  held  that,  as  matter  of  law,  there  was  no 
change  of  possession  within  the  quoted  provisions  of  the  policy, 
and  rendered  judgment  for  plaintiff  upon  the  verdict. 

Husting  &  Husting,  of  Mayville,  for  Appellant. 
Classen  &  O'Kelliher,  of  Oconto,  for  Respondent. 
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KIMBALL  vs.  LOWER  COLUMBIA  FIRE  RELIEF  ASS'N 
OF  Oregon,  et  al.* 

(Supreme  Court  of  Oregon.) 

1.  APPEAL   AND    ERROR—PRESUMPTIONS    IN    SUPPORT    OF 

JUDGMENT. 

Where,  in  a  suit  to  enforce  an  insurance  contract,  it  appeared  that  the 
contract  and  the  insurer's  by-laws  were  made  exhibits  to  the  com- 
plaint and  a  part  thereof,  but  they  were  omitted  from  the  abstract 
and  transcript,  it  would  be  presumed  on  defendant's  appeal  that  they 
supported  the  allegations  of  the  complaint. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3777-3781,  3782; 
Dec.  Dig.  §  934.) 

2.  ASSOCIATIONS— ACTIONS— PARTIES. 

In  the  absence  of  an  enabling  statute,  a  voluntary  association  has  no 
legal  existence  and  cannot  be  sued  by  its  association  name,  and  suits 
must  be  brought  against  the  persons  composing  it  individually. 

(For  other  cases,  see  Associations,  Cent.  Dig.  §§  36-43;  Dec.  Dig.  §  20.) 

3.  INSURANCE— ACTIONS  ON   POLICIES— FORM   OF  REMEDY. 

Under  a  policy  issued  by  a  voluntary  insurance  association  which  pro- 
vided that,  in  case  of  loss,  it  would,  through  the  agency  of  its  board 
of  directors,  levy  an  assessment  for  the  purpose  of  paying  such 
loss,  a  suit  in  equity  could  be  maintained  to  compel  the  officers  of 
the  association  to  levy  such  assessment  for  the  purpose  of  paying  a 
loss  duly  proved  and  adjusted. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  416;   Dec.  Dig.  §  191.) 

4.  INSURANCE— ACTIONS  AGAINST— PARTIES. 

In  a  suit  against  the  officers  of  a  voluntary  insurance  association  to 
compel  them  to  levy  an  assessment  for  the  purpose  of  paying  a  loss 
as  provided  by  the  insurance  contract,  the  members  of  the  associa- 
tion were  not  necessary  parties;  it  not  appearing  that  they  refused 
or  objected  to  the  paying  of  the  claim. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  416;   Dec.  Dig.  §  191.) 

5.  INSURANCE— ACTIONS— EXTENT  OF  RELIEF. 

In  a  suit  against  the  officers  of  a  voluntary  insurance  association  to 
compel  them  to  levy  an  assessment  for  the  purpose  of  paying  a  loss, 
as  provided  by  the  contract,  in  which  the  association  by  name  was 
made  a  defendant,  a  judgment  against  it  for  the  amount  due  could 
not  be  rendered;    the  association  not  being  properly  in  the  court. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  416;   Dec.  Dig.  §  191.) 

Department  2.  Appeal  from  Circuit  Court,  Marion  County; 
Wm.  Galloway,  Judge. 

Suit  in  equity  by  E.  M.  Kimball  against  the  Lower  Columbia 
Fire  Relief  Association  of  Oregon  and  others.  From  a  decree 
granting  the  relief  prayed  for,  defendant  appeals.  Modified,  and 
decree  entered  for  plaintiff. 

Geo.  P.  Lent,  of  Portland,  for  Appellants. 
William  H.  Trindle,  of  Salem,  for  Respondent. 

♦  Decision  rendered,  Oct.  21,  1913.    135  Pac.  Rep.  877.  " 


Digitized  by 


Google 


A.  &  H.]         Allen  vs.  Travelers'  Protective  Ass*n,  99 

ACCIDENT  AND  HEALTH. 

SUPREME  COURT  OF  IOWA. 


ALLEN 

vs, 

TRAVELERS'  PROTECTIVE  ASS'N  of  America.* 

L  INSURANCE —  ACCIDENT  INSURANCE  — A CCI  DENT  AL 
DEATH. 

In  an  action  on  an  accident  policy,  a  showing  that  deceased  was  killed 
in  an  affray  with  a  burglar  will  establish  accidental  death  and  en- 
title the  beneficiary  to  recover,  unless  death  from  such  cause  is  ex- 
empted by  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1166-1169;  Dec.  Dig.  § 
455.) 

2.  INSURANCE— ACCIDENT  INSURANCE— A  CCI  DENT  A  L 

DEATH— PRESUMPTIONS. 
Where  death  is  shown  to  have  resulted  from  an  external  and  visible  in- 
jury, it  will  be  presumed  that  it  was  not  intentionally  inflicted  by 
the  insured  or  a  third  person. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig. 
§  646.) 

3.  INSURANCE-ACCIDENT    INSURANCE— ACTIONS— BURDEN 

OF  PROOF. 

In  an  action  on  an  accident  policy,  the  presumption  arismg  upon  proof 
that  insured  met  his  death  from  an  external  cause,  it  appearing  that 
he  was  shot  in  an  affray  with  a  burglar,  makes  a  prima  facie  case 
of  accidental  death,  and  hence  it  is  not  improper  to  charge  the 
jury  that  the  insurer  has  the  burden  of  proving  that  the  injury  was 
intentionally  inflicted. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig. 
§  646.) 

4.  INSURANCE— ACCIDENT     INSURANCE— ACTIONS— AFFIRM- 

ATIVE DEFENSES. 

^  an  action  on  an  accident  policy  providing  a  death  benefit  in  case  of 
the  death  of  a  member  in  gooii  standing  by  accident,  the  insurer 
must  plead  as  an  affirmative  defense  the  rule  of  the  association  ex- 
empting it  from  liability  for  intentional  injuries  causing  death  in- 
flicted by  the  member  or  any  other  person,  and  so  it  has  the  burden 
of  proving  such  defense. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1632-1644;  Dec.  Dig. 
§645.) 

5.  APPEAL  AND  ERROR— REVIEW— HARMLESS  ERROR. 

In  an  action  on  a  policy  insuring  against  the  accidental  death  of  the  in- 
sured, where  it  was  conclusively  shown  that  the  death  was  accidental^ 

♦  Decision  rendered,  Oct.  25,  1913.    143  N.  W.  Rep.  574. 
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the  giving  of  the  instructions  that  the  injury  was  presumably  acci- 
dental was  not  prejudicial,  even  if  they  were  abstractly  erroneous. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4219,  4221-4224: 
Dec.  Dig.  §  1064.) 

6.  WITNESSES— EXAMINATION— CROSS-EXAMINATION. 
While  courts  will  usually  allow  great  latitude  in  the  cross-examination 

of  a  party  in  interest,  the  scope  of  such  cross-examination  is  largely 
discretionary. 

(For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  924,  926,  967-075 ;  Dec.  Dig. 

§    275.)  ^^-r,  :f      ,  ^   ,   :f,.j,  e 

7.  APPEAL  AND  ERROR— REVIEW— HARMLESS  ERROR. 

In  an  action  on  an  accident  policy  where  the  beneficiary  who  was  the 
insured's  wife  assigned  it  to  a  trustee,  the  insurer  cannot  complain 
that  it  was  not  allowed  to  cross-examine  the  wife  at  length  as  to 
the  evidence  connected  with  the  death,  where  she  was  placed  on  the 
stand  on  rebuttal  and  testified  in  detail  to  those  matters,  over  the 
objections  of  the  insurer  that  her  testimony  was  not  proper  in  re- 
buttal. 

(For  other  cases,  see  Appeal  and  Errorr,  Cent.  Dig.  §§  4140-4145,  4151, 
4158-4160;   Dec.  Dig.  §  1048.) 

8.  APPEAL    AND    ERROR— TRIAL— REVIEW— DISCRETION    OF 

TRIAL  COURT. 

The  allowance  of  testimony  in  rebuttal  is  largely  a  matter  of  discretion 
with  the  trial  court,  and  only  an  abuse  of  discretion  will  justify  in- 
terference on  appeal. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3849-3851;  Dec. 
Dig.  §  970;   Trial,  Cent.  Dig.  §§  148-150;   Dec.  Dig.  §  62.) 

9.  TRIAI^EVIDENCE  ADMISSIBLE  IN  PART. 

Where  the  plaintiff  introduced  in  evidence  allegations  contained  in  the 
affirmative  defenses  pleaded  by  the  defendant,  the  defendant,  while  en- 
titled under  Code,  §  4615,  to  introduce  all  of  that  part  of  the  answer 
referring  to  the  part  introduced  by  plaintiff,  is  not  entitled  to  in- 
troduce the  entire  answer,  so  that  where  the  offer  of  the  entire 
answer  was  unrestricted,  and  part  was  inadmissible,  the  entire  answer 
was  properly  excluded. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  92-98;   Dec.  Dig.  §  39.) 

10.  INSURANCE— ACCIDENT  INSURANCE  — ACTIONS  — JURY 
QUESTION. 

In  an  action  on  an  accident  policy  for  the  death  of  the  insured,  evidence 
held  to  present  a  question  for  the  jury  whether  the  insured  was  in- 
tentionally killed. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

11.  TRIAI^JURY  QUESTION— DIRECTED  VERDICT. 

A  defendant  who  relies  upon  an  affirmative  defense  and  therefore  has 
the  burden  of  proof  is  not  entitled  to  a  directed  verdict  unless  the 
defense  is  conclusively  established. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  332,  333,  338-341,  365;  Dec 
Dig.  §  139.) 
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IZ  INSURANCE^POLICY— CONSTRUCTION. 

An  ambiguous  policy  will  be  construed  most  strongly  against  the  in- 
surer. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig. 
§146.) 

13.  INSURANCE  — ACCIDENT  INSURANCE  — P  O LI  CY— CON- 
STRUCTION. 

The  constitution  of  an  accident  insurance  association  provided  that, 
when  any  member  in  good  standing  should  receive  accidental  in- 
juries causing  disability,  he  should  be  paid  a  stipulated  amount  per 
week  for  not  over  one  hundred  and  four  consecutive  weeks,  and 
that  an  injury  received  by  a  member  in  an  attempt  to  rob  such 
raeniber  shall  be  considered  an  accident,  and  the  association  shall 
be  liable  for  weekljr  indemnity  only,  not  exceeding  ten  weeks  as  in 
case  of  accidental  injury  received  in  any  other  manner.  Another 
section  of  the  constitution  provided  that  $5,000  should  be  paid  to 
the  beneficiary  named  in  the  certificate  of  any  deceased  member  in 
good  standing  in  case  of  death  by  accident.  One  of  the  rules  of 
file  association  indorsed  on  the  back  of  the  certificate  provided  that 
the  association  should  not  be  liable  for  intentional  injuries  causing 
death  or  disability  inflicted  by  the  member  or  any  other  person  upon 
him.  Held  that,  as  it  would  otherwise  result  in  an  inconsistency,  the 
association  is  liable  for  death  resulting  from  injuries  inflicted  in- 
tentionally upon  the  member  by  a  third  person  in  an  attempt  to  rob 
him,  for,  while  the  constitution  limits  the  number  of  indemnity 
payments  in  case  of  the  disability  resulting  from  an  attempted 
robbery,  it  declares  that  injuries  received  in  such  an  attempt  shall  be 
considered  an  accident. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1166-1169;  Dec.  Dig.  § 
455.) 

Deemer  and  Ladd,  JJ.,  dissenting. 

Appeal  from  District  Court,  Linn  County;  Milo  P.  Smith, 
Judge. 

Action  upon  a  certificate  of  accident  insurance  issued  by  the 
defendant  upon  the  life  of  John  T.  Carmody  in  favor  of  his  wife, 
Mary  E.  Carmody,  as  beneficiary.  The  action  is  brought  by  a 
trustee  for  the  beneficiary.  For  the  purpose  of  our  discussion, 
the  beneficiary  will  be  referred  to  as  the  plaintiff.  There  was  a 
trial  to  a  jury  and  a  verdict  and  judgment  for  the  plaintiff  for  the 
amount  of  the  certificate,  with  interest.  The  defendant  appeals. 
Affirmed. 

Tourtellot  &  Donnelly,  of  Cedar  Rapids,  and  Sullivan  &  Sulli- 
van, of  Des  Moines,  for  Appellant. 

Dawley  &  Wheeler  and  A.  T.  Cooper,  all  of  Cedar  Rapids,  for 
Appellee. 

Evans,  J. 

The  certificate  in  question  provided  for  accident  insurance 
only.  It  provided  for  the  payment  of  $5,000  in  case  of  the  death 
of  the  insured  by  accident.  The  deceased  died  from  a  gunshot 
wound  on  August  7,  1909.  Such  wound  was  inflicted  upon  him 
on  May  24,  1909.    He  received  the  wound  while  engaged  in  an 
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encounter  with  a  burglar  in  his  home  at  about  i  o'clock  in  the 
morning.  The  following  from  appellant's  brief  is  a  sufficient 
preliminary  statement  of  the  circumstances  attending  the  in- 
flicting of  the  injury  which  resulted  in  the  death  of  the  insured: 
"That  on  the  7th  day  of  August,  1909,  John  Thomas  Carmody 
died  by  reason  of  injuries  received  at  the  hands  of  a  burglar 
on  the  ?4th  day  of  May,  1909.  That  at  the  time  of  the  injury 
Mr.  Carmody  was  mayor  of  the  city  of  Cedar  Rapids.  That  on 
that  date  and  about  i  to  half  past  i  in  the  morning  a  burglar 
entered  the  home  on  Fifth  avenue  and  the  sleeping  room  of 
Mr.  and  Mrs.  Carmody.  That  the  home  of  Mr.  Carmody  was 
a  two-story  dwelling,  and  he  and  Mrs.  Carmody  were  sleeping  in 
one  of  the  upstairs  rooms  that  had  an  opening  into  a  hallway  and 
a  window  leading  onto  a  porch  on  Fifth  avenue.  The  bed  in 
which  they  were  sleeping  was  a  little  to  the  side  of  the  door 
entering  from  the  hall  and  was  so  that  you  could  pass  around 
the  foot  of  the  bed  and  upon  either  side  of  it.  That  about  i 
o'clock  on  the  morning  of  the  24th  cries  were  heard  from  the 
Carmody  home  appealing  for  help  and  indicating  that  trouble  was 
going  on  in  the  house.  Those  living  in  close  proximity  rushed 
across  and  found  Mr.  Carmody  lying  upon  a  sofa  in  one  of  the 
downstairs  rooms.  That  there  was  blood  on  his  nightrobe  over 
his  stomach.  Mrs.  Carmody  and  her  mother  were  in  the  room 
with  Mr.  Carmody  at  the  time.  Police  arrived  within  a  few 
moments  and  soon  after  Dr.  Rumhl.  A  bullet  wound  was  found 
on  Mr.  Carmody  that  went  just  through  the  outer  layer  of  the 
muscle  of  the  stomach  and  lodged  a  little  above  the  navel.  Within 
a  short  time  he  was  taken  to  the  hospital  and  remained  there 
until  his  death  on  the  7th  day  of  August  following.  Mr.  Carmody 
stated  to  Mrs.  Zaleska,  'The  coward  got  me  here;'  and  he  put 
his  hand  right  over  the  end  of  the  rib.  There  was  a  broken 
jardiniere  in  the  hall  at  the  base  of  the  stairway.  Mrs.  Carmody 
said  she  was  in  bed  when  the  burglar  came  and  as  he  came  up 
to  the  bed  she  awoke  and  said  *Jack,'  and  the  burglar  said,  'Not 
another  word  at  your  peril.'  That  in  the  meantime  Mr.  Car- 
mody got  up  and  began  scuffling  with  the  burglar  and  Mrs. 
Carmody  went  out  the  window  on  top  of  the  porch  and  screamed 
for  help  and  in  the  meantime  shooting  took  place.  It  is  further 
shown  by  the  undisputed  testimony  that  quite  a  scuffle  ensued 
in  the  bedroom  while  Mrs.  Carmody  was  out  on  top  of  the  porch 
calling  for  help.  That  Mr.  Carmody  grappled  the  burglar  who 
was  attempting  to  get  to  the  stairway  or  Mr.  Carmody  was  push- 
ing out  into  the  hall,  for  it  is  shown  that  while  in  the  hall  at  the 
head  of  the  stairs  a  shot  occurred,  and  two  other  shots  took  place 
within  a  short  time  thereafter  as  the  burglar  was  either  on  the 
stairway  or  descending.  Marks  of  the  bullet  were  found  on  the 
wall.  It  is  unquestioned  the  shots  fired  were  from  a  revolver  in 
the  hands  of  the  burglar.  Mr.  Carmody  did  not  have  in  his 
hands  a  weapon  of  any  kind." 
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The  defendant  is  a  mutual  association  and  its  contract  is  in- 
corporated in  its  constitution  and  by-laws  and  in  certain  printed 
"rules"  which  were  indorsed  upon  the  back  of  the  certificate  of 
membership.  Section  2  of  article  9  of  the  constitution  provides 
as  follows:  "Sec.  2.  $5,000  shall  be  paid  to  the  beneficiary 
named  in  the  certificate  of  any  deceased  member  in  good  standing 
in  case  of  death  by  accident."  If  full  effect  were  given  to  this 
provision  according  to  its  terms,  there  could  be  no  question  as  to 
plaintiff's  right  of  recovery. 

As  modifying  the  quoted  provision,  the  defendant  pleaded 
certain  "rules"  of  the  defendant  association  which  were  indorsed 
upon  the  back  of  the  certificate  of  membership.  These  rules  are 
as  follows:  "That  this  association  shall  not  be  liable,  in  case  of 
injuries,  fatal  or  otherwise,  inflicted  by  a  member  in  good  stand- 
ing on  himself  while  sane  or  insane,  or  injuries  of  which  there 
are  no  visible  mark  upon  the  body  (the  body  itself  not  being 
deemed  such  a  mark  in  case  of  death),  or  in  case  of  injury,  disa- 
bility or  death  happening  to  the  member  while  in  any  degree 
under  the  influence  of  intoxicating  liquors  or  narcotics,  or  by 
reason  of  and  in  consequence  of  the*  use  thereof,  or  death  or 
disability  when  caused  wholly  or  in  part  by  any  bodily  or  mental 
infirmity  or  disease,  dueling,  fighting,  wrestling,  war  or  riot,  in- 
jury causing  death  or  disability  resulting  from  an  altercation  or 
quarrel,  voluntary  overexertion  (unless  in  humane  effort  to  save 
human  life),  voluntary  or  unnecessary  exposure  to  danger  or  to 
obvious  risk  of  injury,  or  by  intentional  injuries  causing  death 
or  disability  inflicted  by  the  member  or  any  other  person  upon 
him;  injury  causing  death  or  disability  received  either  while 
avoiding  or  resisting  arrest,  while  violating  the  law  or  violating 
the  ordinary  rules  of  safety  of  transportation  companies,  or  in 
case  of  injury  fatal  or  otherwise,  caused  by  disease  of  epilepsy, 
paralysis,  apoplexy,  sunstroke,  freezing,  fits,  lumbago,  vertigo  or 
sleepwalking,  voluntary  or  involuntary,  conscious  or  unconscious 
inhalation  of  any  gas  or  vapor,  injury  fatal  or  otherwise,  resulting 
from  any  poison  or  infection  or  the  result  of  an  insect  bite  or 
sting,  or  from  any  accidentally  or  otherwise  taken,  administered, 
absorbed  or  inhaled,  disease,  death  or  disability  resulting  from 
medical  or  surgical  treatment;  operation  made  necessary  by  the 
particular  injury  for  which  claim  is  made  and  occurring  within 
six  calendar  months  from  date  of  accident  excepted." 

The  particular  "rule"  upon  which  defendant  relied  is  indicated 
in  the  foregoing  quotation  by  italics.  The  contention  was  that 
the  injury  which  caused  the  death  of  the  insured  was  intentionally 
inflicted  upon  him  by  the  burglar  and  that  the  defendant  was 
therefore  not  liable. 

In  instructing  the  jury,  the  trial  court  laid  upon  the  defendant 
the  burden  of  proving  that  the  injury  in  question  was  intention- 
ally inflicted  by  the  burglar.  It  also  instructed  the  jury  that  a 
presumption  would  obtain  that  the  injury  was  not  intentionally 
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inflicted  unless  it  was  otherwise  made  to  appear  from  all  the 
evidence  in  the  case.  The  principal  assignments  of  error  con- 
centrate upon  the  proposition  here  involved. 

I.  Appellant's  first  complaint  is  that  the  trial  court  erred  in 
its  instructions  in  putting  upon  the  defendant  the  burden  of 
proving  that  the  injury  in  question  was  intentionally  inflicted  by 
the  burglar. 

[i]  It  appears  conclusively  from  the  evidence  on  both  sides 
that  the  injury  was  not  inflicted  by  Carmody  himself.  The  injury 
therefore  was  accidental  as  to  Carmody,  even  though  it  were 
intentional  on  the  part  of  the  burglar.  This  is  the  uniform  hold- 
ing of  the  authorities.  Jones  vs.  U.  S.  Mutual,  92  Iowa,  652, 
61  N.  W.  485 ;  Hutchcraft  vs.  Insurance  Company,  87  Ky.  300, 
8  S.  W.  570,  12  Am.  St.  Rep.  484;  Button  vs.  Association,  92 
Wis.  83,  65  N.  W.  861,  53  Am.  St.  Rep.  900. 

If  we  could  ignore  the  exceptions  enumerated  in  the  "rules" 
as  above  quoted,  there  could  be  no  doubt  of  the  plaintiff's  right 
of  recovery  as  for  death  resulting  from  accidental  injury.  Jones 
vs.  U.  S.  Mutual,  supra.  .  If  the  plaintiff  must  fail,  it  is  not 
because  she  has  failed  to  show  that  the  death  resulted  from 
accident,  but  because  by  the  terms  of  the  insurance  contract  such 
accident  was  excepted  from  its  operation.  Under  the  "rules," 
not  all  accidental  injuries  are  insured  against.  The  exceptions 
are  enumerated.  These  exceptions  relate  mainly,  not  to  the 
nature  or  form  of  particular  injuries,  but  to  the  immediate  cir- 
cumstances attending  the  infliction  of  the  injury.  For  instance, 
accidental  injuries  occurring  while  the  insured  is  under  the  in- 
fluence of  intoxicating  liquors  or  while  wrestling  are  excepted 
from  the  operation  of  the  policy.  In  such  a  case  it  would  not 
be  necessary  for  the  defendant  to  deny  the  accidental  character 
of  the  injuries.  It  would  be  a  sufficient  defense  to  show  that  they 
occurred  under  circumstances  excepted  by  the  policy.  So  in  the 
case  before  us.  Even  though  the  injury  was  accidental  as  to  the 
insured,  yet,  if  it  was  intentionally  inflicted  by  the  burglar,  it 
was  excepted  from  the  operation  of  the  policy,  and  the  trial  court 
so  instructed  the  jury.  Was  the  burden  properly  laid  upon  the 
defendant  to  show  that  the  injury  in  question  was  intentionally 
inflicted  ? 

[2]  We  have  heretofore  held  that,  where  death  is  shown  to 
have  resulted  from  an  external  and  visible  injury,  a  presumption 
will  obtain  that  it  was  not  intentionally  inflicted  either  by  the 
insured  or  by  another  person.  Caldwell  vs.  Association,  136 
N.  W.  678;  Taylor  vs.  Association,  110  Iowa,  621,  82  N.  W. 
326;  Carnes  vs.  Association,  106  Iowa,  281,  76  N.  W.  683, 
68  Am.  St.  Rep.  306;  Jones  vs.  U.  S.  Mutual  Association,  92 
Iowa,  652,  61  N.  W.  485. 

[3]  It  is  perhaps  inaccurate  in  a  verbal  sense  to  say  that  the 
burden  of  proving  any  fact  rests  upon  the  defendant  unless  such 
alleged  fact  is  a  part  of  his  affirmative  defense.    If  a  presumption 
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obtains  in  favor  of  plaintiff,  he  may  support  it  with  additional 
evidence  if  he  can  or  he  may  take  the  risk  of  resting  upon  his 
prima  facie  case.  A  prima  facie  case  is  not  necessarily  a  strong 
^^se,  and  it  may  be  lost  before  a  jury.  The  presumption  in 
plaintiff's  favor  is  one  of  fact  and  is  not  conclusive  as  a  matter 
^f  law.  He  is  entitled  to  the  benefit  of  it  in  so  far  as  it  is  not 
^^ercome  by  the  other  evidence  in  the  case.  It  matters  not 
^hether  such  other  evidence  comes  from  one  side  or  from  the 
^her.  In  this  case  the  plaintiff  made  a  prima  facie  case  and 
^^sted  without  introducing  any  evidence  of  the  immediate  cir- 
^nistances  of  the  infliction  of  the  injury.  The  defendant  prop- 
y^y  entered  fully  into  such  circumstances  with  its  evidence, 
"^^^ing  at  the  question,  therefore,  in  a  negative  and  defensive 
SensG  alone,  it  was  not  misleading  to  say  that  the  burden  was 
On  the  defendant  to  show  that  the  injury  was  intentionally  in- 
flioted. 

(.4]  But  the  defendant  in  this  case  pleaded  this  provision  of 
the^  "rules"  as  a  separate  and  affirmative  defense.  If  this  pro- 
vision was  properly  pleaded  as  an  affirmative  defense,  necessarily 
the  burden  of  proving  it  rested  upon  the  pleader. 

There  is  the  further  consideration  that  the  proviso  pleaded 
^^s   in  the  nature  of  an  exception  to  the  general  provisions  of 
the  constitution  which  purported  on  their  face  to  cover  all  acci- 
dent insurance.    It  devolved  upon  the  defendant  to  plead  and  to 
pTove   that  the  accidental  injury,  from  which  the  insured  died, 
came   within  such  exception.     If  it  devolved  upon  the  plaintiff 
m  the  first  instance  to  traverse  such  exception  and  to  prove  the 
negative,  it  would  likewise  devolve  upon  her  to  do  the  same 
as  to     the   entire   enumeration   contained   in   the   "rules"   above 
<luote<i.     We  think,  therefore,  that  the  proviso  under  considera- 
tion should  be  deemed  as  in  the  nature  of  an  exception  and  that 
^^  jgr^neral   rule  of  pleading  and  proof   in   such  cases   should 
obtain.     This  was  our  holding  in  Payne  vs.  Frat.  Accident  Ass'n, 
^9  Iowa,  342,  92  N.  W.  361,  and  Jones  vs.  U.  S.  Mutual  Ins. 
^•>  supra. 

15]  The  fact  that  the  accidental  character  of  the  injury  as  to 
^arniody  is  conclusively  shown,  from  the  evidence  on  both  sides, 
renders  it  unnecessary  that  we  consider  the  instructions  of  the 
court  to  the  effect  that  such  injury  was  presumptively  accidental. 
^/?^h  instructions  could  not  be  prejudicial  to  defendant,  upon 
"^^  J'^cord,  even  if  they  were  abstractly  erroneous. 

L^»^  8]  2.  Complaint  is  made  by  appellant  because  it  was  not 
permitted  to  cross-examine  the  witness,  Mary  Carmody,  the 
.  ^^ficiary,  to  the  extent  desired.  The  attempted  cross-examina- 
ton  is  set  forth  fully  in  the  record.  We  need  not  include  it  here. 
Inere  was  some  technical  maneuvering  on  the  part  of  counsel 
^^  ^ch  side  in  an  effort  to  avoid  assuming  a  greater  burden  of 
proof  than  was  legally  necessary.  The  defendant's  answer 
pl^ded  a  general  denial  and  certain  separate  affirmative  defenses. 
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Mary  Carmody  was  sworn  as  a  witness  for  the  plaintiff.  Her 
testimony  in  chief  was  confined  strictly  to  a  statement  of  the  date 
of  the  injury  of  her  husband  and  the  date  of  his  death  and  to 
the  identification  of  her  signature  transferring  her  cause  of  ac- 
tion to  the  plaintiff  trustee.  Thereupon,  by  a  series  of  questions 
on  cross-examination,  the  defendant  attempted  to  inquire  into 
the  details  of  circumstances  of  the  night  of  May  24th.  Objection 
was  made  to  such  a  line  of  examination  as  not  proper  cross- 
examination,  and  the  objection  was  sustained.  The  ruling  was 
strictly  proper.  It  is  true,  as  contended,  that  courts  will  usually 
allow  large  latitude  to  the  cross-examination  of  a  party  in  in- 
terest. But  this  also  is  discretionary  with  the  trial  court.  This 
witness  was  placed  upon  the  stand  again  on  rebuttal  by  plaintiff, 
and  the  whole  subject  was  fully  covered,  and  full  opportunity  for 
cross-examination  was  given.  Objection,  however,  was  made 
by  defendant  to  all  such  examination  as  not  proper  rebuttal,  and 
complaint  is  now  made  of  adverse  ruling  of  the  trial  court  on 
such  objections.  It  is  impossible  for  the  defendant  to  maintain 
its  grievance  at  both  ends.  In  the  presence  of  the  later  opportunity 
for  cross-examination,  it  is  not  in  a  position  to  complain  of  being 
deprived  of  such  opportunity  in  the  first  instance.  We  think 
that  such  evidence  was  properly  admitted  in  rebuttal.  In  any 
event,  such  question  is  so  largely  a  matter  of  discretion  with  the 
trial  court  that  only  an  abuse  of  discretion  would  justify  inter- 
ference on  our  part. 

[9]  3-  I^or  the  purpose  of  proving  her  case  as  against  the 
general  denial,  the  plaintiff  introduced  in  evidence  certain  alle- 
gations contained  in  some  of  the  affirmative  defenses  pleaded  by 
the  defendant.  Thereupon,  as  in  the  nature  of  a  cross-examina- 
tion, the  defendant  offered  in  evidence  its  whole  pleading,  and 
this  was  objected  to  by  the  plaintiff,  and  the  objection  was  sus- 
tained. Defendant's  contention  is  that,  inasmuch  as  the  plaintiff 
had  introduced  in  evidence  a  part  of  its  answer,  it  was  entitled  to 
introduce  the  whole.  It  was  entitled  to  introduce  so  much  of  its 
answer  as  related  to  the  same  subject.  Code,  §  4615.  The  de- 
fendant's offer  was  unrestricted  and  included  matter  clearly 
inadmissible.     It  was  therefore  properly  rejected. 

[10,  11]  4.  It  is  urged  by  appellant  that  a  verdict  should  have 
been  directed  in  its  favor  on  the  evidence  as  a  whole  on  the 
ground  that  it  conclusively  appeared  that  the  injury  from  which 
Carmody  died  was  intentionally  inflicted  by  the  burglar.  On 
first  impression  it  would  seem  uncandid  to  say  that  the  victim 
of  a  burglary,  shot  by  the  burglar  in  an  encounter,  was  not  in- 
tentionally injured;  and  yet  we  think  it  must  be  said  upon  this 
whole  record  that  circumstances  are  made  to  appear  which  fairly 
tend  to  show  an  intent  to  avoid  personal  injury  on  the  part  of 
the  burglar.  The  theory  of  the  plaintiff  is  that  he  shot  only  to 
frighten  Carmody  and  to  make  his  escape.  The  evidence  would 
warrant  a  finding  that,  after  the  shot  which  took  eflfect,  he  shot 
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twice  over  the  head  of  Carmody  when  he  was  within  a  few  feet 
of  him,  backing  downstairs,  and  when  he  could  not  have  failed 
to  inflict  further  injury  upon  him  if  he  had  tried  to  do  so.  In 
this  respect,  the  case  is  quite  as  strong  for  the  plaintiff  as  was 
the  case  of  Jones  vs.  U.  S.  Mutual  Association,  supra.  It  is 
much  stronger  than  the  case  of  Railway  Accident  Association  vs. 
Drummond,  56  Neb.  235,  76  N.  W.  562.  The  defendant's  de- 
fense rested  at  this  point  wholly  upon  the  question  of  the  intent 
of  the  burglar.  Such  intent  could  be  ascertained  only  by  infer- 
ence from  the  circumstances  shown.  The  question  of  intent  is 
usually  and  peculiarly  a  jury  question.  Even  the  legal  presump- 
tions which  might  obtain  as  against  the  burglar  would  not  neces- 
sarily obtain  against  Carmody  or  the  beneficiary  of  his  insur- 
ance. If  the  burden  of  proof  were  on  the  plaintiff  as  to  such 
intent,  a  different  question  would  be  presented  at  this  point.  In- 
asmuch as  the  burden  was  upon  the  defendant,  a  verdict  could  not 
be  directed  in  its  favor  without  holding  that  it  had  proved  the 
intent  affirmatively  and  conclusively.  It  is  the  exceptional  case 
where  the  court  can  properly  direct  a  verdict  in  favor  of  the 
party  having  the  burden  of  proof.  And  this  is  especially  so 
where  a  vital  fact  is  sought  to  be  established  only  by  inference 
from  attending  circumstances.  •  We  think  that  the  intent  was  not 
proved  so  conclusively  as  to  entitle  the  defendant  to  a  directed 
verdict  upon  the  affirmative  proposition. 

Appellant's  brief  brings  before  us  a  number  of  cases  wherein 
the  same  form  of  policy  was  involved  and  wherein  it  was  held 
that  recovery  could  not  be  had  if  the  injury  was  intentionally 
inflicted  by  a  third  person.  Special  reliance  is  placed  upon  the 
case  of  Butero  vs.  Travelers'  Accident  Ins.  Co.,  96  Wis.  536, 
71  N.  W.  811,  65  Am.  St.  Rep.  61.  In  that  case  the  Supreme 
Court  of  Wisconsin  considered  the  evidence  and  held  it  to  be 
sufficiently  strong  in  its  showing  of  intentional  killing  to  warrant 
the  granting  of  a  new  trial  and  such  new  trial  was  ordered. 
Although  the  Wisconsin  court  did  not  order  a  dismissal  of  the 
plaintiffs  case,  it  did  discuss  the  evidence,  and  it  appeared  to 
hold  that  the  evidence  was  conclusive  in  favor  of  the  defendant. 
The  very  discussion  of  the  evidence  contained  in  that  opinion 
impresses  us  as  presenting  a  question  for  the  jury  within  the  rule 
that  has  heretofore  been  followed  in  this  state.  It  is  to  be  noted 
also  that  in  such  opinion  it  is  assumed  (though  without  discus- 
sion) that,  if  the  killing  was  the  intentional  act  of  an  assassin, 
it  was  not  accidental  within  the  meaning  of  the  policy.  Such  an 
assumption  leaves  the  burden  of  proof  upon  the  plaintiff.  A 
directed  verdict  in  such  case  for  the  defendant  presents  less 
difficulty  than  if  the  burden  of  the  affirmative  rested  upon  it.  We 
are  constrained  also  to  say  at  this  point  that  there  is  another 
provision  of  the  insurance  certificate  which  should  not  pass  un- 
noticed and  we  set  it  forth  in  the  next  division  hereof. 

[12,  13]   5.  Section  3  of  article  9  of  the  Constitution  provides 
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as  follows :  "Sec.  3.  Whenever  a  member  of  this  association  in 
good  standing  shall,  through  external  and  accidental  means,  re- 
ceive bodily  injuries  which  shall,  independently  of  all  other 
causes,  immediately  and  wholly  disable  him  from  transacting  any 
and  every  kind  of  business  pertaining  to  his  occupation  as  shown 
by  the  records  of  this  association,  he  shall  be  paid  for  the  loss 
of  time  occasioned  thereby  the  sum  of  $25  per  week,  not  exceed- 
ing one  hundred  and  four  consecutive  weeks.  Provided,  that  an 
injury  received  by  a  member  in  an  attempt  to  rob  said  member — 
proof  of  intent  to  rob  to  be  established  by  claimant — shall  be\ 
considered  an  accident  and  the  association  shall  be  liable  for 
weekly  indemnity  only,  not  exceeding  ten  consecutive  weeks,  as  in 
the  case  of  accidental  injury  received  in  any  other  manner."  We 
have  italicized  the  particular  provision  to  which  attention  is 
directed.  In  the  case  before  us  it  is  undisputed  that  Carmody 
was  shot  during  an  attempt  to  rob  him.  The  proviso  from  the 
"rules"  relied  on  as  a  defense  appears  on  its  face  to  be  incon- 
sistent with  the  proviso  of  the  constitution  here  quoted,  if  it  is  to 
be  applied  to  an  injur}'  received  during  an  attempted  robbery 
of  the  assured.  It  is  true  that  section  3  deals  with  injuries  which 
result  in  disabilities  only  not  in  des^th.  But  the  proviso  from  the 
"rules"  applies  on  its  face  to  injuries  causing  "death  or  disability'* 
inflicted  by  the  member  or  any  other  person  upon  him.  To  render 
these  two  provisions  harmonious,  we  would  have  to  say  that  the 
proviso  of  the  "rules"  is  not  intended  to  apply  to  an  injury  in- 
flicted upon  the  assured  during  an  attempt  to  rob  him.  The  con- 
stitution itself  has  singled  out  that  specific  class  of  circumstances 
and  has  declared  that  an  injury  so  received  "shall  be  considered 
an  accident."  This  dispenses  with  the  necessity  of  proof  of  in- 
tent or  want  of  intent  to  inflict  the  injury,  provided  only  that 
intent  to  rob  is  proved. 

It  is  true  that  this  section  of  the  constitution  limits  the  liability 
of  the  defendant  for  resulting  disability  to  a  weekly  indemnity 
of  ten  weeks  and  that  it  has  not  assumed  to  deal  with  the  question 
of  liability  in  case  of  death.  But  the  importance  of  the  provision 
to  this  case  is  that  it  renders  the  proviso  of  the  rules  relied  on  as 
a  defense  non-applicable  to  a  case  of  robbery.  If  the  two  pro- 
visos should  be  deemed  conflicting,  then  a  construction  should 
be  adopted  most  favorable  to  the  assured.  If  Carmody  had  sur- 
vived his  injuries,  it  is  clear  that  he  would  have  recovered  for  his 
disability  and  he  could  have  so  recovered  as  for  accidental  in- 
juries upon  proof  that  they  were  received  in  an  attempt  by  the 
burglar  to  rob  him.  The  attempt  to  fob  is  undisputed.  In  such 
case  the  injury  "shall  be  deemed  an  accident."  Carmody  did  live 
for  about  ten  weeks  after  the  accident.  During  that  period  of 
time  he  was  deemed  under  the  terms  of  his  policy  to  have  re- 
ceived his  injuries  by  accident.  Did  his  subsequent  resulting 
death  change  the  accidental  character  of  the  original  injury?  It 
cannot  be.    The  most  that  could  be  claimed    here  would  be  that, 
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by  the  terms  of  the  insurance  certificate,  his  resulting  death  from 
this  particular  accident  deprived  him  of  all  right  of  recovery  for 
such  accident.  In  other  words,  that  as  to  such  accident  he  was 
insured  against  disability  only  and  not  against  death.  This  con- 
struction would  be  in  direct  contradiction  to  the  other  provisions 
of  the  insurance  certificate,  notably  so  to  section  2,  heretofore 
quoted.  The  important  thing  as  to  section  3  now  under  con- 
sideration is  that  it  defines  the  kind  of  injury  involved  in  this  case 
as  an  "accident"  and  specially  provides  that  it  "shall  be  deemed 
an  accident."  It  purports  to  insure  against  the  same  to  some  ex- 
tent at  least.  This  necessarily  takes  it  out  of  the  enumeration  of 
exceptions  which  we  have  heretofore  quoted.  These  exceptions 
make  no  distinction  between  death  and  disability,  so  far  as  the 
nature  of  the  liability  is  concerned.  Neither  does  any  distinction 
appear  as  to  the  nature  of  such  liability  in  any  other  part  of  the 
insurance  certificate  unless  it  be  found  in  section  3  here  set  forth. 
This  section  purports  to  deal  with  the  extent  of  liability  for  dis- 
ability  only.  It  does  not  in  terms  qualify  section  2  to  any  extent. 
If  the  various  provisos  of  this  contract  are  conflicting  or  incon- 
sistent, then  of  course  they  should  be  construed  most  favorably  to 
the  assured.  We  think  the  contract  in  this  case  can  fairly  be  con- 
strued as  insuring  against  accident  received  by  the  victim  of  an 
attempted  robbery  in  the  course  of  such  attempt;  that  the  in- 
tentional infliction  of  injury  by  a  robber  in  such  a  case  is  reserved 
form  the  enumeration  of  exceptions  which  are  set  forth  in  the 
rules;  that  section  3  limits  the  extent  of  the  recovery  for  dis- 
ability  only;  and  that  it  does  not  qualify  section  2  which  fixes  the 
amount  of  recovery  in  case  of  death  at  $5,000. 

To  construe  the  insurance  contract  otherwise  would  render  it 
naturally  misleading  to  the  assured.  Under  this  construction 
the  plaintiff  would  have  been  entitled  to  a  directed  verdict  under 
the  undisputed  evidence  and  concessions  in  the  case.  Plaintiff, 
however,  did  not  base  her  claim  of  recovery  on  this  ground.  But, 
if  we  should  otherwise  feel  compelled  to  award  new  trial  be- 
cause of  errors  presented,  we  should  deem  it  our  duty  to  take 
notice  of  these  provisions  of  the  contract  in  support  of  the  judg- 
ment already  obtained.  The  injury  involved  is  clearly  within 
the  fair  scope  and  spirit  of  accident  insurance.  The  enumeration 
of  exceptions  on  the  back  of  the  certificate  is  sufficiently 
voluminous,  and  we  ought  not  to  add  to  such  exceptions  by  un- 
necessary construction. 

The  defendant  suffered  no  prejudicial  error  in  the  court  below, 
and  the  judgment  is  therefore  affirmed. 

Weaver,  C.  J.,  and  Gaynor,  Preston,  and  Withrow,  JJ.,  concur. 

Deemer,  J.  (dissenting). 
So  much  depends  upon  the  facts  disclosed  by  the  record  with 
reference  to  the  manner  of  Carmody's  death  that  I  here  re- 
produce   the    uncontradicted    and    undisputed    testimony    with 
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reference  thereto.  Testimony  was  adduced  without  objection 
as  to  declarations  made  by  deceased  just  after  the  shooting.  This 
came  from  several  witnesses,  and  there  is  no  substantial  differ- 
ence between  them  as  to  what  was  said.  This  testimony  was 
part  of  the  res  gestae  and  was  admissible  as  substantive  testimony. 
One  witness  gave  the  following  testimony  as  to  what  Carmody 
said :  "Q.  Did  you  have  any  conversation  with  him  at  that  time 
as  to  how  the  injury  occurred,  if  so,  state  what?  A.  I  had  hold 
of  his  hand ;  I  said,  knowing  him  as  I  did,  I  said,  'John,  wasn't 
there  anything  that  you  could  get  hold  of  that  you  could  beat 
him  up  with?'  He  said,  'No  Billy,  if  there  was  I  could  have  beat 
him  to  death,  I  know.'  Made  the  remark  if  he  could  even  got 
a  slipper  or  anything  that  he  might  have  battered  his  head  or 
something  of  that  kind.  Q.  Did  he  say  where  the  shooting  oc- 
curred or  anything  about  that,  where  they  struggled?  A.  Well, 
I  don't  know,  of  course  I  know  we  talked  on  that  line;  it  was 
in  the  house,  of  course,  from  one  room  to  the  other.  Q.  Did 
he  say  anything  about  how  many  times  the  burglar  shot  at  him? 
A.  I  think  he  made  the  remark  about  two  or  three  shots  any- 
how." On  cross-examination  plaintiff's  counsel  insisted  on 
making  the  following  record:  "I  had  been  a  police  officer  for 
25  years  and  have  had  experience  in  the  investigation  of  burglars. 
Q.  Became  acquainted  with  their  ordinary  ways  and  manner  of 
carrying  on  their  business  from  observation  and  investigation 
that  you  have  made?  A.  I  have  made  some  of  those  investiga- 
tions, yes.  Q.  Isn't  it  a  very  usual  and  ordinary  thing  with  those 
burglars,  not  robbers,  to  carry  a  pistol  for  the  sake  of  bluffing 
and  intimidation?  (Objected  to  as  incompetent,  irrelevant,  and 
immaterial  and  as  calling  for  the  conclusion  and  opinion  of  the 
witness.  Overruled;  defendant  excepts.)  A.  I  don't  know 
about  their  bluffing  anything  of  that  kind ;  I  think  they  are  there 
to  do  business.  Q.  Isn't  that  a  common  thing  for  them  to  be 
making  threats  of  what  they  will  do  without  any  intention  of 
carrying  that  out  ?  A.  I  never  came  in  contact  with  one  of  them 
making  those  threats."  On  redirect  examination  the  witness 
said:"  *'I  know  it  is  a  matter  of  common  custom  that,  when  a 
man  breaks  into  a  house  and  is  pressed  to  the  wall,  the  common 
custom  among  burglars  is  to  shoot  rather  than  be  caught.  My 
impression  they  are  there  for  business." 

The  most  satisfactory  evidence  regarding  these  declarations 
was  from  a  police  officer,  named  Christensen,  who  gave  the  fol- 
lowing testimony :  "Q.  What  was  the  first  that  you  knew  of  any 
difficulty  happening  at  the  Carmody  home  on  the  night  that  he 
was  shot?  A.  I  heard  the  shot.  I  was  on  Fifth  avenue  and 
Sixth  street  on  the  south  side  of  Fifth  avenue  and  the  east  side 
of  Sixth  street.  I  should  judge  150  to  175  feet  from  the  Carmody 
home.  The  first  shot  I  could  not  locate.  Within  four  or  five 
seconds  there  was  another  shot  and  I  located  that  one.  Officer 
Graham  was  with  me  at  the  time.     We  started  to  run  down 
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there  as  fast  as  we  could.  It  could  not  have  been  over  five  min- 
utes after  the  shot  when  we  arrived  there.  Q.  In  the  neighbor- 
hood of  half  a  minute  or  so  you  was  there?  A.  Yes,  not  very 
long  anyhow.  I  went  to  the  front  door  and  told  officer  Graham 
to  go  around  to  the  back  door.  I  went  up  to  the  front  door  and 
it  was  locked  and  I  couldn't  get  in.  I  rapped  at  the  door.  Mrs. 
Carmody  was  up  on  this  porch  hollering,  'Help,'  and  I  stepped 
back  and  called  to  open  the  door  and  then  went  back  to  the  door 
again,  and  I  think  Mrs.  Buckingham  opened  the  door.  When  I 
got  inside  in  the  hall  I  flashed  my  light  and  Mrs.  Buckingham 
and  Mr.  Carmody  was  there.  It  was  dark  in  the  front  part  of 
the  house.  There  was  a  curtain  drawn  between  what  I  call  the 
parlor  and  the  sitting  room  and  the  hall.  I  went  right  through 
the  house  flashing  my  light  and  went  to  the  back  door.  In  the 
dining  room  there  was  a  light ;  what  I  call  the  dining  room ;  it 
is  the  room  back  of  the  kitchen.  I  went  to  the  back  door  to  see 
if  the  door  was  locked  and  it  was  bolted  on  the  inside  so  I  knew 
that  he  couldn't  have  gone  that  way.  Mr.  Carmody  following 
me  back  to  the  back  door  or  right  close  to  me.  I  came  back  again 
and  officer  was  on  the  outside  and  he  said,  *Sam,  I  believe 
here  is  where  he  got  out.'  The  window  was  open  on  the  west 
side  of  the  house  and  of  course  we  turned  the  lights  on.  Chief 
Cook  was  there  at  the  time.  He  came  right  in  behind  me  and 
I  turned  around  and  I  saw  Mr.  Carmody  was  hurt,  and  I  asked 
him,  *Are  you  hurt,  John?'  He  said,  *Yes,  I  believe  I  am.'  I 
said,  'How  bad?'  and  he  said,  'Pretty  bad,  I  have  an  awful  pain.' 
About  that  time  he  was  ready  to  fall  and  I  took  him  in  my  arms 
and  I  think  Chief  Cook  was  there  at  that  time.  Cook  was  the 
fire  chief ;  he  is  dead  now.  I  laid  him  on  the  couch  in  what  I 
would  call  the  library.  After  I  got  him  down  on  the  couch,  I 
opened  up  the  nightdress  and  I  could  see  the  hole  right  in  his 
stomach;  it  looked  like  a  bullet  hole.  Q.  Where  was  Mr.  Car- 
mody when  you  first  got  in  the  house?  A.  In  the  hall.  He  and 
her  mother  were  there;  he  was  pretty  excited.  Q.  What  did 
he  say?  A.  He  said,  'The  damn,  dirty  coward,  I  wish  I  had  of 
got  hold  of  him,'  he  says,  'The  damn  coward,  he  even  slapped 
my  wife.'  Q.  Did  he  say  where  the  fellow  got  him  ?  A.  Yes,  he 
said  the  burglar  got  him;  the  fellow  that  was  in  the  house.  Q. 
Did  he  tell  you  anything  about  where  the  struggle  occurred?  A. 
Yes,  he  said  that  his  wife  awakened  him  and  there  was  a  man  in 
the  house  and  he  started  after  him  and  got  hold  of  him  and  he 
got  out  on  the  outside  of  the  door  and  he  got  away  from  him,  and 
he  said  he  still  started  after  him  and  then  is  when  he  shot  at 
him.  Q.  Did  he  say  whether  or  not  he  had  held  the  burglar,  that 
he  had  hold  of  the  burglar,  when  the  burglar  shot  him  ?  A.  No, 
he  didn't  have  hold  of  him  at  the  time.  Q.  The  burglar  was 
away  from  him  when  he  shot  ?  A.  Yes,  that  is  what  I  understood 
him  to  say.  Q.  He  said  the  shooting  occurred  outside  the  bed- 
room?   A.  Yes,  sir.    Q.  In  the  house  did  you  see  any  evidence 
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of  any  struggle  having  occurred?  A.  There  was  some  crockery 
laying  broken  in  the  hall  at  the  foot  of  the  stairs.  Mrs.  Car- 
mody  was  upstairs  when  I  first  got  there  and  was  screaming  for 
help.  Q.  And  when  you  first  saw  John,  what  did  he  say  about 
a  man ;  how  did  you  happen  to  run  through  the  hall  ?  A.  I  asked 
John,  'Is  he  still  in  the  house?'  and  he  says,  *I  believe  he  is.' 
That  is  the  reason  I  went  through  the  house  looking  for  him. 
There  was  a  light  in  the  dining  room ;  the  only  light  in  the  house. 
I  flashed  my  light  and  that  is  when  I  first  saw  Mrs.  Carmody. 
When  we  laid  Mr.  Carmody  on  the  couch  I  told  somebody  to 
tell  Mrs.  Carmody  that  John  was  hurt  pretty  bad.  My  first 
conversation  with  Mrs.  Carmody  was  after  Mr.  Carmody  was 
taken  to  the  hospital.  Q.  You  may  relate  what  Mrs.  Carmody 
said  to  you  about  how  the  accident  occurred.  A.  She  said  the 
first  thing  when  she  woke  up  she  thought  she  heard  some  one 
in  the  room,  and  then  she  seen  somebody  standing  by  the  bed. 
He  had  a  little  flash  light  and  he  threw  that  in  her  face,  and  she 
began  to  raise  up  and  he  said,  'Lay  down  at  your  peril ;'  and 
about  that  time  John  wakened  up  and  of  course  they  started.  It 
seems  as  though  John  was  on  this  side  of  the  bed.  Anyhow  John 
got  around  there  and  they  scuffled  and  finally  got  out  on  the 
outside  of  the  room  and  she  started  for  the  front  window.  There 
was  a  screen  in  the  window  she  said  and  she  had  to  take  that 
out,  but  I  guess  it  wasn't  long,  and  she  raised  the  window  up  and 
got  out  on  the  porch.  Q.  You  say  that  she  said  John  was  on 
the  outside  of  the  bed,  the  west  side  oi  the  bed?  A.  Yes,  away 
from  the  door.  Q.  He  got  around  on  her  side?  A.  He  was 
standing  at  the  foot  of  the  bed  as  near  as  she  knew.  Q.  What  did 
she  say  he  said  to  John?  A.  He  said,  'Lay  still  or  Fll  kill  you.' 
Q.  What  did  John  say  to  that  ?  *  *  *  Q.  She  said  he  got  up 
when  the  burglar  told  him  to  lay  still  or  he  would  kill  him  ?  A. 
Yes,  and  that  is  when  John  got  out  of  bed.  She  heard  the  shots 
afterwards,  she  said.  Don't  think  she  said  anything  about  scuf- 
fling, not  as  I  could  hear  anything.  I  was  busy  telephoning  for 
the  doctor.  She  said  the  shots  occurred  out  in  the  hall  after  she 
got  outside  of  the  bed  and  door.  I  did  not  see  any  revolver  on 
the  floor  around  there ;  no  gun  of  any  kind.  Q.  Did  Mrs.  Car- 
mody say  anything  to  you  about  John  having  a  gun  or  anything 
of  that  kind?    A.  She  said  he  never  had  a  gun  in  the  house." 

Other  witnesses  for  the  defendant  gave  substantially  the  same 
testimony.  Mrs.  Carmody,  who  was  a  witness  for  plaintiff  in 
rebuttal,  did  not  dispute  any  part  of  the  testimony,  save  that  she 
said :  "A.  I  was  asleep  and  Mr.  Carmody  was  asleep.  Something 
awakened  me.  I  don't  know  what ;  my  impression  is  that  it  was 
the  presence  of  some  one  in  the  room.  I  raised  up  and  listened 
and  I  heard  some  one  on  his  side  of  the  bed  where  his  clothes 
were ;  that  is,  the  west  side  of  the  bed.  I  reached  out  my  hand 
and  put  it  on  him  and  says,  'Jack !  Jack !  Some  one  is  in  ,the 
room.'    Just  then  a  flash  light  was  turned  on  me,  on  my  eyes  in- 
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stantly,  and  then  it  was  flashed  into  Mr.  Carmody's  eyes  and 
then  back  and  forth  right  close  to  my  eyes  and  his,  and  then  I 
raised  up  and  some  one  struck  me  a  blow  here  and  said,  Xay 
quiet  at  your  peril/  Then  it  seemed  as  though  Mr.  Carmody  was 
undertaking  to  get  up  and  as  though  he  was  thrown  back  on  the 
bed  again,  because  it  sounded  that  way  to  me.  I  lay  quiet  a  few 
minutes,  and  then  the  light  was  turned  in  my  eyes  again  and  then 
I  raised  up  and  he  struck  me  across  the  face  again  and  broke  my 
gums  across  the  lower  teeth  and  then  I  lay  quiet  a  little  bit,  and 
they  had  come  in  a  clutch  and  I  could  hear  the  heavy  breathing; 
then  everything  grew  dark  on  my  side  and  everything  was  quiet ; 
and  then  I  raised  up  again  and  I  felt  his  breath  on  my  face  and 
he  leaned  down  and  said,  *Keep  quiet  or  Til  kill  you/  and  struck 
me  a  blow  there  and  it  afterwards  got  as  black  as  my  dress.  Then 
I  lay  down  and  they  were  still  struggling.  I  lay  there  a  few 
minutes,  crept  down  under  the  bed  clothing  to  the  foot  of  the  bed, 
and  got  out  and  ran  across  the  room  and  tried  to  get  the  screen 
out.  I  had  to  unfasten  it  and  throw  it  out  on  the  roof  and  I  got 
out  on  the  roof  and  ran  to  the  north  next  to  Mr.  Cook's  house 
and  I  called  for  help.  When  I  called  for  help  I  was  on  the  north 
veranda.  I  called  for  Mr.  Cook  and  I  saw  the  lights  turned  on 
in  the  room  and  he  came  out  of  the  house  instantly.  Mr. 
Tourtellot:  Let  the  same  objection  apply  to  all  this  testimony 
along  this  line.  The  Court:  All  right.  (The  defendant  ex- 
cepts.) Mr.  Cook  was  the  fire  chief  and  lived  next  door  on  the 
west.  He  was  prepared  to  come  out  on  short  notice.  I  screamed 
to  him  to  come  quick  and  he  turned  around  and  went  back  in  his 
house,  and  I  turned  and  ran  just  as  fast  as  I  could  to  the  other 
end,  and  that  brought  me  to  the  window  where  I  had  gotten  out, 
and  I  called  there  for  help  and  then  commenced  screaming  every- 
thing, and  then  I  heard  the  report  of  a  revolver  in  the  house.  Q. 
Just  where  were  you  when  you  heard  the  report  of  the  revolver 
in  the  house?  A.  I  was  directly  in  front  of  the  window.  I  was 
directly  in  front  of  the  north  window.  There  are  three  win- 
dows in  front  of  the  house.  The  Court :  Were  you  still  on  top 
of  the  porch  ?  A.  Yes,  sir.  Q.  Now,  from  the  shot  and  the  noise 
inside,  could  you  tell  just  about  where  Mr.  Carmody  and  the 
burglar  were  when  this  shot  occurred?  A.  I  should  suppose  my 
husband  was  right  in  the  door,  leading  from  the  room  into  the 
hall.  Q.  Could  you  tell  somewhere  about  where  they  were  when 
this  shot  occurred  from  the  noise  or  sound?  A.  Yes.  Q.  You 
could  make  some  approximation  of  about  where  they  were  from 
the  sound  you  heard,  about  where  did  this  sound  appear  to  come 
of  that  shot  ?  A.  It  was  leading  into  the  hall.  I  ran  and  got  in 
the  window  and  ran  across  the  floor  to  this  hall  and  went  out  and 
took  hold  of  my  husband,  who  was  standing  at  the  head  of  the 
landing,  the  upper  landing.  The  burglar  was  down  by  the 
window.  Mr.  Carmody  was  at  the  top;  that  would  be  near  the 
bedroom  door.    He  was  standing  just  about  the  middle  about  a 
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foot  from  the  top  of  the  stairs.  I  took  hold  of  his  nightshirt  and 
held  on  to  it  and  stayed  at  his  back.  The  burglar  was  going 
downstairs  pretty  fast.  He  went  swiftly  and  when  he  got  to 
the  window  there  on  the  last  step  leading  to  the  second  landing 
looking  up  from  the  top  steps  he 'fired  a  shot  and  it  whizzed  past 
us.  We  both  stood  there  and  then  he  went  swiftly  backwards 
down  about  three  steps  from  where  that  jardiniere  stood  and  then 
fired  up  again  and  that  just  grazed  me  here  between  Mr.  Car- 
mody's  back  and  my  breast.  He  was  either  two  or  three  steps 
from  the  bottom.  I  saw  him  plainly  when  he  was  on  this  last 
step  that  he  fired  that  last  shot  because  the  flash  of  the  gun  came 
and  I  saw  he  was  tall  and  slim.  He  then  backed  down  swiftly 
and  he  knocked  this  large  jardiniere  off  with  the  large  plant  in, 
and  it  made  a  dreadful  crash.  *  *  *  Q.  Now,  was  there  enough 
light  so  that  you  saw  this  burglar  when  you  first  came  out  and 
found  your  husband  in  the  hall  at  the  top  of  the  stairs,  could  you 
see  the  burglar  going  down  ?  A.  I  could  see  the  figure,  but  when 
he  got  down  on  this  last  place  that  he  shot  then  the  flash  from 
the  gun  and  with  that  light  that  came  I  could  see.  The  jardiniere 
stood  on  a  small  post  about  four  or  five  feet  high.  Q.  Now, 
when  this  burglar  fired  the  shot  that  he  fired,  the  first  one  after 
you  got  in  the  hallway,  were  you  and  Mr.  Carmody  still  standing 
in  the  hall  at  the  top  of  the  stairs?  A.  Yes,  sir.  Q.  You  saw  the 
burglar  going  downstairs?  A.  Yes,  sir.  Q.  Then  he  turned 
and  shot  back  upstairs,  did  he?  A.  He  didn't  turn,  he  went 
backwards  all  the  way  down.  This  bullet  did  not  hit  either  Mn 
Carmody  or  myself,  it  went  in  the  west  wall  of  the  hallway.  Q. 
Was  anything  more  seen  of  this  burglar  after  he  fired  this  last 
shot  near  the  bottom  of  the  stairs?  A.  I  can't  say;  I  did  not  see 
him.  The  burglar  did  not  say  to  Mr.  Caniiody,  *Lie  still  at  your 
peril  or  I  will  kill  you.'  "  On  cross-examination  the  witness  said : 
"*  *  *  I  heard  a  noise  on  my  husband's  side  of  the  bed.  The 
noise  was  the  first  thing  I  heard  when  I  awakened  my  husband. 
I  said,  *J^c^^>  there  is  some  one  in  the  room.'  He  said  nothing. 
Just  instantly  a  light  was  thrown  in  my  eyes  and  the  man  struck 
me  there  and  threw  his  light  on  us  both  right  down  close.  Q. 
Then  he  flashed  the  light  in  your  eyes  and  your  husband's  eyes 
and  said,  'Move  at  your  peril'?  A.  He  stooped  down.  When 
he  struck  me  I  cried  out,  and  he  stooped  down,  I  could  feel  his 
breath,  and  said,  'Keep  still  at  your  peril.'  Q.  So  he  was  more 
afraid  of  you  that  of  Mr.  Carmody?  A.  It  seems  that  way  be- 
cause instantly  I  awoke  my  husband,  after  he  turned  the  light  off 
our  eyes,  they  commenced.  He  leaned  down  on  my  right  side  and 
he  struck  me  on  my  left  side.  I  cannot  say  what  it  was ;  it  was 
a  hard  substance.  Q.  The  struggle  wasn't  going  on  until  your 
husband  got  out  of  bed?  A.  No,  but  I  rather  think  when  my 
husband  undertook  to  raise  up  he  struck  him;  the  bed  seemed 
to  take  a  terrible  jar.  I.  don't  know  whether  when  he  tried  to 
get  up  was  when  he  threw  him  back  or  not.     Q.  When  your 
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husband  was  struck  and  during  the  time  this  man  and  your  hus- 
band were  struggling  in  the  room,  John  T.  Carmody  didn't  utter 
a  word?  A.  No,  sir;  not  in  that  room.  *  *  *  Q.  When  you 
heard  a  gunshot  you  gave  a  scream  and  went  back  in  the  room  ? 
A.  Yes,  immediately.  Q.  When  you  got  out  in  the  hall  your 
husband  was  standing,  you  testified,  dbout  a  foot  from  the  top 
of  the  stairs?  A.  Yes,  sir.  A  burglar  then  was  disappearing 
down  the  stairs ;  I  saw  his  shadow ;  then  he  turned  and  shot  on 
the  halfway  landing.  He  went  backward  all  the  way  down,  keep- 
ing watch  of  my  husband  and  myself.  Q.  When  he  was  about 
one  or  two  steps  from  the  halfway  landing  he  fired  a  second  shot? 
A.  It  might  have  been  three  steps ;  it  was  near  the  second  land- 
ing. Q.  Then  when  he  got  nearly  down  he  turned  and  fired  the 
shot  that  made  the  dent  in  the  tapestry?  A.  He  didn't  turn,  be- 
cause he  had  his  back  already  the  other  way.  Q.  You  don't  know 
what  occurred  between  the  man  on  John's  side  of  the  bed  and 
John  except  the  sound  of  the  struggle  you  overheard?  A.  Yes, 
the  heavy  breathing  and  heard  that  chair  upset  when  I  was  com- 
ing back  on  top  of  the  porch.  Q.  Where  was  the  chair  upset  ? 
A.  On  the  west  side  of  the  bed.  Q.  When  did  you  see  that  ?  A. 
When  they  turned  the  lights  on;  I  turned  them  on  myself.  Q. 
And  that  was  after  the  shot  was  fired?  A.  Yes,  I  turned  the 
lights  on  to  get  my  gown,  after  the  burglar  escaped  from  the 
house." 

The  only  substantial  difference  between  Mrs.  Carmody 's  testi- 
mony and  that  of  the  other  witness  seems  to  be  that,  upon  her 
examination  on  the  witness  stand,  she  stated  that  the  burglar  did 
not  say  to  Mr.  Carmody,  "Lie  still  at  your  peril,  or  I  will  kill  you," 
Although  various  other  witnesses  testified  that,  in  giving  an  ac- 
count of  the  transaction  immediately  after  it  occurred,  she  did 
say  that  this  was  what  the  burglar  said  to  both  Mr.  and  Mrs. 
Carmody,  or  Mr.  Carmody  himself.  In  the  face  of  this  rec- 
ord and  without  regard  to  certain  procedural  matters  as 
the  burden  of  the  evidence,  the  burden  of  proof,  pre- 
sumptions, etc.,  which  are  established  simply  to  arrive  at 
the  truth  in  each  and  every  case,  I  cannot,  much  as 
I  would  like  to  do  so,  agree  with  an  opinion  holding  that 
the  killing  of  Carmody  was  an  accident  or  that  any  jury  un- 
influenced by  sympathy,  passion,  or  prejudice  would  be  justified 
in  so  holding.  I  do  not  know  how  a  clearer  case  of  murder  could 
be  made  out.  Carmody  said  that  the  burglar  "shot  at  him,"  that 
"he  got  him,"  etc.,  and  the  testimony  to  my  mind  clearly  estab- 
lishes that  fact.  In  law  every  one  is  presumed  to  have  intended 
that  which  the  testimony  shows  he  did  in  fact  do.  The  burglar 
shot  and  killed  Carmody,  and  the  presumption  would  be,  in  the 
absence  of  any  testimony  as  to  motive,  that  he  did  so  intentionally. 
Carmody  said  that  he  had  shot  at  him,  and  the  shot  was  evidently 
fired  after  he  had  gotten  away  from  Carmody  and  while  Car- 
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mody  was  pursuing  him.  To  say  that  it  might  have  been  an 
accident  is  too  much  of  a  stretch  on  human  credulity. 

The  defendant  company  is  not  liable  if  the  shot  was  fired  in- 
tentionally by  a  burglar  or  any  third  person.  It  had  the  right 
to  so  contract,  and  the  courts  are  not  justified  in  disregarding  a 
perfectly  valid  provision  of  the  policy.  Again,  if  the  first  shot 
was  accidental  and  the  burglar  had  escaped  from  Carmody  know- 
ing, as  he  must  have  known  from  the  circumstances,  that  Car- 
mody was  not  armed,  why  did  he  fire  the  second  and  third  shots  ? 
It  was  so  dark  that  he  could  easily  escape  as  the  avenues  were 
open  and  he  was  upon  the  stairway  going  down  into  the  hall. 
That  he  did  not  fire  these  shots  merely  to  intimidate  is  clear  from 
Mrs.  Carmody's  testimony.  She  said  that  they  passed  very  close 
to  herself  and  husband,  while  they  were  at  the  head  of  the  stairs, 
and  she  evidently  thought  they  were  intended  to  kill.  Their 
course  and  direction,  as  indicated  by  the  witness,  leaves  no  doubt 
in  my  mind  that  they  were  so  fired.  One  thing  is  clear  from  the 
record,  and  that  is  they  were  not  fired  accidentally  in  a  scufHe  but 
after  the  burglar  had  gotten  clear  from  his  assailant.  Carmody 
did  not  believe  they  were  accidental  for  he  said  the  burglar  shot 
at  him. 

The  case  is  so  much  like  one  from  the  Wisconsin  court  (Bu- 
tero  vs.  Travelers'  Insurance  Co.,  96  Wis.  536,  71  N.  W.  811, 
65  Am.  St.  Rep.  61)  that  I  cannot  forbear  quoting  therefrom. 
After  quoting  the  following  instruction :  "That  the  burden  was 
on  the  defendant  to  satisfy  them  to  a  reasonable  certainty,  and 
by  a  preponderance  of  the  evidence,  that  the  insured  met  his 
death  through  intentional  violence  inflicted  upon  him  by  some 
person  or  persons  unknown.  That  the  presumption  of  murder 
does  not  arise  from  the  mere  fact  of  external  marks  of  violence 
upon  the  body  of  the  deceased,  as  testified  to,  but  'you  must  be 
satisfied  from  all  the  evidence,  in  order  to  find  for  the  defend- 
ant :  First,  that  the  insured  met  his  death  through  bodily  injuries 
inflicted  at  the  hands  of  some  person  or  persons  unknown; 
second,  that  at  the  time  such  person  or  persons  inflicted  such  in- 
juries he  or  they  intended  to  so  inflict  them  upon  the  body  of 
the  said  Joseph  Butero  (that  is,  that  he  or  they  knew,  at  the 
time  he  or  they  inflicted  such  injuries,  that  he  or  they  inflicted 
them  upon  the  body  of  the  said  Joseph  Butero)  ;  and  if  you  are 
satisfied  from  all  the  evidence  that  the  person  or  persons  in- 
flicting such  bodily  injuries  knew  that  he  or  they  were  inflicting 
them  upon  the  body  of  the  said  Joseph  Butero  and  intended  to  so 
inflict  them,  then  you  will  find  for  the  defendant,  otherwise  for  the 
plaintiflf* " — the  court  said  through  Pinney,  J. :  "The  contract 
upon  which  the  action  is  founded  is  that  the  insurance  provided 
by  it  'does  not  cover  accident  or  death,  resulting  wholly  or 
partly,  directly  or  indirectly,  from  *  *  *  intentional  injuries, 
inflicted    by    the    insured    or    any    other    person.'     In    view 
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of  the  facts  in  evidence,  and  about  which  there  is 
really  no  dispute,  the  question  is  whether  the  legal  pre- 
sumption invoked  by  the  plaintiff  that  the  injuries  the 
deceased  received  were  accidental  or  unintentional  is  Tiot 
wholly  repelled  or  overborne  by  the  evidence.  The  pre- 
sumption in  question  properly  applies  where  there  is  no 
evidence  to  show  the  circumstances  and  manner  in  which  the 
injuries  were  inflicted.  The  defendant  is  not  liable  if  the  in- 
juries which  caused  the  death  of  the  insured  were  intentionally 
inflicted  by  himself  or  any  other  person.  While  this  is  a  defense, 
and  the  burden  of  proof  is  ordinarily  upon  the  defendant,  yet  if 
it  appears  upon  plaintiff's  evidence,  or  upon  the  entire  case,  that 
such  injuries  were  intentionally  inflicted,  the  legal  presumption 
is  overthrown.  The  defense  may  be  established  by  facts  and 
circumstances,  and  the  inferences  properly  to  be  drawn  from 
them,  sufficient  to  satisfy  the  jury  of  the  truth  of  the  defense 
with  reasonable  certainty.  It  is  beyond  question  or  dispute  that 
the  insured  came  to  his  death  by  external  and  violent  means. 
The  legal  presumption  is  that  his  death  was  not  caused  by  his 
own  suicidal  act.  The  evidence  clearly  shows  that  the  external 
and  violent  means  of  his  death  proceeded  from  some  person 
unknown.  The  inquiry  is  as  to  the  question  whether  the  shoot- 
ing that  caused  his  death  was  accidental  or  intentional  and  with 
the  design  of  effecting  his  death ;  and  this  question  is  to  be  de- 
termined from  the  facts  proved,  the  manner  of  his  death,  and 
all  the  attending  circumstances.  If  the  killing  was  accidental  as 
to  the  insured  in  that  he  anticipated  or  expected  no  injury  but 
intentional  as  to  his  assassin,  then,  according  to  the  plain  lan- 
guage of  the  provision  of  the  policy,  there  can  be  no  recovery. 
Insurance  Co.  vs.  McConkev,  127  U.  S.  661-667,  8  Sup.  Ct.  1360 
[32  L.  Ed.  308] ;  Mallory  vs.  Insurance  Co.,  47  N.  Y.  52  [7 
Am.  Rep.  410].  The  case  of  Button  vs.  Association,  92  Wis. 
83,  65  N.  W.  861  [53  Am.  St.  Rep.  900],  was  upon  a  provision 
materially  differing  from  the  one  in  question,  and  this  case  is 
therefore  not  in  point.  It  is  necessary  only  that  the  evidence 
of  intentional  killing  preponderate  against  the  presumption  of 
accident.  Cronkhite  vs.  Insurance  Co.,  75  Wis.  119,  43  N.  W. 
731  [17  Am.  St.  Rep.  184] ;  Johns  vs.  Association,  90  Wis.  335, 
63  N.  W.  276  [41  L.  R.  A.  587] ;  Bachmeyer  vs.  Association,  87 
Wis.  337,  338,  58  N.  W.  399.  The  plaintiff's  counsel  relies  upon 
Hutchcraft  vs.  Insurance  Co.,  87  Ky.  300,  8  S.  W.  570  [12  Am. 
St.  Rep.  484],  in  which  it  was  held  that  one  assassinated  comes 
to  his  death  by  accidental  means;  but  in  that  case  there  was 
not,  as  there  is  in  this,  a  provision  to  the  effect  that  the  policy 
of  insurance  did  'not  cover  accident  nor  death  resulting  wholly 
or  partly,  directly  or  indirectly,  from  *  *  *  intentional  in- 
jury inflicted  by  the  insured  or  any  other  person,'  and  it  is  not 
in  point.    Nor  is  Accident  Co.  vs.  Carson  [99  Ky.  441]  36  S.  W. 
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169  [34  L.  R.  A.  301,  59  Am.  St.  Rep.  473],  which  did  not  con- 
tain the  same  or  a  similar  provision.  The  same  is  true  of  In- 
surance Co.  vs.  Bennett,  90  Tenn.  256,  16  S.  W.  723  [25  Am.  St 
Rep.  685].  The  killing  was  clearly  the  result  of  intelligent 
human  agency.  Was  it  accidental  or  intentional?  The  assured 
went,  at  6  o'clock  in  the  afternoon,  from  his  supper  table  to  his 
employment  as  a  coal  heaver  in  the  coal  shed,  where  he  was  to 
spend  the  night  with  his  companion  in  hoisting  coal.  The  night 
was  a  very  dark  one.  It  thundered  and  lightened  and  rained, 
particularly  at  the  time  he  received  the  fatal  shots.  They 
worked  continuously  until  about  11  o'clock,  with  their  backs 
towards  the  railway  track,  upon  which  the  coal  shed  opened, 
with  two  lighted  lamps  near  them  and  with  the  upright  hoist 
between  them,  operated  by  cranks,  one  working  on  either  side. 
When  they  had  partly  raised  a  bucket  of  coal,  and,  so  far  as  it 
appears,  when  they  were  utterly  unaware  of  the  presence  of 
any  human  being,  they  were  startled  by  a  pistol  shot,  which 
sent  a  bullet  crashing  through  the  brain  of  the  insured,  and  he 
fell  dead  where  he  had  stood;  and  two  other  shots,  either  of 
which  would  have  proved  fatal,  were  fired  in  rapid  succession 
into  vital  parts  of  his  body.  His  companion,  Dominique,  in- 
stantly fled  and  ran  about  a  block  to  the  station.  He  had  seen 
no  one  about  there  during  the  evening  and  had  heard  no  one, 
and  there  is  nothing  to  show  that  the  assured  had  or  that  he 
uttered  any  word  or  exclamation.  He  was  presently  found  dead 
where  he  fell,  and  the  evidence  tends  to  show  that  one  of  the 
shots  y/scs  fired  with  the  weapon  so  near  his  body  as  to  discolor 
his  clothing  with  the  burning  powder.  The  shots  could  have 
proceeded  only  from  the  open  side  of  the  shed  next  to  the  rail- 
way track,  and  it  was  lighted  with  two  lamps  as  stated.  The 
hour  and  the  night  was  one  in  which  honest  men  are  not  likely 
to  be  abroad  with  firearms.  The  time,  place,  and  circumstances 
were  suited  to  criminal  purposes.  It  seems  impossible  for  per- 
sons of  reasonable  intelligence  to  be  deceived,  in  the  presence 
of  these  pregnant  facts,  pointing  unmistakably  to  only  one  con- 
clusion. If  it  were  possible  to  conclude  that  the  first  shot  was 
fired  accidentally,  what  are  we  to  think  in  respect  to  that  ques- 
tion, when  it  was  instantly  followed  by  two  other  shots,  evi- 
dently aimed  at  vital  portions  of  the  body  of  the  insured,  and 
which  took  effect,  inflicting  fatal  wounds?  How  many  shots  are 
we  to  believe  were  accidentally  thus  fired  in  rapid  succession 
upon  and  into  vital  parts  of  the  body  of  the  insured,  and  under 
circumstances  so  favorable  for  assassination,  at  a  time  when  fire- 
arms would  be  mainly  in  requisition  or  use  for  criminal  pur- 
poses? It  is  contended,  however,  that  there  is  no  evidence  that 
the  assassin,  at  the  time  he  inflicted  the  wounds,  intended  to 
inflict  them  on  the  body  of  the  insured  (that  is  to  say,  that  there 
is  no  evidence  to  show  that  he  knew,  at  the  time  he  inflicted 
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them  that  he  was  inflicting  them  upon  the  body  of  Butero,  the 
insured)  ;  and  that,  in  the  absence  of  such  proof,  the  killing  must 
be  regarded  as  accidental  and  covered  by  the  provision  of  the 
policy.  The  case  of  Utter  vs.  Insurance  Co.,  65  Mich.  545,  32 
N.  W.  812  [8  Am.  St.  Rep.  913],  is  confidently  relied  on.  In 
that  case  the  provision  of  the  policy  was  that  the  insurance 
'should  not  be  held  to  extend  *  *  *  to  any  case  of  death  or 
personal  injury,  unless  the  claimant  under  this  policy  shall  es- 
tablish, by  direct  and  positive  proof,  that  said  death  or  personal 
injury  was  caused  by  external  violence  and  accidental  means 
and  was  not  the  result  of  design,  either  on  the  part  of  the  in- 
sured or  of  any  other  person.'  In  that  case  the  testimony  was 
conflicting  as  to  the  circumstances  of  the  killing;  that  of  the 
plaintiff  tending  to  show  that  the  officer  knew  the  insured  and 
demanded  his  surrender  as  a  deserter  and  shot  him  in  self-de- 
fense, while  that  of  the  defendant  tended  to  show  that  the  shoot- 
ing was  reckless,  and  that  the  officer  did  not  know  the  deceased, 
nor  that  he  had  shot  him,  until  after  the  killing.  It  was  held 
that  the  case  should  have  been  submitted  to  the  jury,  and  that 
the  design  mentioned  in  the  policy  must  be  considered  as  a  de- 
sign to  kill  the  insured ;  and  if  such  design  did  not  exist  when  he 
fired  the  shot,  or  if  he  did  not  know  that  the  man  he  was  shooting 
at  was  the  insured,  then  the  plaintiff  might  recover  on  the  policy. 
The  present  case  is  clearly  distinguishable.  Here  there  is  evi- 
dence sufficient  to  show  that  the  assassin  intended  to  shoot 
Butero,  the  insured,  and  that  when  shooting  he  knew  that  he 
was  shooting  him  and  intended  to  kill  him.  It  is  true  that  no 
witness  has  testified  to  this  effect  in  so  many  words,  but  this 
is  the  just  and  proper  result  of  the  facts  and  circumstances 
given  in  evidence  and  in  respect  to  which  there  is  no  conflict  or 
dispute.  It  cannot  be  expected  that  the  assassin  would  ex- 
pressly declare  his  recognition  of  his  victim  either  immediately 
before  or  at  the  time  of  firing  repeated  fatal  shots  in  and  upon 
his  body.  All  this  is  ordinarily  to  be  left  to  inference,  from  a 
variety  of  facts  and  circumstances  proved  before  the  jury. 
Here  the  assassin  went  to.  the  place,  at  the  late  hour  of  11 
o'clock  at  night,  when  a  violent  storm  was  prevailing,  where 
Butero  worked  with  his  companion,  approaching  him  from  be- 
hind, when  there  were  two  lights  burning  near  him.  He  did 
not  direct  his  fire  against  Dominique,  but  at  once  selected  his 
victim  and  sent  a  bullet  through  his  head,  from  which  he  fell 
dead,  and  he  followed  it  by  two  other  shots,  evidently  aimed 
with  murderous  intent,  inflicting  wounds  either  of  which  would 
have  been  fatal,  and  at  a  time  when  the  evidence  tends  to  show 
that  he  stood  near  enough  to  his  victim  to  quite  touch  him  with 
his  extended  hand.  Had  the  first  shot  been  fired  through  ac- 
cident and  not  intentionally,  it  is  not  reasonable  to  suppose  it 
would  have  been  followed  at  once  by  others.     Is  it  not  a  just 
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and  reasonable  conclusion  that  the  assassin  recognized,  and  had 
no  doubt  of  the  identity  of,  his  victim  and  followed  the  first 
shot  by  two  others  to  certainly  execute  his  deadly  purpose? 
There  is  no  evidence,  fact,  or  circumstance  tending  to  show,  or 
even  suggest,  that  the  death  of  Butero,  the  insured,  was  acci- 
dental, within  the  meaning  of  the  policy.  The  facts  admit,  we 
think,  of  but  one  conclusion.  *Res  ipsa  loquitur/  We  think 
that  the  evidence  was  sufficient  to  show  with  reasonable  cer- 
tainty that  Butero  was  murdered,  and  that  his  murderer  knew 
his  victim  when  he  fired  the  fatal  shot,  and  that  he  fired  it  with 
intent  to  kill  him.  The  court  erred,  in  our  judgment,  in  refusing 
to  set  aside  the  verdict  and  grant  a  new  trial." 

So  here  I  think  the  facts  admit  of  but  one  conclusion.  See, 
also,  Orr  vs.  Travelers'  Co.,  120  Ala.  647,  24  South.  997;  Mat- 
son  vs.  Travelers'  Co.,  93  Me.,  469,  45  Atl.  518,  74  Am.  St.  Rep. 
368;  Travelers'  Ins.  Co.  vs.  Wyness,  107  Ga.  584,  34  S.  E. 
113;  American  Co.  vs.  Carson  (Ky.)  30  S.  W.  879.  In  this 
connection  the  court  gave  the  following  instruction:  **In  an- 
swer to  your  written  requ^t  for  advice  touching  the  last  two 
shots  fired,  you  are  instructed  that  you  may  consider  with  what 
intent  the  burglar  fired  the  second  and  third  shots  as  bearing  on 
the  question  of  his  intent  in  firing  the  first  shot ;  but,  if  you  find 
from  the  evidence  that  the  first  shot  was  fired  accidentally,  then 
it  makes  no  difference  with  what  intent  the  second  and  third 
shots  were  fired;  and  if  you  are  unable  to  determine,  from  a 
preponderance  of  all  the  evidence  introduced  bearing  upon  that 
question,  whether  the  first  shot  was  fired  accidentally  or  inten- 
tionally, then  you  should  find  that  it  was  fired  by  accident," 
This,  it  seems  to  me,  is  entirely  erroneous  and  prejudicial,  and 
the  effect  of  it  was  to  take  away  from  the  jury  all  consideration 
of  the  firing  of  the  second  and  third  shots  in  so  far  as  they 
bore  upon  the  intent  of  the  burglar.  Assuming  that  the  jury 
started  out  with  the  presumption  that  the  shots  were  accidental, 
they,  under  this  instruction,  would  have  been  justified,  indeed, 
it  would  seem  to  have  been  their  duty,  to  disregard  the  second 
and  third  shots.  The  instruction,  to  my  mind,  presents  an 
anachronism  if  not  a  solecism. 

The  court  also  instructed:  "(7)  The  burglar  in  this  case 
may  have  intended  to  commit  larceny  and  may  even  have  in- 
tended to  fire  his  pistol  at  the  time  the  shot  took  effect  without 
intending  to  injure  the  deceased,  and,  unless  it  appears  af- 
firmatively by  a  fair  preponderance  of  the  evidence  that  the 
burglar  intentionally  and  did  thereby  intend  at  the  time  to  in- 
flict an  injury  upon  the  said  Carmody,  then  the  defendant  has 
failed  to  sustain  this  ground  of  defense.  Or  if  you  find  that  the 
pistol  went  off  accidentally,  or  as  the  result  of  a  struggle  be- 
tween the  burglar  and  Mr.  Carmody  without  regard  to  which 
one  was  holding  it,  the  defense  that  the  injury  was  intentionally 
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inflicted  is  not  made  out.  But  if  you  find  the  burglar  intended 
to  hit  and  injure  Mr.  Carmody  when  he  fired,  or  if  you  find 
from  all  the  evidence  that  the  discharge  of  the  pistol  was  not 
the  result  of  a  struggle,  then  this  defense  has  been  made  out 
and  you  should  so  find  by  your  verdict."  This  instruction,  to 
my  mind,  had  no  support  in  the  testimony.  It  was  not  fired  as 
the  result  of  a  struggle,  in  which  Carmody  may  have  himself 
discharged  it,  nor  was  there  any  testimony  tending  to  show  that 
fact.  The  instruction  invited  the  jury  into  a  field  of  surmise, 
conjecture,  and  speculation  for  which  there  Was  no  warrant  in 
the  testimony. 

Moreover,  I  especially  dissent  from  the  argument  made  in 
the  fifth  division  of  the  opinion.  Counsel  for  appellee  makes  no 
such  point;  and,  to  my  mind,  the  fact  that  the  company  in- 
serted this  third  section  in  article  9  of  its  constitution  clearly 
negatives  the  thought  that  it  in  any  way  intended  to  modify 
the  other  provision  as  to  accidents  resulting  in  death.  In  one 
case  it  assumed  liability  for  certain  accidents,  resulting  in  injury 
only,  and  specifically  and  expressly  contracted  against  liability 
for  death  resulting  in  any  such  manner. 

II.  With  the  general  rule  as  to  burden  of  proof  of  an  ex- 
ception contained  in  a  policy  of  insurance,  as  announced  by  the 
majority,  I  have  no  quarrel,  but  it  should  be  noted  that  in  the 
cases  first  cited,  or  the  majority  of  them,  as  in  Jones  vs.  Acci- 
dent Co.,  92  Iowa,  652,  61  N.  W.  485,  there  was  no  such  clause 
in  the  policy  as  the  defendant  is  here  relying  on. 

I  shall  not  enter  into  a  long  discussion  of  the  troublesome 
questions  of  prima  facie  cases,  presumptions,  burden  of  the  evi- 
dence, and  burden  of  the  proof.  These  terms  have  perplexed 
courts  and  text-writers  from  time  immemorial,  and  it  may  be 
said  that  there  are  all  kinds  of  presumptions  and  that  the  burden 
of  the  evidence  is  something  entirely  diflferent  from  the  bur- 
den of  proof.  These  matters  are  fully  discussed  in  Chamber- 
lain on  Evidence,  vol.  2,  §§  930  to  1231,  inclusive,  and  of  course 
it  is  impractical  to  set  out  even  a  small  part  of  that  discussion. 
The  matter  is  also  considered  by  Wigmore,  in  his  Treatise  on 
Evidence,  vol.  4,  §§  2490-2494.  Giving,  to  the  presumption  of 
accident,  all  the  force  to  which  it  is  entitled,  it  is  not  such  as 
to  create  a  conflict  in  the  testimony  if  the  known  facts,  as  dis- 
closed by  the  testimony,  overcomes  the  presumption.  Such  pre- 
sumption applies  when  and  only  when  there  is  no  evidence  show- 
ing the  circumstances  and  manner  in  which  the  injuries  were  in- 
flicted. In  other  words,  the  legal  inference  of  presumption  must 
yield  to  well-established  facts,  and,  when  the  facts  are  thus 
shown,  the  presumption  no  longer  stands  as  affirmative  evidence. 
I  shall  cite  but  a  few  authorities  in  support  of  this  view  in  addition 
to  the  Wisconsin  case  already  referred  to.  In  several  cases  here- 
tofore  before   this   court,   where   the   presumption   of    accident 
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arose,  we  held,  upon  facts  no  stronger  than  are  here  presented, 
that  this  presumption  did  not  stand  as  affirmative  proof,  making 
each  case  one  for  a  jury,  no  matter  what  the  testimony  for  the 
defense.  Indeed,  in  each  of  these  we  held  in  effect  that  the  pre- 
svunption  alone  was  not  enough  to  carry  the  case  to  a  jury,  where 
the  defense  introduced  affirmative  testimony  which  met  the  pre- 
sumption. I  refer  to  the  following:  Inghram  vs.  National 
Union,  103  Iowa,  395,  72  N.  W.  559;  Beverly  vs.  Supreme 
Tent,  115  Iowa,  524,  88  N.  W.  1054;  Gavin  vs.  Des  Moines  Co., 
149  Iowa,  152,  126  N.  W.  906;  Carnes  vs.  Association,  106 
Iowa,  281,  76  N.  W.  683,  68  Am.  St.  Rep.  306;  Connell  vs. 
Traveling  Men's  Ass'n,  139  Iowa,  444,  116  N.  W.  820.  If,  as  said 
in  the  latter  case,  the  facts  and  circumstances  proved  (by  de- 
fendant) must  be  such  as  to  exclude  any  other  reasonable  hy- 
pothesis than  that  it  resulted  from  suicide  (homicide),  I  think 
those  facts  and  circumstances  are  here  present  and  that  no  other 
reasonable  hypothesis  than  murder  arises  from  this  record.  A 
presumption  may  stand  as  affirmative  proof  in  some  cases,  and  a 
prima  facie  case  always  calls  for  testimony  from  the  other  side, 
but  the  presumption  of  accident  in  insurance  cases  should  not  be 
allowed  to  overcome  such  a  clear  case  as  is  made  for  the  defend- 
ant in  the  record  before  us.  See,  as  supporting  these  views,  Agen 
vs.  Life  Co.,  105  Wis.  217,  80  N.  W.  1020,  76  Am.  St.  Rep.  905 ; 
W.  O,  W.  vs.  Hruby,  73  Neb.  5,  96  N.  W.  998;  Wigmore  on 
Evidence.  §  2493;  Peters  vs.  Lohr,  24  S.  D.  605,  124  N.  W.  853; 
Elliott  on  Evidence,  §§  91,  92,  93;  Burk  vs.  Walsh,  118  Iowa, 
397,  92  N.  W.  65. 

Prof.  Thayer,  in  his  work  entitled  Preliminary  Treatise  on 
Evidence,  575  and  576,  discusses  this  question  very  thoroughly, 
and  there  is  also  a  learned  discussion  of  the  matter  in  3  Harv. 
Law  Review,  pp.  148,  151,  156,  166.  We  have  adopted  Judge 
Thayer's  rule  in  State  vs.  Thiele,  119  Iowa,  659,  94  N.  \V,  256. 
See,  also,  Clemens  vs.  Royal  Neighbor,  14  N.  D.  116,  103  N.  W. 
402,  8  Ann.  Cas.  1111;  Stevens  vs.  Continental  Co.,  12  N.  D. 
463,  97  N.  W.  862;  Kornfeld  vs.  Supreme  Lodge,  72  Mo.  App. 
604;  Mutual  Life  Co.  vs.  Hayward  (Tex.  Civ.  App.)  27  S.  W. 
36;  Supreme  Lodge  vs.  Fletcher,  78  Miss.  377,  28  South.  872, 
29  South.  523;  Hardinger  vs.  Brotherhood,  72  Neb.  860,  103 
N.  W.  74  (reversing  101  N.  W.  983). 

But  I  promised  myself  not  to  go  deeply  into  this  perplexing 
problem ;  and  to  meet  this  promise  I  shall  not  take  the  time  to 
cite  further  cases.  The  trial  court  erred,  in  my  opinion,  in  giving 
the  instructions  to  which  I  have  referred  and  in  not  setting  aside 
the  verdict  of  the  jury.  As  said  in  the  beginning,  I  regret  this 
conclusion,  but  I  cannot,  in  justice  to  my  convictions,  join  in  an 
opinion  affirming  the  judgment. 

Ladd,  J.,  joins  in  the  above  dissent. 
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APPELLATE  COURT  OF  INDIANA. 

Division  No  i. 


INDIANA  LIFE  ENDOWMENT  CO. 

vs. 

REED.    (No.  8,037.)* 

1.  INSURANCE— ACTION  ON  POLICY— EXHIBITS— DISMISSING 
PART  OF  COMPLAINT— EFFECT  ON  EXHIBIT. 

The  dismissal  of  the  first  paragraph  of  the  complaint, 'with  which  the 
insurance  policy  sued  on  was  filed  as  an  exhibit,  did  not  take  the 
exhibit  out  of  the  case  so  as  to  prevent  its  making  a  part  of  the 
second  paragraph  of  the  complaint,  which  alleged  that  the  policy,  a 
copy  of  which  was  filed  with  the  first  paragraph  of  the  complaint,  was 
referred  to  and  made  a  part  of  the  second  paragraph;  there  being 
no  order  permitting  the  withdrawal  of  the  exhibit. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1588,  1589;  Dec.  Dig.  §  631.) 

Z  CONTRACTS— EFFECT  OF  RENUNCIATION. 

The  renunciation  of  an  executory  contract  before  or  after  time  of  per- 
formance entitles  the  other  party  to  immediately  sue  for  damages 
caused  by  such  renunciation  and  recover  in  a  single  suit  all  of  the 
damages  to  which  he  is  entitled. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  1511,  1585-1588;  Dec.  Dig. 
§329.) 

3.  INSURANCE— LIFE  INSURANCE— BREACH  OF  CONTRACT- 

DENIAL  OF  LIABILITY. 

In  answer  to  the  insured's  demand,  upon  losing  a  hand,  upon  the  com- 
pany for  payment  under  an  accident  insurance  policy,  conditioned  on 
total  and  permanent  disability,  the  company  wrote  that  "we  do  not 
think  that  our  policy  covers  an  accident  of  that  character,"  and  that, 
while  insured  could  not  thereafter  follow  his  usual  business,  the  loss 
of  his  arm  did  not  totally  and  permanently  disable  him  from  doing 
all  kinds  of  manual  labor,  as  a  one-armed  person  might  often  make  as 
much  money  as  when  he  had  two  arms  and  that  the  company  "can- 
not make  payment;  in  fact  we  have  no  right  to  do  so,  unless  the 
insured  is  totally  and  permanently  disabled  for  life  from  doing  any- 
thing whereby  he  may  earn  a  livelihood,"  and  concluded:  "We  shall 
be  pleased  to  hear  from  you  at  any  time,  and  in  case  that  develop- 
ments might  unfold  which  would  really  prevent  your  ever  being 
able  to  earn  money  again,  all  we  want  is  proof  thereof."  Held,  that 
the  letter  was  not  a  total  repudiation  of  the  contract  or  a  denial  of 
all  liability  by  the  company  but  only  a  denial  of  liability  under  the 
policy  for  loss  of  an  arm. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1518;    Dec.  Dig.  §  611.) 

4.  CONTRACTS— BREACH  BY  RENUNCIATION. 

To  constitute  a  breach  of  contract  by  renunciation,  the  denial  of  liability 
must  distinctly  cover  all  of  the  obligations  of  the  defaulting  party 
under  the  contract. 

(For  other  cases,  see  Contracts.  Cent.  Dig.  §  1279;  Dec.  Dig.  §  313.) 

*  Decision  rendered,  Nov.  6,  1913.    103  N.  E.  Rep.  77. 
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5.  PLEADING— RELIEF— CONFLICTING  THEORIES. 

A  pleading  must  be  drawn  upon  some  definite  theory,  determined  by  its 
general  scope,  and,  if  it  is  insufficient  on  the  theory  on  which  it  is 
drawn,  it  cannot  be  held  good  on  an  inconsistent  theory,  though  its 
allegations  tend  to  show  a  cause  of  action  on  such  theory. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  107-111;   Dec.  Dig.  §  49.) 

6.  INSURANCE— ACCIDENT   INSURANCE— RELIEF— THEORIES 

OF  COMPLAINT. 

Where  a  complaint,  in  an  action  on  an  accident  insurance  policy,  was 
based  on  the  theory  of  an  action  for  damages  for  a  repudiation  of 
the  contract,  it  cannot  be  held  good  as  an  action  for  the  stipulated 
amount  due  monthly  from  total  and  permanent  disability,  even  if 
it  sufficiently  alleges  such  an  action;  the  two  theories  being  incon- 
sistent. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1575-1580,  1584-1586,  1592, 
1598;   Dec.  Dig.  §  629.) 

7.  INSURANCE— ACCIDENT   INSURANCE— ACTIONS— ALLEGA- 

TIONS OF  COMPLAINT— DENIAL  OF  LIABILITY. 

Allegations  of  the  complaint,  in  an  action  on  a  life  and  accident  insurance 
policy,  that  defendant  wholly  refused  and  declined  to  make  any 
payment  w^hatever  on  the  policy  and  wholly  renounced  and  repu- 
diated their -contract  sufficiently  showed  a  renunciation  of  the  insur- 
ance contract. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1575-1580,  1584-1586,  1592, 
1598;   Dec.  Dig.  §629.) 

8.  INSURANCE— ACCIDENT    INSURANCE  — ALLEGATIONS    OF 

COMPLAINT— DAMAGE. 

Allegations  of  the  complaint,  in  an  action  on  an  accident  insurance  policy, 
that  the  company  wholly  renounced  and  repudiated  their  said  con- 
tract and  policy,  and  that  by  reason  of  defendant's  renunciation  and 
repudiation  plaintiff  was  damaged  in  the  sum  named,  sufficiently 
alleged  damage  by  reason  of  the  repudiation  of  the  contract. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1575-1580,  1584-1586,  1592, 
1598;   Dec.  Dig.  §629.) 

9.  INSURANCE— CONTRACT— CONSTRUCTION. 

An  ambiguous  insurance  contract  will  be  strictly  construed  against  the 
company  and  so  as  to  sustain  rather  than  defeat  its  purpose,  if  that 
can  fairly  be  done. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 
146.) 

10.  INSURANCE— CONSTRUCTION  OF  CONTRACT. 

An  insurance  contract  should  be  reasonably  construed  so  as  to  effectuate 
its  purpose,  considering  the  situation  of  the  parties  and  their  mutual 
intention  at  the  time. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 
146.) 

11.  INSURANCE  — ACCIDENT  INSURANCE  — CONSTRUCTION 
OF  POLICY. 

An  insurance  policy  executed  while  insured  was,  to  the  company's  knowl- 
edge, working  as  an  illiterate  laborer  provided  that,  if  insured  should 
become  totally  and  permanently  disabled  from  performing  any  and 
all  kinds  of  manual  labor  or  business  upon  which  he  may  depend 
for  a  livelihood,  he  should  receive  certain  monthly  benefits,  and  that 
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the  term  "total  and  permanent  disability"  should  mean  such  disability 
as  shall  render  insured  totally  incapable  of  doing  or  directing  any 
service  by  which  he  might  earn  a  livelihood,  and  that  such  disability 
is  of  such  character  as  to  make  recovery  improbable.  Held,  that 
insured  could  recover  the  stipulated  payments  upon  becoming  totally 
and  permanently  disabled  from  following  any  occupation,  whether 
his  usual  occupation  or  not,  from  which  he  might  by  reasonable 
effort  obtain  a  livelihood,  even  though  he  might  possibly  by  educa- 
tion or  other  means  not  then  available,  at  some  future  time  become 
able  to  earn  a  living. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1310;   Dec.  Dig.  §  524.) 

12.  INSURANCE— ACCIDENT  INSURANCE— ACTIONS  — QUES- 
TION OF  FACT. 

Whether  insured  was  totally  and  permanently  disabled  by  the  loss  of  an 
arm  so  as  to  prevent  him  from  earning  a  livelihood  by  any  kind  of 
service,  as  required  by  the  policy  to  authorize  a  recovery,  was  a 
question  of  fact  for  the  court  or  jury  to  be  determined  upon  all 
of  the  evidence  on  the  question  of  disability. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

13.  INSURANCE— ACCIDENT  INSURANCE— AMOUNT  OF  RE- 
COVERY. 

A  life  and  accident  insurance  policy  provided  that,  in  case  of  disability 
of  insured  entitling  him  to  the  stipulated  payment  in  such  case,  the 
company's  liability  to  the  beneficiary  at  insured's  death  should  cease 
unless  the  payment  of  dues  was  continued  during  such  disability,  in 
which  event  the  beneficiary's  rights  should  be  preserved,  entitling 
her  to  payment  at  insured's  death  upon  deducting  from  the  total  sum 
stipulated  in  the  policy  the  amount  paid  during  insured's  disability, 
but  the  contract  did  not  provide  for  a  change  of  beneficiaries.  Held, 
that  the  beneficiary's  interest  was  not  divested  by  the  company's  re- 
fusal to  pay  a  claim  for  disability  benefits,  or  by  renunciation  of 
the  contract,  or  by  a  suit  to  which  she  was  not  a  party,  and  hence,  in  an 
action  by  the  insured  alone  for  damages  for  the  repudiation  of  the 
contract  by  the  company  upon  refusing  to  pay  disability  benefits, 
plaintiff's  recovery  could  not  be  for  the  full  face  value  of  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1791 ;  Dec.  Dig.  §  666.) 

14.  APPEAL  AND  ERROR— BRIEFS— FAILURE  TO  DISCUSS  ER- 
RORS. 

Assignments  of  error  not  discussed  by  appellant  are  waived. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4256-4261;    Dec. 
Dig.  §  1078.) 

Appeal  from  Circuit  Court,  Gibson  County;  Herdis  F.  Clem- 
ents, Judge. 

Action  by  Levi  L.  Reed  against  the  Indiana  Life  Endowment 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions  to  sustain  motion  for  new  trial  and 
for  further  proceedings. 

William  D.  Hardy  and  Robinson  &  Stilwell,  all  of  Evansville, 
for  Appellant. 

Ely  &  Ely,  of  Petersburg,  John  M.  Vandeveer,  of  Oakland 
City,  and  Simon  L.  Vandeveer,  of  Princeton,  for  Appellee. 
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Felt,  J. 

This  is  a  suit  to  recover  on  an  insurance  policy  and  also  to 
recover  damages  for  the  repudiation  of  the  insurance  contract. 
The  complaint  was  in  three  paragraphs,  but  the  first  paragraph 
was  dismissed.  Trial  by  the  court  with  a  finding  and  judgment 
for  plaintiff  for  $5,000,  the  face  of  the  policy,  and  interest  from 
Noveniber  27,  1908. 

The  errors  assigned  are:  The  overruling  of  appellant's  de- 
murrer to  the  second  and  also  to  the  third  paragraph  of  the 
complaint;  the  sustaining  of  appellee's  demurrer  to  the  second 
paragraph  of  answer  to  the  second  paragraph  of  complaint ;  also 
the  same  ruling  on  a  similar  answer  to  the  third  paragraph  of 
complaint  and  the  overruling  of  appellant's  motion  for  a  new  trial. 

The  third  paragraph  of  complaint,  omitting  formal  parts,  is 
as  follows:  "That  on  the  22d  day  of  June,  1908,  the  said  de- 
fendant, in  consideration  of  the  sum  of  $5,  to  be  paid  to  the  de- 
fendant herein  on  or  before  the  1st  day  of  each  calendar  month 
thereafter  as  a  premium,  executed  and  delivered  to  the  plaintiff 
herein  a  policy  of  life,  disability,  and  accident  insurance  No. 
1548.  That  said  policy  provided  among  other  things  that:  *If 
the  said  I^vi  L.  Reed,  the  insured  herein,  shall  become  totally 
and  permanently  disabled  from  performing  any  and  all  kinds 
of  manual  labor  or  business  upon  which  he  may  depend  for  a 
livelihood,  upon  receipt  of  satisfactory  proof  of  such  total  and 
permanent  disability  this  company  will  pay  the  monthly  benefits 
hereinafter  stipulated  to  the  said  Levi  L.  Reed,  so  long  as  he 
shall  live,  not,  however,  to  exceed  the  maximum  amount  stated 
in  this  policy.'  That  the  monthly  benefits  stipulated  in  said 
policy  was  and  is  the  sum  of  $70  a  month.  That  the  maximum 
amount  stipulated  and  named  in  said  policy  is  the  sum  of  $5,000. 
That  thereafter,  to  wit,  on  the  19th  day  of  November,  1908,  the 
plaintiff  herein  was  accidentally  shot  in  the  left  hand  by  the 
accidental  discharge  of  a  shotgim  then  and  there  held  by  him, 
so  tearing,  mangling,  and  wounding  his  said  left  hand  that  the 
same  was  necessarily  amputated  at  the  wrist.  That  at  the  time 
of  the  execution  of  said  policy  the  plaintiff  was  forty-eight  years 
of  age.  That  his  occupation  is  now,  and  at  that  time  was  and 
always  has  been,  that  of  a  manual  laborer  on  a  farm  and  a 
manual  laborer  in  mining  coal,  and  that  he  had  never  followed, 
nor  was  he  qualified  to  follow,  any  other  occupation  for  a  living 
at  the  time  of  the  execution  of  said  policy  nor  for  many  years 
before,  and  that  he  depended  upon  said  occupations  and  upon 
them  alone  for  a  livelihood  for  himself  and  his  family.  *  *  * 
That  at  the  time  of  said  injury  and  the  execution  of  said  policy, 
and  for  many  years  before  and  ever  since,  the  plaintiff  has  had 
no  property  whatever  and  has  had  to  make  his  living  by  manual 
labor  on  a  farm  in  spring  and  summer,  and  manual  labor  in 
mining  coal  in  the  fall  and  winter,  and  that  he  depended  upon 
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said  manual  labor  for  the  support  of  himself  and  family  as  afore- 
said. That  the  plaintiff  is  an  illiterate  man,  never  having  gradu- 
ated even  in  the  common  schools  of  his  day.  That  ever  since 
the  infliction  of  said  injury  the  plaintiff  has  been  in  extremely 
bad  health,  to  wit,  nervous  and  weak  and  is  constantly  growing 
more  nervous  and  weak,  all  of  which  has  been  caused  by  said 
injury.  That  as  a  result  of  said  injury  the  plaintiff  has  been  and 
is  totally  and  permanently  disabled  from  performing  any  and 
all  kinds  of  manual  labor  upon  which  he  depended  for  a  living 
for  himself  and  family  as  aforesaid.  That  he  is  wholly  incapaci- 
tated and  disabled  for  the  business  of  farming  and  mining  coal 
or  either  of  them  for  all  time  to  come  by  reason  of  the  injury 
aforesaid.  That  on  or  about  the  24th  day  of  November,  1908, 
the  plaintiff  notified  the  defendant  in  writing  of  said  accident  to 
himself  and  requested  the  defendant  to  pay  him  his  monthly 
benefits  stipulated  and  provided  for  in  said  policy  of  insurance. 
That  said  written  notice  was  received  by  the  defendant,  and 
after  receiving  the  same,  to  wit,  on  or  about  the  27th  of  No- 
vember, 1908,  the  said  defendant  wholly  refused  and  declined 
to  make  any  payment  whatever  on  said  policy  to  said  plaintiff 
and  wholly  renounced  and  repudiated  their  said  contract  and 
policy  and  have  never  paid  anything  whatever  thereon.  That, 
by  reason  of  the  defendant's  said  renunciation  and  repudiation 
of  its  said  contract  and  policy,  the  plaintiff  was  and  is  damaged 
in  the  9um  of  $5,000.  That  plaintiff  is  fprty-eight  years  of  age 
and  has  a  life  expectancy  of  twenty  to  twenty-seven  years. 
Plaintiff  further  avers  that  before  the  beginning  of  this  suit  he 
fully  performed  all  of  the  conditions  of  said  contract  and  policy 
upon  his  part  to  be  performed." 

The  second  paragraph  of  complaint  contains  substantially  the 
same  averments  as  the  third  and,  in  addition  thereto,  seeks  to 
make  the  policy  a  part  of  the  pleading  by  the  following  averment : 
"A  copy  of  which  is  filed  with  the  first  paragraph  of  this  com- 
plaint marked  'Exhibit  A'  and  is  referred  to  and  made  a  part 
of  this  paragraph  of  complaint."  It  is  also  averred:  "That  on 
the  27th  day  of  November,  1908,  the  defendant  herein  in  writing 
answered  the  written  notice  and  demand  of  plaintiff  as  fol- 
lows: 'Evansville,  Ind.,  Nov.  27,  1908.  Mr.  Levi  L.  Reed- 
Dear  Sir:  Your  letter  of  the  25th  inst;  received  and  noted.  We 
are  indeed  sorry  to  hear  of  the  accident  which  deprived  you  of 
you  left  arm,  but  we  do  not  think  that  our  policy  covers  an 
accident  of  that  character.  Of  course  it  is  true  that  you  are 
not  in  condition  to  hereafter  follow  the  same  kind  of  business 
which  you  have  heretofore  done,  but  the  loss  of  the  left  arm 
does  not  totally  and  permanently  disable  a  man  from  perform- 
ing or  directing  any  and  all  kinds  of  manual  labor  or  business 
upon  which  he  may  depend  for  a  livelihood.  A  man  with  a  good 
right  arm  frequently  holds  a  good  position  and  makes  as  much 
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money  as  he  did  when  he  had  both  arms.  We  are  always  prompt 
in  meeting  our  contracts  if  they  come  within  its  scope,  but  we 
cannot  make  payment — in  fact  we  have  no  right  to  do  so — un- 
less the  insured  is  totally  and  permanently  disabled  for  life  from 
doing  anything  whereby  he  may  earn  a  livelihood.  We  shall 
be  pleased  to  hear  from  you  at  any  time,  and  in  case  that  devel- 
opments might  unfold  which  would  really  prevent  your  ever  be- 
ing able  to  earn  money  again,  all  we  want  is  the  proof  thereof. 
We  are,  as  we  said  before,  exceedingly  sorry  when  our  policy- 
holders meet  with  troubles,  and  for  your  sake  we  wish  that  the 
policy  covered  accidents  of  that  character,  but  we  do  not  be- 
lieve that  it  does  in  any  way  cover  this.  With  kindest  regards 
we  remain.  The  Indiana  Life  Endowment  Company,  per  C.  A. 
Hostetter,  Secy.' — thereby  renouncing  and  repudiating  said  con- 
tract and  policy  of  insurance  so  executed  and  delivered  by  the 
defendant  to  plaintiff,  and  thereby  renouncing,  repudiating,  and 
disclaiming  any  and  all  liability  by  reason  of  said  accident  to 
plaintiff  as  hereinbefore  mentioned,  whereby  plaintiff  says  the 
maximum  amount  of  said  policy,  to  wit,  $5,000,  became  and  is 
now  due  and  payable." 

It  is  contended  that  the  second  paragraph  seeks  to  recover  on 
the  policy  and  is  insufficient  because  the  ix)licy  is  not  by  exhibit 
or  otherwise  made  a  part  of  the  pleading;  it  being  claimed  that 
the  dismissal  of  the  first  paragraph  took  the  exhibit  out  of  the 
case  for  all  purposes. 

It  has  been  held  in  numerous  decisions  that,  where  several  para- 
graphs of  a  complaint,  or  several  paragraphs  of  answer,  refer 
to  the  same  written  instrument  as  the  foundation  of  such  plead- 
ings, one  copy  of  the  instrument,  duly  made  a  part  of  one  para- 
graph, is  sufficient,  and  it  may  be  incorporated  into  other  plead- 
ings by  proper  reference.  It  is  claimed,  however,  that  these  deci- 
sions do  not  answer  the  objection  where  the  paragraph  of  which 
the  instrument  is  a  part  has  been  dismissed. 

In  Sidener  vs.  Davis,  69  Ind.  336,  the  court  decided  that  a  ref- 
erence in  a  counterclaim  by  the  words  "a  copy  of  which  is  filed 
with  the  complaint"  was  sufficient  to  make  the  instrument  re-: 
ferred  to  a  part  of  the  counterclaim  and,  in  discussing  the  ques- 
tion (69  Ind.  341),  said:  "If  it  should  be  said  that  in  case  the 
plaintiff  dismissed  his  complaint,  and  the  defendant  still  desired 
to  prosecute  his  counterclaim,  then  the  counterclaim  would  be 
without  its  proper  exhibit,  to  this  it  might  be  answered  that  the 
plaintiff,  if  he  should  dismiss  his  complaint,  cannot  withdraw 
the  papers  from  the  files  without  leave  of  the  court,  and  the 
exhibit  would  still  remain  for  the  benefit  of  the  counterclaim. 
It  does  not  appear  to  us  that  any  inconvenience  could  occur  in 
practice  on  this  account,  as  the  whole  matter  would  at  all  times 
be  under  the  proper  care  and  supervision  of  the  court." 

In  Anderson  vs.  Wilson,  100  Ind.  492-407,  the  Supreme  Court 
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declares  that,  notwithstanding  an  original  pleading  has  been  dis- 
missed, the  papers  remain  on  file  and  may  be  referred  to  in  sup- 
port of  other  or  subsequent  pleadings. 

[1]  While  the  exact  question  here  presented  was  not  before 
the  court  in  the  cases  last  cited,  we  think  the  reasoning  is  sound 
and  hold  that  the  dismissal  of  the  first  paragraph  of  the  com- 
plaint, in  the  absence  of  an  order  of  the  court  permitting  the 
withdrawal  of  the  papers,  did  not  take  the  exhibit  out  of  the 
case  for  the  purpose  of  making  it  a  part  of  the  second  paragraph 
of  the  complaint,  as  an  exhibit,  by  reference  thereto.  The 
numerous  cases  referred  to  as  holding  that  an  amended  pleading 
takes  the  original  pleading  and  all  rulings  thereon  out  of  the 
record  are  not  in  conflict  with  our  conclusion  as  above  announced. 

While  the  policy  is  made  a  part  of  the  second  paragraph  of 
complaint,  when  all  the  averments  are  considered,  including  the 
demand  for  $5,000,  it  is  apparent  that  the  theory  of  the  para- 
graph is  that  appellant  repudiated  the  contract  by  denying  all 
liability  to  appellee.  In  discussing  this  paragraph  appellee  says: 
"The  theory  of  the  plaintiff  is  that,  upon  repudiation  by  defend- 
ant, plaintiff  is  entitled  to  sue  immediately  for  dam^es  caused 
by  the  repudiation." 

[2]  With  few  exceptions  the  courts  of  England  and  America 
have  held  that  the  enunciation  of  an  executory  contract,  either  be- 
fore or  after  the  time  of  performance  has  arrived,  or  the  re- 
fusal to  carry  out  the  provisions  of  a  contract  in  course  of  per- 
formance, gives  a  right  of  action  to  the  injured  party  for  the 
damages  sustained  by  reason  of  such  breach  or  repudiation  of 
the  contract.  A  denial  of  all  liability,  where  liability  has  at- 
tached, is  held  to  give  the  injured  party  the  right  to  treat  the  con- 
tract as  broken  or  repudiated  and  to  pursue  his  remedy  for  dam- 
ages for  the  breach  and  to  recover,  once  for  all,  in  a  single  suit 
all  that  may  ultimately  be  due  him.  Hochster  vs.  De  La  Tour, 
75  English  Com.  Law  (2  E.  &  B.)  678;  Johnstone  vs.  Milling, 
16  Law  Report  (Q.  B.  D.)  460-466;  Roehm  vs.  Horst,  178  U.  S. 
1-19,  20  Sup.  Ct.  780,  44  L.  Ed.  953;  Anvil  Mining  Co.  vs. 
Humble,  153  U.  S.  540-552,  14  Sup.  Ct.  876,  38  L.  Ed.  814; 
Pierce  vs.  Tennessee  Coal,  etc.,  Co.,  173  U.  S.  1-6,  19  Sup.  Ct. 
335,  43  L.  Ed.  591 ;  Hamilton  vs.  Love,  152  Ind.  641-645,  53 
N.  E.  181,  54  N.  E.  437,  71  Am.  St.  Rep.  384;  Adams  vs.  By- 
erly,  123  Ind.  368,  24  N.  E.  130;  Inland  Steel  Co.  vs.  Harris, 
49  Ind.  App.  157-163,  95  N.  E.  271 ;  Phillips  vs.  U.  S.  Ben. 
SocV,  120  Mich.  142,  79  N.  E.  1 ;  Hartford  Fire  Ins.  Co.  vs. 
Smith,  3  Colo.  422-426;  volume  1,  Beach  on  Modern  Law  of 
Contracts,  p.  492,  §  409  et  seq.;  1  Bishop  on  Contracts  (2d  Ed.) 
§  1428;  9Cyc.  p.  635. 

The  doctrine  of  the  right  to  sue  for  damages  for  the  renun- 
ciation of  an  executory  contract  has  been  invoked  against  an 
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insurance  company  for  alleged  refusal  to  carry  out  a  contract  of 
insurance  with  a  policyholder. 

In  the  case  of  O'Neill  vs.  Supreme  Council,  American  Le- 
gion of  Honor,  70  N.  J.  Law,  410,  416,  57  Atl.  463,  466,  1  Ann. 
Cas.  432-434,  the  Supreme  Court  of  New  Jersey,  after  an  ex- 
haustive review  of  the  decisions,  said :  "Upon  the  whole  we  are 
satisfied  that  the  doctrine  of  Hochster  vs.  De  La  Tour  is  well 
founded  in  principle  as  well  as  supported  by  authority.  We  are 
also  clear  that  it  applies  to  such  a  contract  as  the  one  in  suit,  and 
that  the  declaration  sets  forth  a  renunciation  so  clear  and  un- 
equivocal as  to  give  ground  for  an  action;  it  being  averred  that 
the  defendant  has  declared  to  the  plaintiff  that  it  will  not  per- 
form the  contract  and  has  refused  to  accept  the  monthly  assess- 
ments tendered  by  the  plaintiff  in  performance  of  conditions 
precedent  on  his  part." 

[3]  The  second  paragraph  of  complaint  sets  out  the  letter 
received  from  appellant  in  reply  to  appellee's  request  for  pay- 
ment and  follows  it  by  the  words:  "Thereby  renouncing  and 
repudiating  said  contract  and  policy  of  insurance  *  *  *  and 
thereby  renouncing,  repudiating,  and  disclaiming  any  and  all 
liability  by  reason  of  said  accident  to  plaintiff  *  *  *  whereby 
plaintiff  says  the  maximum  amount  of  said  policy  *  *  ♦  jg 
now  due  and  payable."  Whether  this  paragraph  avers  facts  suf- 
ficient to  show  a  denial  of  all  liability  on  the  insurance  contract 
depends  wholly  on  the  meaning  of  the  letter  set  out  in  the  plead- 
ing, for  the  only  averments  on  the  subject  of  a  denial  of  liability 
or  renunciation  of  the  contract  refer  to  and  are  made  dependent, 
upon  the  letter  received  from  appellant. 

[4]  To  constitute  a  breach  of  contract  by  renunciation  or 
denial  of  liability,  such  renunciation  must  be  distinct  and  un- 
equivocal and  cover  all  obligations  or  performances  thereunder 
to  which  the  contract  binds  the  defaulting  partv.  3  Page  on  Con- 
tracts, §  1439;  1  Beach  on  Modem  Law  Contracts,  §  413;  9 
Cyc.  p.  636  (11);  Benjamin  on  Sales,  p.  746,  §  8660;  John- 
stone vs.  Milling,  supra. 

•In  Daley  vs.  People's  B.  L.  &  S.  Ass'n,  178  Mass.  13,  18,  59 
N.  E.  452,  453,  the  Supreme  Court  of  Massachusetts  said:  "A 
mere  refusal  to  pay  money  when  due,  especially  a  refusal  based 
upon  the  terms  of  the  contract  and  in  good  faith  although  mis- 
takenly believed  to  be  justified  by  it,'  is  not  a  repudiation  of  the 
contract  and  does  not  warrant  a  rescission.  The  only  remedy  is 
a  suit  upon  the  contract." 

The  language  of  the  letter  when  fairly  construed  does  not 
amount  to  a  denial  of  all  liability  on  the  part  of  appellant  or  to 
a  repudiation  of  the  contract  of  insurance.  The  letter  in  sub- 
stance denies  that  the  policy  makes  the  company  liable  for  an 
accident  resulting  in  the  loss  of  a  hand  and  states  that  the  policy 
does  not  create  a  liability,  and  the  company  has  no  right  to  pay, 
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except  in  cases  of  total  and  permanent  disability.  It  also  clearly 
indicates  that,  if  further  developments  bring  appellee  within  the 
terms  of  the  policy,  all  that  the  company  will  require  before 
payment,  is  proof  of  such  facts.  From  this  it  follows  that  the 
second  paragraph  of  complaint  is  insufficient  on  the  theory  of  a 
breach  or  renunciation  of  the  insurance  contract.  Can  the  para- 
graph be  held  good  on  any  other  theory  ? 

[5]  A  pleading  must  proceed  upon  some  definite  theory,  which 
must  be  determined  by  its  general  scope  and  character.  This  rule 
is  not  in  conflict  with  decisions  holding  complaints  good  which 
contain  averments  not  essential  to  a  recovery  or  which  aver 
numerous  facte  not  inconsistent .  with  the  general  theory  of  the 
pleading,  proof  of  a  part  of  which  may  authorize  a  recovery. 
But,  where  a  pleading  is  drawn  on  some  definite  theory  and  is 
insufficient  on  that  theory,  it  cannot  be  held  good  on  some  other 
and  entirely  inconsistent  theory,  though  it  may  contain  some 
averments  tending  to  show  a  cause  of  action  on  such  other 
theory.  Dyer  vs.  Woods,  166  Ind.  44-51,  76  N.  E.  624;  State  ex 
rel.  vs.  Scott,  171  Ind.  349-353,  86  N.  E.  409;  Lake  Shore,  etc., 
Co.  vs.  Myers,  98  N.  E.  6564. 

[6]  The  second  paragraph  is  not  drawn  on  the  theory  of  a 
recovery  according  to  the  provisions  of  the  policy  but  on  the 
theory  of  damages  for  the  renunciation  of  the  contract  of  in- 
surance and  a  denial  of  all  liability.  While  there  are  some  aver- 
ments tending  to  show  a  liability  for  the  monthly  benefit  due  in 
case  of  total  disability,  such  a  recovery  depends  on  the  contract 
and  can  only  be  obtained  by  an  enforcement  of  its  obligations, 
while  the  paragraph,  as  already  shown,  proceeds  on  the  theory  of 
damages  for  a  breach  of  the  contract  and  treats  the  policy  as  an- 
nulled or  ended  for  all  purposes  except  such  as  it  may  serve  in 
the  suit  for  damages. 

In  Johnstone  vs.  Milling,  supra.  Lord  Esher  said  (16  Law 
Reports  [Q.  B.  D.],  46/):  "The  other  party  may  adopt  such 
renunciation  of  the  contract  by  so  acting  upon  it  as  in  eflfect  to 
declare  that  he  too  treats  the  contract  as  at  an  end,  except  for 
the  purpose  of  bringing  an  action  upon  it  for  the  damages  sus- 
tained by  him  in  consequence  of  such  renunciation.  He  cannot, 
however,  himself  proceed  with  the  contract  on  the  footing  that 
it  still  exists  for  other  purposes  and  also  treat  such  renunciation 
as  an  immediate  breach.  If  he  adopts  the  renunciation,  the  con- 
tract is  at  an  end  except  for  the  purposes  of  the  action  for  such 
wrongful  renunciation;  if  he  does  not  wish  to  do  so,  he  must 
wait  for  the  arrival  of  the  time  when  in  the  ordinary  course  a 
cause  of  action  on  the  contract  would  arise.  He  must  elect  which 
course  he  will  pursue." 

Since  we  have  held  the  second  paragraph  insufficient  on  the 
theory  of  a  suit  for  damages,  it  cannot  be  held  good  as  showing 
a  liability  for  the  stipulated  amount  due  monthly  for  total  and 
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permanent  disability,  for  granting,  but  not  deciding,  that  the  aver- 
ments are  otherwise  sufficient  to  authorize  such  recovery,  the 
theory  would  be  utterly  inconsistent  with  that  of  a  suit  for 
damages  for  the  breach  of  the  contract.  A  suit  to  recover  for 
total  disability  counts  upon  the  contract,  and  the  suit  for  dam- 
ages treats  it  as  broken  and  ended  except  for  the  one  purpose  of 
sustaining  the  claim  for  damages  for  its  breach. 

The  third  paragraph  of  the  complaint  is  likewise  for  damages 
for  the  renunciation  or  breach  of  the  insurance  contract.  The 
policy  is  not  made  a  part  of  this  paragraph,  but  the  averments 
show  its  issuance  to  appellee,  performance  on  his  part,  his  in- 
jury, notice  to  appellant,  and  then  avers  that  "said  defendant 
wholly  refused  and  declined  to  make  any  payment  whatever  on 
said  policy  to  said  plaintiff  and  wholly  renounced  and  repudiated 
their  said  contract  and  policy  and  have  never  paid  anything  what- 
ever thereon." 

[7]  The  letter  from  appellant  is  not  set  out  in  this  para- 
graph, nor  are  the  averments  of  the  refusal  of  payment  and 
renunciation  of  the  contract  made  dependent  upon  it,  so  that  as 
a  matter  of  pleading  the  averments  are  sufficient  to  show  a  re- 
fusal to  pay  anything  on  the  policy  and  a  renunciation  of  the  in- 
surance contract. 

[8]  The  averment  that  appellant  "wholly  renounced  and  re- 
pudiated their  said  contract  and  policy,"  considered  with  the 
other  averments,  is  sufficient,  as  a  matter  of  pleading,  to  show 
a  damage  to  appellee  in  some  amount  by  reason  of  such  renun- 
ciation and  repudiation  of  the  insurance  contract.  O'Neill  vs. 
Supreme  Council,  etc.,  supra;  Kurtz  vs.  Frank,  76  Ind.  594  et 
seq.,  40  Am.  Rep.  275 ;  9  Cyc.  9,  635. 

In  Roehm  vs.  Horst^  supra,  the  Supreme  Court  of  the  United 
States,  by  Chief  Justice  Fuller,  after  reviewing  the  decision  on 
the  subject  of  an  anticipatory  breach  of  an  executory  contract 
and  cases  dealing  with  renunciation  or  breach  after  the  time 
fixed  for  the  performance  of  a  contract,  said  (178  U.  S.  19,  20 
Sup.  Ct.  787,  44  L.  Ed.  953) :  "We  think  that  there  can  be  no 
controlling  distinction  on  this  point  between  the  two  classes  of 
cases,  and  that  it  is  proper  to  consider  the  reasonableness  of  the 
conclusion  that  the  absolute  renunciation  of  particular  con- 
tracts constitutes  such  a  breach  as  to  justify  immediate  action 
and  recovery  therefor.  The  parties  to  a  contract  which  is  wholly 
executory  have  a'  right  to  the  maintenance  of  the  contractual  re- 
lations up  to  the  time  for  performance,  as  well  as  to  a  perform- 
ance of  the  contract  when  due.  If  it  appear  that  the  party  who 
makes  an  absolute  refusal  intends  thereby  to  put  an  end  to  the 
contract  so  far  as  any  performance  is  concerned,  and  that  the 
other  party  must  accept  this  position,  why  should  there  not  be  a 
speedy  action  and  settlement  in  regard  to  the  rights  of  the  par- 
ties?   Why  should  a  locus  penitentiae  be  awarded  to  the  party 
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whose  wrongful  action  has  placed  the  other  at  such  disadvan- 
tage? What  reasonable  distinction  per  se  is  there  between  lia- 
bility acts  to  be  done  under  a  contract  in  course  of  performance 
and  liability  for  a  refusal  to  perform  the  whole  contract  made 
before  the  time  for  commencement  of  performance?" 

The  third  paragraph,  therefore,  states  a  cause  of  action  for 
damages  in  some  amount  for  the  breach  or  renunciation  of  the 
insurance  contract. 

A  new  trial  was  asked  on  the  ground  (1)  that  the  decision 
of  the  court  is  not  sustained  by  sufficient  evidence;  (2)  that  the 
decision  is  contrary  to  law;  (3)  that  the  assessment  of  the 
amount  of  recovery  is  erroneous,  being  too  large;  (4)  error  in 
the  admission  of  certain  evidence.  The  policy,  the  notice  to 
the  company  of  appellees  claim,  and  appellant's  written  reply 
were  put  in  evidence. 

The  policy  is  in  part  as  follows:  "In  consideration  of  the 
application  of  Levi  L.  Reed,  of  Winslow,  in  the  state  of  Indiana, , 
for  this  policy,  which  application  is  hereby  made  a  part  of  this 
contract,  *  *  *  and  the  payment  of  five  dollars  per  month 
on  or  before  the  first  day  of  such  calendar  month  hereafter,  in 
advance,  and  also  in  consideration  of  a  full  compliance  with  all 
the  terms,  conditions  and  provisions  indorsed  upon  the  back  of 
this  policy,  each  of  which  said  terms,  conditions  and  provisions 
is  hereby  made  a  part  of  this  policy:  The  Indiana  Life  En- 
dowment Company  will  pay  to  the  beneficiary  herein  named,  im- 
mediately upon  receipt  of  the  satisfactory  proof  of  the  death  of 
the  said  Levi  L.  Reed,  herein  called  the  insured,  one  hundred 
dollars  for  funeral  and  other  emergency  expenses  and  thereafter 
will  pay  to  Martha  P.  Reed  (wife),  herein  called  the  beneficiary, 
the  sum  of  seventy  dollars  monthly,  on  the  first  day  of  each 
calendar  month  during  her  natural  life,  or  until  marriage  or 
remarried,  not  to  exceed,  however,  the  total  sum  of  five  thousand 
dollars.  Or  if  the  said  Levi  L.  Reed,  the  insured  herein,  shall 
become  totally  and  permanently  disabled  from  performing  any 
and  all  kinds  of  manual  labor,  or  business  upon  which  he  may 
depend  for  a  livelihood,  upon  the  receipt  of  satisfactory  proof 
of  such  total  and  permanent  disability,  this  company  will  pay 
the  monthly  benefits  herein  stipulated  to  the  said  Levi  L.  Reed 
so  long  as  he  shall  live,  not  however  to  exceed  the  maximum 
amount  stated  in  this  policy." 

Among  the  provisions  referred  to  on  the  face  of  the  policy  and 
printed  on  the  back  thereof  are  the  following: — 

"Sixth.  If  the  holder  of  this  policy  shall  become  totally  and 
permanently  disabled,  and  shall  thereby  receive  the  benefits  as 
provided  herein,  at  the  death  of  such  policyholder,  all  rights  or 
claims  under  the  terms  of  this  policy,  whether  the  insured  or  the 
beneficiaries  herein  named,  shall  cease  and  terminate.  But  if 
the  insured  shall  continue  to  pay  all  premiums,  dues  and  assess- 
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ments  on  this  policy  during  said  disability,  then  the  rights  and 
interests  of  the  beneficiaries  shall  be  preserved,  and  after  the 
death  of  the  insured  the  beneficiaries  will  receive  the  monthly 
benefits  as  provided  herein,  not  to  exceed,  however,  the  niaxi- 
mum  amount  in  this  policy,  including  the  amount  drawn  by  the 
insured  during  disability. 

"Seventh.  The  terms  'total  and  permanent  disability'  as  used 
in  this  policy  shall  be  understood  to  mean  such  disability  as  shall 
render  the  insured  totally  incapable  of  doing,  performing,  man- 
aging or  directing  any  service  of  any  kind  or  character  by  which 
the  insured  might  earn  a  livelihood;  and  that  such  disability  is 
of  such  a  character  as  to  render  recovery  improbable.  To  de- 
termine whether  such  disability  is  permanent  or  not,  the  com- 
pany reserves  the  right,  if  the  proof  is  not  conclusive,  to  defer 
payment  of  disability  claims  for  three  months  after  application 
and  proofs  are  presented  therefor.  And  in  case  such  claim  is 
allowed  and  paid  and  thereafter  the  claimant  shall  sufficiently 
recover  as  to  be  able  to  perform  any  service  of  any  kind  or 
character  by  which  a  livelihood  can  be  earned,  then  said  total 
and  permanent  disability  benefits  shall  cease  and  terminate,  and 
the  amount  so  paid  shall  be  charged  against  the  maximum  amount 
provided  on  the  face  of  this  policy  as  having  been  paid  hereon." 

What  is  total  and  permanent  disability  within  the  meaning  of 
this  policy?  The  phrase  "manual  labor,  or  business  upon  which 
he  may  depend  for  a  livelihood,"  printed  on  the  face  of  the  policy 
is  to  some  extent  more  liberal  to  the  insured  in  the  matter  of 
employment  or  means  of  earning  a  livelihood  than  the  words  on 
the  back  of  the  policy,  viz.,  "doing,  performing,  managing  or  di- 
recting any  service  of  any  kind  or  character,  by  which  the  in- 
sured might  earn  a  livelihood." 

[9]  Where  an  insurance  contract  contains  conflicting  provi- 
sions or  is  otherwise  ambiguous,  it  will  be  strictly  construed 
against  the  company,  and  that  construction  will  be  adopted  which 
will  sustain  rather  than  defeat  the  purpose  of  the  contract,  if  it 
can  be  done  without  doing  violence  to  the  language  employed, 
when  fairly  construed  in  the  light  of  the  situation  of  the  parties 
to  the  contract.  Hay  vs.  Meridian  Life  &  Trust  Co.,  101  N.  E. 
651-654;  Glens  Falls  Ins.  Co.  vs.  Michael,  167  Ind.  659-666,  667, 
74  N.  E.  964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.)  708;  Northern 
Assur.  Co.,  etc.  vs.  Carpenter,  94  N.  E.  779-781 ;  Iowa  Life 
Ins.  Co.  vs.  riaughton,  46  Ind.  App.  467-477,  87  N.  E.  702; 
Metropolitan  Life  Ins.  Co.  vs.  Johnson,  49  Ind.  App.  233-242,  94 
N.  E.  785,  and  cases  cited;  Neill  vs.  Order,  etc.,  78  Hun  255, 
28  N.  Y.  Supp.  928. 

The  policy  under  consideration  is  a  life  insurance  policy  with 
certain  provisions  for  burial  and  disability  benefits.  Most  of  the 
decided  cases  deal  with  accident  policies  which  provide  insur- 
ance for  certain  specified  injuries  or  for  disability  rendering  the 
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insured  incapable  of  following  his  usual  avocation.  We  find  no 
case  that  is  of  controlling  influence  in  deciding  what  is  total  and 
permanent  disability  within  the  meaning  of  this  policy.  The 
gieneral  principles  applicable  to  the  construction  of  such  instru- 
ments and  decisions  in  cases  bearing  some  analogy  to  the  one 
at  bar  must  therefore  be  depended  upon  for  guidance. 

[10]  Such  a  contract  is  to  be  reasonably  construed  so  as  to 
effectuate  the  purpose  for  which  it  was  made.  A  fair  and  rea- 
sonable construction  should  be  given  to  all  the  language  em- 
ployed, and  in  so  doing  we  should  consider  the  relation  and  situ- 
ation of  the  parties,  when  the  policy  was  issued,  and  ascertain 
the  meaning  upon  which  the  minds  of  the  contracting  parties  may 
reasonably  be  said  to  have  met  at  that  time.  Glens  Falls  Ins. 
Co.  vs.  Michael,  supra,  167  Ind.  677,  74  N.  E.  964,  79  N.  E. 
905,  8  L.  R.  A.  (N.  S.)  708. 

[11]  When  so  construed,  the  policy  issued  to  appellee  means 
that,  in  case  the  insured  becomes  totally  and  permanently  dis- 
abled from  following  any  occupation  or  engaging  in  any  business 
from  which  he  may  by  reasonable  effort  obtain  a  livelihood,  he 
is  entitled  to  pa3^ment  as  stipulated  in  the  policy.  Such  employ- 
ment or  business  is  not  necessarily  limited  to  farming  and  coal 
mining,  but,  on  the  other  hand,  the  policy  must  be  construed  in 
the  light  of  the  facts  that  must  have  been  known  to  both  the 
contracting  parties  when  it  was  issued.  The  company  insured 
appellee  knowing  that  he  was  an  illiterate  laborer.  So,  taking 
the  man  as  he  was  when  the  policy  was  issued  and  the  claim 
for  benefits  presented,  if  from  the  injury  and  condition  shown 
he  was  totally  and  permanently  incapacitated  from  earning  a 
livelihood,  the  company  could  not  rightfully  refuse  to  pay,  be- 
cause of  a  mere  possibility  that  by  education  or  otherwise  he 
might  at  some  time  become  able  to  earn  a  living  in  some  way 
or  by  some  means  not  then  available.  Appellee  would  not  neces- 
sarily be  entitled  to  recover  because  of  the  loss  of  his  hand,  for 
the  policy  only  gives  him  such  right  for  total  and  permanent  dis- 
ability. The  loss  of  one  hand  might  or  might  not  result  in  such 
disability. 

[12]  Whether  he  was  or  was  not  totally  and  permanently 
disabled  within  the  meaning  of  the  policy  as  above  construed, 
considering  all  the  evidence  bearing  on  the  question  of  disability, 
is  a  question  of  fact  to  be  determined  by  the  court  or  jury  try- 
ing the  case.  Turner  vs.  Fidelity  &  Casualty  Co.,  11  Mich.  425- 
429,  70  N.  W.  898,  38  L.  R.  A.  529-535,  67  Am.  St.  Rep.  428, 
and  notes. 

In  Lobdill  vs.  Laboring  Men's  Mutual  Aid  Ass'n,  69  Minn. 
14,  16,  71  N.  W.  696,  38  L.  R.  A.  537,  539,  65  Am.  St.  Rep.  542, 
the  Supreme  Court  of  Minnesota  said:  "The  cases  which  have 
placed  a  construction  upon  the  term  'total  disability'  might  seem 
to  be  divided  into  two  classes,  viz.,  those  which  construe  it 
literally  in   favor  of  the  insured  and  those  which  construe  it 
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strictly  againt  him.  *  *  *  Any  apparent*  conflict  in  the  deci- 
sions may,  however,  be  mostly  reconciled  in  view  of  differences 
in  the  language  of  the  policies  and  of  the  different  occupations 
under  which  the  parties  were  insured."  The  case  then  quotes 
with  approval  from  Wolcott  vs.  United,  etc.,  Co.,  55  Hun,  98, 
S  N.  Y.  Supp.  263,  the  following:  "''Total  disability  must, 
from  the  necessity  of  the  case,  be  a  relative  matter  and  must  de- 
pend largely  upon  the  occupation  and  employment  in  which 
the  party  insured  is  engaged.'  One  who  labors  with  his  hands 
might  be  so  disabled  by  a  severe  injury  to  one  hand  as  not  to 
be  able  to  labor  at  all  at  his  usual  occupation,  whereas  a  mer- 
chant or  a  professional  man  might  by  the  same  injury  be  only 
disabled  from  transacting  some  kinds  of  business  pertaining  to 
his  occupation.  ♦  ♦  ♦  All  that  the  courts  can  do  is  to  con- 
strue the  contract  which  the  parties  have  made  for  themselves; 
but  in  doing  so  they  should  give  it  a  reasonable  construction,  so 
as,  if  possible,  to  give  effect  to  the  purpose  for  which  it  was 
made." 

Cook  on  Life  Ins.  §  108,  says:  "Disability,  as  a  condition  on 
which  the  liability  of  the  insurer  becomes  consummated,  may, 
by  the  terms  of  the  agreement,  be  limited  to  disability  arising 
from  injuries  specified.  And,  when  not  thus  limited,  it  is  com- 
monly limited  to  'total'  disability.  Total  disability  must  of  ne- 
cessity be  a  relative  matter,  depending  largely  upon  the  occupa- 
tion and  employment  of  the  insured.  In  the  absence  of  agree- 
ment to  the  contrary,  it  seems  to  be  the  rule  that  such  disability 
consists  in  a  total  inability  to  earn  a  livelihood  at  any  employ- 
ment and  to  be  not  restricted  to  a  particular  employment  or  that 
in  which  the  insured  is  engaged  at  the  time  of  the  injury.  But 
it  is  also  reasonably  held  that,  to  constitute  total  disability  to 
labor,  it  is  not  necessary  that  the  insured  be  incapacitated  to  do 
anything  in  the  prosecution  of  a  given  employment  but  only 
that  he  be  incapacitated  to  do  all  the  substantial  acts  necessary  to 
the  prosecution  of  such  employment." 

In  Hutchinson  vs.  Supreme  Tent,  etc.,  68  Hun,  355,  359,  22 
N.  Y.  Supp.  801,  803,  the  court  considered  an  insurance  con- 
tract which  provided  that,  upon  "total  and  permanent  disability 
to  perform  or  direct  any  kind  of  labor  or  business,"  the  dis- 
abled member  was  entitled  to  the  specified  benefit,  and  said: 
"Here  we  have  a  definition  or  a  description  of  the  disability  that 
would  entitle  the  plaintiff  to  recover.  It  is  not  only  permanent, 
but  total,  so  as  to  be  unable  to  perform  or  direct  any  kind  of 
labor  or  business.  It  is  not  limited  to  the  business  in  which  the 
plaintiff  was  engaged  at  the  time  of  his  injury,  but  it  is,  in  the 
broadest  language  possible  to  use,  'a  total  and  permanent  dis- 
ability to  perform  or  direct  any  kind  of  labor  or  business.'  A 
total  disability  is  ordinarily  one  of  fact  and  is  for  the  jury.  It 
23iust  be  determined  from  the  facts  and  circumstances  disclosed 
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in  each  case.  That  which  would  be  total  disability  in  one  case 
might  not  be  in  another.  The  loss  of  a  hand  by  a  lawyer  might 
interfere  but  slightly  in  the  transaction  of  his  business  or  in 
the  performance  of  his  work,  while  to  a  man  who  had  learned  a 
particular  trade,  by  which  he  had  always  earned  his  living,  and 
was  entirely  ignorant  of  all  other  trades  or  business,  it  might 
prove  to  be  a  much  more  serious  disability.  Ordinarily  the  loss 
of  the  fingers  of  the  hand  does  not  constitute  total  disability 
from  the  performance  of  'any  kind  of  labor  or  business.' " 

In  Baltimore  &  Ohio,  etc.,  Co.  vs.  Post,  122  Pa.  579,  600,  IS 
Atl.  885,  891,  2  L.  R.  A.  44,  47,  the  court  said:  "We  also 
think  the  court  below  erred  in  its  construction  of  the  words 
'total  inability  to  labor,'  contained  in  the  constitution  and  by- 
laws. This  was  a  relief  association,  not  an  accident  insurance 
company.  Its  object  was  to  relieve  its  members  during  the 
time  when  they  were  unable  to  work  by  reason  of  injury  or  sick- 
ness; hence  if  a  member  was  injured  in  such  a  way  that  he 
could  not  longer  earn  a  livelihood  at  the  particular  labor  at  which 
he  was  employed  at  the  time  of  the  accident,  yet  was  capable 
of  earning  as  much  or  more  money  in  some  other  employment, 
it  was  certainly  not  the  object  of  the  association,  as  expressed  by 
its  charter  and  by-laws,  that  he  should  remain  idle  and  draw 
benefits  all  his  life."  See,  also.  Bliss  on  Life  Ins.  §  403;  2 
May  on  Insurance,  §§  522-523;  Young  vs.  Travelers'  Ins.  Co., 
80  Me.  244,  13  Atl.  896;  Saveland  vs.  Fidelity  &  Casualty  Co., 
67  Wis.  174,  30  N.  W.  237,  58  Am.  Rep.  863. 

In  Mutual  Ben.  Ass'n  vs.  Nancarrow,  18  Colo.  App.  274,  276, 
71  Pac.  423,  424,  the  court  had  under  consideration  a  policy 
which  provided  for  benefits  if  the  insured  was  "totally  disabled 
and  confined  to  his  house"  and  said:  "The  words  'totally  dis- 
abled,' as  well  as  the  words  'confined  to  the  house,'  must  receive 
a  reasonable  interpretation.  The  purpose  of  the  policy  was  to 
indemnify  the*  plaintiff  against  loss  occasioned  by  inability  to 
attend  to  his  work  or  business  on  account  of  sickness.  The  total 
disability  contemplated  by  the  instrument  does  not  mean  a  state 
of  absolute  helplessness.  The  plaintiff  might  have  been  able 
to  walk,  he  might  have  been  able  to  ride  on  the  cars  to  his 
physician's  office,  and  still  have  been  entirely  incapacitated  for 
work  or  business.  In  view  of  the  object  of  the  contract,  we 
think  that,  if  he  was  so  incapacitated,  he  was  totally  disabled 
within  the  meaning  of  the  policy."  See,  also,  James  vs.  U.  S. 
Casualty  Co.,  113  Mo.  App.  622,  88  S.  W.  125,  126;  Thayer  vs. 
Standard  Life  &  Accident  Co.,  68  N.  H.  577,  41  Atl.  182;  U.  S. 
Casualty  Co.  vs.  Hanson,  20  Colo.  App.  393,  79  Pac.  176,  177; 
Turner  vs.  Fidelity  &  Casualty  Co.,  supra,  112  Mich.  425,  70 
N.  W.  898,  38  L.  R.  A.  529,  67  Am.  St.  Rep.  428;  Genest  vs. 
L'Union  St.  Joseph.  141  Mass.  417,  6  N.  E.  380;  Saveland  vs. 
Fidelity,  etc.,  Co.,  67  Wis.  174,  30  N.  W.  237,  58  Am.  Rep.  863. 
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[13]  The  further  question  of  the  interest  of  the  wife,  the 
beneficiary  named  in  the  policy,  remains  to  be  considered.  The 
policy  provides  that,  in  case  of  disability  of  the  insured  entitling 
him  to  payment  therefor,  liability  to  the  beneficiary  at  the  death 
of  the  insured  shall  cease  and  terminate'  unless  the  payment  of 
dues  and  assessments  shall  be  continued  during  such  disability,  in 
which  event  the  rights  of  the  beneficiary  under  the  policy  shall 
be  preserved,  and  she  will  be  entitled  to  payment  at  the  death  of 
the  insured,  according  to  the  terms  of  the  policy,  deducting  from 
the  total  sum  stipulated  in  the  policy  the  amount  paid  to  the  in- 
sured under  the  disability  clause  of  the  contract. 

The  contract  makes  no  provision  for  a  change  of  beneficiary, 
and  she  would  undoubtedly  have  the  right  to  continue  the  pay- 
ment of  dues  and  assessments  during  disability  of  the  insured 
in  order  to  preserve  her  rights  under  the  policy.  She  therefore 
had  a  vested  interest  in  the  policy  that  could  not  be  divested  by 
any  refusal  of  the  company  to  pay  a  claim  for  disability  benefits, 
or  by  any  renunciation  of  the  contract,  or  by  a  suit  to  which  she 
was  not  a  party.  Indiana  National  Life  Ins.  Co.  vs.  McGinnis 
(Sup.)  101  N.  E.  289-293;  Kline  vs.  National  Benf.  Ass'n,  111 
Ind.  462-465,  11  N.  E.  620,  60  Am.  Rep.  703;  Farra  vs.  Braman, 
171  Ind.  529-540,  86  N.  E.  843. 

The  third  paragraph  of  complaint  which  we  have  held  good 
does  not  disclose  that  the  wife  of  appellee  has  any  interest  in  the 
policy,  but  the  policy  was  introduced  in  evidence,  and  her  in- 
terest must  be  considered  in  passing  on  the  motion  for  a  new 
trial.  The  denial  of  liability  to  appellee  and  repudiation  of  the 
contract,  as  alleged,  could  only  affect  appellee  and  would  not 
affect  or  change  the  situation  of  the  beneficiary.  Therefore  on 
the  facts  of  this  case  there  could  not  be  a  recovery  equal  in 
amount  to  the  full  value  of  the  policy.  The  amount  oi  the  re- 
covery is  therefore  erroneous,  being  too  large. 

A  suit  for  damages  for  a  breach  or  the  repudiation  of  the 
whole  contract  of  insurance  could  not  be  sustained  without 
making  the  beneficiary  a  party  to  the  suit  or  in  some  legal  way 
showing  that  she  had  ceased  to  have  any  interest  in  the  policy.. 
The  insured  could  of  course  maintain  a  suit  on  the  policy  for 
any  accrued  benefits  due  him,  independent  of  the  beneficiary, 
for  the  policy  expressly  gives  him  such  right.  The  motion  for 
a  new  trial  should  also  have  been  sustained  for  the  reason  that 
the  decision  of  the  court  is  not  sustained  by  sufficient  evidence. 
The  only  evidence  of  a  denial  of  all  liability  or  renunciation  of 
the  insurance  contract  is  the  letter  written  by  appellant  to  ap- 
pellee in  answer  to  his  claim  for  benefits.  We  have  already  con- 
strued this  letter  in  passing  on  the  sufficiency  of  the  second  para- 
graph of  the  complaint.  It  does  not  show  a  denial  of  all  lia- 
bility or  a  repudiation  of  the  contract.  It  recognizes  the  contract 
but  denies  liability  for  the  particular  claim  then  presented  by 
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appellee,  claiming  that  his  injury  did  not  permanently  and  to- 
tally disable  him  within  the  meaning  of  his  policy.  There  is 
therefore  a  total  failure  of  proof  to  show  a  denial  o^  all  liability 
or  a  repudiation  of  the  contract  without  which  there  can  be  no 
recovery  on  the  third  paragraph  of  complaint.  We  have  con- 
sidered all  the  questions  presented  by  the  briefs. 

[14]  Other  questions  suggested  by  the  assignment  of  errors 
and  the  motion  for  a  new  trial  have  not  been  discussed  and  are 
therefore  waived. 

The  judgment  is  therefore  reversed,  with  instructions  to  the 
lower  court  to  sustain  the  motion  for  a  new  trial,  to  permit  the 
parties  to  amend  their  pleadings  if  desired,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


♦  »♦ 


NATIONAL  LIFE  &  ACCIDENT  INS.  CO.  vs.  OTRIEN'S 

EX'X  ET  AL.* 
(Court  of  Appeals  of  Kentucky.) 

1.  INSURANCE— ACCIDENT  INSURANCE— LIABILITY— EXTENT 

OF  DISABILITY. 

Under  an  accident  insurance  policy,  providing  an  indemnity  for  loss  of 
time  resulting  directly  from  bodily  injuries  wholly  and  continuously 
disabling  the  insured  from  performing  every  duty  pertaining  to  any 
business  or  occupation,  the  insurer  was  liable  if  the  disability  was 
such  as  to  prevent  insured  from  prosecuting  any  kind  of  business 
pertaining  to  his  occupation  or  to  prevent  him  from  doing  all  the 
substantial  acts  required  of  him  in  his  business. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1310;   Dec.  Dig.  §  524.) 

2.  INSURANCE— ACTIONS  ON  P  O  L I  C I  E  S— SUFFICIENCY  OF 

EVIDENCE. 

In  an  action  on  an  accident  insurance  policy,  evidence  held  to  show  that 
insured  was  wholly  and  continuously  disabled  so  as  to  prevent  him 
from  performing  any  substantial  work  or  duty  pertaining  to  his 
business  or  occupation  during  the  whole  period  for  which  a  recov- 
ery was  sought 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 
§665.) 

3.  PLEADING  — REPLY— ADMISSION— ACTIONS   ON   POLICIES. 
In  an  action  on  an  accident  insurance  policy  to  recover  the  stipulated 

indemnity  for  seventy-eight  weeks,  in  which  the  answer  denied  that 
insured  was  disabled  except  for  a  comparatively  short  period  for 
which  he  presented  a  claim  and  was  paid,  a  reply,  alleging  that  in- 
sured thought  he  had  recovered  and  made  a  claim  for  such  short 
period,  but  further  alleging  that  a  few  days  thereafter  he  had  to 
again  take  to  his  bed  by  reason  of  the  original  injury,  from  which 
time  until  his  death  he  was  wholly  and  continuously  disabled,  did  not 
admit  that  the  disability  was  not  continuous  from  the  time  of  the  acd- 

♦  Decision  rendered,  Oct.  24,  1913.    159  S.  W.  Rep.  1134. 
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dent  to  his  death,  or  that,  during  the  few  days  during  which  in- 
sured thought  he  had  recovered,  he  was  not  so  disabled  as  to  be 
incapable  of  following  his  usual  occupation  or  of  doing  any  other 
work. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  354,  355;   Dec.  Dig.  §  177.) 

4.  INSURANCE— ACTIONS  ON  POLICIES— PLEADING. 

In  an  action  on  an  accident  insurance  policy  in  which  the  petition  alleged 
that  the  disability  resulting  to  insured  from  the  accident  complained 
of  wholly  and  continuously  disabled  and  prevented  him  from  per- 
forming every  duty  pertaining  to  his  business  and*  occupation  from 
the  date  of  the  accident  to  the  date  of  his  death,  it  was  unneces- 
sarjr  for  the  reply  to  deny  an  allegation  of  the  answer  that  the  dis- 
ability was  not  continuous  from  the  date  of  the  accident  to  the 
time  of  the  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1626,  1628,  1629; 
Dec.  Dig.  §  641.) 

5.  INSURANCE— ACCIDENT  INSURANCE  — LI  A  B  ILI  TY— NA- 

TURE OF  "DISABILITY. 

The  liability  of  an  insurer  under  an  accident  insurance  policy  for  the 
stipulated  indemnity  for  a  disability  lasting  seventy-eight  weeks  was 
not  defeated  by  a  provision  of  the  policy  that  in  the  event  of  dis- 
ability due  to  accident  or  illness  resulting  wholly  or  in  part,  directly 
or  indirectly,  from  Bright's  disease,  the  limit  of  liability  should  be 
an  indemnity  for  not  exceeding  four  weeks  at  the  stipulated  rate, 
where  it  did  not  appear  that  insured  had  Bright's  disease  for  more 
than  four  weeks  before  his  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1309,  1316,  1317;  Dec.  Dig. 
§530.) 

6.  APPEAL  AND  ERROR— REVIEW— INVITED  ERROR. 
Defendant  could  not  complain  of  an  instruction  requested  by  it,  or  that 

such  instruction  was  in  conflict  with  another  given  by  the  court. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3591-3610;    Dec. 
Dig.  §  882.) 

7.  INSURANCE— ACCIDENT  INSURANCE— NOTICE— WAIVER. 
Where  the  holder  of  an  accident  insurance  policy  in  his  lifetime,  and  his 

executrix  after  his  death,  demanded  payment  of  the  stipulated  in- 
demnity for  disability  lasting  seventy-eight  weeks,  and  the  insurer 
denied  any  liability  except  for  a  small  amount  which  it  tendered, 
the  denial  of  liability  and  the  tender  of  such  amount  was  a  waiver 
of  the  formal  notice  of  the  disability  to  which,  under  other  circum- 
stances, the  insurer  would  have  been  entitled. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1391,  1392;  Dec.  Dig.  §  559.) 

8.  INSURANCE— ACTIONS    ON    POLICIES— QUESTIONS  FOR 

JURY. 

In  an  action  on  an  accident  insurance  policy,  the  question  of  notice  of 
the  disability,  as  well  as  the  question  of  a  waiver  thereof,  by  the  in- 
surer, is  ordinarily  one  of  fact  for  the  jury. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

9.  APPEAL  AND  ERROR— INSTRUCTIONS— N ECESSITY    OF 

REQUEST. 
Where,  in  an  action  on  an  accident  insurance  policy,  defendant  requested 
no  instruction  as  to  the  failure  of  insured  or  his  executrix  to  give 
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formal  notice  of  the  disability,  it  could  not  complain  of  the  court's 
failure  to  instruct  the  jury  on  such  subject. 
(For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  §  216;    Trial,  Cent 
Dig.  §  627.) 

Appeal  from  Circuit  Court,  Franklin  County. 

Action  by  Pat  O'Brien's  executrix  and  others  against  the  Na- 
tional Life  &  Accident  Insurance  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Chas.  H.  Morris  and  M.  M.  Logan,  both  of  Frankfort,  for 
Appellant. 

L.  W.  Morris,  of  Frankfort,  for  Appellees. 


-♦♦^- 


COCHBURN  vs.  HAWKEYE  COMX  MEN'S  ASS'N.— NU- 

GENT  ET  Ai..  vs.  HAWKEYE  COM'L  MEN'S  ASS'N.* 

(Supreme  Court  of  Iowa.) 

1.  APPEAL  AND  ERROR  — MOTION  TO  DISMISS  — BRI  EPS- 

FAILURE  TO  FILE— TIME. 
A  motion  to  dismiss  or  affirm  because  appellant's  brief  was  not  filed  in 

time  will  not  be  granted  where  a  proper  excuse  is  presented  and  no 

prejudice  resulted  to  the  appellee  from  the  delay. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3104,  3108-3110; 

Dec.  Dig.  §  773.) 

2.  PLEADIN(^-PETITION    OF    INTERVENTION— V  ERIE  I  C:A. 

TION. 
Where  the  original  petition  was  not  verified,  a  petition  in  intervention 

was  not  fatally  defective  for  want  of  verification. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  859-863,  88614 ;  Dec.  Dig.  § 

290.) 

3.  APPEAL  AND  ERROR— PETITION  OF  INTERVENTION— 

MOTION  TO  STRIKE— DENIAL— PREJUDICE. 

In  an  action  on  an  accident  certificate,  N.  intervened,  claiming  the  pro- 
ceeds by  assignment  from  plaintiff,  after  which  defendant  moved 
to  dismiss  the  action  because  of  a  settlement  between  it  and  plaintiff 
prior  to  the  intervention.  This  motion  was  sustained  as  to  the 
original  plaintiff  but  denied  as  to  intervener  after  which  he  com- 
menced an  original  action  against  the  insurer  based  on  the  same 
claim  with  which  the  petition  of  intervention  was  consolidated  with- 
out objection.  Held,  that  the  court's  refusal  to  strike  the  petition 
of  intervention  was  not  prejudicial  to  defendant,  even  if  erroneous. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4069-4074;  Dec, 
Dig.  §  1036.) 

'  ♦  Decision  rendered,  Nov.  17,  1913.    143  N.  W.  Rep.  1006. 
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4.  INSURANCE— ACCIDENT   POLICY— ACTIONS   BY  ASSIGNEE 

—VENUE. 

Code,  §  3499,  provides  that  insurance  companies  may  be  sued  in  the 
county  in  which  the  contract  of  insurance  was  made,  or  in  which 
the  loss  insured  against  occurred,  or,  in  case  of  insurance  against 
death  or  disability,  in  the  county  of  the  domicile  of  the  insured  at 
the  time  the  loss  occurred,  or  in  the  county  of  plaintiflF's  residence. 
Held,  that  such  section  was  applicable  to  an  accident  insurance  com- 
pany, and  that  an  action  by  an  assignee  of  the  proceeds  of  a  certifi- 
cate was  properly  brought  in  the  county  where  the  assured  resided 
at  the  time  of  the  loss. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1992;   Dec.  Dig.  §  811.) 

5.  ATTORNEY  AND  CLIENT— GENERAL  ATTORNEY— KNOWL- 

EDGE—IMPUTATION  TO  CLIENT. 
Knowledge  or  notice  of   facts   acquired  by  the  general  attorney  of   an 

accident   insurance  company  in  the  business  of  the  company  while 

endeavoring  to  settle  a  loss  was  in  law  knowledge  of  or  notice  to 

the  company. 
(For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §§  92,  93,  1020; 

Dec.  Dig.  §  104.) 

6.  INSURANCE— KNOWLEDGE    OF    DIRECTORS— IMPUTATION 

TO  CORPORATION. 

Where  an  alleged  director  of  defendant  corporation  furnished  a  printed 
copy  of  defendant's  by-laws,  on  which  his  name  appeared  with 
others  as  directors,  the  authenticity  of  which  by-laws  was  not  de- 
nied, and  he  testified  that  he  had  attended  a  director's  meeting  when 
the  matter  of  assignment  of  a  claim  against  defendant  to  N.  had 
been  considered,  the  evidence  sufficiently  showed  his  official  con- 
nection with  defendant  to  impute  his  knowledge  of  the  alleged  as- 
signment to  defendant. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig.  § 
819.) 

7.  W I T N  E  SSES  —  PRIVILEGE  —  ATTORNEY  —  CONFIDENTIAL 

COMMUNICATIONS. 

An  attorney  for  an  accident  insurance  company  was  not  privileged  to 
refuse  to  identify  a  printed  copy  of  the  company's  by-laws,  under 
Code,  §  4608,  forbidding  the  disclosure  by  an  attorney  of  confidential 
communications  intrusted  to  him  during  the  course  of  his  employ- 
ment. 

(For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  759,  760,  762;  Dec.  Dig.  § 
204.) 

8.  WItNESSES—CONTRADICTION  — WITNESS    CALLED    BY 

PLAINTIFF. 

While  plaintiflF  may  not  attack  the  reputation  of  his  own  witness  for 
truth  and  veracity  or  moral  character,  he  is  not  bound  by  his  testi- 
mony, but  may  show  a  different  state  of  facts  by  other  witnesses; 
the  weight  of  the  testimony  being  for  the  jury. 

(For  other  cases,  see  Witnesses,  Cent.  Dig.  §  1268;  Dec.  Dig.  §  402.) 

o.  INSURANCE— ACCIDENT  POLICY— EVIDENCE— MANIFESTA- 
TIONS OF  PAIN. 

In  an  action  by  an  assignee  of  a  claim  on  an  accident  policy,  the  evidence 
of  a  physician  who  treated  insured  for  his  injury,  showing  the 
progress  of  the  patient,  the  condition  of  the  injury  at  different  times, 
and  manifestations  of  pain  which  the  physician  observed,  was  prop- 
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eriy  admitted  when  limited  to  its  bearing  on  the  extent  of  the  injury 
and  disability. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec.  Dig.  §  815.) 

10.  EVIDENCE  —  BEST  AND  SECONDARY  EVIDENCE  —  CON- 
TENTS  OF  WRITING. 

Where  N.,  claiming  under  an  assignment  of  a  claim  on  an  accident  cer- 
tificate, showed  that  the  original  assignment  had  been  sent  to  de- 
fendant, and  was  no  longer  in  his  possession,  and  also  proved  notice 
to  defendant  to  produce  the  same,  which  it  had  failed  to  do,  the 
court  properly  admitted  parol  evidence  of  its  contents. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  595-599;    Dec.  Dig.  §  179.) 

11.  INSURANCE— ACCIDENT  FOLIC  Y— A  SSIGNMKNT  OF 
CLAIM— VARIANCE. 

Notice  of  injury  first  given  to  defendant  under  an  accident  policy  was 
a  claim  for  a  lost  eye,  compensation  for  which  was  fixed  at  a  stated 
sum.  Suit  was  thereafter  instituted  for  injury  to  the  eye  resulting 
in  disability  for  a  period  claimed.  Preliminary  proofs  stating  the 
first  claim  were  admitted  in  evidence  over  objections  of  defendant 
that  the  action  was  not  for  such  loss  but  for  disability.  Held,  that 
the  cause  of  action  was  the  injury,  the  measure  of  recovery  being 
determined  by  its  results,  and  that  the  evidence  was  therefore  not 
error. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005;   Dec.  Dig.  §  818.) 

12.  INSURANCE— ACTION  ON  CERTIFICATED-QUESTION  FOR 
JURY— INSTRUCTIONS. 

Assured,  having  a  claim  under  an  accident  certificate,  assigned  the  same 
to  N.,  who  testified  that  the  assignment  directed  the  insurer  to  pay 
him  the  amount  coming  to  assured  under  the  certificate.  Assured 
testified  that  the  assignment  was  given  to  N.  to  enable  him  to  col- 
lect a  claim  for  loss  of  assured's  eye,  and  also  that  he  gave  an 
order  to  N.  authorizing  him  to  collect  the  claim  by  its  number;  that 
afterwards,  finding  his  injury  not  so  great  as  it  first  believed,  the 
claim  was  changed  to  correspond  with  the  actual  injury,  and  to  make 
a  claim  for  disability  for  a  specified  period.  Held,  that  the  scope  of  the 
assignment  was  a  question  for  the  jury,  which  was  properly  sub- 
mitted under  instructions  requiring  them  to  find  that  there  had 
been  an  assignment  to  N.  of  assured's  right  to  recover  on  the  cer- 
tificate, and  that  defendant  had  notice  of  the  assignment  before  it 
settled  with  assured,  in  order  to  entitle  plaintiff  to  recover. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2009,  2010;  Dec.  Dig.  §§ 
825.  826.) 

Appeal  from  District  Court,  Webster  County;  C.  E.  Albrook, 
Judge. 

Action  on  certificate  of  accident  indemnity.  From  a  verdict 
and  judgment  for  P.  F.  Nugent,  plaintiff  and  intervener,  defend- 
ant appeals.    Affirmed. 

Bradford  &  Johnson,  of  Marshalltown,  and  Healy  &  Healy,  of 
Ft.  Dodge,  for  Appellant. 

Kelleher  &  O'Connor,  of  Ft.  Dodge,  for  Appellee. 
P.  F.  Nugent,  of  Ft.  Dodge,  pro  se. 


Digitized  by 


Google 


144  Insurance  Law  Journal.  [Jan.,  1914. 

HEFNER  vs.   FIDELITY  &  CASUALTY   CO.   OF   NEW 

YORK.* 
(Court  of  Civil  Appeals  of  Texas.    El  Paso.) 

1.  INSURANCE— CONSTRUCTION   OF   POLICY— ACCIDENT   IN- 

SURANCE—"TOTAL  DISABILITY." 
A  provision  in  an  accident  insurance  policy  for  indemnity  for  total  dis- 
ability that  prevents  the  assured  from  performing  any  and  every  kind 
of  duty  pertaining  to  his  occupation  requires  only  such  disability  as 
prevents  the  performance  of  any  substantial  part  of  his  duties. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1310;  Dec.  Dig  §  524.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7010-7012.) 

2.  INSURANCE  —  ACTIONS  ON   POLICIES  —  QUESTIONS  FOR 

JURY— ACCIDENT  INSURANCE^TOTAL  DISABILITY 
Evidence  that  an  attorney  was  prevented  by  an  injury  from  doing  anything 
that  required  continuous  physical  effort,  that  he  was  unable  to  do  any 
work  in  the  library  or  conduct  the  trial  of  a  long  drawn  out  case,  is 
sufficient  to  take  to  the  jury  the  question  whether  his  disability  was 
total  within  a  clause  in  an  accident  insurance  policy  providing  indem- 
nity for  total  disability. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 
668.) 

3.  INSURANCE-NOTICE  OF  LOSS— TIME  FOR  NOTICE— REA- 

SONABLE TIME. 

A  delay  of  ten  months  in  giving  an  accident  insurance  company  notice  of 
an  accident  is  unreasonable  per  se,  under  a  clause  of  the  policy  re- 
quiring notice  to  be  given  as  soon  as  may  be  reasonably  possible. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1328-1336;  Dec.  Dig.  §  539.) 

4.  INSURANCE— NOTICE    OF    LOSS— TIME    FOR    NOTICE— EF- 

FECT  OF  DELAY. 

Compliance  with  the  requirement  of  an  accident  insurance  policy  that 
notice  be  given  as  soon  as  may  be  reasonably  possible  is  a  condition 
precedent  to  recovery  under  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§   1328-1336;  Dec.  Dig.  § 

On  Rehearing. 

5.  INSURANCE-ACTIONS     ON     POLICIES— SUFFICIENCY     OF 

EVIDENCE  —  ACCIDENT  INSURANCE  —  IMMEDIATE  DIS- 
ABILITY. 

In  an  action  by  an  attorney  upon  an  accident  insurance  policy  for  the  in- 
demnity provided  therein  for  immediate,  continuous,  and  total  dis- 
ability, evidence  held  to  show  that  the  disability  of  the  insured  re- 
sulting from  the  accident,  while  total  within  the  meaning  of  the  policy, 
was  not  immediate. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 
§665.) 

6.  INSURANCE— NOTICE   OF   LOSS— TIME    FOR    NOTICE— EX- 

CUSE FOR  DELAY. 
The  fact  that  physicians  who  attended  a  person  accidentally  injured  at- 

♦  Decision  rendered,  June  5,  1913.     On  rehearing,  Nov.  11,  1913.     160 
S.  W.  Rep.  380. 
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tributed  his  condition  to  disease,  and  not  to  the  accident,  does  not  ex- 
cuse a  failure  to  give  the  company  notice  of  the  accident  as  soon  as 
reasonably  possible,  as  required  by  the  policy.. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1328-1336;  Dec.  Dig.  §  539.) 

Mc  Kenzie,  J.,  dissenting. 

Appeal  from  District  Court,  Reeves  County;  S.  J.  Isaacs, 
Judge. 

Action  by  T.  J.  Hefner  against  the  Fidelity  &  Casualty  Com- 
pany of  New  York.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  W.  Parker  and  Hefner  &  Cooke,  all  of  Pecos,  for  Appellant. 
Nealon,  Neill  &  Thomason,  of  El  Paso,  for  Appellee. 


Vol.  xLiiL— 10 
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CASUALTY,  SURETY  AND  MISCELLANEOUS. 

SUPREME  COURT  OF  WISCONSIN. 


KRESGE 


vs. 
MARYLAND  CASUALTY  CO.* 

1.  INSURANCE— LIABILITY     INSURANCE— RISKS     COVERED— 

"ALTERATION"— "ADDITION"— "STRUCTURE." 
Under  a  policy  insuring  the  holder  against  liability  for  injuries  to  persons 
while  in  its  store,  and  providing  that  additions  to,  alterations  in,  or  the 
construction  of,  any  building  or  structure  were  not  covered  thereby, 
vestibules  inclosing  about  25  or  30  square  feet  of  floor  space,  installed 
to   protect    employees    in    the    cold    weather,    which,    although    more 
elaborate,   were   of    the    same   general   nature   as    storm    doors   and 
windows,  were  not  an  "addition,*  which  is  an  enlargement  or  exten- 
sion to  include  additional  space,  an  "alteration,"  which  means  a  sub- 
stantial change,  nor  a  "structure"  which  is  applied  to  a  building  of 
some  size,  an  edifice. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  325;  Dec.  Dig.  §  168.) 
(For  other  definitions,  sec  Words  and  Phrases,  vol.  i,  pp.  360-365;  vol.  i, 
pp.  175-177 ;  vol.  7,  pp.  6700-6702 ;  vol  8,  p.  7806.) 

2.  INSURANCE— CONSTRUCTION    OF    CONTRACT— CONSTRU- 

ING AGAINST  INSURER. 
Where  ambiguity  occurs  in  an  insurance  polixry  prepared  by  the  insurer, 

the  words  are  to  be  read  most  favorably  to  the  insured. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 

146.) 

3.  PARTIES— BRINGING  IN  NEW  PARTIES. 

Under  St.  191 1,  §  2610,  requiring  the  court  to  bring  in  additional  parties 
when  a  complete  determination  of  a  controversy  cannot  be  had  without 
their  presence,  or  where  the  subject-matter  of  the  controversy  is  such 
that  persons  not  before  the  court  have  such  an  interest  therein  as  re- 
quires them  to  be  made  parties  for  their  protection  in  an  action  on  a 
policy  insuring  against  liability  for  injuries,  it  was  not  an  abuse  of 
discretion  to  refuse  to  bring  in  a  third  party  claimed  to  be  responsible 
for  the  injuries  involved,  and  against  whom  the  insurer  claimed  a 
right  of  subrogation,  whether  or  not  the  court  in  its  discretion  might 
have  made  it  a  party,  since  the  controversy  between  the  parties  to  the 
action  could  be  settled  without  its  presence,  and,  as  it  would  not  be  con- 
cluded by  the  result  reached,  it  was  not  necessary  that  it  should  be  a 
party  for  its  own  protection. 

(For  other  cases,  see  Parties,  Cent.  Dig.  §§  77-82;  Dec.  Dig.  §  51.) 

Appeal   from   Circuit   Court,   Racine   County;   William   B. 
Quinlan,  Judge. 

Action  by  S.  S.  Kresge  against  the  Maryland  Casualty  Com- 

♦  Decision  rendered,  Oct.  28,  1913.    143  N.  W.  Rep.  668. 
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pany.     From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

On  April  25,  1910,  the  defendant  issued  and  sold  to  the  plain- 
tiff a  certain  policy  of  insurance,  by  the  terms  of  which  the  de- 
fendant agreed  to  indemnify  plaintiff  for  a  period  of  twelve 
months  from  the  date  of  the  policy  against  loss  from  liability  for 
damages  on  account  of  injuries  accidentally  suffered  by  any  per- 
son while  within  or  upon  the  premises  of  the  plaintiff's  retail  store 
at  313-315  Grand  ave.,  Milwaukee,  liability  of  the  defendant  being 
limited  to  $5,000  for  injuries  to  any  one  person.  On  November 
19,  1910,  one  Emily  Easson  entered  plaintiff's  store  through  one 
of  the  main  entrances  thereof,  and  while  passing  along  the  aisle 
of  said  store  tripped  or  stumbled  over  a  tool  box,  thereby  sustain- 
ing injuries.  Thereafter,  on  August  22,  1911,  said  Emily  Easson 
commenced  an  action  against  the  plaintiff  to  recover  damages 
for  the  injuries  sustained.  On  November  28,  1911,  plaintiff  com- 
promised and  settled  the  claim  of  said  Emily  Easson,  paying  to 
her  $2,500.  This  action  was  brought  by  the  plaintiff  against  the 
defendant  to  recover  $3,132.47,  damages  sustained  by  reason  of 
defendant's  alleged  breach  of  its  agreement.  The  complaint  al- 
leged, among  other  things,  that  plaintiff  gave  immediate  notice 
to  the  defendant  of  the  happening  of  the  injuries  to  said  Emily . 
Easson,  but  that  the  defendant  repudiated  liability  under  its 
policy  of  insurance  and  refused  to  defend  the  action  brought 
against  the  plaintiff.  Defendant's  answer  denied  liability  on  the 
ground  that  the  injuries  mentioned  in  the  complaint  were  not 
within  the  risk  covered  by  the  policy  of  insurance.  The  answer 
further  alleged  that  the  plaintiff  was  not  liable  to  respond  in 
damages  for  said  injuries,  because  they  were  the  result  of  con- 
tributory negligence  on  the  part  of  the  injured  person  and  were 
caused  by  the  negligence  of  an  independent  contractor,  to  wit, 
the  Northwestern  Furniture  Company,  which  company  was  em- 
ployed by  the  plaintiff  to  make  additions  and  alterations  to  its 
store,  which  work  was  in  process  at  the  time  of  the  injuries  to 
said  Emily  Easson.  The  store  building  of  the  plaintiff  had  a 
frontage  of  50  feet  and  a  ground  floor  area  of  9,500  square  feet. 
In  the  -front  there  were  three  large  windows  separated  by  two 
entrances,  which  entrances  were  provided  with  double  swinging 
doors  on  the  inside.  Because  such  doors  did  not  afford  sufficient 
protection  to  the  employees  in  cold  weather,  it  was  decided  to 
install  two  vestibules,  each  having  two  swinging  doors  therein. 
These  vestibules  inclosed  about  25  or  30  square  feet  of  floor 
space.  The  Northwestern  Furniture  Company  was  engaged  to  do 
the  work,  and  it  apparently  was  one  of  its  employees  who  left  the 
tool  box  in  such  a  position  that  Mrs.  Easson  stumbled  over  it  and 
was  injured.  A  motion  by  the  defendant  to  cause  the  North- 
western Furniture  Company  to  be  made  a  party  to  the  above- 
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entitled  action  was  denied,  with  costs.  From  a  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for  $3,394.05  damages 
and  costs,  this  appeal  is  taken. 

Lines,  Spooner,  Ellis  &  Quarles,  of  Milwaukee,  for  Appellant 
Miller,  Mack  &  Fairchild  and  J.  G.  Hardgrove,  all  of  Milwau- 
kee, for  Respondent. 

Barnes,  J.  (after  stating  the  facts  as  above). 
Two  questions  are  involved  on  this  appeal :  ( 1 )  Is  the  defendant 
liable  on  the  policy  sued  on?  (2)  Did  the  court  err  in  refusing  to 
make  the  Northwestern  Furniture  Company  a  party  defendant? 

[1]  The  policy  contained  the  following  provision:  "Additions 
to  or  alterations  in,  or  the  construction  of  any  building  or  struc- 
ture, or  elevator,  are  not  covered  under  this  policy .''  It  is*  claimed 
by  the  appellant  that  the  putting  in  of  an  extra  set  of  doors  in 
each  of  the  entrances  and  the  creation  of  a  vestibule  at  each 
entrance  is  either  an  "addition"  to  or  an  "alteration"  in  the  build- 
ing, or  else  the  "construction  of  a  structure."  It  is  conceded  that 
the  extra  set  of  doors  at  each  entrance  was  intended  for  winter 
use  only,  and  that  but  one  set  would  be  maintained  at  each  en- 
trance during  the  summer  months.  The  operation  was  some- 
what more  elaborate  than  the  usual  putting  in  place  of  storm 
doors  and  windows,  but  was  of  the  same  general  nature.  We 
think  it  is  quite  plain  that  the  vestibule  did  not  constitute  an  addi- 
tion to  the  building.  The  word  "addition"  as  there  used  should  be 
held  to  mean  enlargement  or  extension,  so  as  to  include  additional 
space.  Neither  do  we  think  that  a  temporary  device  put  in  place 
to  keep  out  the  wind  and  cold  in  the  winter  time  should  be  held 
to  constitute  an  alteration  of  the  building  itself  within  the  meaning 
of  the  policy.  There  was  no  substantial  change  made  in  the 
structure,  if  indeed  there  was  any  change  at  all,  and  we  think  the 
word  "alteration"  should  be  held  to  mean  a  substantial  change. 
Bigelow  vs.  Worcester,  169  Mass.  390,  48  N.  E.  1 ;  Common- 
wealth vs.  Hayden,  211  Mass.  296,  97  N.  E.  783.  It  is  also  ap- 
parent that  the  putting  in  place  of  these  doors  was  not  the  "con- 
struction of  a  structure."  In  its  usual  and  ordinary  sense,  tlie 
word  "structure"  is  applied  to  a  building  of  some  size,  an  edifice, 
Webster's  Diet. 

[2]  The  policy  was  prepared  by  the  defendant,  and  where  am- 
biguity occurs  therein,  the  words  are  to  be  read  most  favorably 
to  the  insured.  Bakalars  vs.  Continental  Casualty  Co.,  141  Wis. 
43,  46,  122  N.  W.  721,  35  L.  R.  A.  (N.  S.)  1241,  18  Ann.  Cas. 
1123;  French  vs.  Fidelity  &  Casualty  Co.,  135  Wis.  259,  265,  115 
N.  W.  869,  17  L.  R.  A.  (N.  S.)  1011 ;  Summerfield  vs.  Assurance 
Co.  (C.  C.)  65  Fed.  295,  297;  Gillet  vs.  Bank  of  America,  160  N. 
Y.  549,  55  N.  E.  292.  It  seems  reasonably  certain  that  what  the 
defendant  aimed  to  protect  itself  against  was  the  danger  incident 
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to  the  construction  work  and  the  wrecking  of  buildings,  and  not 
to  a  trifling  act  such  as  is  here  involved. 

[3]  The  remaining  question  is,  Did  the  court  err  in  refusing  to 
make  the  Northwestern  Furniture  Company  a  party  defendant? 
The  appellant  insists  that  it  has  a  right  of  subrogation,  and 
that,  having  such  right,  it  is  entitled  to  have  the  Furniture  Com- 
pany before  the  court  to  the  end  that  it  might  be  bound  by  any 
judgment  rendered  which  adjudicated  that  the  plaintiff  was  legally 
liable  for  the  injuries  sustained  by  Mrs.  Easson.  Section  2610, 
Stats.  1911,  makes  it  obligatory  on  the  court  to  bring  in  addi- 
tional parties  when  a  complete  determination  of  the  controversy 
cannot  be  had  without  their  presence,  or  where  the  subject-matter 
of  the  controversy  is  such  that  persons  not  before  the  court  have 
such  an  interest  therein  as  requires  them  to  be  made  parties  for 
their  due  protection.  It  is  obvious  that  the  case  does  not  fall 
within  the  compulsory  provisions  of  this  section.  The  controversy 
between  the  parties  to  this  suit  can  be  fully  and  finally  settled 
without  the  presence  of  the  Furniture  Company.  It  is  not  neces- 
sary that  the  latter  company  should  be  made  a  party  for  its  pro- 
tection, because  it  is  not  concluded  by  the  result  reached  on  any 
question  litigated  in  the  present  action  in  which  it  is  interested. 
We  do  not  pass  upon  the  question  whether  the  court  in  the  ex- 
ercise of  its  discretion  might  not  have  made  the  order  asked  for. 
We  simply  hold  that  it  is  not  an  abuse  of  discretion  to  refuse  to 
do  so.  Neither  do  we  decide  whether  or  not  the  right  of  subroga- 
tion exists.  The  Furniture  Company  is  interested  in  that  question, 
and  is  entitled  to  be  heard  upon  it  at  the  proper  time. 

Judgment  affirmed. 

Siel^cker,  J.,  took  no  part. 
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SUPREME  COURT  OF  MINNESOTA. 


MANN  ET  AL. 

vs, 
EMPLOYERS'  LIABILITY  ASSUR.  CORP.* 

1.  INSURANCE—ACTION  ON  EMPLOYERS'  LIABILITY  INSUR- 

ANCE POLICY. 
Plaintiffs  in  an  action  upon  an  employers'  liability  insurance  policy  held 

precluded  by  their  conduct  from  asserting  that  defendant  was  estopped 

or  had  waived  its  right  to  defend  on  the  ground  that  the  loss  was  not 

covered  by  the  terms  of  the  policy. 
(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  1027,  1030,  1035,  1040,  1057; 

Dec.  Dig.  §  388.) 

2.  INSURANCE— ACTION  ON  EMPLOYERS'  LIABILITY  INSUR- 

ANCE POLICY— SUFFICIENCY  OF  EVIDENCE. 
Direction  of  verdict  for  defendant  held  proper. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig  { 

668.) 

Appeal  from  District  Court,  Ramsey  County;  Hascal  R.  Brill, 
Judge. 

Action  by  John  Mann  and  others  against  the  Employers'  Lia- 
bility Assurance  Corporation.  A  verdict  was  directed  for  defend- 
ant, and  from  denial  of  a  new  trial  plaintiffs  appeal    Affirmed. 

C.  D.  O'Brien,  F.  G.  Ingersoll,  and  M.  J.  Doherty,  all  of  St. 
Paul,  for  Appellants. 

Butler  &  Mitchell,  of  St.  Paul,  for  Respondent. 

Philip  E.  Brown,  J. 

Action  on  an  employers'  liability  insurance  policy  issued  by  de- 
fendant to  plaintiffs  as  copartners,  to  recover  the  amoimt  of  a 
judgment  rendered  against  them  for  the  death  of  an  employee. 

Plaintiffs  gave  defendant  immediate  notice  of  the  accident,  and 
thereupon  defendant  investigated  and  became  conversant  with  all 
the  facts.  Thereafter,  on  November  2,  1910,  the  action  was  com- 
menced which  resulted  in  judgment  against  plaintiffs,  and,  they 
having  immediately  transmitted  the  summons  and  complaint  to 
defendant  company,  its  attorney  took  charge  of  the  case,  inter- 
posed an  answer,  and  subsequently  conducted  the  defense  on  the 

♦  Decision  rendered,  Nov.  7,  1913.  143  N.  W.  Rep.  794.  Syllabus  by  the 
Court. 
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trial,  which  terminated  in  a  verdict  for  plaintiffs  therein.  An 
appeal  to  this  court,  with  defendant's  attorney  as  counsel,  followed 
and  resulted  in  a  reversal,  defendant  paying  the  costs,  and  upon 
retrial  in  the  district  court,  the  same  attorney  acting  as  before, 
plaintiff  therein  prevailed  and  these  plaintiffs  were  compelled  to 
pay  the  judgment.  About  a  year  after  the  bringing  of  the 
action  plaintiffs  dissolved  partnership,  but  plaintiff  Mann  contin- 
nued  to  represent  them  in  the  matter  of  the  litigation.  Defend- 
ant claimed  that  forty-one  days  after  the  action  was  commenced, 
and  more  than  six  weeks  before  the  first  trial,  it  notified  plaintiffs 
that  their  policy  did  not  cover  certain  specifically  excepted  risks, 
and  if  judgment  was  awarded  against  them  upon  a  liability 
within  the  exceptions  mentioned  it  would  not  be  responsible 
therefor,  and  advised  them  that  such  notice  was  given  so  they 
could  be  in  a  position  to  thoroughly  protect  their  interests.  De- 
fendant further  claimed  that  plaintiffs  then  consented  to  its  con- 
ducting the  litigation  with  the  understanding  that,  if  damages 
were  awarded  upon  facts  bringing  the  accident  within  the  ex- 
ceptions of  the  policy,  defendant  company  would  not  be  liable 
to  reimburse  them,  and  all  subsequent  acts  of  defendant  in  connec- 
tion with  the  litigation  were  pursuant  thereto.  The  recovery 
against  plaintiffs  proved  to  be  within  the  exceptions,  and  the 
court,  holding  defendant's  claims  established,  directed  a  verdict 
in  its  favor.  Plaintiffs  appealed  from  an  order  denying  a  new 
trial. 

[1]  1.  We  must  start  with  the  proposition  that  there  was  no 
express  contractual  liability  on  defendant's  part  to  pay  plaintiffs 
any  sum  under  the  policy  because  of  the  judgment  obtained 
against  them.  Consequently  the  burden  rested  on  plaintiffs  to 
establish  a  state  of  facts  from  which  a  liability  might  be  implied 
by  law.  There  are  numerous  cases  holding  that  where  an  insur- 
ance company  takes  up  the  defense  v.f  an  action,  knowing  the 
facts  bring  it  within  a  risk  exception,  and,  under  the  general 
agreements  of  the  policy  authorizing  it  to  control  litigation,  con- 
ducts the  case  to  the  end,  and  nothing  further  appears,  it  will  be 
deemed  precluded,  by  the  way  of  either  estoppel  or  waiver,  from 
taking  a  position  inconsistent  with  the  one  previously  assumed 
and  denying  liability.  Empire  State  Surety  Co.  vs.  Pacific  Nat. 
Lumber  Co.,  200  Fed.  224,  118  C.  C.  A.  410;  Employers'  Lia- 
bility Assurance  Corporation  vs.  Chicago,  etc.,  Coal  &  C.  Co., 
141  Fed.  962,  73  C.  C.  A.  278;  Royle  Mining  Co.  vs.  Fidelity 
&  Casualty  Co.,  126  Mo.  App.  104,  103  S.  W.  1098.  So,  also, 
under  like  circumstances,  the  company  has  been  held  estopped 
where  it  conducted  the  defense  down  to  the  trial  and  then  with- 
drew, leaving  assured  no  reasonable  opportunity  to  prepare  his 
own  defense.  Glens  Falls  Portland  Cement  Co.  vs.  Travelers' 
Ins.  Co.,  162  N.  Y.  399,  56  N.  E.  897.  And  our  decisions  are  in 
line  with  the  general  holding.     Tozer  vs.  Ocean  Accident,  etc., 
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Corporation,  94  Minn.  478,  103  N.  W.  509;  Id.,  99  Minn.  290, 
109  N.  W.  410.  If,  however,  the  trial  court's  conclusion  upon 
defendant's  contentions  is  sustainable  in  point  of  fact,  which  we 
will  consider  later,  the  cases  cited  are  clearly  distinguishable  from 
the  present  one;  for  plaintiff's  assent  to  the  status  assumed  by 
defendant  with  regard  to  the  litigation  by  the  notice  of  nonlia- 
bility referred  to  and  thereafter,  when  measured  by  the  same 
legal  standard  of  responsibility  for  acts  indicated  by  the  grounds 
of  the  decisions  cited  and  which  they  seek  to  apply  as  against 
defendant  would  equally  estop  them  from  doing  the  identical 
thing  which  they  deny  defendant's  right  to  do,  namely,  repudiation 
of  the  effect  of  conduct.  The  doctrine  of  equitable  estoppel  pre- 
vents this,  and  in  effect  we  have  an  estoppel  against  an  alleged 
estoppel,  which  sets  the  matter  at  large.  Tappan  vs.  Huntington, 
97  Minn.  31,  106  N.  W.  98,  16  Cyc.  748.  Plaintiffs  are  thus 
relegated  to  the  provisions  of  the  policy,  which  concededly  give 
no  right  of  recovery.  Nor  is  this  result  affected  by  the  dissolu- 
tion of  the  partnership. 

[2]  2.  Does  the  evidence  sustain  the  court's  position  upon  the 
facts?  We  hold  it  does,  for  after  an  attentive  consideration  of 
the  record  we  are  satisfied  that  no  other  conclusion  could  fairly 
be  reached.  Plaintiffs'  claims  rest  substantially  upon  the  testi- 
mony of  a  single  witness,  whose  recollection  of  the  transactions 
involved  was  so  vague  and  his  accounts  thereof  so  contradictory 
as  to  be  of  slight  probative  value  except  as  corroborative  of  de- 
fendant's version.  His  claim  that  he  did  not  understand  de- 
fendant's repudiation  of  liability  has  not  been  overlooked,  but 
cannot  be  sustained  in  view  of  the  fact  that  he  was  conversant 
with  our  language  and  experienced  in  business.  Taken  as  a 
whole,  the  evidence  was  insufficient  to  warrant  a  verdict  for 
plaintiffs. 

Order  affirmed. 
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SUPREME  COURT  OF  NEW  YORK. 


KRICKL 

vs, 

OCEAN   ACCIDENT  &  GUARANTEE  CORPORATION,   Ltd.* 

INSURANCE— BURGLARY  INSURANCE— A  C  T I  O  N  —  ALLEGA- 
TIONS  OF  COMPLAINT. 

The  complaint  in  an  action. on  a  larceny  insurance  policy  was  fatally  de- 
fective for  not  alleging  that  the  property  stolen  was  that  covered  by 
the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1319;   Dec.  Dig.  §  632.) 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Charles  A.  Krickl  against  the  Ocean  Accident  & 
Guarantee  Corporation,  Ltd.  From  an  order  of  the  City  Court 
denying  defendant's  motion  for  judgment  on  the  pleadings,  it 
appeals.    Order  reversed,  and  motion  granted. 

Argued  October  term,  1913,  before  Seabury,  Guy,  and  Bi- 
Jur.JJ. 

Joseph  L.  Prager,  of  New  York  City  (Sidney  S.  Levine,  of 
New  York  City,  of  counsel),  for  Appellant. 
George  Young  Bauchle,  of  New  York  City,  for  Respondent. 

Seabury,  J. 

This  is  an  appeal  from  an  order  denying  defendant's  motion 
for  judgment  on  the  pleadings.  The  action  was  brought  to  re- 
cover upon  a  policy  insuring  plaintiff  against  loss  by  burglary, 
larceny,  or  theft  of  certain  articles  mentioned  in  said  policy,  a 
copy  of  which  is  annexed  to  the  complaint.  The  complaint  al- 
leges that  while  said  contract  of  insurance  was  in  force  and  effect 
"certain  property  belonging  to  plaintiff's  wife"  was  stolen.  The 
court  below  denied  the  motion,  on  the  ground  that  the  plaintiff 
was  entitled  under  the  policy  to  bring  the  action  in  his  own  name, 
even  though  the  property  belonged  to  his  wife.  The  terms  of 
the  policy  Justified  this  ruling.  The  vice  of  the  complaint  lies 
in  its  failure  to  allege  that  the  property  stolen  was  the  property 
covered  by  the  policy  of  insurance.  Such  an  allegation  was  es- 
sential to  the  statement  of  a  cause  of  action.  Rodi  vs.  President, 
etc.,  19  N.  Y.  Super.  Ct.  23;  Krank  vs.  Continental  Insurance 
Co.,  50  Misc.  Rep.  144,  100  N.  Y.  Supp.  399. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,   with  $10  costs,   with   leave  to   plaintiff  to   serve   an 

*  Decision  rendered,  Oct.  23,  1913.    143  N.  Y.  Supp.  750. 
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amended  complaint  within  six  days  after  service  of  a  copy  of 
the  order  entered  herewith,  with  notice  of  entry  in  the  City  Court, 
upon  payment  of  costs  in  this  court  and  the  court  below.  All 
concur. 
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LIFE. 

UNITED   STATES   DISTRICT   COURT. 

N.  D.  Ohio,  E.  D. 


In  re  young.    (No.  4,135.)* 

1.  BANKRUPTCY— ASSETS— INSURANCE. 

A  policy  on  a  bankrupt's  life  for  the  benefit  of  his  children  or  their  ex- 
ecutors, etc.,  contained  no  right  to  change  the  beneficiary,  and  as  to 
surrender  values  provided  that  at  the  end  of  ten  years  or  at  the 
end  of  each  period  of  five  years  thereafter  the  company  would  pay 
to  the  persons  designated  a  cash  value  only  on  surrender  and  release 
thereof  by  such  person  or  persons  within  thirty  days  after  the  end 
of  such  period.  The  policy  was  issued  April  3,  1895,  and  at  the  time 
bankruptcy  intervened  there  would  be  no  right  to  surrender  until 
April  3,  1915.  Held,  that  such  policy  was  not  controlled  by  Gen. 
Code  Ohio,  §  9398,  providing  that  policies  of  life  insurance  made  pay- 
able to  a  married  woman  or  any  person  in  trust  for  her  or  for  her  bene- 
fit, etc.,  shall  inure  to  her  benefit,  but  was  nevertheless  not  such  a 
policy  as  would  pass  insured's  contingent  interest  therein  to  his 
trustee  in  bankruptcy. 

(For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  194,  201,  202,  213-217, 
223,  224;  Dec.  Dig.  §  143.) 

2.  BANKRUPTCY— ASSETS— LIFE   INSURANCE   POLICY— IN- 

STALLMENT  ENDOWMENT. 

A  policy  on  the  bankrupt's  life,  providing  that  at  the  expiration  of  twenty 
years  there  should  be  paid  to  the  insured  or  his  assigns  $250  an- 
nually until  twenty  installments  had  been  paid,  or  at  his  election  such 
deferred  installments  would  be  commuted  and  paid  in  one  stipulated 
sum,  but  that  if  he  should  die  within  the  twenty-year  period  the  in- 
stallments should  be  paid  to  his  widow  or  their  stipulated  commuted 
sum  might  be  paid  on  the  written  request  of  insured  and  his  bene- 
ficiary, the  right  to  change  the  beneficiary  being  reserved  to  him, 
was  a  speculative  endowment  policy  solely  for  the  bankrupt's  bene- 
fit and  passed  to  his  trustee  in  bankruptcy. 

(For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  194,  201,  202,  213-217, 
223,  224;   Dec  Dig.  §  143.) 

3.  BANKRUPTCY— ASSETS— LIFE    INSURANCE    POLICIES- 

EXEMPTIONS. 
Gen.  Code  Ohio,  §  9398,  exempts  policies  of  insurance  payable  to  a  mar- 
ried woman  or  to  any  person  in  trust  for  her  or  for  her  benefit. 
Bankr.  Act  July  1,  1898,  c.  541,  §  6,  30  Stat.  548  (U.  S.  Comp.  St. 
1901,  p.  3424),  declares  that  the  act  shall  not  affect  the  allowance  of 
exemptions  to  bankrupts  prescribed  by  state  laws  in  force  at  the 
time  of  the  filing  of  the  petition,  and  section  70  (30  Stat.  565  [U.  S. 
Comp.  St.  1901,  p.  3541])  provides  that  when  any  bankrupt  shall  have 
any  insurance  policy  which  has  a  cash  surrender  value  it  shall  be 
surrendered  to  the  trustee,  or  unless  he  shall  pay  or  secure  sudi  sur- 
render value  for  the  benefit  of  his  creditors.  Held,  that  the  policies, 
having  a  cash  surrender  value  payable  to  the  bankrupt's  wife  whether 

*  Decision  rendered,  Oct.  2,  1912.    208  Fed.  Rep.  373. 
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he  had  the  right  to  change  the  beneficiary  or  not,  were  exempt  and 
not  assets  passing  to  the  trustee. 
(For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  194,  201,  202,  213-217, 
223,  224;   Dec.  Dig.  §  143.) 

In  the  matter  of  bankruptcy  proceedings  of  A.  S.  Young.  Petition 
for  William  H.  Vodrey,  as  trustee,  to  sell  at  private  sale  the  right  of  the 
bankrupt  in  certain  policies  of  insurance.    Granted  in  part. 

J.  H.  Sampliner,  of  Cleveland,  Ohio,  for  Petitioning  Creditors. 
Brookes  &  Thompson,  of  East  Liverpool,  Ohio,  for  Bankrupt. 
W.  B.  Hill,  of  East  Liverpool,  Ohio,  for  Trustee. 

KlI^UTS,  D.  J. 

The  matter  before  us  is  the  petition  of  William  H.  Vodrey, 
trustee  of  the  bankrupt,  to  be  allowed  to  sell  at  private  sale  the 
right  of  the  bankrupt  in  ten  policies  of  insurance  upon  his  life, 
against  the  claim  of  the  bankrupt  and  his  wife,  Ella  S.  Young, 
that  neither  of  said  policies  are  in  any  way  a  part  of  the  bank- 
rupt's estate.  The  petition  has  been  referred  to  us  for  decision 
by  the  referee,  who  advises  that  it  be  allowed  as  to  all  of  the 
policies  with  the  exception  of  one  in  the  amount  of  $5,000,  in 
force  for  sixteen  years,  which  has  apparently  no  cash  surrender 
value  and  in  which  the  insured  does  not  retain  the  right  to  change 
the  beneficiary,  who  is  his  wife. 

With  the  exception  of  a  policy  for  $3,000,  payable  to  the  chil- 
dren of  the  bankrupt,  which  must  be  separately  treated,  a  con- 
sideration of  the  remaining  policies  demands  a  construction  of 
section  9398  of  the  General  Code  of  Ohio,  which  reads : — 

"A  policy  of  insurance  on  the  life  of  any  person,  duly  assigned, 
transferred,  or  made  payable  to  a  married  woman,  or  to  any  per- 
son in  trust  for  her  or  for  her  benefit,  whether  such  transfer  is 
made  by  her  husband  or  other  person,  shall  inure  to  her  benefit, 
and  that  of  her  children,  independently  of  her  husband  or  his 
creditors,  or  of  the  person  effecting  or  transferring  the  policy  or 
his  creditors." 

This  statute,  as  far  as  we  are  able  to  ascertain,  has  received  no 
construction  by  the  courts  of  Ohio. 

The  situation,  of  course,  also  demands  that  this  state  statute 
be  weighed  in  connection  with  sections  6  and  70a  of  the  Bank- 
ruptcy Law,  which  two  sections  in  their  pertinent  parts  read  as 
follows : 

"This  act  shall  not  affect  the  allowance  to  bankrupts  of  the  ex- 
emptions which  are  prescribed  by  the  state  laws  in  force  at  the 
time  of  the  filing  of  the  petition  in  the  state  wherein  they  have 
had  their  domicile."    Section  6. 

"Provided,  that  when  any  bankrupt  shall  have  any  insurance 
policy  which  has  a  cash  surrender  value  payable  to  himself,  his 
estate,  or  personal  representatives,  he  may,  within  thirty  days 
after  the  cash  surrender  value  has  been  ascertained  and  stated 
to  the  trustee  by  the  company  issuing  the  same,  pay  or  secure  to 
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the  trustee  the  sum  so  ascertained  and  stated,  and  continue  to 
hold,  own,  and  carry  such  policy  free  from  the  claims  of  the 
creditors  participating  in  the  distribution  of  his  estate  under  the 
bankruptcy  proceedings,  otherwise  the  policy  shall  pass  to  the 
trustee  as  assets."    Section  70a. 

Since  the  decision  of  Holden  vs.  Stratton,  198  U.  S.  202,  25 
Sup.  Ct.  656,  49  L.  Ed.  1018,  there  is  no  longer  a  question  that 
the  paragraph  quoted  from  section  10a  qualifies  or  limits  the 
terms  of  section  6  of  the  Bankruptcy  Act.  It  is  the  holding  of 
the  court,  in  substance  that  section  70a  deals  only  with  policies 
of  insurance  which  are  not  exempt  under  the  state  law,  and  the 
Question  simplifies  itself  to  be  whether,  under  a  proper  construc- 
tion of  the  state  statute  quoted,  the  policies  now  to  be  considered 
are  exempt. 

The  nine  policies  under  consideration  fall  into  four  classes  :— 

(1)  Those  which  are  made  payable  to  Ella  S.  Young,  in- 
sured's wife,  wherein  the  bankrupt  expressly  retains  the  right  to 
change  the  beneficiary  at  any  time  without  her  consent,  and  is 
granted  the  right  to  receive  at  his  sole  option  at  any  time  the 
stipulated  surrender  value.    Of  these  there  are  three. 

(2)  The  second  class  embraces  four  policies,  each  having  a 
cash  surrender  value  at  certain  periods  which  may  be  taken  by 
the  insured  without  the  consent  of  the  beneficiary.  No  right  to 
the  insured  is  reserved  to  change  the  beneficiary. 

(3)  In  the  third  class  is  a  policy  in  the  Northwestern  Mutual 

Life  Insurance  Company,  termed  by  the  company  an  '^installment 

endowment,"  which  provides  that,  in  consideration  of  the  annual 

premium  to  be  paid  for  a  period  of  twenty  years,  at  the  expira- 

^'on  of  such  term  there  will  be  paid  to  the  insured  or  his  assigns 

the  sum  of  $250  yearly  until  twenty  installments  have  been  paid, 

^^  at  his  election  such  deferred  installments  will  be  commuted 

and  paid  to  him  in  one  stipulated  sum,  but  that  if  he  should  die 

^ftin  the  twenty-year  period  these  twenty  annual  installments 

shall   be  paid  to  the  bankrupt's  wife,  Ella  S.  Young,  or  their 

stipulated  commuted  sum  may  be  paid  upon  the  written  request 

o*  the  insured  and  his  beneficiary.     The  right  is  also  expressly 

reserved  to  the  insured  to  change  the  beneficiary  at  any  time  dur- 

"^8  the  continuance  of  the  policy.    This  policy  has  been  in  force 

*or  about  fifteen  years. 

(4-)  The  fourth  class  embraces  a  policy  in  the  sum  of  $3,000  of 
™  nature  known  as  a  twenty-payment  life,  which  has  continued 
^^\  about  seventeen  years,  in  which  the  beneficiaries  are  "the 
children  of  said  insured  equally,  or  their  executors,  adminis- 
l^atprs  or  assigns."  No  right  to  change  beneficiary  has  been  re- 
served to  the  insured,  and  as  to  surrender  values  the  provision 
Js  as  follows : — 

"At  the  end  of  ten  years  from  the  date  above  written  or  at 
the  end  of  each  period  of  five  years  thereafter.  *  *  *  ^his 
company  will  pay  to  the  person  or  persons  thereunto  designated 
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in  the  aforesaid  application  a  cash  value  therefor  ♦  *  *  only 
upon  surrender  and  release  hereof  by  such  person  or  persons 
within  thirty  days  after  the  end  of  such  period." 

In  the  application  the  insured  designated  himself  as  the  person 
to  whom  the  surrender  value  should  be  paid  in  his  lifetime. 

[1]  It  is  plain  that  the  policy  last  referred  to  is  not  controlled 
by  the  state  statute  above  quoted,  nor  by  any  other  statute  of  the 
state,  except  that  by  law  (section  9393,  Code  Ohio)  the  in- 
surable interest  of  bankrupt's  children  is  recognized.  The  only 
ground  for  requiring  this  policy  to  be  considered  as  part  of  the 
bankrupt's  estate,  to  be  administered  upon  in  behalf  of  his  cred- 
itors, is  the  limited  right  given  him  in  the  terms  quoted  above  to 
surrender  the  policy  and  receive  the  stipulated  value,  and  the 
question  before  us  is  whether  that  option  is  one  which  he  may  be 
compelled  to  exercise  or  which  he  might  assign  to  be  exercised 
by  some  one  else. 

The  precise  question  arose  in  the  case  of  Townsend's  Assign- 
ee vs.  Townsend,  127  Ky.  230,  105  S.  W.  937,  16  L.  R.  A.  (N. 
S.)  316,  except  that  in  that  case  was  involved  a  particular  stat- 
ute of  Kentucky  (Ky.  St.  §  655)  which  we  do  not  consider 
essential  to  the  determination.  Speaking  of  a  somewhat  similar 
option  enjoyed  by  the  insured,  the  court  says  that  it  is  such  an 
estate  as  "under  a  general  deed  of  assignment  will  not  pass  by 
law  to  the  assignee  for  creditors.  The  interest  is  remotely  con- 
tingent and  incapable  of  being  valued.  It  is  so  woven  in  with 
other  considerations,  such  as  his  conception  of  duty  to  his  chil- 
dren and  the  exercise  of  judgment  in  their  behalf  and  in  his  own, 
that  there  can  be  no  certain  way  of  estimating  the  value  of  that 
interest  or  the  disposing  of  it  without  destroying  or  injuring 
other  interests  under  the  policy  which  are  primary  to  those  of 
the  insured.  The  option  is  baldly  to  let  his  children  have  the  pro- 
vision for  their  future  support  or  to  take  it  himself.  Whether 
he  should  take  it  himself  involves  the  exercise  of  judgment, 
discretion,  and  his  own  conception  of  duty.  No  one  else  has 
the  right  to  exercise  it  for  him  nor  against  the  children.  No  one 
else  could  be  actuated  by  the  same  impulse." 

The  policy  in  question  was  issued  April  3,  1895.  By  the  terms 
quoted  above,  only  within  thirty  days  after  April  3,  1910,  the  in- 
sured could  have  surrendered  the  policy  and  taken  its  surrender 
value.  By  its  terms  it  has  at  this  time  no  surrender  value,  nor 
did  it  have  any  at  the  time  of  the  application  of  the  trustee, 
February  9,  1912,  for  an  order  of  sale.  Only  during  the  thirty 
days  succeeding  April  3,  1915,  may  this  option  be  exercised  next 
again  by  the  insured.  Without  the  provisions  just  quoted,  the 
policy  would  be  an  ordinary  life  policy  in  which  case  nothing 
would  pass  to  the  trustee.     Remington  on  Bankruptcy,  §  1004. 

It  would  seem  that  good  policy  is  opposed  to  the  sacrifice  of 
the  interests  of  insured's  children  and  to  the  control  of  the  in- 
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sured*s  option,  which  depends  upon  the  pull  of  natural  affection 
for  its  exercise  and  which  can  be  exercised  only  at  a  period 
quite  remote  from  the  orderly  administration  of  this  estate  to 
put  this  policy  to  sale  for  whatever  sum  the  contingent  interest 
of  the  estate,  if  any  there  is,  might  bring.  Under  a  strict  read- 
ing of  section  70a,  which  we  have  quoted,  it  is  open  to  grave 
doubt  whether  this  policy  is  within  the  statute. 

Without  the  consent  of  the  children  at  this  time  the  company 
issuing  the  policy  can  pay  no  surrender  value,  nor  is  there  any 
method  whereby  under  the  contract  the  value  at  this  time  may 
be  ascertained.  By  no  process  can  the  insured  be  compelled  to 
exercise  at  this  time  an  option  that  is  not  open  to  him  for  three 
years,  nor  can  the  company  be  compelled  to  pay  any  amount 
upon  the  policy.  One  who  would  attempt  to  buy  the  assumed 
rights  of  the  insured  or  of  the  estate  under  this  policy  must  take 
into  consideration  the  contingency  that  all  his  interest  may  be 
lost  by  the  death  of  the  insured  prior  to  April  3,  1915,  and  he 
must  burden  himself  with  the  necessity  of  moving  immediately 
after  that  date  to  the  exercise  of  the  option,  which  then  only 
otherwise  is  conferred  upon  the  insured.  These  considerations 
suggest  to  the  court  that  the  estate  has  no  salable  interest  in 
this  policy  and  that  the  petition  of  the  trustee  to  that  end  should 
be  denied. 

[2]  The  policy  put  by  the  court  in  the  third  class,  in  our  judg- 
ment, passes  to  the  trustee.  It  is  such  a  policv  as  that  considered 
by  the  court  in  Re  Herr  (D.  C.)  182  Fed.  716,  25  Am.  Bankr. 
Rep.  142,  and  In  re  Loveland  (D.  C.)  192  Fed.  1005. 

In  the  Herr  Case  the  court  say : 

"While  the  wife,  as  it  stands,  is  the  contingent  beneficiary, 
the  policy  is  under  the  complete  control  of  the  bankrupt,  and  he 
may  change  the  situation  at  any  moment,  and  realize  upon  it, 
without  regard  to  her,  either  giving  it  up  and  getting  the  sur- 
render value,  or  continuing  it  with  a  newly  designated  benefi- 
ciary, just  as  he  may  choose." 

In  fact,  this  is  only  contingently  a  life  insurance  policy  at  all.  It 
is  purely  a  speculative  endowment,  an  investment  for  the  sole 
benefit  of  the  bankrupt,  provided  he  survives  the  limited  period 
of  the  policy,  which  is  well  within  his  expectancy  of  life.  To 
permit  this  sort  of  contract  to  be  exempt  from  application  upon 
bankrupt's  debts  under  the  assumed  application  of  the  section  of 
the  Ohio  statute  which  we  have  quoted  above  would  be,  it  seems 
to  us,  to  open  a  wide  avenue  for,  it  not  a  concealed  fraud  upon, 
his  creditors,  at  least  an  improvident  disposition  of  his  income 
to  their  injury  and  his  benefit.  We  are  content  to  sustain  the 
referee's  recommendation  and  to  direct  the  sale  of  this  policy  on 
the  application  of  the  trustee  on  the  authorities  just  cited. 

[3]  The  trustee  justifies  his  recommendation  that  the  remain- 
ing seven  policies  in  classes  1  and  2  be  ordered  sold,  upon  the 
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authority  of  In  re  Loveland,  supra,  where  the  exact  point,  so 
far  as  policies  of  class  1  are  concerned,  has  been  decided.  This 
case  was  decided  with  reference  to  the  Massachusetts  law,  which 
provides  that: — 

"Every  policy  of  life  insurance  made  payable  to  or  for  the 
benefit  of  a  married  woman,  or  after  its  issue  assigned,  trans- 
ferred or  in  any  way  made  payable  to  a  married  woman,  or  to 
any  person  in  trust  for  her  or  for  her  benefit,  whether  procured 
by  herself,  her  husband  or  by  any  other  person,  and  whether  the 
assignment  or  transfer  is  made  by  her  husband  or  by  any  other 
person  shall  inure  to  her  separate  use  and  benefit,  and  to  that  of 
her  children." 

This  statute  is  not  vitally  diflferent  in  the  particulars  under 
consideration  from  that  of  Ohio  the  application  of  which 
we  are  considering;  but  the  District  Court  of  the  United  States 
for  Massachusetts,  in  so  deciding  this  case  upon  its  facts,  is  at 
variance  with  the  great  current  of  authority  and  is  supported  by 
no  other  decision  to  which  we  have  been  cited,  the  case  of  In  re 
Herr,  as  we  have  observed,  being  upon  facts  comparable  to  the 
policy  which  we  have  put  in  class  3  rather  than  those  in  class  1. 

The  exact  question  involved  as  to  these  seven  remaining  poli- 
cies, as  to  whether  or  not  they  are  exempt  under  provisions 
similar  to  those  of  Ohio,  has  been  frequently  passed  upon.  The 
cases  on  this  subject  are:  In  re  Orear,  189  Fed.  888,  111  C.  C. 
A.  150,  26  Am.  Bankr.  Rep.  521,  a  decision  by  the  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit,  construing  a  statute  of  Mis- 
souri; In  re  Booss  (D.  C.)  154  Fed.  494,  18  Am.  Bankr.  Rep. 
658,  construing  a  statute  of  Pennsylvania;  In  re  Pfaffinger  (D. 
C.)  164  Fed.  526.  21  Am.  Bankr.  Rep.  255,  construing  a  statute 
of  Kentucky;  In  re  Whelpley  (D.  C.)  169  Fed.  1019,  22  Am. 
Bankr.  Rep.  433,  construing  a  statute  of  New  Hampshire — the 
provisions  of  which  several  statutes  are  substantially  identical 
with  those  of  Ohio  and  in  each  of  which  cases  the  policies  under 
consideration  were  similar  to  those  in  class  1  in  the  case  at  bar; 
and  In  re  Johnson  (D.  C.)  176  Fed.  591,  constituting  a  similar 
statute  of  Minnesota  with  reference  to  a  policy  similar  to  those 
in  class  2.  These  authorities  are  all  adverse  to  the  decision  of  the 
District  Court  of  Massachusetts  (192  Fed.  supra)  upon  which 
the  referee  relies,  and  control  us  in  a  construction  of  the  Ohio 
statute,  which  reserves  the  interest  of  the  beneficiary  in  these 
seven  policies  and  holds  them  as  exempt  thereunder  from  ad- 
ministration in  behalf  of  the  bankrupt's  estate. 

It  is  to  be  observed  that  the  conditions  of  the  policies  embraced 
in  class  1  make  a  stronger  case  for  the  trustee's  application  than 
those  attached  to  the  policies  embraced  in  class  2,  and  that  the 
authorities  exempting  the  policies  in  the  first  class  are  a  fortiori 
applicable  to  those  in  the  second  class.  In  Re  Orear,  supra,  the 
court  says: — 
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"The  primary  purposes  of  such  policies  is  still  to  insure  a- 
gainst  death  and  usually  for  the  benefit  of  those  dependent  upon 
the  insured,  and  when  a  modem  policy  is  made,  as  in  this  case, 
payable  upon  the  death  of  the  insured  to  his  wife  by  name  as 
beneficiary,  the  fact  that  the  insured  may  have  the  right  to  change 
the  beneficiary  or  enjoy  certain  collaterjal  rights  in  his  lifetime 
does  not  make  it  any  the  less  a  policy  of  insurance  made  by  an 
insurance  company  expressly  for  the  benefit  of  the  wife  of  the  in- 
sured within  the  meaning  of  the  statute  in  question.  *  *  *  The 
property  is  not  only  exempt,  but  never  passed  to  him  (the 
trustee)  and  is  not  his.  The  statute,  while  in  the  nature  of  an 
exemption  law,  is  more  than  that;  it  declares  that  this  property 
shall  inure  to  the  separate  benefit  of  the  wife.  Ordinary  exemp- 
tion laws  leave  the  full  right  and  title  to  the  property  in  the  debt- 
or. This  law  declares  that  this  policy  shall  inure  to  the  separate 
benefit  of  the  wife  of  Jacob  W.  Derr.'' 

This  language  is  equally  applicable  to  the  conditions  in  this 
case,  having  reference  to  the  terms  of  the  Ohio  statute,  which 
provides  that  a  policy  of  insurance  made  payable  to  a  married 
woman  "shall  inure  to  her  benefit  and  that  of  her  children  in- 
dependently of  her  husband  or  his  creditors  or  of  the  person 
effecting  or  transferring  the  policy  or  his  creditors."  To  grant 
the  request  of  the  trustee  is  to  absolutely  extinguish  all  in- 
terest of  the  beneficiary  in  these  contracts;  it  is  to  wipe  out 
all  provision  that  the  bankrupt  has  made  for  his  wife  and  family. 
If  that  may  be  done,  then  section  9398,  General  Code  of  Ohio, 
and  section  6  of  the  Bankruptcy  Law  are  to  no  purpose. 

An  order  may  be  entered  in  this  case  granting  the  right  of 
sale  to  the  trustee  of  the  estate's  interest  in  the  policy  issued 
January  14,  1897,  by  the  Northwestern  Mutual  Life  Insurance 
Company,  No.  361,713,  and  denying  the  application  as  to  each 
of  the  others. 


-♦*«•- 


COURT  OF  ERRORS  AND  APPEALS  OF  NEW  JERSEY. 


In  re  PRUDENTIAL  INS.  CO.  OF  AMERICA.* 

1.  COURTS— JURISDICTION  OF  SUPREME  COURT— ORDERS 
OF  COURTS  AND  JUDICIAL  OFFICERS. 

P.  L.  1913,  p.  152,  permits  any  stock  life  insurance  corporation  of  the 
state  to  acquire  its  own  capital  stock  for  the  benefit  of  its  policy- 
holders and  to  convert  itself  into  a  mutual  company  and  constitutes 
the  Chancellor  of  the  state  the  legislative  agent  to  administer  such 
proceedings.     Held,  that  the  Chancellor's  order  in  such  proceeding 

♦  Decision  rendered,  Oct.  24,  1913.    88  Atl.  Rep.  970. 
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was  reviewable  by  certiorari  out  of  the  Supreme  Court  and  not  by 
appeal  to  the  Court  of  Errors  and  Appeals,  regardless  of  the  fact 
that  it  was  made  by  the  Court  of  Chancery. 
(For  other  cases,  see  Courts,  Cent.  Dig.  §§  670-676;  Dec.  Dig.  §  236.) 

2.  COURTS— JURISDICTION— SUPREME  COURT. 

The  Supreme  Court  is  the  sole  depository  of  the  remedial  writ  of  certio- 
rari which  by  force  of  Const,  art.  lo  §  i,  it  cannot  be  required  to 
share  with  another  tribunal. 

(For  other  cases,  see  Courts,  Cent.  Dig.  §§  670-676;  Dec.  Dig.  §  236.) 

Motion  by  the  Prudential  Insurance  Company  of  America  to  dis- 
miss an  appeal  taken  by  certain  of  its  stockholders  from  an  order  ap- 
pointing three  disinterested  persons  to  appraise  the  value  of  its  capital 
stock  made  by  the  Chancellor  pursuant  to  an  act  permitting  such  com- 
pany to  acquire  the  capital  stock  thereof  for  the  benefit  of  its  policy- 
holders and  to  convert  itself  into  a  mutual  life  insurance  company.  Ap- 
peal dismissed. 

John  R.  Hardin  and  Robert  H.  McCarter,  both  of  Newark,  for  Ap- 
pellants. 

Richard  V.  Lindabury  and  Edward  D.  DufH^ld,  both  of  Newark,  for 
Appellee. 

John  W.  Griggs,  of  Paterson,  and  Merritt  Lane,  of  Jersey  City,  for 
Policyholders. 

Garrison,  J. 

This  is  a  motion  by  the  Prudential  Insurance  Company  of 
America  to  dismiss  an  appeal  taken  by  certain  of  its  stock- 
holders from  an  order  appointing  three  disinterested  persons  to 
appraise  the  value  of  its  capital  stock,  made  by  the  Chancellor 
of  this  state  pursuant  to  the  provisions  of  an  act  entitled  "An 
act  to  permit  any  stock  life  insurance  corporation  of  this  state 
to  acquire  the  capital  stock  thereof  for  the  benefit  of  its  policy- 
holders and  to  convert  such  stock  life  insurance  corporation  into 
a  mutual  life  insurance  corporation."   P.  L.  1913,  p.  152. 

This  enactment  provides  a  special  statutory  proceeding  de- 
signed to  accomplish  the  object  expressed  in  its  title  and  to  that 
end  constitutes  the  Chancellor  of  this  state  as  the  legislative 
agent  through  whose  instrumentality  such  proceeding  shall  be  ad- 
ministered. 

Speaking  generally,  the  act  in  question  provides  for  the  con- 
demnation of  the  capital  stock  of  a  stock  life  insurance  company 
for  the  purpose  of  fixing  the  price  at  which  such  stock  may  be 
acquired  by  such  company  and  for  the  various  other  steps 
looking  to  the  acquisition  of  such  stock  and  the  transfonnation 
of  such  company  into  a  mutual  life  insurance  company.  Greater 
particularity  is  not  required;  it  being  sufficient  for  present  pur- 
poses to  say  that  the  administration  of  this  statutory  scheme  is 
cast  by  the  Legislature  upon  the  Chancellor  of  this  state  or  its 
Court  of  Chancery,  a  distinction  which,  if  it  exists  under  our 
Constitution,  is  of  no  practical  moment  upon  the  present  mo- 
tion. 

The  constitutionality  of  this  statutory  proceeding  is  challenged 
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in  limine  by  the  owners  of  stock  effected  thereby ;  the  method  of 
such  challenge  being  the  taking  of  an  appeal  from  the  initial 
order  made  by  the  Chancellor  in  the  course  of  such  statutory 
proceeding  directly  to  this  court.  The  propriety  of  this  appeal 
is  now  challenged  by  the  corporation  at  whose  instance  the  leg- 
islative machinery  was  set  in  motion. 

Normally  statutory  proceedings  of  this  nature  are  reviewed 
by  the  Supreme  Court  by  virtue  of  its  prerogative  writ  of  certio- 
rari, and  there  is  nothing  in  the  nature  or  object  of  the  present 
proceeding  to  take  it  out  of  this  general  rule.  So  that  if  the 
legislative  agent  designated  in  the  present  statute  had  been,  let 
us  say,  the  Commissioner  of  Banking  and  Insurance,  there  would 
not  be  the  slightest  doubt  but  that  certiorari  was  the  proper  rem- 
edy by  which  to  review  his  action  under  such  statute  or  to  test 
the  validity  of  the  statute  under  which  such  action  was  had. 

Such  supposititious  case  would  be  indistinguishable  in  principle 
from  the  ordinary  proceeding  to  condemn  land  in  which  a  jus- 
tice of  the  Supreme  Court  as  the  legislative  agent  designated  in  the 
statute  appoints  three  disinterested  freeholders  to  appraise  the 
value  of  the  land  sought  to  be  taken  by  compulsory  purchase  from 
the  owner  thereof,  who  may  by  the  writ  of  certiorari  challenge 
in  limine  the  right  of  the  condemning  agent  to  acquire  his  land 
or  the  validity  of  the  statutory  authority  under  which  such  right 
is  claimed. 

If,  therefore,  a  different  method  of  review  obtains  in  the  pres- 
ent statutory  proceeding,  as  it  actually  is,  it  must  be  solely  be- 
cause of  the  official  character  of  the  agency  selected  by  the  Leg- 
islature to  administer  it,  or  rather  because  of  the  nature  of  the 
judicial  duties  ordinarily  performed  by  such  agent  in  some  other 
capacity,  for  in  no  other  respect  does  the  actual  case  differ  from 
the  supposititious  one. 

[1]  If  such  a  distinction  is  valid,  it  establishes  the  novel  and 
highly  important  doctrine  that  the  method  by  which  a  statutory 
proceeding  shall  be  reviewed  depends  not  upon  the  nature  of 
such  proceeding  but  upon  the  personnel  of  the  agency  selected 
to  administer  it,  or  rather  upon  the  character  of  the  duties  that 
are  performed  by  such  legislative  agent  in  some  other  official 
capacity,  so  that,  if  such  legislative  agent  be  also  a  court  of 
general  jurisdiction,  the  remedy  under  such  doctrine  would  be 
by  an  appeal  which,  in  the  case  of  the  common  pleas,  would  go 
to  the  Supreme  Court,  in  the  case  of  the  circuit  court  would  go 
either  to  the  Supreme  Court  or  to  this  court,  and  in  the  case  of 
the  Court  of  Chancery  would  go  directly  to  this  court  by  an  ap- 
peal in  equity.  It  is  apparent  that  by  force  of  such  doctrine  the 
writ  of  certiorari  is  entirely  shorn  of  its  prerogative  character 
since  the  Legislature  may  in  every  case  by  the  selection  of  one 
legislative  agent  rather  than  another  determine  that  the  method 
of  review  shall  be  other  than  by  certiorari. 
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It  is  evident,  therefore,  that  the  present  motion  involves  con- 
siderations of  the  most  important  and  far-reaching  character. 

That  such  doctrine  receives  no  support  upon  general  principle 
from  our  existing  institutions  is  shown  by  the  iact  that  the  ac- 
tion of  the  common  pleas  in  granting  or  refusing  a  tavern  license 
is  and  always  has  been  reviewable  by  certiorari,  notwithstanding 
that  such  legislative  agent  is  a  court  of  general  jurisdiction,  and 
the  same  is  true  of  proceedings  to  lay  out  public  roads  and  other 
statutory  proceedings  brought  before  that  court  as  a  legislative 
agent. 

The  same  is  true  of  the  circuit  court,  and  the  case  of  East 
Orange  vs.  Hussey,  70  N.  J.  Law,  244,  57  Atl.  1080,  in  which 
this  fact  is  established,  is  not  only  destructive  of  the  supposed 
doctrine  we  are  considering  but  is  also  necessarily  dispositive  of 
the  motion  now  before  us. 

That  was  a  motion  to  dismiss  a  writ  of  error  that  brought  up 
to  this  court  an  order  of  the  circuit  court  dismissing  proceedings 
in  a  municipal  improvement.  The  writ  of  error  was  dismissed, 
and  the  ground  therefor  and  the  line  of  reasoning  pursued  by  this 
court  were  that  the  statutory  proceeding  was  one  that  could  be 
reviewed  by  the  Supreme  Court  upon  certiorari;  that  it  was  be- 
yond the  power  of  the  Legislature  to  require  the  Supreme 
Court  either  to  forego  such  writ  or  to  share  it  with  another  tri- 
bunal, which  it  would  be  required  to  do  if  the  order  of  the  circuit 
court  was  made  in  its  judicial  capacity;  that  the  Legislature 
would  not  be  presumed  to  have  attempted  to  do  that  which  it  was 
powerless  to  do;  and  hence  that  the  designation  of  the  circuit 
court  as  participant  in  the  statutory  proceeding  was  as  a  legis- 
lative agent  which  was  not  modified  or  affected  by  the  fact  that 
the  agency  thus  employed  was  in  another  capacity  a  court  of 
general  jurisdiction. 

[2]  One  headnote  to  the  opinion  in  that  case  is:  "The  Supreme 
Court  is  the  sole  depository  of  the  remedial  writ  of  certiorari, 
which,  by  force  of  article  10,  §  1,  of  the  Constitution,  it  cannot 
be  required  to  share  with  another  tribunal."  Another  is:  "A 
writ  of  error  having  been  returned,  bringing  up  a  statutory  pro- 
ceeding, and  a  motion  to  dismiss  such  writ  having  been  heard, 
held,  that  such  proceeding,  regardless  of  the  agencies  that  took 
part  in  it,  is  reviewable  by  certiorari  only  and  not  by  writ  of 
error." 

Applying  these  established  rules  to  the  motion  now  before  us, 
it  necessarily  follows  that  the  present  statutory  proceeding  is  re- 
viewable by  certiorari  only,  regardless  of  the  fact  that  one  of  the 
agencies  that  took  part  in  it  is  the  Court  of  Chancery,  and  that 
that  circumstance  cannot  require  the  Supreme  Court  to  forego  its 
writ  of  certiorari  or  to  share  it  with  this  court,  which  it  would  be 
required  to  do  if  an  aggrieved  party  may  review  such  statutory 
proceeding  in  this  court  upon  a  direct  appeal. 
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The  case  cited  so  conclusively  settles  the  principles  pertinent  to 
the  present  motion  that  their  further  discussion  is  neither  requi- 
site nor  justifiable.    The  appeal  is  dismissed. 


♦  »» 


SUPREME  COURT  OF  NEW  JERSEY. 


OSTMANN 
vs. 
SUPREME  LODGE,  KNIGHTS  AND  LADIES  OF  HONOR*     . 

1.  INSURANCE— CONTRACT— F ORFEITURE   CLAUSE— CON- 

STRUCTION. 

A  contract  between  a  fraternal  beneficial  association  and  a  member 
thereof  provided  that  if  the  member  should  engage  in  the  occupa- 
tion of  saloonkeeper  "the  membership  of  such  person  and  all  rights 
and  benefits  thereunder  shall  be  thereby  forfeited,  and  the  relief  fund 
certificate  held  by  the  member  shall  become  null  and  void  and  he 
shall  be  liable  to  trial  therefor  as  for  an  offense,  and  upon  convic- 
tion thereof,  shall  be  expelled  from  the  order,"  and  that  "such  for- 
feiture, if  the  facts  upon  which  the  same  is  based  are  established  by 
evidence,  shall  be  a  complete  defense  to  any  action  on  the  relief 
fund  certificate,  *  *  *  even  though  charges  have  not  been  made 
or  trial  had  of  such  member  as  hereinbefore  provided."  Held,  that 
the  provision  rendering  void  the  relief  fund  certificate  for  engaging  in 
the  prohibited  occupation  is  self -executing. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1917,  1918;  Dec,  Dig.  § 
756.) 

2.  INSURANCE  —  CONTRACT  —  FORFEITURE  CLAUSE  —  CON- 

STRUCTION. 

Where  the  contract  between  a  fraternal  beneficial  association  and  a  mem- 
ber thereof  is  by  its  terms  rendered  void  if  the  member  engages  in 
the  occupation  of  "bartender,  saloonkeeper,  hotel  proprietor  who 
personally  dispenses  spirituous  or  malt  liqtiors,"  the  contract  is  ren- 
dered void  by  the  member  engaging  in  the  occupation  of  keeping  a 
saloon  where  malt  liquors  are  sold,  and  the  question  whether  he  per- 
sonally  dispensed  liquors  is  immaterial. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1893,  1894;  Dec  Dig.  §  748.) 

3.  INSURANCE— CONTRACT— FORFEITURE— WAIVER. 

The  unconditional  receipt  of  dues  and  assessments  by  a  fraternal  benefi- 
cial association  from  a  member  with  knowledge  upon  the  part  of  the 
association  that  the  member  was  engaged  in  a  prohibited  occupation, 
constitutes  a  waiver  of  the  forfeiture  of  the  benefit  certificate. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

*  Decision  rendered,  Nov.  20,  1913.    88  Atl.  Rep.  949.    Syllabus  by  the 
Court. 
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4.  INSURANCE  —  CONTRACT  —  WAIVER  OF  FORFEITURE  — 
BURDEN  OF  PROOF. 

Where  the  holder  of  a  benefit  certificate  in  a  fraternal  association  was  not 
engaged  in  a  prohibited  occupation  when  the  contract  was  made,  but 
subsequently  became  engaged  in  such,  and,  in  a  suit  to  recover  on  the 
contract,  the  plaintiflf  sought  to  show  a  waiver  of  the  forfeiture  by  the 
acceptance  of  dues  and  assessments  by  the  association,  the  burden  of 
showing  knowledge  upon  the  part  of  the  association  that  he  was  en- 
gaged in  a  prohibited  occupation  when  his  dues  were  received  is  upon 
the  plaintiff. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1303;  Dec.  Dig.  §  517.) 

Appeal  from  District  Court  of  Hoboken. 

Action  by  Katherine  Ostmann  against  the  Supreme  Lodge,  Knights 
and  Ladies  of  Honor.  From  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  new  trial  ordered.  Argued  June  term,  1913,  be- 
fore Garrison,  Trenchard,  and  Minturn,  JJ. 

Beecher  &  Bedford,  of  Newark,  for  Appellant. 

Isadore  H.  Brand  and  John  H.  Sheridan,  both  of  Hoboken,  for  Ap- 
pellee. 

Trenchard,  J. 

The  plaintiff,  who  is  the  widow  of  Adolph  A.  H.  Ostmann, 
deceased,  brought  this  action  to  recover  the  sum  of  $500,  claimed 
to  be  due  her  under  a  "Relief  Fund  Certificate*'  issued  by  the  de- 
fendant order  to  her  husband  in  his  lifetime. 

[1]  The  judge  of  the  District  Court,  sitting  without  a  jury, 
rendered  judgment  for  the  plaintiff.  We  are  of  opinion  that  the 
judgment  cannot  be  sustained.  The  defense  was  that  the  relief 
fund  certificate  had  been  rendered  void  because  decedent  engaged 
in  an  occupation  prohibited  by  the  contract.  It  is  conceded  that 
the  contract,  upon  which  plaintiff's  right  to  recovery  rests,  consists 
of  the  certificate  and  the  by-laws  of  the  order  adopted  in  1903. 
The  certificate  issued  by  the  order  to  the  decedent  in  1905  certified 
that  he  was  entitled  to  the  rights  and  benefits  of  membership  and 
to  participate  in  the  relief  fund  of  the  order  to  the  amount  of  $500, 
which  sum  should,  at  his  death,  be  paid  to  his  wife.  The  by-laws 
of  the  order  prohibit  members  of  the  relief  fund  from  engaging  in 
any  of  the  following  occupations:  **Bartenders,  saloonkeepers, 
hotel  proprietors  who  personally  dispense  spirituous  or  malt 
liquors,"  etc. — and  further  provided  that  if  any  member  shall 
engage  in  any  such  prohibited  occupation,  "the  membership  of 
such  person  and  all  rights  and  benefits  thereunder  shall  be  thereby 
forfeited,  and  the  relief  fund  certificate  held  by  the  member  shall 
become  null  and  void  and  he  or  she  shall  be  liable  to  trial  therefor 
as  for  an  offense,  and  upon  conviction  thereof,  shall  be  expelled 
from  the  order." 

The  contract,  as  thus  constituted,  it  will  be  seen,  deals  with  two 
classes  of  rights,  namely,  the  right  to  membership  in  the  order, 
and  the  right  to  the  benefits  of  the  relief  fund.  By  it,  when  a 
member  engages  in  a  prohibited  occupation,  two  things  result, 
namely:   (1)   the  relief  fund  certificate  becomes  null  and  void 
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automatically ;  and  (2)  expulsion  from  the  order  upon  conviction 
of  the  offense. 

That  the  provision  rendering  void  the  relief  fund  certificate  is 
self -executing,  without  trial,  conviction,  and  expulsion  is  made 
quite  plain  when  we  examine  the  next  following  by-law  which  is 
as  follows :  "The  receipt  by  a  subordinate  lodge  of  such  member's 
assessment  and  dues,  or  either,  before  the  facts  upon  which  the 
forfeiture  of  membership  is  based,  and  for  which  the  member 
may  be  tried,  shall  become  known  to  the  Supreme  Protector  or 
Supreme  Secretary,  shall  not  be  taken  as  a  waiver  of  such  for- 
feiture ;  but  such  forfeiture,  if  the  facts  upon  which  the  same  is 
based  are  established  by  evidence,  shall  be  a  complete  defense  to 
any  action  on  the  relief  fund  certificate  issued  to  such  member, 
even  though  charges  have  not  been  made  or  trial  had  of  such 
member  as  herein  before  provided." 

[2]  The  learned  trial  judge  found  that  the  deceased  member 
was  not  a  bartender  or  hotel  proprietor.  He,  however,  found  that, 
after  making  the  contract  in  question,  the  decedent  became  en- 
gaged in  the  occupation  of  keeping  a  saloon  where  malt  liquors 
were  sold  but  he  added  that  he  found  that  the  decedent  did  not 
personally  dispense  such  liquors,  and  concluded  that  decedent  had 
not  engaged  in  a  prohibited  occupation. 

We  think  the  question  whether  he  personally  dispensed  liquors 
was  immaterial.  Bartenders  and  saloonkeepers  constitute  two 
classes  of  prohibited  occupations.  "Hotel  proprietors  who  per- 
sonally dispense  spirituous  or  malt  liquors"  constitute  the  third 
class.  The  words  "who  personally  dispense  spirituous  or  malt 
liquors"  qualify  only  hotel  proprietors.  No  doubt  facility  of  ac- 
cess to  liquors  was  the  prime  consideration.  The  judgment  for 
the  plaintiff  seems  to  have  been  rested  by  the  trial  judge  upon  the 
erroneous  finding  that  the  deceased  member  had  not  engaged  in 
a  prohibited  occupation. 

[3]  But  there  is  another  phase  of  this  case.  While  the  provi- 
sion for  forfeiture  of  the  relief  fund  certificate  i^  self  ex- 
ecuting, yet  the  unconditional  receipt  of  dues  and  assessments 
with  knowledge  upon  the  part  of  the  order  that  the  member  in 
question  was  engaged  in  the  prohibited  occupation  would  consti- 
tute a  waiver  of  the  forfeiture.    29  Cyc.  785,  194. 

[4]  The  trial  judge  found,  and  the  proofs  seem  to  justify  the 
finding,  that  the  deceased  member,  after  engaging  in  the  pro- 
hibited occupation,  continued  to  pay  his  dues  and  assessments 
up  to  the  time  of  his  death.  But  upon  the  question  whether  this 
was  with  knowledge  upon  the  part  of  the  order  that  he  had  thus 
engaged  in  the  prohibited  occupation  there  was  no  finding,  and  in- 
deed we  do  not  observe  any  evidence  upon  that  point.  No  doubt, 
in  view  of  the  admitted  fact  that  he  was  not  engaged  in  any 
prohibited  occupation  when  the  contract  was  made,  the  burden  of 
showing  knowledge  upon  the  part  of  the  order  that  he  was  a 
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saloonkeeper  when  they  received  his  dues  was  upon  the  plaintiff. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  limited, 
however,  to  the  question  whether  the  defendant  order  was  in  ig- 
norance of  the  fact  that  the  decedent  had  become  engaged  in  the 
prohibited  occupation  when  it  accepted  the  dues.  Rules  131  and 
147  of  the  revised  Supreme  Court  rules  of  1913  apply. 

Let  judgment  be  entered  accordingly. 


♦  •♦ 


SUPREME  JUDICIAL  COURT  OF  MAINE 


FRYE 

vs, 

EQUITABLE  LIFE  ASSUR.  SOCIETY  of  the  United  States.* 

1.  INSURANCE  —  LIFE  INSURANCE  —  STATUTE  —  CONSTRUC- 

TION. 

Rev.  St.  c.  49,  §  104,  prohibiting  life  insurance  companies  from  discrimina- 
tion in  the  amount  of  premiums  for  policies,  and  providing  that  no 
company  or  agent  shall  make  any  contract  of  insurance  other  than  as 
plainly  expressed  in  the  policy,  etc.,  taken  from  act  April  2,  1891,  en- 
titled "an  act  to  prohibit  discrimination  in  life  or  endowment  insur- 
ance policies,"  and  imposing  a  penalty  for  violating  the  act,  merely 
prohibits  rebates  and  discriminations  and  does  not  interfere  with  the 
practice  of  making  an  application  for  the  policy  a  part  thereof  by  ref- 
erence only. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  308-311 ;  Dec.  Dig.  §  151.) 

2.  INSURANCE-LIFE    INSURANCE— CONTRACTS— CONSTRUC- 

TION. 

Under  an  application  for  a  life  policy  and  the  policy  issued  thereon  which 
provided  in  case  of  default  in  premiums  after  three  years  for  a  paid- 
up  policy  for  as  many  twentieths  of  the  original  policy  as  complete  an- 
nual premiums  had  been  paid  and  that  the  policy  might  be  surrendered 
for  a  nonparticipatmg  paid-up  policy  provided  the  policy  was  returned 
to  insurer  within  six  months  after  default,  otherwise  the  policy  should 
cease  and  premiums  paid  should  be  forfeited  to  insurer,  the  failure  of 
insured  to  return  the  policy  within  the  specified  time  after  default 
deprived  him  of  his  rights,  unless  the  provisions  in  the  policy  were 
waived  or  insurer  was  estopped  from  denying  a  liability  for  the 
failure  to  return  the  policy  within  the  time. 

(For  other  cases,  see  Insfurance,  Cent.  Dig.  §  931 ;  Dec.  Dig.  §  364.) 

3  INSURANCE— LIFE  INSURANCE— STIPULATIONS— VALID- 
ITY. 

Under  Rev.  St.  c  49>  §  93»  providing  that  notices  required  by  a  policy  may 
be  served  on  insurer's  agent,  who  shall  be  regarded  as  in  the  place 
of  insurer,  a  stipulation  in  a  life  policy  that  no  person,  except  one 

*  Decision  rendered,  Dec.  \2,  1913.    89  Atl.  Rep.  57. 
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of  the  executive  officers  named,  shall  be  authorized   to   alter  con- 
tracts or  waive  forfeitures  is  void,  and  an  agent  may  waive  a  re- 
quirement of  the  policy  for  its  return  to  insurer  to  enable  insured  to 
demand  a  right  given  by  the  policy,  and  insurer  is  bound  tliereby. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  953-955;   Dec.  Dig.  §  376.) 

4.  INSURANCE— LIFE  INSURANCE— STIPULATIONS— WAIVER. 

A  life  policy  provided  for  a  paid-up  policy  on  default  in  premiums  after 
three  years  for  as  many  twentieths  of  the  original  policy  as  com- 
plete annual  premiums  had  been  paid,  on  condition  that  insured 
within  six  months  returned  the  policy  to  insurer.  The  insured  paid 
six  annual  premiums,  and  at  the  maturity  of  a  subsequent  premium 
went  to  the  office  of  insurer's  agent  who  informed  insured  that  the 
policy  was  good  for  as  many  twentieths  as  had  been  paid  in,  and 
that  insured  did  not  need  any  other  policy.  Insured  relied  on  the 
agent's  statement  and  did  not  return  the  policy  and  made  no  fur- 
ther effort  to  obtain  any  other  policy.  Held,  that  the  act  of  the  agent 
operated  as  a  waiver  of  the  requirement  to  return  the  policy,  and 
insurer  was  bound  thereby  and  insured  could  avail  himself  of  the 
right  given  by  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035,  1040, 
1057;  Dec.  Dig.  §  388.) 

Report  from  Supreme  Judicial  Court,  Cumberland  County,  at  Law. 
Action  by  John  J.  Frye  against  the  Equitable  Life  Assurance  Society 
of  the  United  States.    Cause  reported.    Action  to  stand  for  trial. 

Argued  before  Savage,  C.  J.,  and  Spear,  Cornish,  King,  Bird,  and 
Philbrook,  JJ. 

M.  P.  &  H.  P.  Frank,  of  Portland,  for  Plaintiff. 

Symonds  Snow,  Cook  &  Hutchinson,  of  Portland,  for  Defendant. 

Philbrook.  J. 
This  is  an  action  in  assumpsit  coming  before  this  court  on  re- 
port. October  29,  1891,  the  defendant  company  issued  to  the 
plaintiff  a  so-called  free  tontine  policy  of  life  insurance  for  $2,500. 
On  this  policy  the  plaintiff  was  to  make  an  advance  payment  of 
$31.63,  and  was  to  pay  an  annual  premium  of  $119.50  on  or  before 
the  29th  day  of  January  in  each  year  following  for  a  period  of  20 
years,  after  which  no  further  payments  were  required.  Among 
the  list  of  privileges  contained  in  the  policy  is  to  be  found  the  fol- 
lowing :  "It  provides  for  a  paid-up  policy  after  three  years  for  as 
many  twentieths  of  the  original  policy  as  complete  annual  pre- 
miums have  been  paid."  The  plaintiff  paid  six  annual  premiums 
only,  and  when  the  seventh  annual  premium  became  due,  he 
went  to  the  office  of  F.  H.  Hazelton,  who  was  in  charge  of  the 
compstny's  office  in  Portland  and  acting  as  its  agent,  according  to 
the  testimony  of  the  plaintiff,  **and  spoke  to  him  in  regard  to  not 
continuing  the  policy."  After  some  conversation  Mr.  Hazelton 
expressed  a  desire  to  see  the  policy  and  the  plaintiff  went  to  his 
office  and  got  it.  When  the  policy  had  been  examined  by  Mr. 
Hazelton,  he  remarked,  according  to  the  plaintiff's  testimony: 
"This  is  a  different  policy  from  what  I  thought  it  was,  this  is  good 
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for  as  many  twentieths  as  you  have  paid  in  when  it  matures,  you 
don't  need  any  other  policy.''  The  plaintiff  further  testified  that 
fully  relying  upon  that  statement  he  did  not  return  the  receipted 
policy  which  he  held,  and  made  no  further  effort  to  obtain  any 
other  policy.  Under  the  choice  of  six  methods  of  settlement  pro- 
vided in  the  policy  and  available  at  the  completion  of  the  tontine 
period  of  20  years,  the  plaintiff  claimed  that  he  was  entitled  to 
six-twentieths  of  the  surrender  value  of  the  policy,  said  surrender 
value  being,  as  he  says,  $1,672,  together  with  the  surplus  then  ap- 
portioned by  the  society,  which  surplus,  the  plaintiff  says,  then 
was,  or  ought  to  have  been,  $836.  Upon  refusal  of  the  society  to 
pay  the  claim,  this  suit  was  brought,  the  writ  being  dated  August 
7,  1912. 

[1]  The  policy  in  the  case  contains  the  words,  "In  consideration 
of  the  written  and  printed  application  for  this  ix»licy,  which  is 
hereby  made  a  part  of  this  contract,"  and  the  first  controversy  is 
whether  the  application  is  to  be  admitted  in  evidence  and  whether 
certain  stipulations  contained  in  the  application  are  to  be  given  any 
weight  or  consideration  in  determining  the  rights  of  the  parties  in 
this  action.  The  plaintiff  cites  Rev.  St.  c.  49,  §  104,  ''Nor  shall 
any  such  company  or  any  agent,  subagent,  broker,  or  any  other 
person,  make  any  contract  of  insurance  or  agreement  as  to  such 
contract,  other  than  as  plainly  expressed  in  the  policy."  Since  the 
application  was  not  "plainly  expressed  in  the  policy"  the  plaintiff 
urges  that  it  cannot  be  introduced  in  evidence  or  be  regarded  as 
any  part  of  the  contract  between  the  parties.  This  act  was  passed 
by  the  Legislature  of  1891  and  was  approved  April  2,  1891  (Laws 
1891,  c.  128).  The  policy  in  question,  being  dated  October  29, 
1891,  was  issued  after  this  act  became  eft'ective.  The  sentence 
above  quoted,  and  relied  upon  by  the  plaintiff,  is  only  part  of  the 
act.  By  reference  to  the  original  we  observe  its  title  to  be  "An 
act  to  prohibit  discrimination  in  life  or  endowment  insurance 
policies."    The  entire  act  is  as  follows : 

"Section  1.  No  life  insurance  company  doing  business  in  this 
state,  shall  make  or  permit  any  distinction  or  discrimination  in 
favor  of  individuals  between  insurants  of  the  same  class  and  ex- 
pectation of  life,  in  the  amount  or  payment  of  premiums  or  rates 
charged  for  policies  of  life  or  endowment  insurance,  or  in  the 
dividends  or  other  benefits  payable  thereon,  or  in  any  other  of  the 
terms  and  conditions  of  the  contracts  which  it  makes.  Nor  shall 
any  such  company  or  any  agent,  subagent,  broker,  or  any  other 
person,  make  any  contract  of  insurance  or  agreement  as  to  such 
contract,  other  than  as  plainly  expressed  in  the  policy  issued 
thereon.  Nor  shall  any  such  company  or  agent,  subagent,  broker, 
or  any  other  person,  pay  or  allow,  or  offer  to  pay  or  allow,  as 
inducement  to  insurance,  any  rebate  of  premium  payable  on  the 
policy ;  or  any  special  favor  or  advantage  in  the  dividends  or  other 
benefit  to  accrue  thereon ;  or  any  valuable  consideration  or  induce- 
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ment  whatever,  not  specified  in  the  policy  contract  of  insurance. 

"Sec.  2.  Any  person  or  corporation  violating  any  provisions  of 
this  act  shall  be  fined  not  more  than  two  hundred  dollars ;  and  it 
is  hereby  made  the  duty  of  the  insurance  commissioner,  on  the 
conviction  of  any  person  acting  as  such  agent,  subagent,  or 
broker,  to  revoke  the  certificate  of  authority  issued  to  him  at 
once,  for  the  tenn  of  one  year." 

Thus  it  may  be  properly  inferred  that  rebating  and  discrimina- 
tion in  the  insurance  business  had  reached  such  conditions  and 
had  assumed  such  proportions  as  to  become  an  evil  worthy  to  be 
deemed  a  statutory  misdemeanor,  and  of  such  grave  import  as  to 
not  only  call  for  punishment  in  the  way  of  a  fine  but  also  for  a  sus- 
pension of  a  civil  privilege  for  a  year.  It  was  plainly  the  intent  of 
the  Legislature  to  provide  against  secret  agreements  regarding 
rebates  and  discrimination  that  inspired  the  act  of  1891  upon 
which  plaintiff  relies,  but  of  which  he  only  quotes  a  portion.  In 
drafting  contracts  it  is  a  long-established  practice,  sanctioned  by 
the  common  law,  to  refer  to  some  other  existing  document  or 
writing  specifically,  and  make  it,  by  such  reference,  a  part  of  the 
contract  thus  being  drafted.  The  contention  of  the  plaintiflf  is 
that  in  case  of  insurance  contracts  or  policies  this  practice  is  for- 
bidden with  reference  to  any  and  all  elements  of  the  contracts 
between  the  parties.  We  cannot  adopt  the  view  that  the  Legisla- 
ture intended  a  provision  so  far-reaching  as  that  claimed  by  the 
plaintiff,  but  rather  the  intention  was  that  no  agreement  should  be 
made  regarding  rebates  or  discriminations  in  the  insurance  con- 
tract unless  the  same  was  "plainly  expressed  in  the  policy."  This 
act  was  construed  in  State  vs.  Schwarzchild,  83  Me.  261,  22  Atl. 
164,  where  Mr.  Justice  Haskell  says :  "The  true  construction  of 
the  Act  of  1891,  c.  281,  is  to  require  life  insurance  companies  to 
give  equal  terms  to  those  persons  whom  it  insures  that  are  of 
the  same  class,  and  to  stipulate  the  terms  of  insurance  in  the  pol- 
icies, and  to  accord  to  none  any  other."  This  construction  is  in 
harmony  with  the  view  for  which  we  are  now  contending. 

The  plaintiff  also  agrees  that  the  application  in  this  case  is  for  a 
policy  other  than  the  one  he  holds,  but  the  real  controversy  de- 
mands a  broad  view  and  we  are  not  disposed  to  give  great  weight 
to  this  argument,  since  the  case  clearly  shows  that  the  policy  upon 
which  the  plaintiff  relies  was  in  fact  issued  as  a  result  of  the  ap- 
plication in  question. 

Believing  that  we  have  declared  the  true  meaning  of  the  Leg- 
islature in  the  act  of  1891,  as  applied  to  this  case,  and  that  if 
the  lawmaking  body  had  intended  such  a  fundamental  charge  as 
that  contended  for  by  the  plaintiff,  or  would  abrogate  an  estab- 
lished and  convenient  method  of  legal  precedent,  it  would  have 
used  language  leaving  no  room  for  doubt,  we  admit  the  application 
as  a  part  of  the  contract  between  the  parties  in  this  case. 

[2]  The  list  of  privileges  in  the  policy  already  referred  to,  pro- 
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viding  for  a  paid-up  policy,  must  therefore  be  examined  in  con- 
nection with  the  application.  In  the  latter,  under  the  heading 
"Privileges,"  we  find,  "If  premiums  upon  the  policy,  for  not  less 
than  three  consecutive  yea^:s  of  assurance,  shall  have  been  duly 
received  by  the  society,  and  default  shall  be  made  in  payment  of 
a  subsequent  premium,  the  policy  may  be  surrendered  for  a  non- 
participating,  paid-up  policy,  for  the  entire  amount  which  the  full 
reserve  on  the  policy,  according  to  the  present  legal  standard  of 
^the  state  of  New  York,  will  then  purchase  as  a  single  premium, 
calculated  by  the  regular  table  for  single  premium  policies,  now 
published  by  the  society ;  providing,  that  the  policy  be  returned  to 
the  society  duly  receipted  within  six  months  after  the  date  upon 
\yhich  the  last  premium  in  default  has  fallen  due;  otherwise  the 
policy  shall  cease  and  determine  and  all  premiums  paid  thereon 
shall  forfeit  to  the  society."  The  receipted  policy  not  having  been 
returned  within  such  six  months,  and  no  such  paid-up  policy 
having  been  obtained,  the  defendant  society  says  that  the  plaintiff 
has  no  cause  of  action.  To  this  the  plaintiff  replies  by  citing  Chase 
vs.  Phoenix  Mutual  Life  Insurance  Co.,  67  Me.  85,  and  by  calling 
attention  to  the  statements  of  Mr.  Ilazelton,  already  quoted  herein, 
and  to  Rev.  St.  c.  49,  §  93,  by  virtue  of  which  he  says  that  agents 
of  an  insurance  company  are  to  be  "regarded  as  in  the  place  of  the 
company  in  all  respects,"  and  also  that  "the  company  is  bound  by 
their  knowledge  of  the  risk  and  of  all  matters  connected  there- 
with." 

Before  we  compare  the  case  at  bar  with  Chase  vs.  Insurance  Co., 
supra,  it  may  be  observed  that  it  has  been  claimed  that  in  the  latter 
case,  decided  more  than  thirty-six  years  ago,  our  court  announced 
a  position  which  was  out  of  harmony  with  that  taken  by  nearly  all 
the  other  state  courts  in  this  Union,  and  out  of  harmony  with  that 
taken  by  the  Supreme  Court  of  the  United  States.  We  believe  that 
those  who  make  such  a  claim  did  not  give  the  opinion  in  that  case 
a  careful  and  discriminating  examination.  As  we  shall  endeavor 
to  show,  that  case  is  in  harmony  with  the  views  of  other  courts 
whose  opinions  are  entitled  to  respect  and  will  sustain  our  final 
conclusions  upon  the  points  now  under  discussion.  In  that  case 
the  policy  contained  the  following:  "It  being  understood  and 
agreed,  that  if,  after  the  receipt  by  the  company  of  not  less  than 
two  or  more  annual  premiums,  this  policy  should  cease  in  con- 
sequence of  the  nonpayment  of  premiums,  then,  upon  a  surrender 
of  the  same,  provided  such  surrender  is  made  to  the  company 
within  twelve  months  from  the  time  of  such  ceasing,  a  new  poHcy 
will  be  issued  for  the  value  acquired  under  the  old  one,  subject  to 
any  notes  that  may  have  been  received  on  account  of  premiums." 
In  that  case  three  annual  premiums  only  were  paid,  the  last  pay- 
ment being  in  December,  1869.  Chase  died  December  28,  1873, 
not  having  surrendered  his  policy  within  the  twelve  months  from 
the  time  when  he  ceased  to  pay  premiums.    The  court  gave  judg- 
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ment  against  the  company,  and  it  has  been  held  by  critics  of  this 
judgment  that  our  court  did  not  give  full  force  and  eflfect  to  the 
twelve-month  provision  for  return  of  the  policy  as  a  prerequisite 
to  maintaining  an  action  against  the  company,  l^hose  who  so  crit- 
icise seem  to  have  overlooked  a  second  provision  in  the  Chase 
policy,  distinct  from  the  provision  just  above  quoted,  which  was 
as  follows :  *'If  the  said  premiums  shall  not  be  paid  at  the  office 
of  the  company,  in  the  city  of  Hartford,  Conn.,  or  to  an  agent  of 
the  company,  on  his  producing  a  receipt,  signed  by  the  president 
or  secretary,  on  or  before  the  date  above  mentioned,  then,  in  every 
such  case,  the  said  company  shall  not  be  liable  for  the  payment  of 
the  whole  sum  assured,  but  only  for  a  part  thereof,  proportionate 
with  the  annual  payments  made  as  above  specified,  and  this  policy 
shall  cease  and  determine."  Mr.  Justice  Barrows,  speaking  for 
the  court  in  the  Chase  Case,  after  referring  to  the  label  on  the 
polic>'  as  being  "nonforfeiting,"  said:  "Stipulations  for  a  forfei- 
ture in  a  policy  thus  labeled  should  be  strictly  construed.  We  do 
not  think  the  second  express  condition  should  be  so  construed  as  to 
make  the  right  of  the  insured  to  recover  such  part  of  the  sum  as  is 
^Proportionate  with  the  annual  payments'  which  have  been 
made,  dependent  upon  the  surrender  of  the  policy  within  twelve 
months  after  the  first  failure  to  meet  an  annual  payment  and  upon 
the  reception  of  a  new  policy.  If  such  had  been  the  design  of  the 
provisions  respecting  the  issue  of  new  policies,  it  would  have  been 
easy  to  say  so.  But  there  is  no  such  stipulation.  The  terms  upon 
which  the  company  will  issue  paid-up  policies  (which  the  insured 
would  doubtless  find  more  convenient  and  available  to  be  used,  as 
they  often  are,  as  security  for  a  loan)  are  stated  by  themselves. 
There  is  no  necessary  connection  between  them  and  the  second  ex- 
press condition,  nor  anything  to  indicate  that  the  limited  liability 
recognized  in  that  condition  is  to  be  ignored,  unless  the  insured  sur- 
renders the  old  and  takes  out  a  new  policy.  The  meaning  and  effect 
of  that  condition  seems  to  be  that  a  failure  to  pay  one  of  the  an- 
nual premiums  on  or  before  the  day  specified  will  put  an  end  to 
the  contract  for  the  whole  sum,  at  the  option  of  the  insurers ;  and 
thereafterwards  they  will  be  liable  only  for  such  proportion  there- 
of as  the  payments  previously  made  bear  to  the  whole  amount  of 
the  premiums  stipulated  for."  The  able  jurist  further  declared 
that  it  was  upon  "such  a  policy  as  this"  that  he  based  his  views, 
and  it  is  plain  to  be  seen  that  judgment  for  the  plaintiff  in  that 
case  was  the  result  of  the  second  condition  expressed  in  the  policy 
and  that  the  provision  for  a  paid-up  policy  at  the  end  of  twelve 
months  after  failure  to  pay  premiums  was  not  overlooked  or  ig- 
nored, but  on  the  other  hand  its  full  import  was  carefully  consid- 
ered. Now  turning  to  the  policy  and  application  in  the  case  at  bar 
we  find  a  contract  differing  from  that  in  the  Chase  Case  in  several 
particulars.  The  policy  and  application  in  the  present  case  "pro- 
vides for  a  paid-up  policy  after  three  years  for  as  many  twentieths 
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of  the  original  policy  as  complete  annual  premiums  have  been 
paid,"  but  also  provides  that  if  "default  shall  be  made  in  payment 
of  a  subsequent  premium,  the  policy  may  be  surrendered  for  a 
non-participating,  paid-up  policy,"  and  adds  "providing,  that  the 
policy  be  returned  to  the  society  duly  receipted  within  six  months 
after  the  date  upon  which  the  last  premium  in  default  has  fallen 
due;  otherwise  the  policy  shall  cease  and  determine  and  all  pre- 
miums paid  thereon  shall  forfeit  to  the  society."  Neither  in  this 
policy  or  application  are  to  be  found  the  second  condition  such  as 
appeared  in  the  Chase  policy  and  upon  which  the  court  ordered 
judgment  against  the  insurance  company.  It  would  seem  that  the 
plain  terms  of  the  contract  in  the  case  at  bar,  and  the  failure  of 
the  plaintiff  to  observe  the  terms  imposed  upon  him  by  the  con- 
tract would  be  decisive  of  the  rights  of  the  parties  in  this  case 
unless  some  other  element  successfully  intervened. 

[3,  4]  That  such  an  element  did  intervene  is  now  claimed  by 
the  plaintiff,  by  virtue  of  the  alleged  assurances  of  Mr.  Hazelton 
and  by  virtue  of  the  statute  (Rev.  St.  c.  49,  §  93).  Of  this  stat- 
ute also  the  plaintiff  only  quotes  a  portion,  the  entire  section  read- 
ing as  follows : 

"Sec.  93.  All  notices  and  processes  which,  under  any  law.  by- 
law or  provision  of  a  policy,  any  person  has  occasion  to  give  or 
serve  on  any  such  (foreign  insurance)  company,  may  be  given  to 
or  served  on  its  agent,  or  on  the  Commissioner,  as  provided  in  the 
preceding  section,  with  like  effect  as  if  given  or  served  on  the 
principal.  Such  agents  and  the  agents  of  all  domestic  companies 
shall  be  regarded  as  in  the  place  of  the  comi>any  in  all  respects 
regarding  any  insurance  effected  by  them.  The  company  is  bound 
by  their  knowledge  of  the  risk  and  of  all  matters  connected  there- 
with. Omissions  and  misdescriptions  known  to  the  agent  shall  be 
regarded  as  known  by  the  company,  and  waived  by  it  as  if  noted 
in  the  policy."  Under  this  statute,  the  plaintiff  claims  that  the 
statements  of  Mr.  Hazelton,  as  agent  of  the  company,  are  not  only 
admissible  in  evidence,  but  that  they  constitute  a  waiver  on  the 
part  of  the  defendant  society  to  claim  a  return  of  the  old  policy,  or 
act  as  an  estoppel  against  the  society  to  now  deny  liability  on  the 
ground  that  plaintiff  had  not  complied  with  the  terms  of  the  con- 
tract. 

This  latter  act  upon  which  the  plaintiff  relies  was  adopted  by 
the  Legislature  in  1870.  We  have  examined  with  some  care  each 
case  brought  before  this  court,  since  that  time,  in  which  this  statute 
has  been  examined  and  construed.  In  a  large  majority  of  those 
cases  the  contention  has  been  with  reference  to  the  knowledge  on 
the  part  of  agents  regarding  the  risk  when  the  application  for  in- 
surance was  made.  One  case,  however,  Day  vs.  Insurance  Co.,  81 
Me.  244,  16  Atl.  894,  seems  to  be  decisive  of  the  contention  now 
under  consideration.  In  that  case,  the  policy  required  proof  of 
loss  to  be  submitted  within  a  certain  time  after  the  fire,  which  was 
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not  done.  In  excuse  for  not  doing  so  the  plaintiff  introduced  a 
letter  from  an  agent  of  the  company  containing  these  words, 
"Make  no  move  in  the  Day  Case  until  I  see  you.''  Defendant 
took  exceptions  to  the  admission  of  the  letter  and  also  to  the  fol- 
lowing instruction  given  by  the  presiding  justice  at  nisi  prius :  "I 
say  then  further,  if  that  letter  was  written  by  Mr.  Robinson  (the 
agent)  for  and  in  behalf  of  the  company,  and  was  by  authority  of 
the  company,  because  what  I  am  speaking  of  now  must  come  from 
the  company  itself,  and  if  from  the  other  testimony,  you  are  satis- 
fied that  there  were  negotiations  going  on  between  these  parties 
from  the  time,  or  very  near  the  time,  within  thirty  days  of  the 
time  of  the  loss,  continued  up  to  that  time,  that  would  be  a  waiver 
of  notice  entirely."  The  exceptions  to  the  admission  of  the  letter 
from  the  agent  and  to  the  above  instructions  were  overruled.  In 
that  case  Mr.  Justice  Walton,  for  the  court,  said :  "It  is  claimed 
that  the  letter  was  inadmissible  because,  by  the  terms  of  the  policy, 
it  was  declared  that  no  act  of  any  agent  of  the  company,  other  than 
its  secretary  or  president,  shall  be  construed  or  held  to  be  a  waiver 
of  a  full  and  strict  compliance  with  all  the  provisions  of  the  policy. 
The  policy  does  not  contain  such  a  provision.  But  we  have  no 
hesitation  in  declaring  the  provision  illegal  and  void.  Previous  to 
the  enactment  of  our  present  insurance  law,  policies  had  become 
so  loaded  down  with  provisos,  limitations  and  conditions,  that  in 
many  cases,  they  secured  to  the  insured  nothing  better  than  an 
unsuccessful  lawsuit  in  addition  to  the  loss  of  his  property.  And 
one  of  the  purposes  of  our  present  statute  was  to  put  an  end  to 
this  evil.  The  statute  declares  that  the  agent  of  all  insurance  com- 
panies, foreign  or  domestic,  shall  be  regarded  as  in  the  place  of 
the  company,  in  all  respects,  regarding  any  insurance  effected  by 
them;  and  that  all  provisions  contained  in  any  policy  in  conflict 
with  any  of  the  provisions  of  said  chapter  shall  be  null  and  void. 
♦  *  *  "We  think  these  provisions  should  not  be  limited  in  their 
application  to  the  agents  through  whom  insurance  is  effected,  or  to 
those  whose  names  are  borne  upon  the  policies.  We  think  they 
were  intended  to  apply  to  all  the  agents  of  insurance  companies ;  to 
agents  appointed  to  investigate  the  circumstances  attending  fires 
and  to  adjust  losses  as  well  as  to  those  through  whom  the  insur- 
ance is  effected." 

In  the  case  at  bar,  under  the  authority  of  Day  vs.  Insurance  Co., 
supra,  it  must  be  declared  that  the  provision  of  the  policy,  "No 
person  except  one  of  the  executive  officers  named  above  is  au- 
thorized to  make,  alter  or  discharge  contracts  or  waive  forfeitures" 
is  "illegal  and  void,"  and  the  act  of  Mr.  Hazelton  was  not  only  a 
waiver  of  the  requirement  to  return  the  old  policy,  but  that  the  de- 
fendant company  is  bound  by  the  waiver.  Tn  accordance  with  the 
stipulation  in  the  report  the  entry  must  be : — 

Action  to  stand  for  trial. 
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SUPREME  COURT  OF  ILLINOIS. 


DROMGOLD     ^ 
vs, 
ROYAL  NEIGHBORS  OF  AMERICA .♦ 

1.  APPEAL  AND  ERROR— DETERMINATION— FINDING  —  CON- 

STRUCTION. 

Where  the  opinion  of  the  Appellate  Court,  on  reversing,  made  no  find- 
ing of  fact,  but  stated  that  the  facts  were  undisputed  it  must  be  taken 
to  have  found  the  facts  the  same  as  in  the  trial  court  and  to  have 
reversed  for  error  of  law. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4273-4279,  4345- 
4347,  4348;  Dea  Dig.  §  1083.) 

2.  INSURANCE— MUTUAL    BENEFIT    INSURANCE— CONTRACT 

—APPLICATION  AND  BY-LAWS. 

The  application  for  a  benefit  certificate  and  the  by-laws  of  the  associa- 
tion are  to  be  considered  a  part  of  the  contract  between  it  and  a 
member. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1854;  Dec.  Dig.  §  718.) 

3.  INSURANCE— RESTRICTION     ON     POWER     OF     AGENT- 

WAIVER. 
Restrictions  upon  the  power  of  an  insurance  agent  to  waive  any  of  the 

conditions  of  the  contract  or  upon  the  method  of  such  waiver  are 

themselves  conditions  of  the  contract,  which  may  be  waived  the  same 

as  any  other  condition. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

4.  INSURANCE— BENEFICIARY  ASSOCIATION— FORFEITURE — 

WAIVER. 

Conduct  on  the  part  of  an  association,  amounting  to  a  recognition  of  a 
member's  claim  to  the  continuing  rights  of  membership,  will  relieve 
him  from  the  consequences  of  his  default,  and  an  acceptance  of  an 
assessment  without  condition  waives  all  the  previous  known  grounds 
of  forfeiture. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

5.  INSURANCE— LOCAL   LODGE— AGENCY   FOR   SUPREME 

LODGE. 
The  subordinate  lodge  or  council  is  the  agent  of  die  supreme  lodge  or 

council,  notwithstanding  declarations  in  the  by-laws  to  the  contrary. 
(For  other  cases,  see  Insurance,  Ont.  Dig.  §  1838;  Dec.  Dig.  §  697.) 

6.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— AUTHORITY 

OF  AGENT— ESTOPPEL. 
The  subordinate  lodge  of  a  benefit  association,  authorized  to  receive  or 
collect  dues  and  transmit  them  to  the  association,  is  the  agent  of 
the  association  for  that  purpose,  whose  acts  within  the  scope  of  its 

♦  Decision  rendered,  Dec.  17,  1913.    103  N.  E.  Rep.  584. 
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agency  are  binding,  and  the  association  cannot  deny  its  agency  with- 
in the  scope  of  such  authority. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1838;   Dec.  Dig.  §  697.) 

7.  INSURANCE— ACTION  ON  CERTIFICATE— PRESUMPTION. 

It  must  be  presumed  that  a  beneficiary  association  knew  of  the  practice 
of  its  local  camp  in  receiving  and  remitting  assessments  after  the 
day  on  which  they  were  payable. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002;  Dec.  Dig.  §  817.) 

8.  INSURANCE— FORFEITURE    FOR    NONPAYMENT— WAIVER. 
The  by-laws  of  a  mutual  benefit  association  required  members  to  pay 

assessments  to  the  local  camp  which  was  its  authorized  agent  in  re- 
ceiving the  payment  of  dues,  and  with  which  alone  a  member  dealt, 
and  the  recorder  of  such  camp,  with  full  knowledge  of  a  cause  of 
suspension  and  the  state  of  the  member's  health,  accepted  his  as- 
sessments remitted  to  the  association,  and  treated  the  insurance  as 
in  force.  Held,  that  such  acceptance  of  the  assessment  was  a 
w^aiver  of  the  cause  of  suspension. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;   Dec.  Dig.  §  755.) 

Appeal  from  Appellate  Court,  First  District,  on  Error  to  Municipal 
Court  of  Chicago;  McKenzie  Cleland,  Judge. 

Action  by  T.  M.  Dromgold  against  the  Royal  Neighbors  of  America. 
Judgment  for  plaintiff  was  reversed  by  the  Appellate  Court  (177  111.  App. 
1),  and  plaintiff  appeals  on  a  certificate  of  importance.  Reversed,  and 
judgment  of  municipal  court  affirmed. 

Thomas  G.  Vent,  of  Chicago,  for  Appellant. 

U.  A.  Screechfield,  E.  A.  Enright  of  Kansas  City,  Kan.,  and  A.  W. 
Fulton,  of  Chicago,  for  Appellee. 

Carter,  J. 

This  was  a  suit  brought  by  appellant  in  the  municipal  court  of 
Chicago  to  recover  from  appellee,  a  fraternal  beneficiary  society, 
$1,000  on  a  certificate  issued  to  his  wife.  The  trial  before  the 
court  resulted  in  a  judgment  for  $1,000  in  favor  of  appellant.  On 
a  writ  of  error  the  Appellate  Court  reversed  the  judgment, 
without  remanding  the  cause  and  granted  a  certificate  of  import- 
ance.   This  appeal  followed. 

December  21,  1896,  Ella  Bell  Dromgold,  the  wife  of  appellant, 
became  a  charter  member  of  Crystal  Camp  No.  468  of  the  Royal 
Neighbors,  at  Seneca,  III,  and  a  beneficiary  certificate  for  $1,000 
was  issued,  payable  at  her  death  to  her  husband.  She  died  March 
13,  1909.  All  assessments  had  been  paid  as  they  became  due 
except  one  of  $1.20  due  on  January  31,  1909,  which  was  paid  on 
February  4th  of  that  year  to  Mrs.  Marie  Wilcox,  recorder  of  the 
local  camp,  and  forwarded  to  the  supreme  recorder  between  the 
5th  and  10th  of  that  month,  in  accordance  with  her  custom.  Mrs. 
Dromgold  had  been  ill  for  several  months  before  her  death  with 
diabetes,  and  her  health  was  impaired  from  that  cause  on  February 
4th.  Appellant  testified  that  in  November,  1908,  he  told  Mrs. 
Wilcox  that  his  wife  was  sick  and  he  might  neglect  to  pay  the 
dues,  and  asked  her  to  see  that  they  were  paid,  promising  to  re- 
pay her.    This,  he  testified,  she  agreed  to  do.    While  not  remem- 
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bering  her  reply  to  his  request,  she  remembered  that  he  made  one 
and  did  not  contradict  him  on  this  point. 

[1]  The  Appellate  Court  states  in  its  opinion  that  the  facts  are 
undisputed.  That  court  made  no  finding  of  fact,  and  must  there- 
fore be  taken  to  have  found  the  facts  the  same  as  the  trial  court 
and  to  have  reversed  the  judgment  for  an  error  of  law. 

The  principal  question  urged  is  whether  the  suspension  because 
of  the  nonpayment  of  the  January  assessment  on  time  was  waived 
by  the  subsequent  acceptance  of  the  assessment  by  the  recorder  of 
the  subordinate  lodge  with  knowledge .  that  Mrs.  Dromgold's 
health  was  impaired.  This  question  was  properly  presented  by 
propositions  of  law  in  the  trial  court. 

Mrs.  Dromgold  in  her  application  agreed  to  pay  all  dues  and 
assessments  promptly  and  to  conform  in  all  respects  to  the  rules 
and  by-laws  of  the  association.  The  following  by-laws  contain  the 
provisions  to  which  our  attention  has  been  particularly  called : 

"Sec.  45.  No  waiver  of  any  by-laws — No  officer  of  this  society, 
nor  any  local  camp  officer,  is  authorized  or  permitted  to  waive  any 
of  the  provisions  of  the  laws  of  this  society  which  relate  to  the 
contract  for  the  payment  of  benefits  between  the  member  and  the 
society,  whether  the  same  be  now  in  force  or  hereafter  enacted." 

**Sec.  63.  Members,  when  liable  to  suspension — If  the  member 
fail  or  neglect  to  pay  an  assessment  to  the  local  recorder  within 
the  limit  of  time  provided  for  in  these  laws  the  member  shall  stand 
suspended.  During  such  suspension  the  benefit  certificate  of  such 
member  shall  be  void.  The  supreme  recorder  shall  address  to  all 
suspended  members  a  notice  of  such  suspension,  together  with  a 
statement  of  the  requirements  for  reinstatement :  Provided,  that 
the  giving  of  such  notice  of  such  suspension  shall  not  be  deemed 
to  be  a  prerequisite  of  suspension,  and  shall  not  have  the  effect  of 
waiving  suspension  or  leaving  the  society  liable  to  such  suspended 
member  or  his  beneficiary  or  beneficiaries." 

"Sec.  65.  How  to  reinstate  beneficial  members — If  arrearages 
of  every  kind  are  paid  up  within  sixty  days  after  suspension,  to- 
gether with  current  assessment  and  one  advance  assessment,  and 
the  member's  health  is  not  impaired,  the  member  shall  thereby  be 
restored  to  membership  and  his  or  her  benefit  certificate  made 
binding  as  soon  as  such  payment  is  received  and  recorded  by  the 
local  camp  recorder." 

"Sec.  279.  Recorder  declared  to  be  agent  of  camp — The  recorder 
of  a  local  camp  is  hereby  made  and  declared  to  be  the  agent  of 
such  camp  and  not  the  agent  of  the  supreme  camp,  and  no  act  or 
mission  on  her  part  shall  have  the  effect  of  creating  a  liability  on 
the  part  of  the  society  or  of  waiving  any  right  or  immunity  be- 
longing to  it." 

Section  75  also  contains  a  provision  that  "any  member  fail- 
ing to  make  payment  of  an  assessment  on  or  before  the  last  day 
of  each  month  shall  by  reason  of  such  failure  stand  suspended." 
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Counsel  for  the  appellee  contended  that,  under  these  provisions 
of  the  by-laws,  Mrs.  Dromgold  forfeited  her  membership  by  fail- 
ing to  pay  her  assessment  in  January,  and  that,  she  being  in  im- 
paired health,  the  receipt  of  the  assessment  thereafter,  on  Feb- 
ruary 4th,  by  the  local  recorder  at  Seneca  did  not  waive  this 
forfeiture. 

|2]  The  application  for  a  benefit  certificate  and  the  by-laws  of 
the  society  are  to  be  considered  a  part  of  the  contract  between  the 
society  and  the  member.  Enright  vs.  Knights  &  Ladies  of  Se- 
curity, 253  111.  460,  97  N.  E.  681. 

[3]  Restrictions  upon  the  power  of  an  agent  of  an  insurance 
company  to  waive  any  of  the  conditions  of  the  contract  or  upon 
the  manner  of  such  waiver  are  themselves  conditions  of  the  con- 
tract, which  may  be  waived  the  same  as  any  other  condition  of  the 
policy.  Phenix  Ins.  Co.  vs.  Grove,  215  111.  299,  74  N.  E.  141,  25 
L.  R.  A.  (N.  S.)  1;  Orient  Ins.  Co.  vs.  McKnight,  197  111.  190, 
64  N.  E.  339;  Bennett  vs.  Union  Central  Life  Ins.  Co.,  203  111.^ 
439,  67  N.  E.  971.  It  has  been  held  by  this  court  that  the  doctrine* 
of  waiver  applies  not  only  to  insurance  companies  having  a  capital 
stock,  insuring  for  pecuniary  profit,  but  also  to  mutual  benefit  as- 
sociations. Metropolitan  Accident  Ass'n  vs.  Windover,  137  111. 
417,  27  N.  E.  538;  Railway  Conductors'  Benefit  Ass'n  vs.  Tucker, 
157  111.  194,  42  N.  E.  398,  44  N.  E.  286;  Coverdale  vs.  Royal 
Arcanum,  193  111.  91,  61  N.  E.  915;  Illinois  Life  Ass'n  vs.  Weils, 
200  111.  445,  65  N.  E.  1072.  The  nature  and  objects,  as  well  as 
the  organization  and  government  of  such  associations,  render  the 
application  of  general  rules  of  law  in  most  cases  the  same  in 
mutual  benefit  associations  not  organized  for  pecuniary  profit  as  in 
insurance  societies  organized  for  pecuniary  profit.  3  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1044;  see,  also,  Niblack  on  Benefit  So- 
cieties and  Accident  Ins,  (2d  Ed.)  §  3;  1  Bacon  on  Benefit  So- 
cieties and  Life  Ins.  (3d  Ed.)  §  23. 

[4]  No  absolute  rule  can  be  laid  down  as  to  what  acts  will  in  all 
cases  amount  to  a  waiver  of  a  forfeiture  of  membership  in  a 
mutual  benefit  society,  but  this  court  held  in  Railway  Conductors' 
Benefit  Ass'n  vs.  Tucker,  supra,  on  page  201,  of  157  111.,  on  page 
400  of  42  N.  E.,  that  "conduct  on  the  part  of  the  society,  which 
amounts  to  a  recognition  of  a  member's  claim  to  the  continuing 
rights  of  membership,  will  relieve  him  from  the  consequences  of 
his  default.  The  receipt  of  assessments  after  default  in  payment 
is  a  common  form^of  waiver."  An  acceptance  of  an  assessment 
without  condition  waives  all  the  former  known  grounds  of  for- 
feiture. Rice  vs.  Society,  146  Mass.  248,  15  N.  E.  624;  Niblack 
on  Benefit  Societies  &  Accident  Ins.  (2d  Ed.)  §  304. 

[5]  Notwithstanding  the  declarations  of  by-laws  of  mutual 
benefit  societies  to  the  contrary,  under  the  decisions  in  this  state 
the  subordinate  lodge  or  council  is  the  agent  of  the  supreme  lodge 
or  council.    Independent  Order  of  Foresters  vs.  Schweitzer,  171 
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III.  325,  49  N.  E.  506 ;  Royal  Neighbors  of  America  vs.  Boman, 
177  111.  27,  52  N.  E.  264,  69  Am.  St.  Rep.  201 ;  Grand  Lodge  A. 
O.  U.  W.  vs.  Lachmann,  199  111.  140,  64  N.  E.  1022;  Court  of 
Honor  vs.  Dinger,  221  111.  176,  77  N.  E.  557;  Jones  vs.  Knights  of 
Honor,  236  111.  113,  86  N.  E.  191,  127  Am.  St.  Rep.  277;  Johnson 
vs.  Royal  Neighbors  of  America,  253  111.  570,  97  N.  E.  1084. 

[6-8]  This  is  practically  conceded  by  appellee,  but  it  is  insisted 
that  it  has  never  been  held  by  this  court  that  the  agency  of  the 
subordinate  lodge  cannot  be  limited  by  the  by-laws  of  the  asso- 
ciation. This  court  has  recently  had  occasion  to  consider  this  ques- 
tion in  Love  vs.  Modern  Woodmen,  259  111.  102,  102  N.  E.  183, 
and  there  stated  that,  while  the  local  camp  was  the  agent  of  the 
head  camp  as  to  some  things,  it  was  not  a  general  agent  author- 
ized to  do  everything  that  the  head  camp  or  its  officers  could  do, 
but  further  stated  at  page  106  of  259  111.,  at  page  184  of  102  N.  E. : 
"The  subordinate  lodge  of  a  benefit  association,  authorized  to  re- 
ceive or  collect  dues  and  transmit  them  to  the  association,  is  the 
'agent  of  the  association  for  that  purpose,  and  its  acts  within  the 
scope  of  the  agency  are  binding  on  the  association.  So,  if  a  sub- 
ordinate lodge,  with  full  knowledge  of  a  fact  which  would  render 
a  certificate  void,  continues  to  receive  dues  from  a  member,  the 
right  to  forfeit  the  certificate  on  account  of  that  fact  is  waived.  A 
subordinate  lodge  receiving  dues  and  paying  them  over  to  the  prin- 
cipal lodge  necessarily  treats  the  insurance  as  in  force." 

The  by-laws  of  this  organization  require  the  members  to  make 
their  payments  to  the  local  camp.  They  cannot  remit  directly  to 
the  supreme  recorder.  The  officers  of  the  supreme  lodge  may 
have  had  no  actual  knowledge  of  what  the  local  recorder  had 
done,  but  these  local  lodges  are  the  agents  of  the  order,  clothed 
with  authority  to  act  for  it  in  receiving  the  payment  of  dues,  and 
with  them,  alone,  the  member  must  deal.  If  the  order  permits  the 
subordinate  lodge  and  its  officers  to  act  in  such  a  manner  that  the 
holder  of  a  certificate  is  justified  in  believing  that  the  reasons  for 
forfeiture  specified  in  the  by-laws  have  been  waived,  it  cannot  set 
up  a  forfeiture  incurred  by  relying  upon  such  action  as  a  defense 
against  the  certificate.  While  the  by-laws  of  the  appellee  declared 
a  forfeiture  for  the  nonpayment  of  an  assessment  during  the  cal- 
endar month,  the  evidence  shows,  without  contradiction,  that  it 
was  the  custom  for  the  recorder  to  remit  from  the  5th  to  the  10th 
of  the  following  month  and  to  accept  payment  of  assessments  up 
to  the  time  of  remitting,  and  to  report  for  suspension  any  one  who 
paid  after  the  1st  of  the  month  but  before  the  time  of  so  remit- 
ting. This  was  a  regular  course  of  conduct  of  the  present  recorder 
and  of  her  predecessors  for  years  previous.  It  must  be  presumed 
that  appellee  knew  of  this  practice.  The  supreme  lodge,  intrusting 
its  local  recorder  with  authority  to  receive  assessments,  stands  in 
no  position  to  deny  that  she  was  its  agent  within  the  scope  of  that 
authority.  Knights  of  Pythias  vs.  Withers,  177  U.  S.  260,  20 
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Sup.  Ct.  611,  44  L.  Ed.  762.  The  subordinate  lodge,  with  full 
knowledge  of  the  supposed  cause  of  suspension  and  the  state  of 
Mrs.  Dromgold's  health,  accepted  the. assessment  and  treated  the 
insurance  as  in  force.  Appellee  cannot  now  insist  that  she  was 
suspended.  The  municipal  court  did  not  err  in  refusing  to  hold 
the  proposition  of  law  to  the  contrary. 

Nothing  is  said  in  Court  of  Honor  vs.  Dinger,  supra,  Johnson 
vs.  Royal  Neighbors,  supra,  and  other  decisions  in  this  state  relied 
on  by  counsel  for  the  appellee,  that  is  out  of  harmony  with  the 
conclusions  reached  here.  Jn  Court  of  Honor  vs.  Dinger,  supra, 
the  question,  among  others,  was  involved  as  to  whether  or  not  the 
insured,  when  reinstated,  was  in  good  health.  There  was  no 
claim  that  the  officials  of  the  local  camp  of  the  Court  of  Honor 
knew  the  insured  was  in  poor  health.  Had  there  been  any  evidence 
in  this  record  indicating  that  the  local  camp  had  been  deceived  as 
to  the  condition  of  the  health  of  Mrs.  Dromgold,  certain  rules  of 
law  laid  down  in  that  case-  might  have  been  invoked  here,  but  on 
the  facts  in  this  record  they  are  not  applicable.  The  contentions 
of  counsel  for  appellee  on  this  point,  if  carried  to  their  logical  con- 
clusion, would  result  in  overruling  the  decisions  of  this  court  as  to 
the  local  lodge  or  camp  being  the  agent  of  the  supreme  lodge  or 
camp.  The  judgment  of  the  Appellate  Court  will  be  reversed  and 
the  judgment  of  the  municipal  court  affirmed. 

Judgment  of  the  Appellate  Court  reversed  and  judgment  of 
municipal  court  affirmed. 


♦♦♦ 


SPRINGFIELD  COURT  OF  APPEALS. 

Missouri. 


GILLEN 

vs. 

NEW  YORK  LIFE  INS.  CO.* 


I.  INSURANCE  —  LIFE  POLICY  —  CONSTRUCTION  —  LOAN  ON 
POLICY. 

Under  Rev.  St.  1899,  §  7897;  providing  that  no  life  insurance  policy  shall, 
after  payment  of  three  annual  premiums,  be  forfeited  for  default  in 
payment  of  premiums,  but  that  three- fourUis  the  net  reserve  value 
of  the  policy,  after  deducting  any  indebtedness  for  past-due  premiums, 
shall  be  used  for  the  purchase  of  temporary  or  extended  insurance,  a 
loan  contract,  entered  into  between  the  company  and  the  insured  sub- 
sequent to  the  issuance  of  the  policy,  by  which  the  insured  pledged  his 
policy  as  security,  and  agreed  in  advance  that,  in  case  of  default  in 

♦Decision  rendered,  Dec.  11,  1913.    161  S.  W.  Rep.  667. 
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payment  of  premiums  or  interest,  the  company  could  apply  the  net 
reserve  value  to  the  payment  of  the  loan,  was  void  in  so  far  as  it 
attempted  to  contract  in  advance  that  the  net  value  should  be  ap- 
plied other  than  for  the  purchase  of  extended  insurance,  since  the 
statute  enters  into  and  forms  a  part  of  every  policy  and  takes  prece- 
dence over  anything  contained  therein  or  in  any  subsequent  or  col- 
lateral contract. 
(For  other  cases,  see  Insurance^  Cent.  Dig.  §§  1307,  1308;  Dec.  Dig.  §  523.) 

2.  INSURANCE— SURRENDER  OF  POLICY— ACTS  CONSTITUT- 

ING. 

A  pledge  by  the  insured  of  his  life  policy  to  the  company  to  secure  a 
loan,  the  contract  providing  that,  in  case  of  default  in  payment  of 
premium  or  interest,  the  company  could  foreclose  the  pledge  and 
satisfy  the  loan  out  of  the  net  value  of  the  policy,  was  not  a  sur- 
render of  the  policy  under  Rev.  St.  1899,  §  7900,  providing  that  the 
insured  may  at  any  time  surrender  his  policy  for  a  consideration  ade- 
quate to  himself. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  519,  522;  Dec.  Dig.  §  240.) 

3.  INSURANCE— LOAN  CONTRACT— PLEDGE— PERSONAL  LIA- 

BILITY. 

An  insured,  in  accordance  with  the  terms  of  a  life  policy,  contracted 
with  the  company  for  a  loan  and  pledged  his  policy  as  security,  the 
contract  containing  an  express  promise  by  the  insured  to  repay  fnd 
redeem.  Held,  the  contract  created  a  personal  obligation  on  the  in- 
sured, and,  though  the  pledge  was  void,  the  personal  obligation  re- 
mained. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  179^-) 

4.  INSURANCE— RIGHT  TO  SURRENDER  LIFE  POLICY— STAT- 

UTES. 

Though  a  loan  contract  by  which  the  insured  pledged  his  policy  to  the 
company  as  security  and  agreed  in  advance  that,  in  case  of  default 
in  payment  of  either  premiums  or  interest  on  the  loan,  the  company 
could  foreclose  the  pledge  and  satisfy  the  loan  out  of  the  net  value 
of  the  policy,  was  void  under  Rev.  St.  1899,  §  7807,  providing  that 
no  life  policy  shall  be  forfeited  for  default  in  payment  of  premiums, 
but  that  the  net  reserve  shall  be  used  in  the  purchase  of  temporary 
insurance,  yet,  under  Rev.  St.  1899,  §  7900,  providing  that  the  in- 
sured may,  at  any  time,  surrender  the  policy  to  the  company  for  a 
consideration  deemed  adequate  to  himself,  the  insured  could,  after 
default  in  payment  of  the  premiums,  surrender  the  policy  in  consid- 
eration of  the  company  canceling  the  personal  indebtedness  incurred 
by  the  loan. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  18;  Dec.  Dig.  §  239.) 

5.  INSURANCE— SURRENDER  OF  LIFE  POLICY, 

The  insured  could  consent  to  a  surrender  of  the  policy  and  the  applica- 
tion of  its  proceeds  to  the  payment  of  his  loan  either  directly  or  by 
way  of  estoppel. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  518;  Dec.  Dig.  §  239.) 

6.  INSURANCE— ACTS  CONSTITUTIN(^SURRENDER  OF  LIFE 

POLICY— ESTOPPEL. 

Where  the  insured  was  not  sufficiently  informed  of  his  rights,  his  fail- 
ure to  reply  to  a  notice  from  the  company  and  protest  against  the 
application  of  the  proceeds  of  the  net  reserve  of  his  policy  to  the 


Digitized  by 


Google 


Life.]  Gakn  vs.  New  York  Life  Ins.  Co.  183 

satisfaction  of  a  personal  indebtedness  created  by  a  loan  was  not  an 
acquiescence  by  estoppel  to  such  action  by  the  company. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1307,  1308;  Dec.  Dig.  §  523.) 

7.  ESTOPPEL-PLEADING— SUFFICIENCY. 

A  plea  of  estoppel  to  be  sufficient  must  plead  the  facts  and  elements  of 

an  estoppel,  one  of  which  is  that  the  party  invoking  the  estoppel  was 

in  some  manner  prejudiced  thereby. 
(For  other  cases,  see  Estoppel,  Cent.  Dig.  §  302;  Dec.  Dig.  §  112.) 

Appeal  from  Circuit  Court,  Phelps  County;    L.  B.  Woodside,  Judge. 
Action  by  Mary  C.  Gillen  against  the  New  York  Life  Insurance  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Jones,  Hocker,  Hawes  &  Angert  and  J.  Loinberger  Davis,  all  of  St 
Louis,   for  Appellant. 

James  J.  O'Donohoc,  of  St.  Louis,  for  Respondent. 

Sturgis,  J. 

The  defendant  appeals  from  a  judgment  recovered  in  the  trial 
court  on  a  policy  of  insurance  issued  by  defendant  on  the  life  of 
Frank  E.  Gillen  in  favor  of  his  wife,  Mary  C,  the  plaintiff  herein, 
as  beneficiary.  The  case  was  tried  on  an  agreed  statement  ol 
facts.  The  policy  was  issued  in  August,  1900,  for  $2,000,  and  is 
conditioned  on  the  payment  of  semiannual  premiums  of  $44.50 
each,  payable  on  the  28th  days  of  February  and  August  of  each 
year.  These  premiums  were  paid  until  August  29,  1909,  when  de- 
fault was  made.  In  the  meantime  two  loans  were  made  to  the 
assured  under  the  terms  provided  in  the  policy ;  but,  as  the  first 
loan  was  paid  out  of  the  proceeds  of  the  second  loan,  we  are  con- 
cerned with  that  one  only.  This  loan  was  for  $500,  at  5  per  cent 
interest,  payable  in  advance,  and  was  made  on  April  29,  1909.  and 
the  interest  then  paid  in  advance  to  August  28,  1909 ;  so  that  both 
the  premium  and  interest  on  the  loan  became  due  on  that  date  and 
default  was  made  in  both.  No  further  premium  was  paid  on  the 
policy  nor  interest  on  the  loan  prior  to  the  death  of  the  assured 
on  May  28,  1911.  4f 

The  plaintiff's  case  proceeds  on  the  theory  that  this  policy,  being 
a  Missouri  contract  and  governed  by  the  provisions  of  the  non- 
forfeiture laws  of  this  state  in  force  at  the  time  the  policy  was 
issued,  being  sections  7897,  7898,  7899,  and  7900,  R.  S.  1899,  and 
which  are  the  same  as  sections  6946,  before  the  amendment  in 
1903  (Laws  1903,  p.  208),  6947,  6948,  and  6949,  R.  S.  1909, 
was  not  forfeited  by  default  in  the  payment  of  pre- 
miums, but  was  kept  in  force  until  after  the  death  of 
the  insured  by  automatically  applying  the  net  value  of 
the  policy  available  to  purchase  temporary  insurance  as 
a  net  single  premium  to  that  purpose.  The  defendant  claims  that 
such  net  value  of  the  policy  was  with  the  implied  consent  of  the 
insured  used  by  it  in  discharging  the  loan  of  the  insured,  valid  at 
least  as  a  personal  obligation,  thereby  surrendering  the  policy. 
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and  that  nothing  was  left  with  which  to  purchase  temporary  in- 
surance. It  is  conceded  by  both  parties  that  this  case  is  very  simi- 
lar to  that  of  Christensen  vs.  Insurance  Co.,  160  Mo.  App.  486, 
141  S.  W.  6,  recently  decided  by  the  St.  Louis  Gjurt  of  Appeals 
after  an  opinion,  though  without  authority,  had  been  rendered 
by  this  court,  reported  in  152  Mo.  App.  551,  134  S.  W.  100.  As 
this  is  the  same  defendant,  and  the  policy,  loan  agreement,  etc., 
are  similar  in  both  cases,  and  the  company  used  the  net  value  of 
the  policy  at  the  time  of  default,  in  that  case  as  in  this  one,  to  pay 
off  the  loan  if  the  assured  instead  of  applying  the  same  to  pur- 
chase temporary  insurance,  a  reading  of  that  case  will  assist  in 
understanding  both  the  law  and  facts  of  this  one  and  make  a 
more  detailed  statement  unnecessary. 

The  policy  itself  provides  that  cash  loans  at  5  per  cent  interest 
can  be  obtained  by  the  insured  on  the  sole  security  of  the  policy 
after  the  policy  has  been  in  force  for  two  years  or  more,  if  the 
premiums  are  paid  to  the  anniversary  of  the  insurance  next  after 
the  date  of  the  loan,  in  varying  amounts  as  shown  by  a  table  of 
cash  loans  based  on  the  age  of  the  policy.  This  is  one  of  the 
rights  of  the  assured  under  the  policy.  The  loan  agreement  signed 
by  the  assured  and  this  plaintiff  acknowledges  the  receipt  of  the 
money,  $500,  agrees  to  pay  interest  on  same  in  advance,  pledges 
the  policy  as  sole  security  for  the  loan  and  interest,  and  deposits 
same  with  the  company  for  that  purpose,  and  agrees  to  pay  the 
loan  when  due,  with  the  right  to  reclaim  the  policy  at  any  time  on 
repayment  of  the  loan.  It  further  provides  that  the  loan  shall 
become  due  and  payable  on  maturity  of  the  policy  or  on  default 
in  payment  of  any  of  the  premiums  on  the  policy  or  the  interest 
on  the  loan,  in  which  event  the  pledge  shall  be  foreclosed  without 
demand  or  notice  by  satisfying  the  loan  out  of  the  net  value  of 
the  policy  in  the  manner  provided  therein.  The  provision  thus 
referred  to  in  the  policy  is  to  the  effect  that  if  any  premium  or 
interest  is  not  duly  paid,  and  if  there  is  an  indebtedness  to  the 
company,  then  paid-up  insurance  will  be  issued  on  demand  within 
six  months  to  such  amount  as  any  excess  of  the  reserve  over  such 
indebtedness  will  purchase,  and,  "if  no  such  request  for  paid-up 
insurance  is  made,  the  net  amount  that  would  have  been  payable 
as  a  death  claim  on  the  date  to  which  premiums  were  duly  paid 
will  automatically  continue  as  term  insurance  from  such  date,  for 
such  time  as  said  excess  of  the  reserve  will  purchase  according  to 
the  company's  present  published  table  of  single  premiums  for  term 
insurance,  and  no  longer." 

The  agreed  statement  of  facts  further  recites :  "In  accordance 
with  said  loan  agreement  and  policy,  the  defendant  duly  foreclosed 
the  lien  on  said  policy  on  the  26th  day  of  November,  1909,  and 
neither  the  reserve  held  by  the  company  on  said  policy  on  said 
date  or  at  the  time  of  its  lapse,  nor  the  reserve  or  net  value  of  the 
policy  on  said  date,  computed  upon  the  Actuary's  or  Combined 
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Experience  Table  of  Mortality,  with  interest  at  4  per  cent  per 
annum,  nor  the  reserve  or  net  value  of  the  policy  computed  upon 
the  American  Experience  Table  of  Mortality,  with  3  per  cent  in- 
terest per  annum,  exceeded  the  sum  then  due  on  account  of  said 
indebtedness,  and  interest.  Defendant,  at  the  same  time,  canceled 
said  loan  and  canceled  the  indebtedness  of  the  insured  and  of 
plaintiff.  Thereafter,  on  November  26,  1909,  the  defendant  wrote 
and  mailed  the  following  notice :  'New  York,  November  26/09 
Mr.  Frank  E.  Gillen,  3540a  McKean  Ave.,  St.  Louis,  Mo.— Dear 
Sir:  Re  policy  No.  307116.  By  a  loan  agreement  executed  on 
the  29th  day  of  April,  1909,  the  above  policy  on  the  life  of 
Frank  E.  Gillen  was  pledged  to  and  deposited  with  the  New  York 
Life  Insurance  Company  as  collateral  security  for  a  cash  loan  of 
$500.00.  The  premium  and  interest  due  pn  said  policy  on  the 
28th  day  of  August,  1909.  not  having  been  paid,  the  principal  of 
said  loan  became  due  and  has  been  settled  according  to  the  terms 
of  the  policy,  and  the  policy  has  no  further  value.  Yours  truly, 
John  C.  McCall,  Second  Vice  President,  by  E.  L.  H.'  Said  notice 
was  received  by  the  insured  and  his  beneficiary  on  or  about  De- 
cember 1,  1909,  and  thereafter  no  steps  were  taken  by  either  the 
insured,  the  plaintiff,  or  the  defendant  until  this  action  was  begun. 
If  the  loan  had  not  been  made,  and  if  the  loan  agreement  had  not 
been  executed,  and  if  the  foreclosure  had  not  been  made  and  the 
notice  thereof  given  and  received,  said  policy  would  have  had 
sufficient  net  value  to  have  purchased  extended  insurance  for  the 
full  amount  of  the  policy,  to  wit,  $2,000,  for  a  period  beyond  the 
date  when  the  insured  died." 

[1,  2]  It  will  thus  be  seen  that  the  whole  case  turns  on  the  right 
of  the  defendant  to  use  the  net  reserve  value  of  the  policy  at  the 
time  default  was  made  in  the  payment  of  premiums  or  thereafter 
in  paying  the  loan,  instead  of  applying  it  as  a  net  single  premium 
to  purchase  temporary  insurance  for  the  full  amount  of  the  policy 
as  provided  by  section  7897,  R.  S.  1899. 

The  question  here  presented  is  by  no  means  a  new  one  and  has 
been  before  the  courts  under  somewhat  varying  facts  in  several 
recent  cases.  Christensen  vs.  Insurance  Co.,  160  Mo.  App.  486, 
141  S.  W.  6;  Christensen  vs.  Insurance  Co.,  152  Mo.  App.  551, 
134  S.  W.  100;  Burridge  vs.  Insurance  Co.,  211  Mo.  158,  109  S. 
\V.  560;  Smith  vs.  Insurance  Co.,  173  Mo.  329,  72  S.  W.  935; 
Paschedag  vs.  Insurance  Co.,  155  Mo.  App.  185,  134  S.  \V.  102. 
Most  of  the  collateral  questions  presented  here  have  been  settled 
beyond  further  controversy  by  the  cases  above  cited,  and  learned 
counsel  have  so  conceded  in  their  briefs  and  arguments  in  this 
court.  It  is  no  longer  a  question  that  the  provisions  of  the  non- 
forfeiture statutes  enter  into  and  form  a  part  of  every  policy  of 
insurance  issued  in  this  state  by  foreign  as  well  as  domestic  com- 
panies when  authorized  to  carry  on  their  business  here.  These 
statutory  provisions  become  the  supreme  law  of  every  policy 
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"anything  in  the  policy  to  the  contrary  notwithstanding."  In  the 
interpretation  and  construction  of  the  poHcy  contract,  they  domi- 
nate and  override  all  conflicting  provisions.  As  to  the  matters 
mentioned  therein,  these  statutory  provisions  deprive  the  parties  of 
freedom  to  contract.  The  object  of  these  nonforfeiture  statutes 
is  to  provide  against  forfeiture  of  policies  for  nonpayment  of 
premiums  by  specifying  that  the  net  value  of  the  policy  shall  be 
used  in  purchasing  temporary  insurance  unless  paid-up  insurance 
is  demanded  within  sixty  days.  These  provisions  cannot  be  con- 
tracted away  except  in  the  instance  and  in  the  manner  provided 
by  section  7900,  R.  S.  1899.  Smith  vs.  Insurance  Co.,  173  Mo. 
329,  340,  72  S.  W.  935 ;  Cravens  vs.  Insurance  Co.,  148  Mo.,  583, 
50  S.  W.  519,  53  L  .R.  A.  305,  71  Am.  St.  Rep.  628;  Burridge  vs. 
Insurance  Co.,  211  Mo.  158,  172,  109  S.  W.  560.  In  Christensen 
vs.  Insurance  Co.,  160  Mo.  App.  486,  493,  141  S.  W.  6,  8,  the 
court  said :  "Our  Supreme  Court  has  twice  ruled  that  no  portion 
of  the  three-fourths  of  the  net  value  of  the  policy  may  be  appro- 
priated to  any  purpose  other  than  the  payment  for  temporary  or 
extended  insurance  or  the  liquidation  of  notes  for  past  premiums, 
as  the  statute  stood  at  the  time  the  policy  here  in  suit  was  issued. 
See  Smith  vs.  Mutual  Ben.  Life  Ins.  Co.,  173  Mo.  329,  72  S.  W. 
935;  Burridge  vs.  New  York  Life  Ins.  Co.,  211  Mo.  158,  109  S. 
W.  560.  The  theor}'  of  those  cases  goes  to  the  effect  that  the 
nonforfeiture  statute  in  force  at  the  time  the  policy  is  issued  enters 
into  it  as  a  parcel  of  the  contract  and  operates  to  prohibit  any 
subsequent  change  or  modification  thereof  between  the  parties 
thereto  affecting  the  application  of  the  net  value." 

It  is  also  settled  that  what  cannot  be  done  by  the  original  policy 
contract — "a  straight  line" — cannot  be  done  by  a  supplemental  or 
collateral  contract,  in  this  case  a  loan  agreement ;  that  is,  "cannot 
be  done  in  a  circle."  Burridge  vs.  Insurance  Co.,  211  Mo.  158,  178, 
109  S.  W.  560;  Head  vs.  Insurance  Co.,  241  Mo.  403,  408,  147  S. 
W.  827. 

It  is  also  the  settled  law  that,  in  determining  the  amount  of 
the  net  value  of  the  policy  applicable  to  purchasing  temporary  or 
extended  insurance,  the  insurance  company  has  no  right  to  de- 
mand, nor  can  it  compel,  a  deduction  of  any  indebtedness  of  the 
insured  to  the  company  except  "notes  given  on  account  of  past 
premium  pavments  on  said  policy."  Smith  vs.  Insurance  Co., 
173  Mo.  329;  341,  72  S.  W.  935;  Burridge  vs.  Insurance  Co.,  211 
Mo.  158,  171,  109  S.  W.  560;  Paschedag  vs.  Insurance  Co.,  155 
Mo.  App.  185,  198,  134  S.  W.  102.  It  must  therefore  be  held  that 
the  defendant  in  this  case  acquired  and  had  no  right  or  authority 
either  by  the  original  policy  or  by  the  supplemental  loan  agree- 
ment, or  both  combined,  to  use  the  net  value  of  the  policy  in  pay- 
ing off  or  canceling  the  loan  made  by  it  to  the  assured.  Whether 
the  assured  could  or  did  confer  this  right  by  consent  and  agree- 
ment after  default  was  made  in  paying  the  premiums  will  be  con- 
sidered later. 
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The  pledging  of  the  policy  as  security  for  the  loan  and  the  fore- 
closure of  the  lien  on  the  same  and  the  application  of  the  pro- 
ceeds to  a  pa3^ment  of  th^  loan,  in  so  far  as  such  acts  depend  for 
their  validity  on  any  power  or  authority  given  by  the  policy  and 
loan  agreement,  were  a  mere  nullity.  These  matters  and  things 
did  not  have  for  their  object  and  purpose  and  did  not  result  in 
**a  surrender  of  the  policy  to  the  company  for  a  consideration 
adeijuate  in  the  judgment  of  the  legal  holder  thereof,"  which  is 
a  statutory  exception  to  the  application  of  the  preceding  nonfor- 
feiture sections  of  the  statute  in  question.     Section  75^00,  R,  S. 

It  is  also  conceded,  and  need  only  be  mentioned,  that  the  amend- 
ment of  section  7897,  R.  S.  1899,  by  Acts  of  1903,  p.  208,  permit- 
ting any  indebtedness  of  the  insured  to  the  company  to  be  deducted 
from  the  net  value  of  the  policy  before  applying  the  same  to  the 
purchase  of  temporary  or  extended  insurance,  is  not  applicable  to 
this  policy  as  it  was  issued  before  such  amendment,  though  the 
loan  was  made  after  the  amendment.  That  act  is  not  retroactive. 
Paschedag  vs.  Insurance  Co.,  155  Mo.  App.  185,  199,  134  S.  W. 
102;  Christensen  vs.  Insurance  Co.,  152  Mo.  App.  551,  556,  134 
S.  W.  100;  Christensen  vs.  Insurance  Co.,  160  Mo.  App.  495,  141 
S.  W.  6;  Burridge  vs.  Insurance  Co.,  211  Mo.  158,  173,  109  S.  W. 
560. 

[3]  It  is  also  suggested  that  the  policy  and  loan  agreement  in 
question  makes  the  loan  payable  solely  out  of  the  policy  or  its  pro- 
ceeds, pledged  for  its  payment  as  collateral  security,  and  imposes 
no  personal  liability  on  the  insured.  It  is  hence  argued  that,  as 
there  was  no  indebtedness  of  the  assured  to  the  defendant,  none 
could  by  contract  or  consent  be  deducted  from  the  net  value  of 
the  policy  before  applying  it  to  the  purchase  of  temporary  or  ex- 
tended insurance.  We  do  not  so  read  or  interpret  the  policy  and 
loan  contract.  The  fact  that  the  company  mainly  relied  on  the 
security  to  collect  its  money  does  not  relieve  the  personal  liability, 
as  such  is  often  the  case  in  making  loans  with  security.  The 
transaction  is  denominated  a  loan  throughout  and  bears  interest. 
There  is  an  express  promise  "to  pay  said  company  said  sum  when 
due  with  interest,"  and  the  privilege  is  given  to  pay  the  amount 
and  interest  at  any  time  and  reclaim  the  policy.  The  loan  is  spe- 
cified to  become  due  and  payable  "if  any  premium  on  said  policy 
or  any  interest  on  said  loan  is  not  paid  on  the  date  when  due,*' 
and  such  date  is  clearly  fixed  by  the  policy.  In  Christensen  vs. 
Insurance  Co.,  160  Mo.  App.  486,  496,  141  S.  W.  6,  9,  the  court, 
in  speaking  of  a  similar  loan  agreement,  said :  "The  fact  that  the 
attempted  pledge  of  a  portion  of  the  net  reserve  available  to  the 
purchase  of  extended  insurance  was  invalid  is,  of  course,  without 
influence  as  to  the  indebtedness  itself.  On  December  IS,  1905,  the 
insured  defaulted  in  the  payment  of  his  premium  due  on  that  date 
and  defaulted  as  well  with  respect  to  the  payment  of  interest  on 

Vol.   XL.III.— 18 


Digitized  by 


Google 


188  Insurance  Law  Journal  Vol.  43.         [Feb.,  1914. 

his  loan.  Because  of  such  defaults,  the  loan  became  due,  for  such 
was  the  agreement  between  the  parties,  and  in  this  respect  the 
agreement  was  certainly  valid,  though  it  contemplated  as  well  a 
pledge  of  a  portion  of  the  net  reserve  not  authorized  by  the 
statute." 

In  Paschedag  vs.  Insurance  G).,  155  Mo.  App.  185,  197,  134 
S.  W.  102,  the  court,  speaking  of  such  an  agreement,  said :  "It 
is  true  enough  the  loan  contract  does  not  expressly  provide  for 
a  repayment  of  the  loan  except  in  so  far  as  it  authorizes  defend- 
ant to  appropriate  the  cash  surrender  value  of  the  policy  to  that 
purpose,  but  it  nevertheless  implies  an  agreement  to  that  effect, 
for  it  recites  the  matter  as  a  loan  to  bear  interest  until  a  definite 
time  and  pledges  the  policies  as  collateral  security  therefor. 
Both  parties  understood  at  the  time  that  they  were  making  a  loan, 
and  nothing  appears  whereby  the  intention  is  manifested  to  ter- 
minate the  relation  of  insurer  and  insured  by  defendant  paying 
to  the  insured  the  cash  surrender  value  of  the  policies  for  their 
surrender  and  cancellation.'* 

In  Smith  vs.  Insurance  Co.,  173  Mo.  329,  340,  72  S.  W.  935, 
938,  after  holding  that  the  pledge  of  the  net  value  of  a  policy  to 
the  payment  of  a  similar  loan  was  invalid,  the  court  said :  *'Of 
course,  if  the  assured  should  live  beyond  the  period  of  the  tem- 
ix)rary  insurance,  the  policy  would  become  extinct  and  the  de- 
fendant would  have  only  the  personal  liability  of  the  estate  of 
the  assured  to  depend  on." 

In  Bank  vs.  Insurance  Co.  (C.  C.)  81  Fed.  935,  the  court 
said :  "While  it  may  be  that  in  the  settlement  of  an  annual  pre- 
mium the  portion  thereof  represented  by  the  certificate  of  loan 
does  not  actually  pass  back  and  forth  between  the  insured  and 
the  company,  yet  the  transaction  in  substance  is  a  loan  of  money. 
The  certificate  designates  it  a  *loan/  the  amount  bears  'interest.' 
and  it  is  made  a  lien  on  the  policy  until  'paid.'  No  doubt  the 
company's  main  reliance  is  upon  this  lien  because  of  its  effective- 
ness, but  personal  liability  is  not  expressly  or  necessarily  ex- 
cluded. A  loan  imports  an  obligation  to  pay  back.  I  do  not  see 
why  an  action  could  not  be  maintained  on  the  certificate  of  loan 
after  demand.  Debt  lies  whenever  a  sum  certain  is  due,  without 
regard  to  the  way  in  which  the  obligation  was  incurred  or  by 
what  is  is  evidenced.  Stockell  vs.  U.  S.,  13  Wall.  531  [20  L. 
Ed.  491]." 

We  think,  therefore,  that  the  loan  transaction  and  agreement 
had  between  the  insured  and  the  defendant  created  a  personal 
obligation  on  the  insured  to  pay  the  amount  of  the  loan  with  in- 
terest and,  as  the  pledge  of  the  policy  was  invalid  in  so  far  as 
it  authorized,  or  rather  attempted  to  empower  defendant  to  com- 
pel, the  use  of  the  net  value  of  the  policy  in  discharging  the  loan, 
such  loan  was,  so  far  as  this  case  is  concerned,  nothing  but  a 
personal  obligation  of  the  insured  and  plaintiff  to  the  defendant. 


Digitized  by 


Google 


Life.]  GUlen  vs.  New  York  Life  Ins.  Co.  189 

[4]    For  the  purpose  of  this  case  then,  after  the  assured  had 
defaulted  in  the  payments  of  his  premiums,  the  situation  was  this ; 
He   had  to  his  credit  with  the  defendant  the  net  value  of  his 
policy,  computed  as  specified  by  section  7897,  R.  S.  1909,  which 
he  had  an  undoubted  right  to  have  used  to  purchase  temporary 
or  extended  insurance,  and,  unless  he  consented  to  use  it  in  some 
diflFerent  way  permitted  by  the  exceptions  to  the  nonforfeiture 
statutes,  the  law  itself  would  apply  it  to  that  purpose.     On  the 
other  hand,  he  was  indebted  to  the  defendant  as  a  personal  obliga- 
tion only  in  a  sum  equal  to  or  greater  than  this  net  value.    In  this 
situation,  could  he  contract  to  surrender  his  policy  and  terminate 
liis  relations  with  defendant?    We  think,  as  held  in  Christensen 
vs.  Insurance  Co.,  160  Mo.  App.  486,  141  S.  W.  6,  that,  in  view 
of  the  last  clause  of  section  7900,  R.  S.  1899,  he  could.    The  rea- 
^n    for  restricting  by  our  nonforfeiture   statutes  the   right  to 
contract  between  the  insurer  and  the  insured  is  well  expressed 
^y  Judge  Valiant  in  Smith  vs.  Insurance  Co.,  173  Mo.  329,  341, 
/2  S.  W.  935,  938,  as  follows :    *'There  is  a  great  deal  of  technical 
^t^arning  in  the  subject  of  life  insurance,  and  our  lawmakers  have 
proceeded  on  the  theory  that  the  average  man  who  takes  out  a 
Micy  on  his  life  is  not  equal  in  skill  and  learning  in  the  tech- 
nicality on  that  subject  to  the  experienced  officers  of  the  insur- 
ance   company,    and    for   that    reason    have    written    into    such 
contracts  some  provisions  which  the  parties  to  them  cannot  avoid.'' 
riie  right  and  power  of  the  insured  to  contract  with  reference 
to  the  use  of  the  net  value  of  his  policy  otherwise  than  in  pur- 
chasing extended  insurance  is  restricted  only  and  not  entirely 
prohibited.     The  statute  itself  contains  exceptions,  and  among 
^^her  things  provides  that  the  nonforfeiture  provisions  shall  not 
^Pply  "if  the  policy  shall  be  surrendered  to  the  company  for  a 
^nsideration    adequate    in    the    judgment    of    the    legal    holder 
"hereof/'    By  the  terms  of  this  exception  the  assured  may  make  a 
^^ontract  with  the  insurer  having  for  its  abject  and  purpose  and 
actually  resulting  in  a  surrender  of  the  policy  to  the  company  and 
^"^ereby  terminating  the  relations  of  insurer  and  insured.     The 
'-^Rislature  evidently  thought  the  insured  would  be  capable  of 
leaking  so  simple  a  contract  as  surrendering  his  policy  to  the 
insurer  for  a  consideration  to  be  fixed  and  agreed  to  by  him- 
^^If,     The   insured   cannot   contract   in   advance,   either   in   the 
Policy  Qj.  ijj  ^i^Q  application  for  it  or  by  any  supplementary  or 
^^n  agreement,  that  he  will  use  the  net  value  of  his  policy  in 
^^se  of  default  in  payment  of  premiums  for  a  purpose  other  than 
^^^chasing  extended  insurance  except  in  the  two  cases  provided 
^^^  by  the  same  statute  where  the  policy  contains  a  provision 
\or  the  holder  receiving  unconditionally  the  full  net  value,  either 
jji  cash  or  by  new  paid-up  policy.    Whenever  the  surrender  of  a 
poli^is  after  or  grows  out  of  the  default  in  paying  the  premi- 
ums, the   consideration   for   the   surrender   must  be   fixed  and 
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agreed  to  after  such  default.  The  hands  of  the  insured  must  be 
left  untied  until  he  is  ready  to  and  does  actually  surrender  the 
policy  to  the  company. 

Jn  speaking  of  the  exceptions  to  our  statute  now  under  con- 
sideration, the  Supreme  Court  of  the  United  States,  in  Equitable 
Life  Society  vs.  Clements,  140  U.  S.  loc.  cit.  234,  11  Sup.  Ct. 
823  (35  L.  Ed.  497),  which  case  has  been  the  foundation  of  most 
of  our  state  decisions,  said :  *'In  defining  each  of  these  two  cases, 
the  statute,  while  allowing  the  holder  to  make  a  new  bargain 
with  the  company,  at  the  time  of  surrendering  the  policy,  and 
upon  such  terms  as,  on  the  facts  then  appearing,  are  satisfactory 
to  him,  yet  significantly,  and,  it  must  be  presumed,  designedly, 
contains  nothing  having  the  least  tendency  to  show  an  intention 
on  the  part  of  the  Legislature  that  the  company  might  require  the 
assured  to  agree  in  advance  that  he  would  at  any  future  time  sur- 
render the  policy  or  lose  the  benefit  thereof,  upon  any  terms  but 
these  prescribed  in  the  statute." 

In  Smith  vs.  Insurance  Co.,  173  Mo.  329,  342,  72  S.  W.  935, 
939,  the  court  said :  "True  the  plaintiff's  husband  did  obtain  that 
amount  of  money  from  the  company,  but  not  after  default  in 
the  payment  of  the  premium,  not  after  the  provisions  of  the 
statute  under  discussion  took  effect,  not  as  in  payment  to  him  of 
the  cash  surrender  value  of  the  policy ;  but  he  obtained  it  as  a 
loan  for  which  he  executed  his  note  and  gave  collateral  security 
and  for  which  his  estate  is  liable  to  the  defendant,  and  for 
which  also  the  defendant  holds  the  policy  in  suit  as  security." 
And  in  Burridge  vs.  Insurance  Co.,  211  Mo.  158,  178-179,  109 
S.  W.  560,  566,  the  Supreme  Court  rejected  the  defense  of  the 
insurer  because  the  insured  was  insane  and  could  not  contract, 
or  agree  as  to  a  surrender  of  the  policy  or  a  consideration  there- 
for at  the  time  of  the  alleged  actual  surrender  of  the  policy, 
though  he  had  tried  to  do  so  by  contract  in  advance,  and  because 
no  consideration  was  shown  to  have  been  accepted  at  the  time 
of  the  surrender.  But  the  court  also  said :  "That  section  plainly 
contemplates  that  the  relation  of  insurer  and  insured  may  be 
brought  to  an  end  if  the  insurer  complies  with  its  provisions,  and 
the  policy  is  surrendered  'for  a  consideration  adequate  in  the 
judgment  of  the  holder.'  " 

In  Paschedag  vs.  Insurance  Co.,  155  Mo.  App.  185,  199,  134  S. 
W.  102,  the  court  gives  the  reasons  why  a  loan  contract  provid- 
ing for  a  surrender  of  a  policy  in  case  of  default  in  paying  in- 
terest and  premiums  does  not  fall  within  the  exceptions  to  the 
statute  providing  for  a  surrender  of  the  policy  "for  a  considera- 
tion adequate  in  the  judgment  of  the  legal  holder  thereof,"  in 
these  words :  "But,  of  course,  this  involves,  too,  a  transaction 
where  the  parties  contemplate  a  cessation  of  the  insurance  con- 
tract at  the  time.  By  the  express  provision  of  the  statute,  the 
insured  may  surrender  the  policy  and  terminate  the  relation  of 
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insurer  and  insured  for  any  consideration  which  in  his  judg- 
ment is  adequate  therefor;  but  the  consideration  must  be  given 
by  the  company  for  such  a  surrender  and  not  for  some  other 
purpose.  *  *  *  Where  the  transaction  is  denominated  by  the 
parties  as  a  loan  and  the  pledge  of  the  policies,  and  their  dealings 
tvuching  the  matter  manifest  they  did  not  intend  the  policy  was 
thereby  surrendered  in  the  sense  of  the  statute  referred  to  for 
a  consideration  adequate  in  the  judgment  of  the  insured,  the 
court  is  not  justified  jn  saying  the  transaction  was  a  surrender. 
For  a  case  directly  in  point,  see  Raymond  vs.  Insurance  Co.,  86 
Mo.  App.  391." 

We  therefore  hold  that,  while  the  plaintiff  did  not  and  could 
not  by  the  policy  or  loan  agreement  make  a  valid  contract  com- 
pelling him  to  surrender  his  policy  in  case  of  default  in  pay- 
ment of  premiums  and  interest  and  apply  the  net  value  of  the 
policy  or  any  part  thereof  in  payment  of  such  loan,  yet  he  could 
after  such  default  voluntarily  agree  to  and  actually  surrender  his 
policy  to  the  company  in  consideration  of  the  payment  of  his 
personal  debt  to  the  company  out  of  the  net  value  of  his  policy. 

[5,  6]  Viewing  this  case  as  we  must  from  the  standpoint  that 
the  assured's  pledge  of  his  policy  to  the  payment  of  his  loan  was 
void,  that  such  loan  was  a  personal  debt  only,  that  after  his  de- 
fault in  payment  of  the  premium  and  interest  he  was  perfectly 
free  to  refuse  or  give  assent  to  the  use  of  the  net  value  of  the 
policy  to  the  payment  of  his  indebtedness  to  the  company  in- 
stead of  applying  it  to  the  purchase  of  temporary  insurance — a 
proposition,  which,  if  accepted,  would  result  in  a  surrender  of 
his  policy  for  a  consideration  adequate  in  his  judgment — the  sole 
question  remaining  is  to  determine  whether  he  did  assent  to  this 
settlement  and  surrendered  his  policy.  We  will  concede  that  he 
might  assent  to  this  arrangement  either  directly  or  by  way  of 
estoppel.  It  must  be  granted,  however,  that  the  defendant  had 
no  right  to  impose  on  the  insured  any  such  settlement,  and  it 
will  be  seen  that  when  it  wrote  to  him  in  effect  that  it  had  fore- 
closed the  loan  and  applied  the  net  value  of  the  policy  to  the 
payment  of  the  loan,  thus  canceling  both  the  policy  and  his  per- 
sonal indebtedness  to  it,  the  letter  in  no  wise  suggested  that  he 
had  any  right  to  object  and  decline  any  such  settlement.  This 
letter  was  not  designed  to  give  the  insured  any  freedom  to  con- 
tract with  reference  to  this  matter.  It  gave  no  figures  or 
amounts  and  no  information  as  to  the  method  of  computation 
used  or  how  it  arrived  at  the  result  that  the  policy  is  of  no  value. 
It  is  based  on  the  assumption  by  the  defendant  that  the  loan 
agreement  and  pledge  of  the  policy  gave  the  defendant  company 
the  absolute  right  to  apply  the  net  value  of  the*  policy  in  payment 
of  the  loan  and  that  it  had  exercised  this  right,  and  therefore 
the  "policy  has  no  further  value."  The  letter  does  not  call  for 
any  choice  or  answer,  and  the  only  thing  suggested  that  the  in- 
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sured  could  do  is  to  have  protested  against  this  arbitrary  ac- 
tion of  the  company.  The  contention  of  the  defendant  is  that 
the  failure  of  the  insured  to  so  protest  works  an  estoppel  by  ac- 
quiescence equivalent  to  a  voluntary  agreement  that  the  policy 
be  surrendered  in  consideration  of  the  cancellation  of  the  loan 
indebtedness.  It  must,  however,  be  borne  in  mind  that  the  in- 
sured was  under  no  obligation  to  make  any  choice  or  request  in 
order  to  obtain  the  extended  insurance.  The  law  gave  him 
this  benefit  unless  he  voluntarily  chose  and  assented  to  the  other 
alternative  of  at  that  time  surrendering  the  policy  for  a  consid- 
eration adequate  in  his  judgment. 

[7]  In  thus  charging  against  the  insured  a  duty  to  protest 
against  the  company's  action  in  this  respect,  defendant  imputes 
to  him  and  the  beneficiary  a  better  knowledge  of  their  rights 
under  the  policy  than  was  possessed  by  the  company.  We  will 
accord  to  the  company  an  honesty  of  purpose  and  that  it  hon- 
estly believed  the  loan  agreement  and  pledge  of  the  policy  gave 
it  a  right  to  thus  cancel  the  policy,  although,  as  we  have  seen, 
it  was  mistaken  in  this.  As  said  in  Smith  vs.  Insurance  Co., 
supra,  the  insured  is  not  presumed  to  have  the  technical  knowl- 
edge in  reference  to  life  insurance  contracts  possessed  by  the 
experienced  officers  of  such  companies;  and,  if  they  did  not 
know  the  rights  of  the  res[)ective  parties  under  this  policy  con- 
tract, how  can  the  insured  be  charged  with  sufficient  knowledge 
of  his  rights  thereunder  on  which  to  base  a  protest?  Logic  and 
common  sense  demand  that  before  there  is  a  duty  to  protest 
against  any  action  of  another  the  party  protesting  must  have  suf- 
ficient knowledge  of  his  rights  to  justify  such  protest  and  which 
suggests  to  him  his  duty  to  make  protest.  "Waiver  is  always  a 
question  of  intention  and  rests  upon  a  full  knowledge  of  all  the 
material  facts  upon  the  part  of  the  person  against  whom  the 
defense  is  interposed.  In  the  case  at  bar  there  is  no  evidence 
that  the  present  beneficiary  had  any  knowledge  or  information 
whatever  of  her  rights  under  the  contract  in  suit  as  fixed  by  the 
statutes  and  laws  of  Missouri,  and  hence  there  is  no  evidence 
that  she  should  have  intended  to  abandon  the  enforcement  of 
such  rights."  Head  vs.  Insurance  Co.,  241  Mo.  403,  419,  147  S. 
W.  832;  Burke  vs.  Adams,  80  Mo.  504,  514,  50  Am.  Rep.  510; 
Tennent  vs.  Insurance  Co..  133  Mo.  App.  345,  362,  112  S.  W. 
754.  Nor  were  there  any  sufficient  facts  pleaded  to  con.stitute 
an  estoppel.  A  plea  of  estoppel  to  be  sufficient  must  plead  the 
facts  and  elements  of  an  estoppel,  one  of  which  is  that  the  party 
invoking  the  estoppel  was  in  some  manner  prejudiced  thereby — 
that  he  was  induced  to  do  or  refrain  from  doing  something  to 
his  injury.  Whatever  may  be  the  facts,  the  defendant  did  not 
plead  that  it  refrained  from  collecting  the  personal  obligation 
arising  from  the  loan  agreement  because  of  its  reliance  on  such 
debt  being  fully  paid  by  the  application  of  the  net  value  of  the 


Digitized  by 


Google 


Life.]  GUUn  vs.  New  York  Life  Ins.  Co.  193 

policy  to  such  purpose.  Miller  vs.  Anderson,  19  Mo.  App.  71, 
and  cases  cited:  Osburn  vs.  Court  of. Honor,  152  Mo.  App.  652, 
661,  133  S.  W.  87;  Northrup  vs.  Coulter,  150  Mo.  App.  639, 
649.  131  S.  W.  364. 

In  the  Head  Case,  supra,  as  in  this  one,  the  insurance  com- 
pany undertook  to  enforce  its  supposed  right  under  a  similar 
loan  agreement  to  apply  the  net  value  of  the  policy  at  the  time 
of  default  in  payment  of  premiums  to  the  payment  of  the  loan 
and  gave  the  insured  and  beneficiary  written  notice  of  its  action 
to  that  effect.  The  tacts  there  show  that  the  insured  and  bene- 
ficiary received  and  retained  this  notice  without  any  response  or 
objection  for  nearly  a  year  and  until  the  insured's  death.  Then, 
for  the  first  time,  the  alleged  settlement  was  repudiated  by  bring- 
ing suit  on  the  policy  on  the  theory  that  the  policy  was  kept  in 
force  by  applying  the  net  value  to  the  purchase  of  temporary  in- 
surance alone.  There  was  a  small  net-value  surplus  left  after 
paying  the  amount  of  the  loan,  which  was  applied  to  purchase 
a  paid-up  policy  amounting  to  $89,  and  an  indorsement  to  this 
effect  was  made  on  the  policy  and  same  returned  to  and  re- 
tained by  the  insured  along  with  the  statement  as  to  the  use  of 
the  greater  portion  of  the  net  value  in  paying^  the  loan.  The 
insurance  company  oflFered  to  pay  and  tendered  the  amount 
due  as  a  paid-up  policy.  Responding  to  the  question  of  waiver 
or  estoppel  under  these  facts,  the  court,  in  addition  to  what  is 
above  quoted,  held:  "Neither  can  it  be  urged  that  the  $89 
tendered  to  plaintiff  before  and  by  this  suit  as  the  full  amount 
of  a  paid-up  policy  under  the  New  York  law,  and  the  fact  that 
the  policy  was  returned  to  her  with  that  indorsement  and  re- 
tained for  some  months  until  after  the  death  of  her  father,  be 
held  to  operate  as  a  waiver  of  any  rights  to  which  she  was  other- 
wise entitled." 

On  the  point  now  being  discussed,  the  Head  Case,  supra, 
seems  to  be  in  direct  conflict  with  the  case  of  Christensen  vs. 
Insurance  Co..  160  Mo.  App.  486,  141  S.  W.  6;  the  facts  of  the 
two  cases  being  so  near  alike  as  to  warrant  no  distinction  in 
principle.  The  decision  in  the  Head  Case  was  rendered  shortly 
after  the  decision  in  the  Christensen  Case  and  makes  no  men- 
tion of  it.  The  only  difference  pointed  out  between  the  present 
case  and  the  Christensen  Case  is  that  in  the  Christensen  Case 
the  whole  net  value  of  the  policy  was  not  used  in  paying  the 
loan,  and  therefore  the  policy  was  returned  and  retained  by  the 
insured  in  that  case  with  an  indorsement  on  the  policy  as  to 
how  the  net  value  had  been  applied;  while  in  this  case,  the 
whole  of  the  net  value  being  so  used,  there  was  no  need  to  re- 
turn the  policy  and  the  notice  as  to  the  company's  action  in  the 
matter  was  given  by  letter.  The  Christensen  Case,  however, 
does  not  differ  from  the  Head  Case,  supra,  even  in  that  respect. 
In  each  case,  however,  a  written  notice  in  some  form  was  sent 
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to  the  insured  notifying  him  as  to  what  had  been  done  in  the 
way  of  applying  the  net  value  of  the  policy  to  a  cancellation  of 
the  loan  and  the  effect  thereof  on  the  policy.  It  is  the  acqui- 
escence of  the  insured  after  full  notice  as  to  what  had  been 
done  that  constitutes  the  estoppel  in  either  case,  and  it  does  not 
matter  whether  the  notice  comes  from  an  indorsement  on  the 
policy  or  in  a  letter  to  the  insured. 

This  court,  of  course,  is  bound  by  the  Head  Case,  supra,  as 
being  the  last  decision  of  the  Supreme  Court.  We  have,  how- 
ever, sufficiently  indicated  our  own  views  on  the  matter.  It  is 
conceded  in  this  case,  as  in  the  Head  and  Christensen  Cases,  that 
there  was  no  direct  or  express  assent  or  agreement  to  a  surrender 
of  the  policy  for  a  consideration  adequate  in  the  judgment  of 
the  insured,  and  we  hold,  as  did  the  Supreme  Court,  that  the 
facts  here  are  not  sufficient  to  show  that  such  result  was  ac- 
complished by  acquiescence  amounting  to  an  estoppel. 

The  judgment  will  therefore  be  affirmed. 

Robertson,  P.  J.,  and  Farrington,  J.,  concur. 


♦  »» 


SUPREME  COURT  OF  MICHIGAN. 


BOWEN 

vs. 

PRUDENTIAL  INS.  CO.  OF  AMERICA.* 

1.  INSURANCE— LIFE  POLICY— APPLICATION— EFFECT. 
Where  an  application  for  a  life  insurance  policy  provided  that  the  policy 

should  not  take  effect  until  issued  and  delivered  by  the  company,  and 
the  first  premium  paid  in  full,  while  insured  was  in  good  health,  the 
application  was  binding  on  insured,  became  part  of  the  proposed 
contract,  and  fixed  the  time  when  the  policy  should  become  operative 
and  the  insurance  begin. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  362-371;    Dec.  Dig.  §  175.) 

2.  INSURANCE-COMMENCEMENT    OF    CONTRACT— POLICY- 

ACTUAL  DELIVERY— NECESSITY. 

While  it  is  generally  held,  in  the  absence  of  an  agreement  to  the  con- 
trary, that  actual  delivery  is  not  a  prerequisite  to  the  taking  effect  of 
a  policy  or  contract  of  insurance,  provided  the  contract  is  otherwise 
complete,  yet,  if  there  is  a  provision  or  agreement  that  the  policy 
shall  not  be  in  force  until  actual  delivery  to  insured,  the  contract  will 
not  be  consummated  or  the  insurer  bound  without  such  delivery. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  219-230;  Dec.  Dig.  §  136.) 

*  Decision  renrlered,  Dec.  20,  1913.    144  N.  W.  Rep.  543. 
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5.  INSURANCE— CONTRACT— TAKING  EFFECT—TIME— DELIV- 
ERY OF  POLICY  TO  AGENT. 

Decedent  applied  for  a  policy  of  life  insurance  October  27,  igio^  and  paid 
the  first  premium,  taking  a  receipt,  which  provided  that  the  payment 
should  not  be  binding  on  the  insurer,  and  would  be  returned  if  tltc 
application  was  declined.  The  application  also  provided  that  the 
policy  should  not  take  effect  until  it  was  delivered,  and  the  first  pre- 
mium paid,  while  insured's  health  was  in  the  condition  described  in 
the  application.  January  16,  1911,  the  policy  was  issued,  dated  Janu- 
ary 24th,  and  mailed  to  the  defendant's  manager  in  Kansas,  with  in- 
structions not  to  deliver  the  policy  unless  the  applicant  was  in  satis- 
factory health.  On  the  same  day  the  policy  was  so  received  insured 
was  killed,  and  the  state  manager,  without  knowledge  of  nis  death, 
mailed  the  policy,  with  similar  instructions,  to  the  soliciting  agent 
for  delivery,  but,  insured  being  then  dead,  the  policy  was  never  dc- 
'livered,  and  a  tender  of  the  premium  already  paid  was  refused. 
Held,  that  neither  of  defendant's  agents  so  receiving  the  policy  was 
the  agent  of  insured,  and  that  there  was  no  delivery  of  the  policy 
prior  to  insured's  death  sufficient  to  initiate  a  contract  of  insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  219-230;   Dec.  Dig.  §  136.) 

Error  to  Circuit  Court,  Montcalm  County;  Frank  D.  M.  Davis 
Judge. 

Action  by  Myrtle  E.  Bowen  against  the  Prudential  Insurance  Com- 
pany of  America.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
\ersed. 

Argued  before  Steere,  C.  J.,  and  Moore,  McAlvay,  Brooke,  Kuhn, 
Stone,  Ostrandcr,  and  Bird,  JJ. 

Kleinhans,  Knappen  &  Uhl,  of  Grand  Rapids,  for  Appellant. 
Walker  &  Fitzgerald,  of  Grand  Rapids,  for  Appellee. 

Steere,  J. 

Plaintiff  brought  this  action  in  the  circuit  court  of  Montcalm 
County  to  recover  the  amount  of  an  insurance  policy  for  $1,000, 
alleged  to  have  been  issued  by  defendant  on  the  life  of  her  hus- 
band, Eugene  T.  Bowen,  who  was  accidentally  killed  on  the  28th 
of  January,  1911.  Deceased  resided  in  Montcalm  County,  near 
Howard  City,  which  was  his  postoffice  address.  Said  policy  is 
dated  the  24th  day  of  January,  1911,  and  at  the  time  of  the  death 
of  deceased  was  in  the  hands  of  Charles  McCready,  state  manager 
for  defendant,  located  at  Wichita,  Kan.  Defendant  was  and  is  a 
foreign  corporation  organized  under  the  laws  of  the  state  of  New 
Jersey,  with  its  home  office  at  Newark  in  said  state,  being  author- 
ized to  do  business  in  the  states  of  Kansas  and  Michigan,  respec- 
tively. 

The  issue  presented  is  whether  or  not  .said  policy  ever  became 
operative.  It  is  claimed  by  defendant  that  it  had  not  yet  become 
valid  and  binding  because  of  nondelivery. 

The  facts  in  the  case  are  practically  undisputed,  Eugene  T. 
Bowen,  deceased,  made  application  on  December  27,  1910,  for 
insurance  in  defendant  company,  naming  plaintiff  as  the  benefi- 
ciar\'.  At  that  time  his  age  on  his  nearest  birthday  was  34  years ; 
he  having  been  born  on  June  29,  1876.     He  asked  to  have  his 
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policy  dated  on  the  day  he  made  his  application.  The  application 
was  solicited  and  taken  by  an  acquaintance  of  deceased  named 
Van  Ostrand,  who  was  a  special  agent  of  defendant,  apparently 
with  a  roving  commission,  but  working  under  said  McCready,  the 
Kansas  state  manager  of  Wichita.  Van  Ostrand's  home  was  in 
Marion,  Kan.,  and  his  position  with  defendant  was  superintend- 
ent of  agencies  under  McCready.  At  the  time  of  making  his 
application  Bowen  paid  Van  Ostrand  $21.43,  which  was  an  amount 
equal  to  the  first  premium  on  the  policy  applied  for,  taking  a  re- 
ceipt, which  provided  that  such  payment  would  in  no  manner  be 
binding  on  the  company,  except  that  it  would  be  returned  in  case 
the  company  declined  to  issue  a  policy  on  the  life  of  the  applicant. 
A  statement  of  physical  examination  for  insurance  made  .by  a 
local  physician  not  authorized  by  defendant  accompanied  the  ap- 
plication ;  but  the  defendant  company  required  an  examination 
made  by  its  own  medical  examiner.  This  examination  was  had  on 
January  16,  1911,  and  the  medical  examiner's  report  duly  for- 
warded to  the  home  office  of  defendant.  After  this  was  received 
and  approved,  the  policy  in  question  was  prepared,  dated  January 
24.  1911,  and  mailed  on  that  date,  with  instructions  attached,  to 
said  Manager  McCready  on  Saturday,  January  28th,  some  time 
during  the  forenoon.  He  also  received  about  the  same  time  a  let- 
ter of  instructions,  dated  January  25th  relative  to  an  apparent  dis- 
crepancy between  the  statements  of  age  found  in  the  application 
and  report  of  defendant's  medical  examiner.  This  we  regard  as 
unimportant,  inasmuch  as  it  appears  clearly  there  was  no  discrep- 
ancy in  fact;  deceased's  nearest  birthday  having  changed  be- 
tween the  time  of  his  application  and  the  time  of  his  last  medical 
examination.  Attached  to  the  policy  was  a  red  slip  of  instructions 
to  agents  such  as  the  company  was  in  the  custom  of  sending  with 
all  its  policies  and  receipt  for  the  insured  to  sign.  The  latter  was 
to  be  countersigned  by  the  agent  delivering  the  policy.  The  slip 
also  gave  directions  not  to  deliver  the  policy  unless  the  applicant 
was  at  the  time  in  a  satisfactory  state  of  health.  On  the  same  day 
this  i)olicy  was  received  by  AlcCready,  Saturday,  January  28th, 
Bowen  was  killed,  some  time  between  2  and  3  o'clock  in  the  after- 
noon, while  working  in  the  field  near  his  home  in  Montcalm 
Countv  hauling  stumps  with  a  team,  having  apparently  been  struck 
l)y  the  root  of  a  stump  on  which  he  was  working.  When  last  seen 
alive  by  his  father  shortly  before  the  accident  on  the  same  after- 
noon, he  was  in  good  health,  and  had  been  so  continuously  from 
the  time  he  made  application  for  insurance.  As  far  as  shown  his 
death  was  entirely  accidental.  On  Monday,  January  30th,  Mc- 
Cready, having  no  knowledge  of  the  applicant's  death,  mailed 
the  policy,  with  the  red  slip  of  instructions,  premiimi  receipt,  and 
letter  of  instructions  relative  to  the  discrepancy  in  the  age  to  B. 
D.  Van  Ostrand,  superintendent  of  agencies,  Topeka,  Kan. ;  that 
being  his  business  address.  Forwarding  these  papers  to  the  agent 
who  secured  the  ai)plicati()n,  for  delivery  to  the  applicant  accord- 
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ing  to  inclosed  instructions,  was  in  pursuance  of  the  usual  custom* 
of  defendant.  Bowen  being  dead  when  Van  Ostrand  received 
these  papers,  he  returned  the  same  to  Manager  McCready  on  Feb- 
ruary 3d,  notifying  him  of  the  situation,  at  the  same  time  remit- 
ting the  amount  paid  him  by  Bowen  to  meet  the  lirst  premium. 
This  was  sent  to  Bowen's  family  on  February  24th,  with  a  request 
for  return  of  the  receipt  for  same  given  by  Van  Ostrand  to  Bowen 
on  December  27,  1910.  This  receipt  contained  the  following 
clause:  "It  is  imderstood  that  this  payment  is  in  no  way  binding 
upon  the  said  company,  except  that  said  company  agrees  to  return 
the  amount  mentioned  hereon  in  case  the  company  declines  to 
grant  a  policy  on  the  life  of  said  applicant."  This  amotmt  was 
again  sent  to  McCready  on  April  11th  by  plaintiff's  attorney,  who 
insisted  that  defendant  was  liable  upon  the  policy  under  a  com- 
pleted contract  of  insurance. 

Plaintiff's  declaration  contains  two  counts ;  one  alleging  delivery 
of  the  policy  on  January  28th  to  plaintiff  **or  some  person  for 
and  in  his  behalf,"  the  second  basing  a  claim  of  liability  on  accept- 
ance of  the  application  and  execution  of  the  policy. 

Defendant  pleaded  the  general  issue,  and  gave  special  notice  of 
defense,  alleging  agreement  that  there  should  be  no  contract  of  in- 
surance until  delivery  of  the  policy,  and  that  the  same  was  never 
delivered  to  said  Bowen  or  any  one  in  his  behalf  prior  to  his  death 
or  at  any  other  time ;  also  giving  notice  of  payment  into  court  of 
the  money  received  by  Van  Ostrand  from  applicant,  a  tender  of 
which  had  been  kept  alive  in  the  meantime. 

At  the  close  of  plaintiff's  evidence,  and  again  at  the  close  of  all 
the  testimony  in  the  case,  defendant's  counsel  moved  for  a  directed 
verdict  in  his  behalf  on  the  ground  of  nondelivery  of  the  policy. 
This  was  denied  by  the  court,  and  verdict  directed  in  favor  of  the 
plaintiff  on  the  ground  that  there  had  been  full  performance  on 
the  part  of  deceased,  following  which  the  company  had  executed 
the  policy,  transmitted  it  from  the  home  office  to  its  agent  for 
delivery,  and  therefore,  deceased  being  in  a  legal  position  at  the 
time  of  his  death  to  have  demanded  and  compelled  delivery  of 
said  policy,  the  same  was  valid  and  binding. 

Plaintiff's  claim  that  approval  of  the  application  and  execution 
of  the  policy  by  defendant  created  a  liability  in  the  absence  of  de- 
livery cannot  be  sustained.  In  his  application  over  his  own  sig- 
nature, Bowen  expressly  agreed  "that  the  jx^licy  herein  applied 
for  shall  be  accepted  subject  to  the  privileges  and  provisions 
therein  contained,  and  said  policy  shall  nc  t  take  effect  until  the 
same  shall  be  issued  and  delivered  by  the  said  company,  and  the 
first  premium  paid  thereon  in  full,  while  my  health  is  in  the  same 
condition  as  described  in  this  application.'' 

[1]  This  is  plain  language,  easily  understood.  The  application 
was  initiative  of  the  proposed  contract,  would  become  a  part  of  it 
when  consummated,  w\is  binding  on  the  applicant,  and  fixed  the 
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time  when  his  iK>licy  should  become  operative  and  his  insurance 
begin.  It  is  presumed  to  have  been  understandingly  made.  Van 
Buren  vs.  St.  Joseph  Co.  V.  F.  Ins.  Co.,  28  Mich.  398;  Am.  Ins. 
Co.  vs.  Stoy,  41  Mich.  385,  1  N.  W.  877. 

[2]  While  it  is  generally  held,  in  the  absence  of  an  agreement  to 
the  contrary,  that  actual  delivery  is  not  a  prerequisite  of  insurance, 
provided  the  contract  is  otherwise  complete,  and  it  is  evident  that 
the  parties  intended  it  should  be  effectual  without  manual  delivery 
of  the  policy,  although  the  ultimate  issue  of  one  was  contemplated, 
it  is  also  well  settled  that,  "if  there  be  a  provision  or  agreement 
that  the  policy  shall  not  be  in  force  until  actual  delivery  to  the 
insured,  the  contract  is  not  consummated  nor  the  company  bound 
in  the  absence  of  such  delivery."  Joyce  on  Insurance,  §  98.  "A 
contract  of  insurance  never  becomes  complete  until  the  last  act 
necessary  to  be  done  by  either  party  has  in  fact  been  done,  although 
one  side  or  the  other  may  conditionally  bind  itself  by  a  proposition 
which,  when  unconditionally  accepted,  ripens  the  negotiations  into 
a  contract.  In  the  case  of  fire  insurance  contracts  there  is  often  a 
contract  before  the  policy  is  issued  or  before  it  is  delivered  to  the 
insured;  but  this  is  seldom  so  with  life  insurance  agreements, 
because  there  is  usually,  in  the  applications  as  well  as  the  policies, 
a  stipulation  that  the  jxilicy  shall  not  be  binding  until  delivery  to 
the  assured  while  in  good  health,  and  payment  of  the  premium  by 
him.  Such  conditions  are  valid  and  binding,  and  will  be  en- 
forced."   Bacon  on  Insurance  (3d  Ed.)  §  272, 

[3]  A  contract  of  insurance  rests  upon  and  is  controlled  by  the 
same  principles  of  law  applicable  to  any  other  contract.  What 
the  contracting  parties  intended,  mutually  agreed  to,  and  their 
minds  met  upon,  is  the  measure  of  their  obligations.  They  could 
agree  that  the  policy,  though  approved  and  executed,  should  have 
no  effect  until  delivered,  or  till  a  certain  time  had  arrived,  or  until 
some  other  condition  had  been  performed,  and  when  this  is  estab- 
lished the  courts  have  no  authority  to  make  the  contract  binding 
upon  either  party  contrary  to  their  intention  and  the  terms  of  their 
express  agreement. 

Here  it  was  plainly  agreed  in  writing  that  the  policy  in  question 
should  not  take  effect  until  issued  and  delivered  to  Bowen  while 
he  was  in  as  good  health  as  when  he  applied  for  the  insurance. 

It  is  contended  in  behalf  of  plaintiff  that  under  the  circum- 
stances shown  there  was  in  contemplation  of  law  such  constructive 
delivery  of  the  |X)licy  as  complies  with  the  terms  of  the  contract. 
This  is  based  on  approval  of  the  application,  execution  of  the 
policy,  and  mailing  it  to  the  general  agent  in  Kansas  for  delivery. 
Numerous  cases  are  cited  where  it  has  been  held  that,  if  the  pre- 
mium is  paid  or  acknowledged,  and  the  policy,  signed  in  accord- 
ance with  the  application,  transmitted  to  the  applicant  or  the 
company's  agent  for  delivery,  the  contract  is  complete,  although 
the  insured  failed  to  receive  it;  the  agent,  in  case  it  was  sent  to 
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him,  being  regarded  as  agent  or  trustee  for  the  insured.  Alost  of 
the  cases  so  holding  are  readily  distinguishable  from  the  one 
before  us  in  the  particular  that  the  contract  of  insurance  is  bare 
of  any  provisions  that  the  policy  shall  not  become  operative  until 
the  same  is  delivered  to  the  insured  while  in  good  health,  and  it 
was  therefore  forwarded  for  unconditional  delivery;  the  con- 
tract being  complete  in  all  its  essentials,  and  nothing  remaining 
to  be  done  but  to  put  it  into  the  hands  of  the  insured.  The  prin- 
ciple deducible  from  those  authorities  is  thus  stated,  in  May  on 
Insurance  (4th  Ed.)  §  60:  "To  constitute  a  delivery  of  a  policy, 
it  is  not  necessary  that  there  should  be  an  actual  manual  transfer 
from  one  party  to  the  other.  The  agreement  uix)n  all  the  terms, 
and  the  issue  and  transmission  to  the  agent  of  a  policy  in  ac- 
cordance therewith,  for  delivery  without  condition's,  is  tantamount 
to  a  delivery  to  the  insured." 

Can  it  be  said  here  that  the  policy  was  transmitted  to  the  agent 
for  unconditional   delivery?  While  the   word  "issued"  is  often 
loosely  used  in  relation  to  the  execution  and  transmission  of  a 
document,  issuing  and  delivering  are  in  this  connection  equivalent 
legal  terms.     A  policy  of  insurance  is  the  formal,  written  instru- 
ment in  which  a  contract  of  insurance  is  embodied,  and  in  its 
nature  such  as  to  be  within  the  general  rule  of  law  that  a  contract 
in  writing  cannot  be  varied  or  altered  by  parol  testimony.    When 
the  contract  provides  that  it  shall  not  be  operative  until  the  instru- 
ment is  delivered  to  the  assured,  delivery  means,  as  in  case  of 
delivery  of  muniments  of  title,  a  surrender  of  possession  and  con- 
trol, the  transfer  of  the  instrument  from  the  grantor  to  the  gran- 
tee, or  some  person  in  his  behalf,  in  such  a  manner  as  to  deprive 
the  grantor  of  the  right  to  recall  it  at  his  option.    Rouvier's  Dic- 
tionary.    There  are  two  essentials  to  such  a  delivery — ^an  inten- 
tion to  deliver,  and  an  act  evincing  a  i)urpose  to  part  with  control 
of  the  instrument.    It  is  difficult  to  gather  such  intention  from  the 
Undisputed  facts  in  this  case.     The  contrary  is  the  natural  infer- 
ence. The  policy  was  not  mailed  to  the  insured,  who  lived  in  Mich- 
ig"an.  nor  to  a  local  agent  there,  but  to  the  general  manager  of 
<iefendant  in  Kansas,  under  whom  the  canvasser  who  secured  the 
application  worked,  and  who  also  resided  in  Kansas.     It  was  sent 
^rom  the  head  office  to  a  subordinate  office  of  defendant  in  due 
c^ourse  of  business  and  according  to  the  general  custom,  addressed 
to  the  manager  under  whom  the  soliciting  agent  acted,  accom- 
panied  by   positive   written   instructions   that   it   should   not   be 
<ielivered  to  the  applicant  except  upon  certain  conditions,  one  of 
which  was  that  he  should  be  in  as  good  health  as  when  he  applied 
^or  insurance.     This  condition  the  applicant  knew  of,  and  had 
consented  to  as  a  part  of  his  contract.     It  is  true  that  he  would 
not  be  bound  by  any  secret  instructions  to  the  agent,  of  which  he 
had  no  knowledge,  and  in  relation  to  which  he  had  not  contracted ; 
but  of  this  condition  he  did  have  knowledge  and  had  so  contracted. 
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That  he  knew  his  application  was  tentative,  at  the  option  of  de- 
fendant, and  subject  to  certain  conditions  and  that  in  the  regular 
course  of  business  some  time  must  elapse  before  his  insurance 
would  become  effective  if  finally  granted,  is  clearly  indicated.  De- 
fendant had  once  refused  to  accept  the  application  without  a 
further  medical  examination,  to  which  he  had  subsequently  sub- 
mitted, in  Howard  City,  Mich.,  but  twelve  days  before  his  death, 
and  the  physician's  report  had  thereafter  been  forwarded  to  de- 
fendant's office  in  Newark,  N.  J.  The  instructions  sent  with  the 
policy  are  competent  and  persuasive  evidence  of  an  mtent  tending 
to  negative  the  claimed  inference,  from  its  being  mailed  to  the 
Kansas  manager  as  a  step  towards  ultimate  delivery,  that  it  was 
in  effect  sent  to  the  local  agent  for  ^'delivery  without  conditions  " 
Usage  and  accompanying  instructions  are  proper  to  be  taken  into 
account  as  aids  in  discovering  intent  when  considering  the  question 
of  delivery. 

Bowen  did  not  receive  the  policy,  and  had  no  notice  that  his 
application  was  accepted  during  his  lifetime.  On  the  day  of  his 
death,  and  shortly  before  it  occurred,  the  policy  was  received  in 
Wichita,  Kan.,  by  McCready,  who  had  nothing  to  do  with  taking 
the  application  and  no  previous  dealings  with  Bowen.  There  were 
no  personal  relations  between  them  in  connection  with  placing 
the  insurance  which  made  McCready  Rowen's  agent  to  receive  and 
hold  the  poHcy  for  him.  Busher  vs.  Insurance  Co.,  72  N.  H.  531, 
38  Atl.  41.  Van  Ostrand,  who  had  conducted  the  negotiations, 
was  the  only  representative  of  defendant  Bowen  knew  or  was 
known  to.  To  him  naturally,  and  according  to  the  usual  custom 
of  defendant,  would  be  intrusted  the  duty  of  closing  the  contract 
and  delivering  the  policy.  He  did  not  receive  it  until  over  two 
(lays  after  the  applicant's  death,  and  certainly  could  not  become 
the  agent  of  one  then  deceased. 

In  the  numerous  cases  which  have  been  passed  upon  by  various 
tribunals  where  it  was  shown  insurance  policies  had  been  for- 
warded to  local  agents  for  delivery,  the  courts  in  determining 
whether  or  not  there  was  a  constructive  delivery  and  completed 
contract,  have,  as  a  rule,  recognized  and  been  guided  by  the  dis- 
tinction between  those  cases  in  which,  pursuant  to  a  completed 
contract,  the  jxjlicy  had  been  forwarded  for  unconditional  delivery 
and  those  where,  by  the  terms  of  the  contract,  something  yet  re- 
mained to  be  done  by  the  agent  as  a  condition  precedent  to  de- 
livery. 

Authorities  are  to  be  found  where  the  claim  of  constructive 
delivery  has  been  sustained  under  the  particular  facts  shown  in 
special  cases  in  which  the  local  agent,  through  whom  the  applica- 
tion was  made,  having  received  a  policy  for  conditional  delivery, 
after  ample  time  and  opportunity  in  which  to  act,  neglected  or 
failed  to  make  delivery.  The  leading  cases  along  that  line,  and 
which  it  is  contended  are  controlling  here,  are  Life  Ins.  Co.  vs. 
Babcock,  104  Ga.  67,  30  S.  E.  273,  42  L.  R.  A.  88,  69  Am.  St.  Rep. 
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134,  and  Unterharnscheidt  vs.  Missouri  State  Life  (Iowa)   138 
N.W.459. 

In  the  latter  case  the  application  contained  a  provision  that  the 
insurance  should  not  take  effect  unless  the  policy  was  delivered 
and  accepted  during  the  lifetime  and  good  health  of  the  applicant. 
The  applicant  resided  in  Sioux  Qity,  Iowa,  and  transacted  the 
business  with  a  resident  agent  of  the  defendant.  A  policy  dated 
July  8,  1910,  was  mailed  from  the  home  otiice  of  the  company  to 
the  local  agent  in  Sioux  City,  with  an  accompanying  letter  of  in- 
structions not  to  deliver  the  same  "unless  settlement  has  been  re- 
ceived and  applicant  in  good  health."  The  letter  bore  date  July 
19,  1910,  and  would  reach  him  in  due  course  of  mail  not  later 
than  July  20th ;  but  the  local  agent  left  Sioux  City  July  15th,  and 
did  not  return  until  August  7th  following.  The  Ittter,  with  policy 
inclosed,  was  delivered  at  his  office,  and  remained  there  imopened 
until  his  return.  Some  days  after  it  was  delivered  at  the  agent's 
office  the  applicant  sickened,  and  died  August  2,  1910.  Without 
attempting  to  review  and  reconcile,  or  fully  accepting  as  appli- 
i*able  to  this  class  of  cases,  all  that  is  said  in  that  opinion,  we  fully 
indorse  the  controlling,  fundamental  principle  there  declared  that 
a  party  cannot  take  advantage  of  his  own  wrong  nor  profit  by  his 
own  delinquencies,  upon  which  ground  the  decision  could  well  rest 
under  the  circumstances  shown.  It  also  finds  support  in  an  Iowa 
statute  referred  to.  Among  other  things,  the  court  said  of  de- 
livery to  an  agent :  "It  is  quite  obvious  that  this  may  or  may  not 
be  true  according  to  the  circumstances  under  which  the  policy  is 
])Iaced  in  the  agent's  hands.  If  the  premium  is  paid  when  the  ap- 
plication is  presented,  and  such  application  is  approved  and  policy 
executed  as  of  that  date,  and  nothing  remains  but  to  deliver  the 
paper  to  the  insured,  it  may  well  be  held  that  the  sending  of  it  to 
the  agent  to  be  by  him  given  over  to  such  insured  person  con- 
stitutes a  sufficient  delivery  in  law.  To  say  the  least,  the  neglect 
or  omission  of  the  agent  under  such  circumstances  to  i)erform  the 
manual  act  of  placing  the  policy  in  the  hands  of  the  insured  will 
not  serve  to  suspend  or  postpone  the  obligation  of  the  company 
upon  its  contract.  In  other  words,  delivery  in  law  is  not  neces- 
sarily manual  delivery.  *  *  *  In  other  words,  the  applicant 
had  complied  with  all  the  requirements  of  the  contract  on  his  part, 
and  was  entitled  to  receive  the  policy.  He  was  not  responsible  for 
the  voluntary  absence  of  the  agent,  and  his  rights  cannot  be 
abridged  or  lost  by  the  failure  of  the  agent  to  jjerform  his  duty  in 
the  premises.  ♦  ♦  ♦  Our  statute  relating  to  life  insurance  provides 
that,  where  an  applicant  submits  to  medical  examination  by  the 
company's  physician,  and  is  pronounced  a  fit  subject  of  insurance, 
such  company,  in  the  absence  of  fraud,  shall  be  estopped  from 
pleading  that  the  insured  person  'was  not  in  the  condition  of 
health  required  by  the  policy  at  the  time  of  the  issuance  or  de- 
livery thereof.'  Code,  §  1812.  No  fraud  is  pleaded,  and  none  is 
shown  in  testimony." 
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Jn  N.  Y.  Life  vs.  Babcock,  supra,  which  is  quoted  from  exten- 
sively and  followed  in  the  Unterharnscheidt  Case,  Babcock  made 
application  for  insurance  to  the  legal  agent  at  Dalton,  Ga.,  where 
both  resided.  He  paid  the  first  year's  premium,  and  took  from 
the  agent  a  receipt  therefor,  which  provided  that  the  company  as- 
sumed no  responsibility  except  to  return  the  money,  unless,  among 
other  things,  the  policy  was  issued  and  delivered  to  him  while  in 
good  health.  I'he  application  which  he  signed  contained  no  such 
condition.  In  its  opinion  the  court  intimates  that  the  condition 
in  the  receipt  as  to  delivery  while  in  good  health  was  no  part  of  the 
contract,  but  thereafter  discusses  certain  aspects  of  the  case  as 
though  it  was.  The  application  was  approved,  and  a  policy  ex- 
ecuted and  mailed  to  the  local  agent  at  Dalton  for  delivery,  with- 
out instructions  and  unconditionally  so  far  as  shown.  It  was  re- 
ceived by  the  local  agent  about  2  p.  m.  November  30,  1895.  Bab- 
cock's  office  was  nearby  the  agent's;  but  no  effort  was  made  to 
deliver  the  policy  to  him,  and  it  remained  in  the  agent's  possession 
until  after  Babcock's  death,  he  having  been  shot  and  killed  in  his 
office  on  the  afternoon  of  December  1,  1895.  The  court,  after 
declaring  the  rule  that  "the  fundamental  question  to  be  determined 
in  legal  construction  of  all  contracts  is,  What  was  the  real  inten- 
tion of  the  parties?'  discussing  the  condition  in  the  receipt,  said: 
"Assuming  that  this  condition  constitutes  a  part  of  the  agreement 
between  the  parties,  it  then  becomes  a  material  question  as  to 
whether  or  not  such  delivery  was  effected  before  the  death  of  the 
insured.  This  is  also  a  question  of  intention,  and  must  be  deter- 
mined from  the  facts  and  circumstances  in  the  case.  *  *  *  On 
the  other  hand,  where  a  person  parts  with  dominion  and  control 
over  a  thing  by  transmitting  it,  for  example,  through  the  mails  or 
otherwise,  with  the  intention  that  it  shall  pass  unconditionally  into 
the  hands  of  another,  and  in  the  course  of  transportation  it  has 
become  lost,  the  delivery  is  nevertheless  complete  in  law."  The 
court  then,  after  reviewing  numerous  authorities  and  discussing 
them  at  length,  apparently  concludes  from  the  facts  in  the  case 
before  it  that  the  company  intended  to  and  did  forward  the  policy 
to  its  local  agent  for  unconditional  delivery,  saying:  "When  his 
application  was  accepted  at  the  home  office  in  New  York,  and  a 
policy  issued  thereon  was  placed  in  the  mails  for  the  sole  purpose 
of  ultimately  reaching  his  hands,  the  company  parted  with  its  pos- 
session and  control  of  the  paper.  The  intention  to  deliver  was 
complete."  A  statutory  provision  of  that  state  is  also  referred  to 
as  having  an  important  bearing;  the  court  saying:  "But  the  con- 
tract may  be  otherwise  proved,  and,  when  it  is  shown  to  be  in 
writing,  it  is  ordinarily  binding  upon  the  company,  though  there 
should  be.  no  delivery  whatever,  either  actual  or  constructive,  of 
the  policy,  and  though  it  should  remain  in  the  hands  of  the  com- 
pany. This  principle  is  settled  by  the  provisions  of  our  statute, 
which  declares:  'Such  contract  [fire  insurance],  to  be  binding, 
must  be  in  writing;  but  delivery  is  not  necessary  if,  in  other  re- 
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spects,  the  contract  is  consummated/  Civ.  Code,  §  2089.  By 
section  2117  of  the  Civil  Code  the  same  principle  is  made  appli- 
cable to  life  insurance."  In  the  concluding  paragraph  of  its  opin- 
ion the  court  says :  "In  any  view,  then,  that  we  take  of  this  case, 
whether  the  receipt  given  by  the  local  agent  to  the  applicant 
constitutes  a  part  of  the  contract  of  insurance  or  not,  the  defend- 
ant company  was  liable.  The  insured  had  complied  with  every 
condition  and  had  done  ever^'thing  required  of  him  in  order  to 
obtain  insurance  upon  his  life.  The  company  had  unconditionally 
accepted  his  application,  and  issued  a  policy  to  be  unconditionally 
delivered  to  him.  That  policy  was  received  by  its  local  agent,  who, 
through  negligence  or  in  disregard  of  his  obligations  both  to  his 
company  and  to  the  other  contracting  party,  failed,  without  ex- 
cuse and  without  authority,  to  hand  the  policy  to  its  real  owner. 
In  consequence  of  this  failure  and  negligence,  the  company  con- 
tends it  is  not  liable.  It  thus  seeks  to  take  advantage  of  the  wrong 
of  its  own  agent  by  virtually  pleading  his  negligence  as  a  defense 
to  this  action.'' 

The  strong,  sound,  imderlying  principle  in  both  of  the  foregoing 
decisions,  and  which  standing  alone  justifies  the  results  reached,  is 
that  the  defendants  could  not  escape  liability  by  relying  on  their 
own  wrongs,  and  are  estopped  by  their  misconduct  and  negligence, 
or  that  of  their  local  agents  through  whom  the  applications  were 
made  from  denying  a  delivery  which  they  should  have  made,  and 
therefore  the  court  could  and  did  say  that  there  was  a  constructive 
delivery. 

The  facts  here  differ  in  material  particulars  from  those  shown 
in  the  two  cases  just  referred  to,  and  we  have  no  such  statutory 
provisions  in  this  state  as  gave  support  to  those  decisions.  We 
find  nothing  in  this  case  to  take  it  out  of  the  general  rules  ap- 
plicable to  insurance  contracts  as  digested,  from  prevailing  author- 
ities cited,  in  25  Cyc.  pp.  718,  719.  It  is  there  said:  "Likewise 
the  placing  of  the  completed  policy  in  the  hands  of  the  agent  for 
delivery  without  condition  to  the  insured  completes  the  contract, 
although  the  actual  delivery  by  the  agent  to  the  insured  is  not 
made  before  the  death  of  the  insured.  But,  if  the  delivery  to  the 
agent  of  the  company  is  with  the  understanding  that  it  is  to  be  de- 
livered by  the  agent  to  the  insured  only  after  the  performance  of 
some  condition,  then,  until  the  condition  is  performed,  and  it 
becomes  the  duty  of  the  agent  to  deliver  the  policy  to  the  insured, 
the  contract  is  not  completed.  *  *  *  It  is  a  usual  condition  of  a  life 
insurance  policy  that  the  delivery  shall  not  be  effectual  to  create  a 
binding  contract  unless  the  insured  is  alive  and  in  good  health 
when  the  policy  is  delivered  and  the  first  premium  paid,  and  under 
such  conditions  the  death  of  the  insured  before  the  delivery  of  the 
policy  will  prevent  its  becoming  effectual.  And  this  is  true,  even  in 
the  absence  of  such  a  condition,  if  the  policy  is  not  to  take  effect 
until  delivery,  for  the  death  of  the  insured  makes  a  subsequent 
contract  with  him  impossible." 

Vol.  XLIIL— 14 
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A  leading  case  supporting  the  rule  that  conditional  delivery  to 
the  agent  is  not  delivery  to  the  applicant  is  McCully,  Adm'r,  vs. 
Life  Ins.  Co.,  18  W.  Va.  782,  in  which  deceased  applied  to  the 
local  agent  of  his  home  city,  Wheeling,  W.  \'a.,  for  a  policy  of 
$1,000  life  insurance.  The  application  which  he  signed  contained 
a  provision  that  "this  application  shall  be  completed  by  delivery  of 
the  policy."  A  policy  was  sent  to  the  local  agent  about  September 
1st.  It  contained  a  provision  that  it  should  take  effect  when  coun- 
tersigned by  the  local  agent.  It  was  not  countersigned  by  the 
agent,  nor  ever  delivered  to  the  applicant,  who  was  taken  ill  after 
the  policy  was  received  by  the  agent,  and  died  on  September  28th. 
Various  questions  were  raised  in  the  case ;  but  it  was  disposed  of 
on  the  ground  that  there  was  no  completed  contract  of  insurance 
because  the  policy  was  not  countersigned  by  the  agent  nor  deliv- 
ered to  the  applicant.  The  court  said  in  part :  '*A11  of  these  condi- 
tions, whether  wise  or  not,  reasonable  or  unreasonable,  are  within 
the  power  of  the  insurer  to  impose.  The  insurer  is  not  bound  to 
accept  the  proposal  made,  and  may  impose  such  additional  require- 
ments to  create  the  contract  as  it  sees  fit.  *  *  *  The  applicant  in  this 
case  agreed  that  no  contract  should  be  consummated  except  upon 
deliver}'  of  the  policy.  .  This  was  a  most  important  stipulation. 
Many  troubles  might  arise  between  the  application  and  the  de- 
livery which  would  induce  the  company  not  to  contract.  The 
party's  health  might  fail ;  his  habits  might  become  such  as  to  make 
him  an  undesirable  person  to  insure ;  it  might  be  ascertained  that 
the  answers  made  in  the  application  to  important  questions  were 
untrue.  *  *  *  it  seems  to  me,  therefore,  that,  if  the  policy 
in  this  case  had  not  in  fact  been  delivered  to  McCully,  no  contract 
had  arisen  between  him  and  the  company.  *  *  *  In  no  view  of 
this  case  can  I  see  that  a  contract  was  at  any  time  consummated 
between  the  parties.  The  mere  sending  of  the  policy  to  the  agent 
did  not  make  the  contract.  Beyond  the  policy  itself  there  was  no 
evidence  of  a  willingness  to  contract.  It  is  unlike  those  cases 
where  there  was  an  antecedent  completed  contract,  and  the  policy 
was  but  the  mere  formal  expression  of  the  previous  contract. 
*  *  *  McCully  had  no  notice,  actual  or  constructive,  of  the 
acceptance  of  his  proposal,  and,  according  to  the  authorities,  at 
any  time  before  such  notice,  if  there  had  been  an  acceptance,  it 
could  have  been  withdrawn.  The  conditions  u[X)n  which  by  the 
terms  of  the  policy  it  was  to  take  effect  were  never  complied  with, 
and  the  negotiations  between  the  parties  were  never  terminated  by 
a  mutual  agreement  between  them. 

That  case  was  more  favorable  to  plaintiff  than  this  in  the  par- 
ticular that  the  policy  was  in  the  hands  of  the  local  agent  through 
whom  the  business  had  been  transacted  at  a  time  when  the  appli- 
cant was  alive  and  well ;  while  here  the  special  agent  who  took  the 
application  was  not  located  in  the  same  town,  or  state,  and  did  not 
receive  the  policy  during  the  applicant's  lifetime.    There  is  nothing 


Digitized  by 


Google 


Life.]  Marion  Trust  Co,  vs.  Bankers'  Life  Ass'n,  205- 

in  this  case  to  indicate  that  Bowen  was  in  any  way  deceived  or 
misled,  or  that  he  understood  he  would  be  insured  until  his  policy 
was  delivered  to  him  while  in  good  health  as  agreed  in  his  con- 
tract. 

We  are  constrained  to  hold,  under  the  documentary  history  and 
undisputed  facts  of  this  case,  that  the  tentative  contract  of  insur- 
ance was  never  consummated  by  delivery  of  the  policy  to  the  ap- 
plicant during  his  lifetime. 

The  judgment  is  therefore  reversed,  and  no  new  trial  granted. 


♦  •# 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  1. 


MARION  TRUST  CO.. 

BANKERS'  LIFE  ASS'N  of  Des  Moines,  Iowa.     (No.  8,054.)* 

Appeal  from  Superior  Court,  Marion  County;  Clarence  E.  Weir, 
Jndgc. 

Action  by  the  Marion  Trust  Company,  administrator  with  the  will 
annexed  of  tiie  estate  of  Oliver  H.  Carson,  against  the  Bankers'  Life 
Association  of  Des  Moines,  Iowa.  Judgment  for  defendant,  and  plain- 
tiff appeals.   Affirmed. 

Frank  G.  West  and  Guilford  A.  Deitch,  both  of  Indianapolis,  for  Ap- 
pellant. 

Wiley  &  Jones,  of  Indianapolis,  and  I.  M.  Earle,  of  Des  Moines,  Iowa, 
for  Appellee. 

Shea,  p.  J. 
The  questions  presented  in  this  appeal  are  the  same  in  all  es- 
sential particulars  as  those  involved  and  decided  in  the  case  of 
Stubbs  et  al.  vs.  Bankers'  Life  Association,  on  April  16,  1913,  by 
this  court,  reported  in  101  N.  E.  638,  and  on  the  authority  of  that 
case  the  judgment  in  this  case  is  affirmed. 

*  Decision  rendered,  Dec.  10,  1913.    103  N.  E.  Rep.  508. 
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APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


BROWN 

vs, 

BANKERS'  LIFE  ASS'N  of  Des  Moines,  Iowa.     (No.  8^2.)* 

Appeal  from  Superior  Court,  Marion  County;  Clarence  E.  Weir, 
Judge. 

Action  by  Annie  Brown  against  the  Bankers'  Life  Association  of  Des 
Moines,  Iowa.    Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Frank  G.  West  and  Guilford  A.  Deitch,  both  of  Indianapolis,  for  Ap- 
pellant. 

Wiley  &  Jones,  of  Indianapolis,  and  I.  M.  Earle,  of  Des  Moines,  Iowa, 
for  Appellee. 

Lairy,  C.  J. 
This  was  an  action  brought  by  appellant  against  appellee  to 
recover  on  a  certificate  of  insurance.  The  case  was  submitted  to 
the  trial  court  on  an  agreed  statement  of  facts,  and  there  was  a 
finding  and  judgment  in  favor  of  appellee.  The  case  of  Stubbs 
et  al.  vs.  Bankers'  Life  Association,  101  N.  E.  638,  in  all  essen- 
tial respects,  is  identical  with  the  case  at  bar,  and  decides  all 
questions  here  involved  adversely  to  appellant.  On  the  authority 
of  this  case,  and  the  case  of  Marion  Trust  Co.,  AdmV,  vs.  Bank- 
ers' Life  Association,  supra,  the  judgment  is  affirmed. 

*  Decision  rendered,  Dec.  19,  1913.    103  N.  E.  Rep.  508. 


•  ♦♦ 


BANGE  vs.  SUPREME  COUNCIL  LEGION  OF  HONOR 

OF  Missouri.* 
(St.  Louis  Court  of  Appeals.    Missouri.) 

I.  INSURANCE  —  LIFE  INSURANCE  —  ACTIONS  —  BURDEN  OF 
PROOF. 

In  an  action  on  a  benefit  certificate,  proof  by  the  beneficiary  of  the  death 
of  the  insured,  coupled  with  the  introduction  in  evidence  of  the  cer- 
tificate, makes  out  a  prima  facie  case,  casting  on  the  defendant  the 
burden  of  establishing  its  defense. 

(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig.  §  819.) 

*  Decision  rendered,  Dec.  2,  1Q13.    161  S.  W.  Rep.  352. 
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2.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— NOTICE  OF 

CONTRIBUTIONS. 

Where  the  by-laws  of  a  mutual  benefit  association  required  notice  of  con- 
tributions called  to  be  mailed  to  the  member  at  his  regular  address, 
the  mailing  of  such  notices  was  a  condition  precedent  to  the  right  of 
the  association  to  declare  a  forfeiture  of  the  member's  right  to  par- 
ticipate in  death  benefits. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1897-1902;  Dec.  Dig.  §  751.) 

3.  INSURANCE— MUTUAL    BENEFIT    ASSOCIATION— SUSPEN- 

SION. 

Wliere  the  by-laws  of  a  mutual  benefit  association  vested  a  discretion  in 
the  council  whether  to  assume  the  burden  of  paying  contributions  for 
a  member,  and  it  was  the  custom  to  defer  action  thereon  to  the  next 
meeting,  the  provisions  for  forfeiture  of  the  member's  rights  for  non- 
payment of  contributions  are  not  self-executing,  and  the  suspension, 
if  made,  is  necessarily  deferred,  even  though  notice  is  given,  until 
the  action  of  the  council  is  had  and  the  member  is  declared  suspended. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  191 7,  1918;  Dec.  Dig.  §  756.) 

4.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— NOTICES. 
Parties  to  an  insurance  contract  may  agree  that  the  mailing  of  notices  for 

contributions  shall  be  notice  to  the  member. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1897-1902;  Dec.  Dig.  §  751.) 

5.  INSURANCE— MUTUAL    BENEFIT    INSURANCE— ACTIONS- 

JURY  QUESTION. 
In  an  action  on  a  benefit  certificate,  the  question  of  the  insured's  regular 

address  held  for  the  jury. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §  2009;  Dec.  Dig.  §  825.) 

6.  INSURANCE-MUTUAL  BENEFIT  INSURANCE— NOTICES. 
Where  the  by-laws  of  a  mutual  benefit  insurance  association  required  the 

mailing  to  the  members  of  notices  of  calls  for  assessment  and  of  sus- 
pensions for  nonpayment,  and  a  member  had  thirty  days  after 
suspension  in  which  to  reinstate  himself  by  payment,  proof  of  actual 
receipt  of  the  notice  in  time  for  the  member  to  have  exercised  his 
rights  is  necessary  to  sustain  a  suspension,  where  they  were  not  mailed 
to  his  r^^ular  address. 
(J'or  other  cases,  sec  Insurance,  Cent.  Dig.  §  1919;   Dec.  Dig.  §  757.) 

7'  INSURANCE— MUTUAL  BENEFIT  INSURANCE— NOTICES, 
^or  the  notice  of  suspension  to  conclude  a  forfeiture  against  a  member  of 

an  insurance  order,  the  notice  must  be  an  official  one. 
^^or  other  cases,  see  Insurance,  Cent.  Dig.  §§  1917,  1918;  Dec.  Dig.  §  756.) 

^  ^^rsURANCE— MUTUAL  BENEFIT  INSURANCE— "REGULAR 

ADDRESS." 
"*, question  of  the  regular  address  of  a  member  of  an  insurance  order 

is  not  identical  with  that  of  domicile,  which  depends  on  intention; 

the  expression,  "regular  address,"  merely  referring  to  the  place  where 

the  member  would  be  likely  to  get  his  mail 
^^^r  other  cases,  see  Insurance,  Cent  Dig.  §§  1917,  1918;  Dec.  Dig.  §  756.) 

^-  ^>^SURANCE— MUTUAL  BENEFIT  ASSOOATIONS— SUSPEN- 
SION—ACQUIESCENCE. 

^^«re  a  member  of  an  insurance  order  acquiesced  in  a  suspension,  his 
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beneficiary  is  bound  by  ftuch  acquiescence,  even  though  the  suspension 
was  not  legal. 
(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1917,  1918;  Dec  Dig.  §  756.) 

10.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— SUSPEN- 
SION—NOTICE. 

For  the  acquiescence  of  a  member  of  an  insurance  order  in  an  illegal  sus- 
pension to  bind  his  beneficiary,  it  need  not  appear  that  the  member  had 
official  notice  of  his  suspension. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1917,  1918;  Dec  Dig.  §  756.) 

Appeal  from  St.  Louis  Circuit  Court,  Eugene  McQuilin,  Judge. 

Action  b}r  Minnie  E.  Bange  against  the  Supreme  Council  Legion  of 
Honor  of  Missouri.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

See,  also,  153  Mo.  App.  154,  132  S.  W.  276. 

James  J.  Donohoe,  of  St.  Louis,  for  Appellant. 
Kinealy  &  Kinealy,  of  St.  Louis,  for  Respondent. 


♦♦♦ 


KEYS   ET   AL.   vs.    NATIONAL   COUNCIL,   KNIGHTS   & 

LADIES  OF  SECURITY.* 

(Kansas  City  Court  of  Appeals.    Missouri.) 

1.  INSURANCE— FRATERNAL  BENEFIT  INSURANCE— WAIVER 

OF  FORFEITURES. 

The  question  whether  a  fraternal  benefit  association  has  followed  a  course 
of  conduct  as  might  waive  a  forfeiture  of  a  certificate  for  nonpay- 
ment of  dues  is  usually  one  for  the  jury. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  2009 ;  Dec.  Dig.  §  825.) 

2.  INSURANCE— FRATERNAL  BENEFIT  INSURANCE^WAIVER 

OF  FORFEITURES. 
Waiver  of  forfeiture  of  a  benefit  certificate  for  nonpayment  of  dues  by  the 

acceptance  of  a  premium  is  not  based  on  contract  or  actual  intention, 

but  on  estoppel  to  insist  on  conditions  inconsistent  with  the  acceptance 

or  rejection  of  the  premium. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec  Dig.  §  755.) 

3.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— WAIVER  OF 

FORFEITURES— REVIVAL. 

A  forfeiture  of  a  benefit  certificate  once  waived  cannot  afterwards  be 

revived. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec  Dig.  S  755.) 

4.  INSURANCE-MUTUAL  BENEFIT  INSURANCE— WAIVER  OF 
-    FORFEITURES. 

As. between  the  association  and  a  beneficiary,  the  rule  that  actual  knowl- 
edge of  the  cause  of  forfeiture  must  be  shown  to  work  a  waiver  will 

♦  Decision  rendered,  Dec.  i,  1913.    161  S.  W.  Rep.  345; 
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not  be'applied,  if  it  should  have  known  of  the  facts  by  proper  attention 
to  its  business. 
(For  other  cases,  see  Insurance;  Cent.  Dig.  §§  1907-1916;  Dec  Dig.  §  755.) 

5.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— WAIVER  OF 

FORFEITURE— EVIDENCE. 

Slight  evidence  showing  an  intention  to  waive  a  forfeiture  of  a  mutual 
benefit  certificate  for  nonpayment  of  premiums  will  prevent  a  forfei- 
ture. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007 ;  Dec.  Dig.  §  819.) 

6.  INSURANCE— WAIVER  OF  FORFEITURE. 

A  waiver  of  a  forfeiture  of  a  mutual  benefit  certificate  may  be  inferred 
when  the  association,  after  knowledge  of  the  cause  of  forfeiture,  re- 
quires insured  under  the  policy  to  do  some  act  or  incur  some  expense. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

7.  INSURANCE— FORFEITURES— WAIVER— JURY  QUESTION. 

In  an  action  on  a  mutual  benefit  certificate  defended  on  the  ground  of 
forfeiture  by  nonpayment  of  premiums  for  three  months,  and  offering 
to  pay  such  arrears  while  ill,  whether  the  association  by  accepting  such 
dues,  and  requesting  the  appointment  of  an  administrator,  waived  the 
forfeiture  held  a  jury  question. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  2009;  Dec.  Dig.  §  825.) 

8.  INSURANCE  —  MUTUAL  BENEFIT  INSURANCE  —  KNOWL- 

EDGE OF  AGENTS. 
Knowledge  of  the  local  financial  officer  of  a  mutual  benefit  association  that 

insured  was  more  than  60  days  in  arrears  when  she  was  reinstated 

charged  the  association  with  such  knowledge. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1836;  Dec.  Dig.  §  695.) 

9.  INSURANCE— MUTUAL    BENEFIT    INSURANCE-ACTIONS— 

ADMISSION  OF  EVIDENCE. 

The  conduct  of  a  mutual  benefit  association  in  not  promptly  and  unequiv- 
ocally declaring  a  forfeiture  when  it  learned  of  insured's  death  on 
the  day  after  paying  dues  in  arrears,  and  instead,  requesting  the  ap- 
pointment of  an  administrator  for  insured,  knowing  she  had  no  other 
property,  could  be  considered  in  determining  whether  it  had  knowledge 
of  her  illness  while  retaining  her  premiums  prior  to  her  death,  as 
well  as  on  the  question  of  waiver  of  the  forfeiture  after  her  death. 

(For- other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

la  INSURANCE— WAIVER  OF  FORFEITURE. 

A  forfeiture  for  nonpayment  of  premiums  is  waived  where  a  benefit  as- 
sociation, with  knowledge  of  the  cause  of  forfeiture,  causes  plaintiff 
to  incur  additional  expense  in  furnishing  proof ;  that  being  an  implied 
recc^nitionf  of  the  continued  validity  of  the  certificate. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

II.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— ACTIONS- 
ADMISSION  OF  EVIDENCE— WAIVER. 

In  an  action  on  a  mutual  benefit  certificate  defended  on  the  ground  of 
forfeiture  for  nonpayment  of  premiums,  evidence  of  the  retention  of 
back  premiums  paid  after  actual  notice  of  insured's  ill  health  when 
pajring  them,^  was  admissible  upon  the  question  of  the  association's  in- 
tention in  originally  receiving  the  premiums. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-20O5;  Dec.  Dig.  §  818.) 
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12.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— ADMISSION 
OF  EVIDENCE— WAIVER  OF  FORFEITURE. 

In  an  action  on  a  mutual  benelit  certificate  defended  on  the  ground  of 
forfeiture  by  nonpayment  of  premiums  until  after  sickness,  evi- 
dence that  the  association  retained  back  premiums  after  actual  notice 
of  insured's  ill  health  when  she  paid  them  was  admissible*  as  showing 
a  waiver  of  forfeiture  by  ratifying  the  act  of  the  association's  agent  in 
theretofore  accepting  back  premiums  without  a  health  certificate,  so  as 
to  show  that  insured  could  rely  on  such  a  course. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig.  §  819.) 

13.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— ACTIONS- 
JURY  QUESTION— WAIVER  OF  FORFEITURE. 

In  an  action  on  a  mutual  benefit  certificate  claimed  to  have  been  forfeited 
by  nonpayment  of  premiums,  evidence  held  to  make  it  a  jury  question 
whether  the  forfeiture  was  waived  by  failing  to  unequivocally  declare 
a  forfeiture  on  learning  that  the  premiums  were  paid  while  insured 
was  sick,  and  by  requesting  the  appointment  of  a  guardian  for  the 
beneficiaries. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

14.  INSURANCE  —  WAIVER  OF  FORFEITURES  —  ACCEPTANCE 

OF  PREMIUMS. 
By  accepting  and  retaining  back  premiums  with  knowledge  of  insured's  ill 

health  when  they  were  paid,  a  mutual  benefit  association  waived  a 

forfeiture  for  nonpayment. 
(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

15.  INSURANCE— WAIVER  OF  FORFEITURE— RATIFICATION. 

Though  a  mutual  benefit  association  did  not  know  that  its  agent  had  ac- 
cepted back  premiums  after  the  time  within  which  they  could  be  paid, 
or  while  insured  was  in  bad  health,  it  ratified  the  agent's  act  by  re- 
taining them  after  learning  that  she  was  in  bad  health  when  the  agent 
received  them,  so  as  to  waive  the  forfeiture  as  of  the  time  the  agent 
accepted  the  premiums. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec  Dig.  §  755-) 

16.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— ADMISSION 

OF  EVIDENCE. 

In  an  action  on  a  mutual  benefit  certificate  defended  on  the  ground  of  for- 
feiture by  nonpayment  of  back  premiums  until  insured  was  ill,  evi- 
dence that  insured's  neighbors  knew  that  she  was  sick  was  not  admis- 
sible to  show  that  the  company  had  actual  knowledge  of  her  sickness. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005 ;  Dec.  Dig.  §  818.) 

Appeal  from  Circuit  Court,  Buchanan  County;  W.  K.  Amtck«  Judge. 

Action  by  Claudie  Keys  and  another  against  the  National  Coundl, 
Knights  and  Ladies  of  Security.  From  a  judgment  for  plaintiffs,  de-' 
fendant  appeals.    Reversed  and  remanded  for  new  trial. 

W.  E.  Stringfellow,  of  St.  Joseph,  for  Appellant. 
F.  W.  Paschal,  of  St.  Joseph,  for  Respondents. 
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METROPOLITAN  LIFE  INS.  CO.  vs.  LEWIS.  (No.  5,132.)* 
(Court  of  Appeals  of  Georgia.) 

1.  APPEAL  AND  ERROR— DECISION  ON  PRIOR  APPEAL— CON- 

CLUSIVENESS. 

The  decision  of  this  court  in  the  case  of  Metropolitan  Life  Insurance  Co. 
vs.  Morrow,  for  Use,  etc.,  lo  Ga.  App.  433,  73  S.  E.  607,  is  conclusive 
upon  the  parties  as  to  all  questions  then  decided.  The  substantial  effect 
of  that  decision  was  that  the  instrument  declared  on  was  an  equitable 
assignment,  and  that  the  assignee,  the  plaintiff  in  this  case,  could 
maintain  suit  thereon,  and,  on  proof  of  the  essential  facts  alleged, 
would  be  entitled  to  recover. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4661-4665;  Dec.  Dig. 
§  "95) 

2.  INSURANCE— ACTION— DEFENSE— PAYMENT  TO  ASSIGNOR. 
It  appearing  from  the  evidence,  without  contradiction,  that  the  assignment 

in  question  was  made  upon  a  valuable  consideration,  and  that  the  de- 
fendant, whose  debt  to  the  assignor  was  the  subject  of  the  assignment, 
paid  the  debt  to  the  assignor,  without  the  consent  of  the  plaintiff  and 
after  notice  of  the  assignment,  the  court  did  not  err  in  directing  a 
verdict  for  the  plaintiff. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1452,  1476-1478,.  1481,  1482, 
i48s;Dec.  Dig.  §593.) 

3.  EVIDENCE— ASSIGNMENT  OF  INSURANCE  PQLICY— PAROL 

EVIDENCE. 

The  court  did  not  err  in  allowing  the  plaintiff  to  testify  to  oral  negotiations 
between  the  assignor  and  himself,  from  which  it  appeared  that,  in  con- 
sideration of  his  professional  services  to  the  assignor,  the  assignor 
agreed  to  make  the  assignment  in  question. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1966-1968;  Dec.  Dig.  §  424.) 

Error  from  City  Court  of  Atlanta;  H.  M.  Rcid,  Judge. 
Action  by  W.  H.  Lewis  against  the  Metropolitan  Life  Insurance  Com- 
pany.  Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Snuth,  Hammond  &  Smith,  of  Atlanta,  for  Plaintiff  in  Error. 
Paul  L.  Lindsay,  of  Atlanta,  for  Defendant  in  Error. 

♦  Decision  rendered,  Nov.  25,  1913.    80  S.  E.  Rep.  17.    Syllabus  by  the 
Conrt. 
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FIDELITY  MUT.  LIFE  INS.  CO.  vs,  HAMILTON  et  al.* 
(Supreme  Court  of  Arkansas.) 

I.  CONTRACTS  —  ACTIONS  —  PLEADING  —  MATTERS  TO  BE 
PROVED. 

Where,  in  an  action  by  a  life  insurance  company  to  recover  from  its  agent 
the  amount  of  a  first  premium  retained  by  him  after  the  cancellation 
of  policy,  the  answer  admitted  the  execution  of  a  contract  between  the 
parties  but  sought  to  avoid  liability  theretmder  on  the  ground  that  it 
had  been  terminated,  and  the  complaint  alleiged  the  part  of  the  con- 
tract necessary  to  determine  the  rights  of  the  parties,  it  was  not 
necessary  to  introduce  it  in  evidence. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  1714,  1718-1751;  Dec.  Dig.  § 
346.) 

a.  INSURANCE  —  AGENTS  —  TERMINATION  OF  CONTRACT 
WITH. 

Failure  of  a  life  insurance  company  to  have  sent  to  one  of  its  agents  a 
certificate  of  authority  to  transa^ct  business  in  the  state  pursuant  to 
Kirby's  Dig.  §  4366,  would  not  terminate  a  contract  between  the  com- 
pany and  such  agent  but  only  suspended  the  agent's  right  to  solicit 
insurance  until  he  received  the  certificate;  the  statute  prohibiting  an 
agent  from  transacting  business  until  procuring  such  certificate. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  104;  Dec.  Dig.  §  79.) 

3.  INSURANCE— AGENTS— ACTION   FOR  TERMINATIONS-SUF- 

FICIENCY OF  EVIDENCE. 

Evidence,  in  an  action  by  a  life  insurance  company  for  a  part  of  the 
first  premium  retained  by  an  agent  after  the  cancellation  of  the 
policy  by  the  company,  held  to  show  that  the  parties  had  treated  the 
contract  between  them  as  in  existence  when  the  agent  procured  the 
policy,  though  the  company  had  not  sent  the  agent  a  certificate  of  au- 
thority to  procure  business  as  was  its  custom. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  107,  108;  Dec.  Dig.  §  82.) 

4.  INSURANCE— ENFORCEMENT— ENFORCEMENT  IN  PART. 

A  life  insurance  agent  cannot  claim  that  his  contract  with  the  company  was 
in  force  to  allow  him  a  commission  on  a  policy  procured  and  not  in 
force  as  to  other  provisions  requiring  the  execution  of  a  bond,  etc 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  104 ;  Dec.  Dig.  §  79.) 

Appeal  from  Circuit  Court,  Ouachita  County;  (Seo.  W.  Hays,  Judge. 

Action  by  the  Fidelity  Mutual  Life  Insurance  Company  against  A. 
Hamilton  and  others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Reversed,  and  judgment  rendered  for  plaintiff. 

Rose,  Hemingway,  Cantrcll  &  Loughborough,  of  Little  Rock,  for  Ap- 
pellant. 

Powell  &  Taylor,  of  Camden,  for  Appellees. 

♦  Decision  rendered,  Oct.  27,  191 3.    160  S.  W.  Rep.  870. 
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ROBKRTS  vs.  BROTHERHOOD  OF  LOCOMOTIVE  FIRE- 
MEN AND  ENGINEMKN.* 
(Court  of  Appeals  of  Kentucky.) 

INSURANCE— MUTUAL  BENEFIT— DROPPING  OF  MEMBER. 

A  member  of  an  order,  having  to  his  knowledge  been  dropped  for  non- 
payment of  dues  and  assessments  by  proceedings  regularljr  taken,  and 
having  made  no  application  for  reinstatement,  as  authorized  by  by- 
laws, and  not  having  tendered  his  subsequent  dues  as  they  fell  due, 
must  be  deemed  to  have  acquiesced  in  the  dropping  of  him,  so  that 
when  lie  was  killed  two  months  later  he  was  not  a  member  in  good 
standing,  within  his  benefit  certificate  conditioned  that  he  should  keep 
himself  in  good  standing. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1919;  Dec.  Dig.  §  757.) 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas  Branch, 
First  Division. 

Action  by  Mary  F.  Roberts,  nee  Reynolds,  against  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Earl  &  Earl,  of  Louisville,  for  Appellant. 
J.  J.  Kavanaugh,  of  Louisville,  for  Appellee. 

♦  Decision  rendered,  Dec.  2,  1913.    160  S.  W.  Rep.  924. 


INTERNATIONAL  ORDER  OF  TWELVE  KNIGHTS   & 

DAUGHTERS  OF  TABOR  vs.  DENMAN.* 

(Court  of  Civil  Appeals  of  Texas.    El  Paso.) 

I.  TRIAU-JURY  QUESTIONS. 

In  an  action  on  an  insurance  policy,  where  the  actual  issuance  of  a  policy 

was  not  controverted,  the  court  properly  assumed  it  as  a  fact 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  432-434;  Dec.  Dig.  §  192.) 

1  INSURANCE^JURY  QUESTIONS. 

In  an  action  on  a  life  policy,  where  it  was  a  question  of  fact  whether  the 

polic3r  iti  the  record  was  the  one  issued,  the  question  was  properly 

submitted  to  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 

§668.) 

A|)peal  from  Harris  County  Court;  Clark  C.  Wren,  Judge. 

Action  by  A.  L.  Denman  against  the  International  (Drder  of  Twelve 

*  Decision  rendered,  Oct.  23,  1913.    On  rehearing,  Nov.  13.  191 3.  160 
S.  W.  Rep.  980. 
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Knights  and  Daughters  of  Tabor.    From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded  on  reheanng. 

Fred  R.  Switzer,  of  Houston,  for  Appellant. 
Jackson  &  Dickson,  of  Houston,  for  Appellee. 


-♦♦♦- 


JOHNSON^  ET  AL.  vs,  KNIGHTS  OF  PYTHIAS  OF  NORTH 
AND  SOUTH  AMi:.RICA.    (No.  5,082.)* 

(Court  of  Appeals  of  Georgia.) 

1.  INSURANCE— ACTION  ON  POLICY— PETITION— DEMURRER. 
It  being  inferable,  from  the  allegation  of  the  petition,  that  the  beneficiary 

designated  in  the  policy  of  life  insurance  sued  on  is  still  in  life,  the 
court  did  not  err  in  sustaining  a  general  demurrer  to  a  suit  brought 
by  alleged  heirs  at  law  of  the  deceased,  who  are  not  designated  in  the 
policy  of  insurance  as  beneficiaries.  Upon  this  point  the  decision  is 
controlled  by  the  ruling  of  this  court  in  Cain  vs.  Knights  of  Pythias, 
II  Ga.  App.  364,  2,67,  75  S.  E.  444. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec.  Dig.  §  815.) 

2.  INSURANCE— RECOVERY  OF  POLICY— WAIVER. 

The  invalidity  of  a  beneficiary's  claim  of  the  right  to  collect  the  amount 
stipulated  as  payable  under  the  terms  of  an  insurance  policy  may  be 
waived  or  asserted  by  the  insurer  as  a  defense,  at  the  insurer's  option. 
In  the  present  case,  it  being  inferable,*  from  the  allegations  of  the 
petition,  that  the  insurer,  with  full  knowledge  of  all  the  facts>  has 
waived  or  may  waive  the  beneficiary's  disability,  if  any  exists,  the 
disability  or  disqualification  of  the  beneficiary  affords  the  plaintiffs  no 
ground  to  recover  upon  the  allegation  that  they  arc  the  sole  heirs  at 
law  of  the  deceased 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1942,  1943;  Dec.  Dig.  §  776.) 

Error  from  City  Court  of  Savannah ;  Davis  Freeman,  Judge. 

Action  by  P.  J.  Johnson  and  others  against  the  Knights  of  Pythias 
of  North  and  South  America.  Judgment  for  defendant,  and  plaintiffs 
bring  error.    Affirmed. 

Oliver  &  Oliver  and  W.  S.  Connerat,  all  of  Savannah,  for  Plaintiffs  in 
Error. 

J.  H.  Kinkle  and  Geo.  W.  Owens,  both  of  Savannah,  for  Defendant 
in  Error. 

*  Decision  rendered,  Dec.  g,  1^13.    80  S.  £.  R«p.  213.    Sytlaibus  by  the 
Court. 
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RORHMER  ET  AL.  vs.  KALK  jst  al* 
(Supreme  Court  of  Wisconsin.) 

^-  INSURANCE— LIFE  POLICY— CHANGE  OF  BENEFICIARY- 
STATUTES. 

*rhe  rule  that  one  who  insures  his  own  life  for  the  benefit  of  another  and 
I>ays  the  premiums  himself  may  at  any  time  dispose  of  the  policy  or 
will  it  away  without  the  beneficiary's  consent  was  changed,  so  far  as 
policies  in  favor  of  married  women  were  concerned,  by  Laws  1891, 
c.  376,  amending  Rev.  St.  1878,  §  2347,  so  as  to  provide  that  a  policy 
payable  to  a  married  woman  or  assigned  to  her,  or  to  a  trustee  for 
her  benefit,  should  be  her  sole  arid  separate  property,  free  from  the 
control,  disposition,  or  claims  of  her  husband. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1469;  Dec.  Dig.  §  587.) 

2.  CONSTITUTIONAL  LAW— INSURANCE— DEPRIVATION  OF 
PROPERTY— VESTED  INTERESTS— INSURANCE  POLICIES- 
DISPOSITION. 

Laws  1801.  c.  376.  amending  Rev.  St.  1878,  §  2347,  providing  that  a  life  in- 
surance policy  payable  to  a  married  woman  shall  be  her  sole  and 
separate  property,  free  from  the  control,  disposition,  or  claims  of  her 
husband,  in  so  far  as  it  provides  that  it  shall  apply  to  insurance  effected 
before  its  passage,  is  unconstitutional  as  depriving  the  insured  of  a 
vested  right  to  change  the  beneficiary  and  dispose  of  such  policies  at 
his  election. 

(For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §§  176,  177,  181-185, 
190-192,  194-200,  208,  213-224,  236;  Dec.  Dig.  §  93;  Insurance,  Cent. 
Dig.  §  1469;  Dec.  Dig.  §  587.) 

Appeal  from  Circuit  Court,  Milwaukee  County;  F.  C.  Eschweiler, 
Judge. 

Action  by  Clara  Boehmer  and  others  against  Anna  M.  Kalk,  impleaded 
with  the  Northwestern  Mutual  Life  Insurance  Company.  Judgment  for 
defendant  Kalk,  and  plaintiffs  appeal.    Affirmed. 

W.  O.  Thomas,  of  Milwaukee,  for  Appellants. 

CJeo.  L.  Blum,  of  Eau  Claire  (V.  W.  James,  of  Eau  Claire,  of  coun- 
sel), for  Respondent. 

*  Decision  rendered,  Dec.  9,  1913.    144  N.  W.  Rep.  182. 


-♦♦♦- 


RED  MEN'S  FRATERNAL  ACCIDENT  ASS'N  OF  AMER- 
ICA vs.  RI.PPEY.    (No.  22,328.)* 
(Supreme  Court  of  Indiana.) 

I.  INSURANCE— EXTENT  OF  RISK— LIFE  INSURANCE. 

A  certificate  or  policy  of  insurance  may  provide  that  there  shall  be  no 

*  Decision  rendered,  Nov.  25,  1913.    103  N.  E.  Rep.  345. 
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liability  on  the  part  of  the  insurer  if  the  insured  die  within  a  year 
from  certain  diseases  specified  in  the  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1955,  1957-1959;   Dec  Dig. 
§  787.) 

2.  INSURANCE  —  ACTION    ON    POLICY  —  NEGATIVING    DE- 

FENSES—DEATH. 
That  death  was  due  to  a  cause  which  by  the  certificate  created  no  liability 

is  a  matter  of  defense  and  need  not  be  negatived  or  anticipated  by  the 

complaint 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec.  Dig.  §  815.) 

3.  INSURANCE— ACTION  ON  POLICY— BURDEN  OF  PROOF. 

In  such  case  the  burden  rests  on  the  insurer  to  prove  the  fact  of  death 

from  such  cause. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002;   Dec.  Dig.  §  817.) 

4.  INSURANCE— DEFENSES— RETURN  OF  OPINION. 

The  insurer,  defending  an  action  on  a  fraternal  benefit  certificate  on  the 
ground  that  deceased  had  died  of  a  disease  and  within  a  time  which 
by  the  certificate  created  no  liability  therefor,  was  not  required  to  re- 
turn, or  offer  to  return,  any  premiums  before  availing  itself  of  the 
defense,  since  the  certificate  was  in  force  from  the  beginning  except  as 
to  death  from  the  specified  causes. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1991 ;   Dec.  Dig.  §  809.) 

5.  TRIAI^-CONFLICTING  INSTRUCTIONS. 

In  an  action  on  a  fraternal  beneficiary  certificate,  an  instruction  an- 
tagonistic to  defendant's  given  instruction,  which  was  a  correct 
statement  of  a  burden  resting  on  it  as  to  the  return  or  tender  of 
premiums,  was  error. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  564,  565;  Dec.  Dig.  §  243.) 

6.  APPEAL  AND  ERROR— REVIEW— INSTRUCTIONS. 

The  rule  that  instructions  will  not  be  reviewed  on  appeal  in  the  absence 
of  the  evidence  does  not  apply  to  instructions  which  must  be  held 
erroneous  if  improper  under  any  evidence  admissible  under  the  issues. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2933-2935;  Dec.  Dig. 
§  701.) 

7.  TRIAI^INSTRUCTIONS— CONFORMITY  TO  ISSUES. 

In  an  action  on  a  fraternal  beneficiary  certificate,  where  defendant  pleaded 
no  forfeiture  or  rescission,  instructions  by  the  court  on  its  own  motion 
as  to  those  matters  were  erroneous  as  being  beyond  the  issues. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  587-595;  Dec.  Dig.  §  251.) 

Appeal  from  Circuit  Court,  Washington  County;  Thomas  B.  Buskirk, 
Judge. 

Action  by  Susan  H.  Rippey  against  the  Red  Men's  Fraternal  Accident 
Association  of  America.  Judgment  for  plaintiff,  and  defendant  appeals. 
Transferred  from  the  Appellate  Court  under  section  1405,  Burns'  Ann. 
St.  1908  (Acts  1901,  p.  590).    Reversed,  and  new  trial  granted. 

W.  W.  Hottel.  of  Salem,  for  Appellant. 
Mitchell  &  Mitchell,  of  Salem,  for  Appellee. 
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KNIGHTS  OF  MACCABEES  OF  THE  WORLD  vs. 

SHIELDS.* 

(Court  of  Appeals  of  Kentucky.) 

1.  INSURANCE-MUTUAL   BENEFIT   CERTIFICATE— APPLICA- 

TION—APPLICATION  FOR  INCREASE^EFFECT. 

Decedent  applied  for  a  certificate  of  $i,ooo  in  defendant  insurance  society 
and  signed  an  application,  including  answers  to  questions  as  to  his 
health,  and  forwarded  the  same,  after  which,  and  before  a  certificate 
for  $1,000  had  been  delivered,  he  applied  to  increase  the  certificate 
from  $i,ooo  to  $3,000,  for  which  he  was  required  to  furnish  an  addi- 
tional health  certificate,  which  he  signed,  containing  answers  to  further 
questions  as  to  his  health.  Held  that,  since  the  increase  would  not  have 
been  granted  without  such  additional  certificate,  the  association  was. 
entitled  to  rely  on  false  answers  in  it  as  well  as  in  the  original  appli- 
cation to  avoid  the  certificate  issued  for  the  increased  amount. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1859-1865 ;   Dec.  Dig.  §  723.) 

2.  INSURANCE^MUTUAL   BENEFIT   ASSOCIATIONS— MISREP- 

RESENTATIONS—HEALTH— MATERIALITY. 

Ky.  St  §  639,  provides  that  all  statements  or  descriptions  in  any  applica- 
tion for  insurance  shall  be  deemed  representations  and  not  warranties, 
and  that  no  misrepresentation,  unless  material  or  fraudulent,  shall  pre- 
vent a  recovery  on  the  policy.  Held  that,  since  false  answers  to 
questions  relative  to  insured's  health  are  material  and  will  avoid  the 
certificate  without  reference  to  insured's  good  faith,  evidence  of  state- 
ments made  by  insured  to  another  physician  that  he  had  diabetes  at 
a  time  prior  to  the  date  of  his  application  was  admissible  to  falsify 
answers  in  the  application  to  the  contrary  and  should  not  have  been 
limited  to  its  bearing  on  the  question  of  insured's  knowledge  of  such 
fact 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005 ;  Dec.  Dig.  §  818.) 

3.  EVIDENCE— ADMISSIONS. 

The  rule  that  statements  of  assured  made  subsequent  to  the  date  of  his 
application  and  health  certificate,  tending  to  impeach  the  verity  of  his 
answers,  are  inadmissible  does  not  apply  to  fraternal  insurance  in 
which  the  beneficiary  has  no  vested  right. 

(For  other  cases,  see  Evidence,  Cent  Dig.  §§  989-993 ;   Dec.  Dig.  §  252.) 

4.  INSURANCE^MUTUAL  BENEFIT  CERTIFICATE— DEFENSES 

—HOMICIDE— "OFFENDING  PARTY." 
Whether  instired,  when  killed  in  an  altercation,  was  the  "offending  party," 
within  a  provision  of  the  fraternal  insurance  association's  by-laws  that 
no  benefit  should  be  paid  on  the  death  or  disability  of  a  member  who 
was  killed  in  any  quarrel,  controversy,  or  fight  in  which  the  member 
was  the  offending  party,  depended  on  an  affirmative  finding  that  he 
brought  on  the  difficulty  by  advancing  on  his  antagonist  in  a  threaten- 
ing manner  with  a  -stidc  or  cane,  which  would  be  proper  if  he  did  so 
advance,  unless  assured  believed  in  good  faith  and  had  reasonable 
ground  to  believe  that  he  was  then  and  there  in  danger  of  losing  his 
life  or  suffering  great  bodily  harm  at  the  hands  of  his  opponent,  and 
it  appeared  to  insured  to  be  necessary  that  he  should  act  in  the  manner 
he  did  to  protect  himself  from  the  threatened  assault  of  the  latter. 

*  Decision  rendered,  Dec.  4,  191 3-    160  S.  W.  Rep.  1043. 
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(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1955,  I957-I959;  Dec.  Dig. 
§  787.) 

5.  INSURANCE—ACTIONS— EVIDENCE. 

Where  insured  was  killed  in  a  difficulty  with  another  and  the  by-laws  of 
defendant  association  prohibited  a  recovery  under  such  circumstances, 
if  the  insured  was  the  offending  party,  insured's  general  reputation  for 
peace  and  quiet  and  evidence  that  he  was  a  violent  and  dangerous  man 
was  irrelevant. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005;  Dec.  Dig.  $  818.) 

6.  INSURANCE— MUTUAL  BENEFIT  CERTIFICATE-EVIDENCE. 
In  an  action  on  a  mutual  benefit  certificate,  whether  insured  was  married 

and  how  many  children  he  had  was  incompetent. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005;  Dec.  Dig.  §  818.) 

7.  EVIDENCE— RELEVANCY— EFFORTS  TO  COMPROMISE. 

In  an  action  of^  a  mutual  benefit  policy,  evidence  of  efforts  to  compromise 

the  case  is  inadmissible. 
(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  745-751,  753;  Dec.  Dig.  §  213.) 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  Dora  Shields  against  the  Knights  of  Maccabees  of  the 
World.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  with 
directions. 

Nat.  W.  Halstead,  of  Bardstown,  G.  Allison  Holland,  of  Lexington, 
and  John  A.  Fulton,  of  Bardstown,  for  Appellant. 
Kelley  &  Cherry,  of  Bardstown,  for  Appellee. 


MASONIC  LIKE  ASS'N  vs.  ROBINSON.* 
(Court  of  Appeals  of  Kentucky.) 

1.  APPEAL  AND  ERROR— REVIEW— MATTERS  OF  DISCRETION 

—CONTINUANCE. 
The  granting  or  denial  of  a  continuance  is  largely  a  matter  of  discretion, 

and  the  action  of  the  court  thereon  will  not  be  disturbed  on  appeal, 

in  the  absence  of  abuse  of  discretion. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3837;  Dec.  Dig.  §  966.) 

2.  CONTINUANCE— GROUNDS— ABSENCE   OF   WITNESS— DILI- 

GENCE. 
In  an  action  against  a  mutual  benefit  association,  a  continuance  was  granted 
at  a  term  when  defendant's  general  agent  was^ present  in  court;  the 
case  being  then  set  for  a  certain  day  in  the  next  term  of  which  such 
agent  had  knowledge.  He  promised  defendant's  attorneys  that  he 
would  be  present  ready  to  testify,  but  when  the  case  was  reached  for 
trial  he  was  absent  from  the  state  and  had  been  for  about  three  months. 
There  wias  no  explanation  of  his  absence  nor  intimation  that  it  was 

♦  Decision  rendered,  Dec.  10,  1913.    160  S.  W.  Rep.  1078. 
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the  result  of  casualty  or  misfortune.    Held,  that  his  absence  was  not 
ground  for  a  continuance. 
(For  other  cases,  see  Continuance,  Cent  Dig.  §§  6g,  79,  85,  87,  88,  118,  128, 
130^  132,  13s,  141.  147;  Dec  Dig.  §  51.) 

3.  CONTINUANCE—ABSENT  WITNESS— AFFIDAVIT—ADMI SSI- 

BIUTY. 

Where  an  application  for  a  continuance  for  absence  of  a  witness  was 
properly  denied  because  of  lack  of  diligence  to  secure  the  witness' 
presence  and  there  was  no  explanation  of  his  absence,  the  court  prop- 
erly denied  defendant's  request  to  permit  the  reading  of  the  affidavit 
for  continuance,  or  so  much  of  it  as  was  pertinent,  as  the  deposition 
of  the  witness. 

(For  other  cases,  see  Continuance,  Cent  Dig.  §§  74-93 ;  Dec.  Dig.  §  26.) 

4.  INSURANCE-MUTUAL    BENEFIT    SOCIETY— FRAUD— CON- 

FIDENTIAL INFORMATION— ESTOPPEL. 

Decedent  applied  for  insurance  in  defendant  association  and  submitted  to 
a  medical  examination  September  20,  1902,  and  the  report  of  the 
medical  examiner  and  application  were  received  at  defendant's  office 
on  the  23d  following.  On  the  succeeding  day  defendant  addressed  to 
two  of  decedent's  neighbors  a  letter  asking  for  confidential  information 
concerning  him,  and  by  the  answer  of  one  of  them  was  informed  that 
decedent  was  not  then  in  good  health,  that  he  had  not  always  been  in 
good  health,  that  the  writer  did  not  believe  him  to  be  of  a  sound  and 
robust  constitution  or  a  first-class  risk  for  life  insurance,  that  three 
years  previously  decedent  had  been  afflicted  with  inflammatory  rheuma- 
tism, and  that  the  writer  could  not  recommend  him  for  membership. 
This  letter  was  received  by  defendant  on  the  same  day  that  the  policy 
was  issued,  and  notwithstanding  its  contents  defendant  accepted  pre- 
miums on  the  policy  from  insured  for  seven  years  without  objection. 
Held,  that  defendant  was  estopped  thereafter  to  defend  an  action  on 
the  policy  because  of  alleged  untrue  statements  concerning  insured's 
health  in  his  application. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1^7,  1866- 1868;  Dec.  Dig. 
I  724.) 

5.  INSURANCE  —  APPLICATION  —  MISSTATEMENTS  —  CON- 
STRUCTION BY  AGENT— ESTOPPEL. 

At  the  time  decedent  was  being  examined  for  life  insurance  in  defendant 
association,  the  soliciting  agent  explained  to  him  that  a  question 
whether  he  had  been  previously  rejected  applied  only  to  rejection  by 
defendant  association  and  not  by  any  other  company;  whereupon 
decedent  answered  in  the  negative.  The  medical  examiner,  who  was 
present  at  the  time,  knew  that  decedent  had  been  previously  rejected 
by  other  companies.  Held,  that  the  medical  examiner's  knowledge  was 
the  knowledge  of  defendant,  and  that  it  was  therefore  estopped  to 
deny  liability  because  of  insured's  misstatement  as  applied  to  other 
rejections. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1837,  1866-1868;  Dec.  Dig. 
§724.) 

Appeal  from  Circuit  Court,  Jessamine  County. 

Action  by  Lizzie  P.  Robinson  against  the  Masonic  Life  Association. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Harry  D.  Williams,  of  Buffalo  N.  Y.,  John  H.  Welch,  of  Nicholas- 
ville,  and  Samuel  M.  Wilson,  of  Lexington,  for  Appellant. 

£.  H.  Gaither,  of  Harrodsburg,  and  E.  B.  Hoover,  of  Nicholasville, 
for  Appellee. 

Vol.  XLIII.— 16 
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Mcdonald  vs.  new  world  life  ins.  co.* 

(Supreme  Court  of  Washington.) 

I.  EVIDENCE-ACTION  AGAINST  PRINCIPAL— ADMISSION  OF 
EVIDENCE. 

In  an  action  against  an  insurance  company  for  commission  for  selling 
capital  stock,  printed  matter  purporting  to  have  been  issued  by  defend- 
ant was  not  admissible  against  it  in  the  absence  of  proof  that  defendant 
authorized  the  issuance  of  the  printed  matter. 

(For  other  cases,  see  Evidence,  Cent  Dig.  §§  1538,  15SO.  iS<5o.  1562-1578. 
1502;  Dec.  Dig.  §  37a) 

3.  EVIDENCE-HEARSAY. 

Evidence  that  another,  who  was  not  connected  with  defendant  corporation, 
told  plaintiff  that  certain  printed  matter  exploiting  the  busmess  of 
defendant  insurance  company  was  issued  by  defendant,  was  hearsay. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1174-1192;  Dec.  Dig.  §  317.) 

3.  PRINCIPAL    AND     AGENT— UABILITY     OF     PRINCIPAI^ 

WAIVER— ACTION  AGAINST  AGENT. 

One  who,  with  full  knowledge  of  the  material  facts,  including  the  exist- 
ence of  the  agency,  elected  to  hold  the  agent  liable,  thereby  discharged 
the  prindpaL 

(For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §§  701-703 ;  Dec  Dig. 
§184.) 

4.  TRIAI^INSTRUCTIONS— APPLICABILITY  TO  EVIDENCE. 

If  there  was  evidence  making  the  requested  instruction  applicable,  the  Su- 
preme Court  cannot  say  that  it  was  error  to  give  the  instruction  on 
the  ground  that  the  jury  might  have  found  the  facts  oUierwise. 

(For  other  cases,  see  Trial,  Cent  Dig.  §§  505,  596-613;  Dec  §  353.) 

Department  2.  Appeal  from  Superior  Court,  King  County;  Everett 
Smith,  Judge. 

Action  by  D.  P.  McDonald  against  the  New  World  Life  Insurance 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

T.  A.  E.  Lally,  John  D.  Carmody,  and  Pat  M.  Tammany,  all  of  Seattle, 
for  Appellant 

James  T.  Lawler  and  William  H.  Bums,  both  of  Seattle,  for  Re- 
spondent 

*  Decision  rendered,  Dec  2,  1913.    136  Pac  Rep.  702. 
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SUPREME  RULING  OF  FRATERNAL  MYSTIC  CIRCLE 
vs.  HANSEN.* 

(Court  of  Gvil  Appeals  of  Texas.    Galveston.) 

1.  INSURANCE  —  MUTUAL  BENEFIT  ASSOCIATION  —  REIN- 
STATEMENT OF  MEMBER— APPLICATION— WARRANTIES. 

An  application  for  reinstatement  in  a  fraternal  mutual  benefit  association 
having  provided  that  the  original  application,  under  which  the  benefit 
certificate  was  issued,  should  be  binding  "as  of  the  date  of  the  appli- 
cation for  reinstatement/'  and  the  original  application  having  war- 
ranted that  the  member  had  not  had  certain  diseases,  the  reinstatement 
was  on  a  warranty  that  he  had  had  none  of  those  diseases  after  the 
certificate  was  issued  and  before  the  reinstatement 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  1924 ;  Dec  Dig.  §  761.) 

2.  INSURANCE— WARRANTIES— BREACH. 

In  the  absence  of  a  statute  limiting  the  effect  of  a  breach  of  warranty,  on 
which  one  is  reinstated  to  membership  in  a  fraternal  mutual  benefit 
association  which  has  issued  a  benefit  certificate  on  his  life,  that  he 
has  not  had  certain  diseases,  the  breach  works  a  forfeiture  of  the 
contract 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  1924;   Dec.  Dig.  §  761.) 

3.  INSURANCE-FRATERNAL  ASSOCIATIONS— MISREPRESEN- 

TATIONS IN  APPLICATION— STATUTES. 

Acts  3i8t  Leg.  (ist  Extra  Sess.)  c.  36,  declaring  untrue  statements  in  an 
application  for  membership  in  a  fraternal  beneficiary  association  shall 
not  prevent  recovery  on  the  benefit  certificate  unless  shown  to  be 
material  to  risk,  does  not  govern  a  certificate  on  a  member  reinstated 
before  the  act  took  effect 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  i8qo;   Dec  Dig.  §  745.) 

4.  INSURANCE— FRATERNAL  ASSOaATIONS-APPLICATION— 

STATEMENTS  MATERIAL  TO  THE  RISK. 

False  statements  that  one  had  never  had  dysentery  or  any  disease  of 
the  genital  organs  or  undergone  a  surgical  operation  are  material  to 
the  risk,  within  Acts  3i8t  Leg.'  (ist  Extra  Sess.)  c.  36,  declaring  untrue 
statements  in  an  application  for  membership  in  a  fraternal  beneficiary 
association  shall  not  prevent  recovery  on  the  benefit  certificate  unless 
shown  to  be  material  to  the  risk. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1859-1865 ;  Dec.  Dig.  §  733.) 

Appeal  from  Fayette  County  Court;  George  Wilrich,  Judge. 

Action  by  Ella  Hansen  against  the  Supreme  Ruling  of  the  Fraternal 
Mystic  Grde.  Judgment  for  plaintiff.  Defendant  appeals.  Reversed  and 
rendered. 

Meador  &  Davis,  of  Dallas,  for  Appellant 
John  T.  Duncan,  of  La  Grange,  for  Appellee. 

*  Decision  rendered,  Oct.  30,  1913.    Rehearing  denied,  Nov.  13.  1013. 
161  S.  W.  Rep.  54. 
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JOHNSON  vs.  NATIONAL  LIFE  INS.  CO.* 
(Supreme  Court  of  Minnesota.) 

1.  INSURANCE— POLICY— FRAUD— MATERIALITY. 

In  an  action  on  a  life  insurance  policy,  it  is  held  construing  Laws  1907,  c 
220,  §  5,  par.  4  (Rev.  Laws  Supp.  1909,  §  1695,  par.  4,  subd.  6)  : 

(a)  That  a  material  misrepresentation,  made  with  intent  to  deceive  and 
defraud,  avoids  the  policy. 

(b)  That  a  material  misrepresentation,  not  made  with  intent  to  deceive  and 
defraud,  does  not  avoid  the  policy,  unless  the  matter  misrepresented 
increases  the  risk  of  loss;  and  if  it  does  increase  the  risk  of  loss,  the 
policy  is  avoided,  regrardless  of  the  intent  with  which  it  was  made. 

(c)  That  an  immaterial  misrepresentation,  though  made  with  intent  to 
deceive  and  defraud,  does  not  avoid  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  539;  Dec.  Dig.  §  250.) 

2.  INSURANCEr-ACTION  ON  POLICY— MISREPRESENTATIONS 

—QUESTIONS  OF  LAW  AND  FACT. 
Whether  a  misrepresentation  is  material,  and  whether  it  increases  the  risk 

of  loss,  and  whether  it  was  made  with  intent  to  deceive  and  defraud, 

are  usually  questions  of  fact  for  the  jury,  with  the  burden  of  proof 

upon  the  insurer;   but  they  may  be  for  the  court. 
(For  other  cases,  sec  Insurance,  Cent  Dig.  §§  1556,  1732-1770;  Dec  Dig.  { 

668.) 

3.  INSURANCE— POUCY—MISREPRESENTATIONS— QUESTION 

FOR  COURT. 
The  record  concedes  that  the  insured  made  an  untrue  statement  in  his 
application,  which  might  have  been  found  frauduently  made  and  ma- 
terial.   The  court  left  the  question  whether  he  did  to  the  jury.    This 
was  error. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec  Dig. 
§66a) 

(Additional  Syllabus  by  Editorial  Staff,) 

4.  INSURANCIEr-POLICY— "REPRESENTATION"— "WARRANTY." 
As  used  in  Laws  1907,  c  220,  §  5,  par.  4  (Rev.  Laws  Supp.  1909,  §  1695, 

subd.  6,  par.  4)>  requiring  that  a  standard  life  insurance  policy  pro- 
vides that  all  statements  by  insured  shall,  in  the  absence  of  fraud,  be 
deemed  representations,  and  not  warranties,  a  "representation"  is  a 
statement  proffered  as  a  basis  for  an  insurance  contract,  and  must  be 
substantially  true,  while  a  "warranty"  is  a  statement  or  covenant  of 
the  contract,  which  must  be  strictly  or  literally  fulfilled. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  560;  Dec  Dig.  §  265.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6108-61 10;  vol.  %, 
pp.  7396-7404,  7833.) 

5.  INSURANCE^ACTION  ON  POLICY— EVIDENCE. 

In  an  action  on  a  life  insurance  policy,  wherein  the  defense  was  misrepre- 
sentations made  by  the  insured  in  his  application,  it  was  error  to  ad- 
mit in  evidence  the  testimony  of  a  physician  as  to  the  condition  of 
insured  four  years  prior  to  the  application. 

*  Decision  rendered,  No.  28,   1913.     144  N.  W.  218.     Syllabus  by  the 
Court. 
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(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1677-1681,  1682-1685;   Dec. 
Dig.  §  655.) 

Appeal  from  District  Court,  Swift  County;  G.  E.  Qvale,  Judge. 

Action  by  Mary  Johnson  against  the  National  Life  Insurance  Com- 
pany. Verdict  for  the  plaintifiF.  From  denial  of  an  alternative  motion  for 
judgment  or  new  trial,  defendant  appeals.    Reversed. 

Belden  &  Safford,  of  Minneapolis,  for  Appellant 
John  I.  Davis,  of  Benson  (Davis  &  Michel,  of  Marshall,  of  counsel), 
for  Respondent. 


-♦♦♦^ 


MODERN    WOODMEN    OF    AMERICA    vs.    INTERNA- 
TIONAL TRUST  CO.* 

(Court  of  Appeals  of  Colorado.) 

1.  INSURANCE— FRATERNAL  BENEFIT   INSURANCE— ACTION 

—SUFFICIENCY  OF  EVIDENCE. 

Evidence,  in  an  action  on  a  fraternal  benefit  policy,  defended  on  the  grotmd 
of  misrepresentation  by  insured  that  he  did  not  regularly  use  intoxi- 
cants, held  to  show  that  the  use  of  intoxicants  by  insured  was  such 
that  no  conservative  insurance  society  would  have  accepted  insured  as 
a  risk  with  knowledge  of  his  habits. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007 ;  Dec.  Dig.  §  819.) 

2.  INSURANCE^FRATERNAL  BENEFIT  INSURANCE— ACTIONS 

—  SUFFICIENCY  OF  EVIDENCE  —  KNOWLEDGE  OF  IN- 
SURED'S INTEMPERANCE. 

Evidence,  in  an  action  on  a  fraternal  benefit  certificate,  defended  on  the 
ground  of  misrepresentations  by  insured  as  to  the  extent  of  his  use 
of  intoxicants,  held  not  to  show  that  defendant's  agent  who  assisted 
in  organizing  the  local  society  had  knowledge  of  insured's  intemperate 
habits. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig.  §  819.) 

3.  INSURANCE— FRATERNAL  BENEFIT  INSURANCE— KNOWL- 

EDGE OF  INSURED'S  HABITS— NOTICE  TO  AGENT. 

The  fact  that  one  authorized  by  a  fraternal  benefit  society  to  organize  a 
local  camp  was  told  by  an  old  acquaintance  of  insured  that  insured 
drank  too  heavily  to  be  a  proper  risk,  and  was  told  by  another  who 
knew  insured  well  that  he  "was  too  much  of  a  drinker,  to  [the  speak- 
er's] knowledge,  for  fratemalism,"  were  mere  vague  opinions  of  the 
speakers,  and  not  sufficient  to  charge  the  agent  with  the  duty  of 
investigating  the  extent  of  insured's  indulgence  in  intoxicants. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1837,  1866-1868;  Dec.  Dig.  § 
724.) 

4.  INSURANCE^FRATERNAL   BENEFIT   INSURANCE— ACTION 

—SUFFICIENCY  OF  EVIDENCE— AUTHORITY  OF  AGENT. 
Evidence,  in  an  action  on  a  fraternal  benefit  policy,  held  not  to  show  that 

*  Decision  rendered,  July  14,  1913;   Rehearing  denied,  Dec.  8,  1913.    136 
Pac.  Rep.  806. 
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one  who  solicited  insured's  application  and  forwarded  it  to  the  general 
offices  had  authority  to  organize  a  local  society,  or  to  do  ntore  than  to 
select  the  examining  physician  and  solicit  and  forward  applications. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig.  §  819.) 

5.  INSURANCE— FRATERNAL  BENEFIT  INSURANCE— MISREP- 

RESENTATIONS—KNOWLEDGE  BY  AGENT— ESTOPPEL. 

Where  insured's  misrepresentations  to  the  soliciting  agent  of  a  fraternal 
association  were  willful,  the  fact  that  the  agent  knew  that  insured's 
statements  were  not  true  would  not  estop  the  company  from  avoiding 
the  certificate  upon  that  ground,  since  there  can  be  no  estoppel  unless 
one  of  the  parties  is  misled  to  his  disadvantage. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1837*  1866-1868;  Dec.  Dig.  § 
724.) 

6.  COURTS— OPINIONS— DICTUM. 

Where  one  of  the  parties  claimed  that  a  certain  case  controlled  the  decision 
and  the  other  party  claimed  that  other  cases  ruled,  but  the  jud^e 
writing  the  opinion  held  that  the  statute  controlled  and  based  his  deci- 
sion thereon,  any  further  remarks  by  him  about  the  general  rules  of 
law  applicable  was  obiter  and  not  authority. 

(For  other  cases,  see  Courts,  Cent.  Dig.  §  331;;  Dec.  Dig.  §  92.) 

7.  INSURANCE-CONSTRUCrriON  OF  CONTRACTT. 

In  absence  of  statute,  insurance  contracts  are  construed  by  the  same  rules 

as  other  contracts,  in  order  to  ef^Fectuate  the  intention  of  the  parties. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1870-1872;  Dec.  Dig.  §  726,) 

8.  INSURANCES-FRATERNAL  BENEFIT  INSURANCE-AGENTS 

—RESTRICTION  OF  AUTHORITY. 

In  absence  of  statute,  insurance  companies  may  limit  the  authority  of  their 
agents,  and  an  applicant  dealing  with  an  agent  whose  authority  is  ex- 
pressly limited  by  the  application^  cannot  take  advantage  of  any  act 
of  the  agent  in  excess  of  such  limited  authority. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  1836;  Dec.  Dig.  §  695,) 

9.  CONSTITUTIONAL  LAW— PROVINCE  OF  COURT— LEGISLA- 

TIVE FUNCTION. 
It  is  for  the  legislature,  and  not  for  the  courts,  to  change  a  well-established 

rule  of  law,  such  as  the  rule  permitting  insurance  companies  to  limit 

the  authority  of  their  agents. 
(For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §§  129-132,  137;  Dec. 

Dig.  §  70.) 

10.  APPEAL  AND  ERROR— PRESENTATION  BELOW. 

Where  plaintiff  does  not  raise  a  question  at  trial  or  upon  appeal  until  after 
oral  argument,  the  appellate  court  is  not  inclined  to  consider  the 
question,  unless  it  is  necessary  to  do  so  to  prevent  injustice. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1018-1034;  Dec.  Die 
§169.) 

11.  INSURANCE  —  FRATERNAL  BENEFIT  INSURANCE  —  RE- 
TURN OF  ASSESSMENTS. 

A  fraternal  benefit  company  need  not  tender  a  return  of  the  premiums  in 
order  to  forfeit  a  certificate  on  the  ground  of  willful  misrepresenta- 
tions by  insured  in  his  application  as  to  his  intemperate  habits,  though 
assessments  must  be  returned  on  forfeiture  in  case  of  an  unintentional 
breach  of  warranty. 
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(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1917,  1918;  Dec  Dig.  §  756.) 
Hurlbut  and  Morgan,  JJ.,  dissenting. 

Appeal  from  District  Court,  Denver  County;  Hubert  L.  Shattuck, 
Judge. 

Action  by  the  International  Trust  Company,  as  guardian  of  William 
Conter  and  Annie  Cbnter,  against  the  Modeim  Woodmen  of  America. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss. 


Truman  Plantz,  of  Rock  Island,  III.,  Tully  Scott,  of  Denver,  and 

Tgt  G.  Perrin,  of  Rock  Island,  III.,  for  Appellant. 

S.  D.  Cramp  and  Henry  C.  Allen,  both  of  Denver,  for  Appellee. 


♦  •# 


MUTUAL  LIFE  INvS.  CO.  of  New  York  vs.  GOOD.* 
(Court  of  Appeals  of  Colorado.) 

1.  EVIDENCE-OPINION    EVIDENCE— CONCLUSION    OF    WIT- 

NESS. 
Testimony  from  the  sister  of  the  mother  that  a  certain  man  was  the 

father  of  assured  was  a  mere  conclusion  of  the  witness. 
(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2149-2185;  Dec.  Dig.  §  471.) 

2.  PARENT  AND  CHILD— PRESUMPTION  OF  PATERNITY. 
Where  it  appeared  that  assured's  mother  had  never  been  the  legal  wife 

of  a  certain  person  by  a  common  law  or  ceremonial  marriage,  there  was 
no  presumption  of  law  that  such  person  was  assured's  faSier,  and  the 
burden  of  proving  that  fact  by  a  preponderance  of  the  evidence  was 
upon  the  person  asserting  it  to  defeat  a  life  insurance  policy. 
(For  other  cases,  see  Parent  and  Child,  Cent.  Dig.  §§  1-3;  Dec.  Dig.  §  1.) 

3.  TRIAL-KNOWLfeDGE  BY  JURORS. 

Jurors  are  permitted  to  use  thdr  common  knowledge  and  observation  of 

life  in  determining  the  question  of  paternity  out  of  wedlock. 
(For  other  cases,  see  Trial,  Dec.  Dig.  §  311.) 

4.  PARENT    AND    CHILD— RELATIONSHIP— ACmONS—SUFFI- 

CIENCY  OF  EVIDENCE. 
Evidence,  in  an  action  on  a  life  insurance  policy,  in  which  it  was  claimed 

that  a  certain  person  who  died  of  tuberculosis  was  assured's  natural 

father,  held  to  sustain  a  finding  that  such  person  was  not  assured's 

father. 
(For  other  cases,  see  Parent  and  Child,  Cent.  Dig.  §§  1-3;  Dec  Dig.  }  i.) 

5.  APPEAL  AND  ERROR— ESTOPPEL  TO  ALLEGE  ERROR— RE- 

QUEST  BY  APPELLANT. 
Defendant  insurance  company  cannot  question  a  finding  that  its  insurance 
policy  would  have  been  issued  even  had  the  company  known  of  the  ex-*> 
istence  of  another  policy  held  by  insured,  where  it  submitted  the  issue 

*  Decision  rendered,  Nov.  10,   1913.     Rehearing  denied,  Dec  8,  1915. 
136  Pac  Rep.  821. 
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by  requesting  a  charge  that,  if  insured  held  another  poliqr  and  defend- 
ant's policy  would  not  have  been  issued  had  it  known  of  the  existence 
of  the  first,  the  jury  should  find  for  the  defendant. 
(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3591-5610;  Dec.  Dig. 
§882.) 

6.  TRIAL  —  RECEPTION  OF  EVIDENCE  —  EVIDENCE  ADMIS- 

SIBLE IN  PART. 

Where  the  affidavit  of  a  physician  who  had  treated  assured  was  admissible, 
in  an  action  on  a  life  policy,  merely  to  show  the  falsity  of  the  state- 
ment in  the  application  that  assured  had  only  consulted  a  certain 
physician  named  in  the  last  five  years,  but  defendant  did  not  ask  that 
it  be  admitted  for  that  particular  purpose,  there  was  no  error  in  ex- 
cluding the  whole  affidavit  under  Mills'  Ann.  St.  1912,  S  8072,  prohib- 
iting evidence  by  a  physician  as  to  information  acquired  in  attending  a 
patient. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §  120;  Dec.  Dig.  §  48.) 

7.  APPEAL  AND  ERROR— ESTOPPEL  TO  ALLEGE  ERROR. 
Appellant  cannot  complain  of  instructions  given  at  its  request  on  the 

ground  that  some  of  them  treated  answers  in  insurance  policies  ts 
warranties,  while  others  treated  them  as  representations. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3591-3610;  Dec.  Dig. 
§882.) 

Appeal  from  District  Court,  Conejos  County;  Chas.  C.  Holbrook, 
Judge. 

Action  by  Venita  A.  (}ood  against  the  Mutual  Life  Insurance  Company 
of  New  York.    From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Macbeth  &  May,  of  Denver,  for  Appellant. 

James  D.  Pilcher,  of  Alamosa,  and  Jesse  Stephenson,  of  Monte  Vista, 
for  Appellee. 


GRAND  LODGE  OF  COLORED  KNIGHTS  OF  PYTHIAS 
vs.  SEAY.  (No.  16^(H.)* 

(Supreme  Court  of  Mississippi.) 

INSURANCE— ACTION  ON  FRATERNAL  BENEFICIARY  CERTIF- 
ICATE-QUESTION  FOR  JURY. 

In  an  action  on  a  policy  governed  by  by-laws  providing  that  no  liability 
should  attach  thereon  until  after  thirty  days  from  its  issuance,  where 
insured  died  within  the  thirty  days,  a  peremptory  instruction  for  de- 
fendant should  have  been  given. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009 ;  Dec  Dig.  §  825.) 

Api)eal  from  Circuit  Court,  Warren  County;  H.  C.  Mounger,  Judge. 

Action  by  Leontine  Seay  against  the  Grand  Lodge  of  Colored  Knights 
of  Pythias.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
cause  dismissed. 


Si. 


Latham,  of  Jackson,  for  Appellant 
Coleman,  of  Vicksburg,  for  Appellee. 


*  Decision  rendered,  Dec.  15,  1913.    63  Southern  Rep.  571. 
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SPANDE  vs.  WESTERN  LIFE  INDEMNITY  CO.* 
(Supreme  Ccmrt  of  Oregon.) 

1.  APPEAL  AND  ERROR— REVIEW— FORMER  DECISION  ON  AP- 

PEAL. 

A  decision  against  plaintiff  on  a  complaint  on  a  benefit  certificate^  based 
on  a  contract  between  defendant  and  the  order  which  had  originally 
issued  the  certificate,  does  not  bar  a  recovery  on  an  amended  complaint, 
based  on  defendant's  representations  that  the  certificate  had  been  trans- 
ferred to  the  defendant;  that  defendant  would  assume  all  obligations 
thereunder,  and  if  plaintiff  would  pay  to  defendant  the  same  premiums 
he  was  obliged  to  pay  to  the  order,  defendant  would  perform  all  the 
terms  and  conditions  of  the  certificate. 

(For  other  cases,  see  Appeal  and  Error.  Cent  Dig.  §§  4661-4665;  Dec 
Dig.  S  IIOS.) 

2.  INSURANCE-MUTUAL  BENEFIT  INSURANCES-ACTIONS. 

In  an  action  on  a  benefit  certificate,  where  plaintiff  claims  under  the  rep- 
resentations of  defendant  that  the  order  which  had  originally  issued 
the  certificate  had  transferred  the  certificate  to  defendant,  that  de- 
fendant would  assume  all  obligations  thereunder,  and  that  if  plaintiff 
would  pay  defendant  the  premiums,  defendant  would  perform  the 
terms  of  the  certificate,  plaintiff  is  not  bound  to  prove  the  terms  of  the 
contract  between  the  order  and  defendant,  but  makes  a  case  for  the 
jury  when  he  shows  that  defendant  has  promised  to  assume  the  burden 
of  the  order,  and  that,  relying  on  such  promise,  plaintiff  has  paid  de- 
fendant the  premiums  which  would  otherwise  have  been  due  the  order. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  699.) 

3.  INSURANCE— MUTUAL    BENEFIT    INSURANCEr-ACTIONS— 

QUESTION  FOR  JURY. 
In  an  action  on  a  benefit  certificate,  evidence  held  sufficient,  as  against  a 

motion  for  nonsuit,  to  show  a  contract  of  insurance  by  defendant  by 

the  assumption  of  the  burden  of  the  order  which  had  originally  issued 

the  certificate. 
(For  other  cases,  see  Insurance,  Dec.  Dig.  §  699.) 

4.  CONTRACTS  — CONSTRUCTION  — PRACTICAL     CONSTRUC- 

TION BY  PARTIES. 

The  conduct  of  the  parties  with  respect  to  the  subject-matter  of  a  con- 
tract will  be  looked  to  as  affording  evidence  of  the  meaning  tlie  parties 
gave  to  the  agreement 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §  753;  Dec.  Dig.  §  170.) 

5.  CONTRACrrS  —  CONSTRUCTION   —  UNDERSTANDING   OF 

PROMISOR. 
The  language  of  a  contract  must  be  interpreted  in  the  sense  that  the 

promisor  knew,  or  had  reason  to  know,  that  the  promisee  understood  it 
(For  other  cases,  see  Contracts,  Cent  Dig.  §§  730,  743;  Dec.  Dig.  §  147.) 

6.  CONTRACTS  —   CONSTRUCTION  —   ADVERSE  TO   PARTY 

USING  WORDS. 
The  words  of  a  contract  are  to  be  strongly  construed  against  the  party 

using  them. 
(For  other  cases,  see  Contracts,  Cent  Dig.  §  736;  Dec.  Dig.  §  155.) 

♦  Decision  rendered,  Dec.  23,  1913.    136  Pac.  Rep.  1189. 
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7.  INSURANCE-MUTUAL    BENEFIT    INSURANCE— ACTIONS- 

BURDEN  OF  PROOF. 

Tn  an  action  against  a  defendant  which  has  assumed  the  obligations  of  a 
benefit  certificate  which  provides  for  the  payment  to  plaintiff  of  the 
proceeds  of  one  assessment,  not  exceeding  $2,000,  plaintiff  need  not 
allege  and  prove  what  the  proceeds  of  an  assessment  would  be,  bu:  the 
burden  is  oa  defendant  to  show  that  it  would  be  less  than  $2,000. 

(For  other  cases,  see  Insurance,  Dec  Dig.  §  669.) 

8.  INSURANCE— POWERS-ESTOPPEL  TO  DENY  LIABILITY. 

A  company  which  has  assumed  the  obligations  of  a  fraternal  order  on  a 
benefit  certificate,  and  has  accepted,  without  objection,  plaintiff's  dues 
from  month  to  month,  cannot  escape  liability  on  the  ground  that  its 
contract  with  plaintiff  is  ultra  vires. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  6gg,) 

Department  2.  Appeal  from  Circuit  Court,  Clatsop  County;  J.  A. 
Eakin,  Judge. 

Action  ^  H.  A.  Larsen  Spande  against  the  Western  Life  Indenmity 
Company.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Samuel  Wliite,  of  Portland  (Manning  &  White,  of  Portland,  on  the 
brief),  for  Appellant. 

G,  C.  Fulton,  of  Astoria,  for  Respondent 


METROPOLITAN  LIFE  INS.  CO.  vs.  FRANKEL 
(No.  8,078.)* 

(Appellate  Court  of  Indiana,  Division  No.  i.) 

1.  PLEADING— REPLY— GENERAL  DENIAL. 

Where,  in  a  suit  on  insurance  policies  on  the  life  of  plaintiffs  wife,  de- 
fendant's answer  not  only  charged  plaintiff  with  inducing  his  wife,  in 
making  the  application,  to  fraudulently  misrepresent  her  mental  condi* 
tion,  but  also  alleged  that  plaintiff  caused  or  contributed  to  his  wife's 
death,  the  latter  charge  could  not  have  been  proved  under  a  general 
denial ;  and  hence,  a  reply  merely  alleging  facts  from  which  an  estop- 
pel might  be  raised  as  to  the  false  representations  was  insufficient, 
under  the  rule  that  a  reply  which  fails  to  respond  to  the  entire  answer 
to  which  it  is  addressed  is  insufficient  and  demurrable. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §  342;  Dec.  Dig.  §  174.) 

2.  INSURANCE— LIFE  POLICY— PROOF  OF  DEATH— TIME 
Where  a  life  policy  contains  no  specific  time  within  which  notice  of  death 

must  be  given,  or  provides  merely  that  "due  proof  of  death"  must  be 

given,  notice  of  insured's  death  must  be  given  within  a  reasonable  time. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1328-1336;  Dec  Dig.  §  559.) 

3.  INSURANCE-NOTICE  OF  DEATH— "REASONABLE  TIME"- 

QUESTION  OF  LAW  OR  FACTT. 
What  is  a  reasonable  time  for  giving  notice  or  proof  of  loss  ordinariljy 
depends  on  the  circumstances  of  the  particular  case,  but  if  the  delay  is 

»  Decision  rendered,  Dec.  9,  1913.    103  N.  E.  Rep.  SOI. 
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coiuiderable  and  is  unexplained,  and  the  facts  are  undispnted,  whether 
notice  has  been  given  within  a  reasonable  time  is  a  question  of  law 
for  the  court 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 
668.) 

4.  INSURANCE— LIFE  POLICY— NOTICE  OF  DEATH— TIME. 

Where  a  life  policy  re<iuired  that  due  proof  of  death  must  be  given,  and  a 
few  days  after  insured's  death  an  attorney  was  employed  to  make 
proofs  of  death,  but  they  were  not  furnished  for  almost  ninety  days, 
and  there  was  no  explanation  of  the  delay,  it  was  inexcusable,  and  the 
notice  was  not  given  within  a  reasonable  time. 

(For  other  cases,  see  Insurance,  Ont.  Dig.  }§  1328-1356;  Dec  Dig.  §  559.) 

Appeal  from  Superior  Court,  Marion  County;  Charles  J.  Orbison, 
Judge. 

Action  by  Meyer  Frankel  against  the  Metropolitan  Life  Insurance 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

W.  H.  H.  Miller,  C.  C.  Shirley,  S.  D.  Miller,  and  W.  H.  Thompson, 
ill  of  Indianapolis,  for  Appellant. 

(luilford  A.  Deitch  and  Henry  Spaan,  both  of  Indianapolis,  for  Ap- 
pellee. 
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FIRE,  TORNADO,  ETC. 

UNrTED  STATES   DISTRICT  COURT. 

W.  D.  Washington,  S.  D. 


PALMER  ET  AL. 

vs. 

OREGON-WASHINGTON  R.  &  NAV.  CO.     (No.  1,367.)* 

1.  REMOVAL  OF  CAUSES— CITIZENSHIP  OF  PARTIES— REAL 

OR  NOMINAL  PARTIES. 

Insurance  companies  which  have  paid  policies  on  property  destroyed  by 
fire  caused  by  the  neglig^ence  of  a  third  person  and  have  by  equitable 
principles  or  by  the  terms  of  the  policies  been  subrogated  to  the  right 
of  action  of  the  owner  against  such  person  may  maintain  an  action 
thereon  in  their  own  name  under  the  laws  of  Washington,  which  re- 
quire actions  to  be  brought  in  the  name  of  the  real  party  in  interest 
and  permit  the  assignment  of  such  causes  of  action,  and  where  they 
join  with  the  owner  as  plaintiffs  they  are  parties  in  interest,  and  not 
merely  nominal  parties  for  the  purpose  of  determining  the  removability 
of  the  cause. 

(For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  §  79;  Dec.  Dig.  §  36.) 

2.  TRUSTS— CREATION— "EXPRESS  TRUST." 

An  "express  trust"  can  be  created  only  by  agreement  of  the  parties  to  the 

trust  concerning  it  (citing  3  Words  and  Phrases,  pp.  2611-2613.) 
(For  other  cases,  see  Trusts,  Cent.  Dig.  §§  41,  415^;  Dec.  Dig.  §  30f4.) 

At  Law.  Action  by  O.  K.  Palmer,  doing  business  as  the  Palmer  Lum- 
ber &  Manufacturing  Company,  the  Fireman's  Fund  Insurance  Company, 
the  Norwich  Union  Fire  Insurance  Society,  Limited,  the  London  & 
Lancashire  Fire  Insurance  Company,  the  National  Fire  Insurance  Com- 
pany, the  Insurance  Company  of  North  America,  the  British  America  As- 
surance Company,  and  the  Pennsylvania  Fire  Insurance  Company, 
against  the  Oregon-Washington  Railroad  &  Navigation  Company.  On 
motion  to  remand  to  state  court.    Granted. 

Granger  &  Clarke,  of  Seattle,  Wash.,  for  Plaintiffs. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle,  Wash.,  for  Defendant. 

CUSHMAN,   D.   J. 

This  matter  is  for  decision  upon  a  motion  to  remand  the  cause 
to  the  state  court.  The  plaintiff  Palmer  is  a  citizen  of  Washington 
and  resident  of  this  district.  The  plaintiff  insurance  companies 
are  corporations  of  California,  Connecticut,  Pennsylvania,  and 
Great  Britain,  doing  business  in  this  state  and  district.  The  de- 
fendant is  an  Oregon  corporation.  The  amount  in  controversy 
exceeds  $3, (XX). 

♦  Decision  rendered,  Oct.  22.  1913.    208  Fed.  Rep.  666. 


Digitized  by*^ 


Google 


Fire,  &c.]    Palmer  et  al.  vs.  Ore.-Wash.  R.  &  N.  Co.  231 

The  suit  is  one  to  recover  for  the  loss,  by  fire,  of  the  mill  of  the 
plaintiff  Palmer,  alleged  to  have  been  caused  by  the  defendant's 
negligence.  It  appears  that  the  plainti£F  companies  had  insured 
the  mill  and  paid  the  plaintiff  Palmer,  on  account  of  its  destruc- 
tion, part  of  the  loss  alleged  to  have  been  caused,  under  policies  of 
insurance  providing : — 

"'If  this  company  (the  insurance  company)  shall  claim  that  the 
fire  was  caused  by  the  act  or  neglect  of  any  person  or  corporation, 
private  or  municipal,  this  company  shall,  on  payment  of  the  loss, 
be  subr<^ated  to  the  extent  of  such  payment  to  all  right  of  re- 
covery by  the  insured  for  the  loss  resulting  therefrom,  and  sudi 
right  shall  be  assigned  to  this  company  by  the  insured,  on  receiving 
such  payment." 

Plaintiff  relies  upon  the  following  authorities :  Fireman's  Fund 
Ins.  Co.  vs.  O.  R.  &  N.,  58  Wash.  332,  76  Pac.  1075 ;  Pratt  v.  Rad- 
ford, 52  Wis.  114,  8  N.  W.  606;  Wunderlich  vs.  C.  N.  W.,  93  Wis. 
132,  66  N.  W.  1144;  Gaugler  vs.  C,  M.,  P.  S.  R.  R.  Co.  (U.  S. 
D.  C,  Mont.)  197  Fed.  79;  Smith  vs.  Lyon,  133  U.  S.  315,  10  Sup. 
Ct.  303,  33  L.  Ed.  635 ;  Ex  parte  Wisner,  203  U.  S.  449,  27  Sup. 
Ct.  150,  51  L.  Ed.  264;  Dickerson  vs.  Spokane,  26  Wash.  292,  66 
Pac.  381 ;  McElroy  vs.  Williams,  14  Wash.  627,  45  Pac.  306;  State 
ex  rel  Adjustment  Co.  vs.  Superior  Court,  67  Wash.  355,  121  Pac. 
847;  Continental  In^.  Co.  vs.  Loud,  93  Mich.  139,  53  N.  W.  394, 
32  Am.  St.  Rep.  494;  Fairbanks  et  al.  vs.  Ry.  Co.,  115  Cal.  579, 
47  Pac.  450;  United  Coal  Co.  vs.  Canon  Qty  Coal  Co.,  24  Colo. 
116,  48  Pac.  1045 ;  State  Ins.  Co.  vs.  Oregon  Ry.  &  Nav.  Co.,  20 
Or.  563,  26  Pac.  838;  Fireman's  Ins.  Co.  vs.  Oregon  Ry.  &  Nav. 
Co.,  45  Or.  53,  76  Pac.  1075,  67  L.  R.  A.  161,  2  Ann.  Cas.  360; 
First  Presbyterian  Society  vs.  Goodrich  Trans.  Co.  (C.  C.)  7 
Fed.  257;  Glenn  vs.  Marbury,  145  U.  S.  499,  12  Sup.  Ct.  914,  36 
L.  Ed.  790;  Kansas  Midland  Ry.  Co.  vs.  Brehm,  54  Kan.  751,  39 
Pac.  690 ;  Liverpool  &  G.  W.  S.  S.  Co.  vs.  Phenix  Ins.  Co.,  129 
U.  S.  397,  9  Sup.  Ct.  469,  32  L.  Ed.  788 :  City  of  New  Orleans  vs. 
Whitney,  138  U.  S.  595,  11  Sup.  Ct.  428,  34  L.  Ed.  1106;  Downs 
vs.  Pioneer  Mutual  Ins.  Co.,  41  Wash.  372,  83  Pac.  423 ;  Thomp- 
son vs.  Cent.  Ohio  R.  R.  Co.,  6  Wall.  134,  18  L.  Ed.  765 ;  Del- 
aware Co.  vs.  Diebold  Safe  &  Lock  Co.,  133  U.  S.  473,  10  Sup. 
Ct.  399,  33  L.  Ed.  680;  Mexican  Cent.  R.  R.  Co.  vs.  Eckman,  187 
U.  S.  429,  23  Sup.  Ct.  211,  47  L.  Ed.  247;  Over  vs.  R.  R.  Co 
(C.  C.)  63  Fed.  34;  Evans  vs.  Durango  Land  Co.,  80  Fed.  433,  25 
C.  C.  A.  .531. 

The  following  cases  are  relied  upon  by  defendant :  Slauson  vs. 
Schwabacher  Bros.  &  Co.,  4  Wash.  783,  31  Pac.  32^,  31  Am.  St. 
Rep.  918;  Hall  &  Long  vs.  R.  R.  Companies,  13  Wall.  367,  20 
L.  Ed.  594;  Norwich  Union  Fire  Ins.  Societv  vs.  Standard  Oil  Co., 
59  Fed.  984,  8  C.  C.  A.  433;  Turk  vs.  111.  Cent.  Ry.  Co.  (D.  C.) 
193  Fed  252 ;  Kansas  City  M.  &  O.  R.  Co.  vs.  Shutt,  24  Okl.  96. 
104  Pac.  51, 138  Am.  St.  Rep.  870,  20  Ann.  Cas.  255. 

It  is  conceded  that,  if  the  insurance  companies  are  necessary 
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parties  to  the  action,  the  motion  to  remand  is  well  taken.  Ex 
parte  Wisner,  203  U.  vS.  449,  27  Sup.  Ct.  150,  51  L.  Ed.  264;  In 
re  Moore,  209  U.  S.  490,  28  Sup.  Ct.  585,  52  L.  Ed.  904,  14  Ann. 
Cas.  1164;  Ex  parte  Harding,  219  U.  S.  363,  31  Sup.  Ct.  324,  55 
L.  Ed.  252,  37  L.  R.  A.  (N.  S.)  392. 

At  common  law.  Palmer,  the  holder  of  the  legal  cause  of  action, 
alone,  could  sue,  and  the  insurance  companies,  if  joined,  on  the 
motion  to  remand,  would  be  held  merely  nominal  parties,  whose 
citizenship  and  residence  would  not  affect  the  jurisdiction.  First 
Pres.  Society  of  Green  Bay  vs.  Goodrich  Trans.  Co.  (C.  C.)  7 
Fed.  257;  London  Assurance  Co.  vs.  Sainsbury,  3  Doug.  245; 
Mason  vs.  Sainsbury,  Id.  60;  Yates  vs.  Whyte,  4  Bing.  (N.  C.) 
272;  Hart  vs.  Western  R.  Corporation,  13  Mete.  105,  46  Am.  Dec. 
719;  Rockingham  Mut.  Fire  Ins.  Co.  vs.  Bosher,  39  Me.  254,  63 
Am.  Dec.  618;  Conn.  Mut.  Life  Ins.  Co.  vs.  N.  Y.,  etc.,  R.  Co., 
25  Conn.  270,  65  Am.  Dec.  571 ;  Peoria  Ins.  Co.  vs.  Frost.  37  III 
333. 

A  different  rule  is  admitted  to  exist  in  code  states.  Glenn  vs. 
Marbury,  145  IT.  S.  499  at  511,  12  Sup.  Ct.  914,  36  L.  Ed.  790. 

The  law  of  the  state  of  Washington  as  to  necessary  parties  is 
controlling  in  this  court.  Thompson  vs.  Railroad  Co.,  6  Wall.  134, 
18  L.  Ed.  765. 

The  Washington  statute  provides : — 

"There  shall  be  in  this  state  hereafter  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights  and  the  redress 
of  private  wrongs,  which  shall  be  called  a  civil  action."  Pierce's 
Code  1912,  tit.  81—3. 

"Every  action  shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  otherwise  provided  by  law."  Pierce's  Code 
1912,- 81— 7. 

"An  executor  or  administrator,  or  guardian  of  a  minor  or  per- 
son of  unsound  mind,  a  trustee  of  an  express  trust,  or  a  person 
authorized  by  statute  may  sue  without  joining  the  person  for 
whose  benefit  the  suit  is  prosecuted.  A  trustee  of  an  express  trust 
within  the  meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom  or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another."    Pierce's  Code  1912,  81—9. 

"The  court  may  determine  any  controversy  between  parties  be- 
fore it  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights ;  but  when  a  complete  determina- 
tion of  the  controversy  cannot  be  had  without  the  presence  of 
other  parties,  the  court  shall  cause  them  to  be  brought  in."  Pierce's 
Code  1912,  tit.  81—41. 

"The  defendant  may  set  forth  by  answer  as  many  defenses  and 
counterclaims  as  he  may  have  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable,  or  both.  They  shall 
each  be  separately  stated,  and  refer  to  the  causes  of  action  which 
they  are  intended  to  answer,  in  such  a  manner  that  they  may  be 
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intelligibly  distinguished."  Paragraph  3,  title  81 — ^237,  Pierce's 
Code  1912. 

[1]  Under  the  foregoing  provisions,  in  the  state  of  Washington, 
an  insurance  company,  under  the  circumstances  in  this  case,  would 
be  held  a  party  in  interest  and  could  sue  in  its  own  name.  Mc- 
Elroy  vs.  Williams,  14  Wash.  627,  45  Pac.  306;  Fireman's  Fund 
Ins.  Co.  vs.  O.  R.  &  N.  Co.,  58  Wash.  332,  108  Pac.  770;  State  of 
Washington  ex  rel.  Adjustment  Co.  vs.  Superior  Courts  67  Wash. 
355, 121  Pac.  847. 

[2]  An  "express  trust"  can  only  be  created  by  agreement  of  the 
parties  to  the  trust  concerning  it.  Words  &  Phrases,  "Express 
Trust,"  vol.  3,  p.  2611. 

The  right  in  the  plaintiff  insurance  companies,  upon  the  pay- 
ment of  Palmer's  loss,  through  subrogation,  was  created  by  opera- 
tion of  equitable  principles,  and  not  created,  but  rather  recognized, 
by  the  terms  of  the  insurance  policy.  New  Orleans  vs.  Gaines' 
Adm'r  (Whitney),  138  U.  S.  595,  ll'Sup.  Ct.  428,  34  L.  Ed.  1106; 
Liverpool  &  G.  W.  S.  S.  Co.  vs.  Phenix  Ins.  Co.,  129  U.  S.  397, 
9  Sup.  Ct.  469,  32  L.  Ed.  788. 

Choses  in  action  are  not  assignable  at  common  law.  Glenn  vs. 
Marbury,  supra,  145  U.  S.  499,  at  507,  et  seq.,  12  Sup.  Ct.  914, 
36  L.  Ed  790. 

In  Washington,  a  cause  of  action  for  the  tortious  destruction 
of,  or  injury  to,  property  is  assignable.  Jordan  vs.  Welch,  61 
Wash.  569,  112  Pac.  656. 

As  pointed  out,  the  right  of  the  insurance  companies  to  sue  is 
by  virtue  of  this  subrogation  to  the  right  of  the  insured,  upon 
payment  of  his  loss.  While  it  may  be  called  an  equitable  assign- 
ment, there  is  not  the  opportunity  in  such  case  to^  fraudulently 
confer,  or  deprive  the  court  of,  jurisdiction  as  there  is  by  means 
of  a  simulated  legal  assignment.  New  Orleans  vs.  Gaines'  Adm'r 
(Whitney),  138  U.  S.  595,  at  606,  11  Sup.  Ct.  428,  34  I,.  Ed. 
1102,  supra. 

Under  the  statutes  of  the  state  of  Washington  and  the  decisions 
of  its  courts,  the  insurance  companies  are  held  to  be  real  parties  in 
interest,  and  therefore  necessary  parties. 

Turk  vs.  Illinois  Central  Railway  (D.  C.)  193  Fed.  252,  relied 
upon  by  defendant,  was  a  case  in  which  it  was  held  that  a  right 
of  action  for  tort,  either  in  whole  or  in  part,  was  not  assignable. 
If  such  is  the  law  in  Kentucky,  where  this  case  arose,  it  would 
be  controlling  of  the  decision  and  distinguish  it  from  the  law  of 
this  state.  The  same  is  true  of  the  case  of  Over  vs.  Lake  Erie  & 
W.  R.  Co.  (C.  C.)  63  Fed.  34.  also  relied  upon  by  defendant.  As 
shown,  such  a  fight  is  assignable* in  Washington.  Jordan  vs. 
Welch,  61  \yash,  569,  112  Pac.  656.     ^ 

The  motion  to  remand  is  granted. 
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SUPREME  JUDICIAL  COURT  OF  MAINE 


DOLLIVER 

vs. 

GRANITE  STATE  FIRE  INS.  CO.* 

1.  INSURANCEn-FORFEITURE— VACANCY— "VOID." 

Fire  insurance  policies  in  the  Maine  standard  form,  expiring  in  December, 
1913,  and  December,  1914,  provided  that  they  should  be  void  if  the 
premises  should  become  vacant  and  so  remain  for  more  than  thirty 
days  without  the  previous  assent  of  the  insurer  in  writing.  The 
premises  were  vacant  without  such  assent  from  January  31  to  June, 
1912,  after  which  they  were  occupied  until  July  28,  1912,  when  the 
loss  occurred.  Rev.  St.  c.  1,  §  6,  par.  1,  provides  that  words  and 
phrases  shall  be  construed  according  to  the  common  meaning  of  the 
language.  Held,  that  the  word  "void"  meant  null,  of  no  effect,  and 
that  the  force  of  the  provision  did  not  depend  upon  an  increase  of 
risk,  but  that  the  vacancy  worked  a  forfeiture  and  not  merely  a  sus- 
pension of  risk,  so  that  the  subsequent  occupancy  did  not  revive  the 
policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  764-779;  Dec.  Dig.  §  323.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  73S2-7339,  7830.) 

2.  INSURANCE^FORFEITURE— VACANCY— WAIVER. 

An  insurer  may  waive  a  breach  of  a  provision  for  forfeiture  in  case  of 

vacancy  without  its  assent. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  941 ;   Dec  Dig.  §  37a.) 

Report  from  Supreme  Judicial  Court,  Hancock  County,  at  Law. 

Action  by  Clifton  E.  Dolliver  against  the  Granite  State  Fire  Insurance 
Company.  On  report  from  Supreme  Judicial  Court.  Judgment  for  de- 
fendant. 

Argued  before  Savage,  C.  J.,  and  Spear,  Cornish,  King,  Bird,  and 
Philbrook,  JJ. 

Edward  S.  Clark,  of  Bar  Harbor,  for  Plaintiff. 
John  E.  Nelson,  of  Augusta,  for  Defendant. 

Cornish,  J. 

Several  questions  are  raised  in  defense  to  this  action  on  two  fire 
insurance  policies,  but  it  is  necessary  for  this  court  to  consider 
only  one,  namely,  the  legal  effect  of  the  breach  of  contract  as  to 
occupancy. 

The  policies  were  dated,  respectively,  December,  8,  1909,  and 
December  13,  1911,  were  issued  for  a  term  of  three  years,  and 
covered  farm  buildings  in  the  town  of  Trenton.  When  the  first 
policy  was  issued,  the  plaintiff  was  living  with  his  family  upon 
the  premises  and  making  his  home  there.     In  June,  1910,  he 

*  Decision  rendered,  Dec.  10,  1913.   8Q  Atl.  Rep.  8. 
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moved  with  his  family  to  Bar  Harbor  and  has  since  resided  in 
that  town,  but  he  claims  to  have  kept  workmen  as  tenants  in  the 
insured  premises  until  about  January  1,  1912,  and  we  think  the 
evidence  fairly  supports  this  contention.  The  buildings  therefore 
were  ocaipied  when  the  policies  were  issued. 

On  January  1,  1912,  the  premises  being  then  unoccupied,  the 
plaintiff  secured  thirty-day  vacancy  permits  from  the  defendant's 
agent,  which  expired  January  31,  1912.  But  the  premises  re- 
mained tmoccupied  until  June  18,  1912,  when  other  workmen  for 
the  plaintiff  entered  into  possession  and  continued  to  occupy  the 
buildings  until  July  28,  1912,  when  the  fire  occurred. 

The  policies  were  of  the  Maine  standard  form  adopted  by  the 
Legislature  in  1895,  and  each  contained  the  usual  provision,  "This 
polic}'  shall  be  void  *  *  *  if  the  premises  hereby  insured  shall 
become  vacant  by  the  removal  of  the  owner  or  occupant,  and  so 
remain  vacant  for  more  than  thirty  days  without  such  assent;" 
such  assent  having  been  previously  defined  as  "in  writing  or  in 
print  of  the  company."  It  being  conceded  that  the  written  assent 
to  vacancy  issued  on  January  1,  1912,  expired  on  January  31, 
1912,  and  that  no  other  permit  was  given,  it  follows  that  by  their 
own  terms  the  policies  were  rendered  void  because  of  the  subse- 
quent vacancy  extending  to  June  18,  1912,  unless,  as  claimed  by 
the  learned  counsel  for  the  plaintiff,  the  reoccupation  begun  on 
June  18,  and  continued  till  the  time  of  the  fire,  of  itself  revivified 
the  contract  and  restored  the  plaintiff  to  his  former  rights.  Did  it 
have  the  legal  effect  ? 

This  is  a  question  raised  sharply  for  the  first  time  in  this  state 
and  because  of  its  consequences  is  deserving  of  the  most  careful 
consideration. 

Especially  is  this  true  because  the  decisions  in  other  jurisdic- 
tions are  not  in  harmon>. 

The  policy  contains  11  distinct  conditions,  the  violation  of  any 
one  of  which  renders  it  void.  One  of  these,  false  representation 
in  the  application,  relates  to  matters  antedating  the  policy;  nine 
others,  viz.,  other  insurance,  removal,  increase  of  risk,  sale, 
vacancy  for  more  than  30  days,  manufacturing  later  than  9 
o'clock  p.  m.,  or  ceasing  operations  more  than  30  days,  keeping  of 
gunpowder  or  other  like  articles  contrary  to  law,  keeping  of  cam- 
I^iene,  benzine,  naphtha,  or  other  chemical  oils,  all  relate  to  mat- 
ters while  the  policy  is  in  force,  while  the  eleventh  fraud,  relates 
to  acts  either  before  or  after  the  loss. 

An  examination  of  the  authorities  reveals  the  fact  that  in  some 
states  the  courts  have  held  that  the  breach  of  these  conditions  does 
not  render  the  policy  void  but  merely  suspends  its  operation,  and, 
when  the  breach  ceases,  the  policy  again  attaches.  They  make  it 
a  case  of  suspended  animation  rather  than  of  death.  But  it  would 
seem  that  in  order  to  do  this  they  ignore  the  plain  words  of  the 
contract  and  seek  to  reach  a  conclusion  which  under  the  circum- 
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stances  might  seem  fairer  to  the  assured,  working  out  what  they 
conceive  to  be  "substantial  justice." 

The  reasons  given  for  these  decisions  do  not  commend  them- 
selves to  our  judgment. 

In  some  cases  the  later  decisions  are  based  upon  earlier  ones 
arising  under  a  different  form  of  policy  where  the  temporary  sus- 
pension was  expressly  provided  for,  but  the  distinction  is  not 
noted,  or,  if  noted,  the  earlier  is  followed,  notwithstanding  the 
changed  contract. 

For  instance,  three  early  cases  are  often  cited  as  authority  for 
the  doctrine  of  revivification,  viz.,  Lounsbury  vs.  Insurance  Co., 
8  Conn.  458  (1831),  21  Am.  Dec.  686;  Phoenix  Ins.  Co.  vs.  Law- 
rence, 4  Mete.  (Ky.)  9,  91  Am.  Dec.  521  (1862) ;  and  U.  S.  F.  & 
M.  Ins.  Co.  vs.  Kimberley,  34  Md.  224,  6  Am.  Rep.  325  (1870) ; 
but  in  each  of  them  the  policy  provided,  not  that  it  should  be  void 
in  case  the  property  were  used  contrary  to  the  conditions  speci- 
fied, but  that,  "so  long  as  the  same  shall  be  so  appropriated,  ap- 
plied or  used,  these  presents  shall  cease  and  be  of  no  eflFect,"  It 
is  obvious  that  under  that  plain  language  the  policy  was  suspended 
by  its  own  terms,  but  when  that  language  was  abandoned,  and  it 
was  provided  that  the  policy  should  be  "void,"  it  is  difficult  to  see 
how  these  early  decisions  form  any  precedent  in  favor  ot  the 
doctrine  of  suspension.    In  fact  they  are  authorities  against  it. 

Yet  these  decisions  among  others,  are  cited  as  authorities  in 
Athens  Mutual  Ins.  Co.  vs.  Toney,  1  Ga.  App.  492,  57  S.  E.  1013 
(1907),  one  of  the  more  recent  cases  that  adopts  the  theory  of 
suspension  and  revivification. 

Along  the  same  lines  are  the  decisions  in  Illinois.  The  earliest 
case  on  this  subject  in  that  state,  and  the  one  often  cited  by  that 
court  as  the  leading  case,  is  New  England  F.  &  M.  Ins.  Co.  vs. 
Wetmore,  32  111.  221  (1865.) 

But  the  policy  in  that  case  provided,  as  in  the  other  early  cases 
before  referred  to,  that,  if  the  premises  should  be  appropriated  to 
any  prohibited  use,  then,  "so  long  as  the  same  shall  be  so  appro- 
priated, applied,  or  used  these  presents  shall  cease  and  be  of  no 
force  or  effect" ;  and  the  court  say :  "The  import  of  this  language 
it  seems  to  us,  is  most  clear,  not  that  this  policy  should  be  ab- 
solutely void  to  all  intents  and  purposes,  if  the  premises  are  rriis- 
appropriated,  but  only  while  they  are  so  improperly  used,  the  in- 
surance shall  have  no  effect."  With  this  construction  we  can 
have  no  quarrel,  because  plain  words  are  given  their  plain  mean- 
ing. 

But  following  this  the  Illinois  court  have  extended  the  doctrine 
even  to  the  cases  where  the  policy  contains  the  word  'Void,"  as  in 
Germania  Fire  Ins.  Co.  vs.  Klewer,  129  111.  599,  22  N.  E.  489 
(1889),  and  Traders"  Ins.  Co.  vs.  Catlin,  163  111.  256,  45  N.  E. 
255,  35  L.  R.  A.  595  (1896). 

In  Germania  Fire  Ins.  Co.  vs.  Klewer,  supra,  the  court  went  so 
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far  as  to  hold  that,  while  the  policy  provided  that  it  should  be 
void  in  case  of  other  insurance  existing  at  the  time  the  policy  was 
taken  out,  the  legal  eifect  was,  not  to  avoid  the  second  policy,  the 
one  in  suit,  but  to  suspend  it  until  the  expiration  of  the  prior 
policy,  and  then  it  would  come  into  full  force. 

Our  court  has  squarely  rejected  such  a  doctrine  in  a  case  arising 
under  the  same  clause  and  presenting  the  same  point.  Bigelow 
vs.  Insurance  Co.,  94  Me.  39,  46  Atl.  808.  The  opinion  concludes : 
"By  the  express  terms  of  the  policy  in  suit  the  defendant  company 
is  absolved  from  all  liability  thereunder."  To  the  same  effect  are 
Jersey  City  Ins.  Co.  vs.  Nichol,  35  N.  T-  Eq.  291,  40  Am.  Rep. 
625;  Insurance  Co.  vs.  Rosenfield,  95  Fed.  358,  37  C.  C.  A.  96; 
and  Carleton  vs.  Insurance  Co.,  109  Me.  79,  82  Atl.  6'49,  39  L.  R. 
A.  (N.  S.)  951. 

In  Traders'  Ins.  Co.  vs.  Catlin,  supra,  the  question  arose  over 
changes  in  the  property  that  increased  the  hazard,  and  the  court 
held  that  if  the  changed  conditions  had  ceased  to  exist  before  the 
fire,  leaving  the  risk  no  more  hazardous  than  before,  the  policy 
again  became  in  force.  The  court  say :  **If  a  loss  occurs  during 
the  increased  hazard,  it  would  defeat  a  recovery.  If  a  former  in- 
crease of  hazard  has  ceased  to  exist,  and  that  increase  of  hazard 
at  that  former  time  in  no  way  has  affected  the  risk  when  the  loss 
occurs^  no  reason  exists  why  a  forfeiture  should  result  from  a 
cause  which  occasions  no  damage." 

This  clearly  shows  the  reasoning  of  the  Illinois  court.  It  is 
based  upon  increase  of  risk  at  the  time  of  the  fire,  and  whether  or 
not  the  specific  conditions  have  in  the  meantime  been  broken,  they 
hold  to  be  of  no  consequence,  providing  the  situation  has  been 
restored.  They  applied  the  same  rule  by  way  of  dictum  in  case  of 
vacancy  in  Insurance  Co.  vs.  Garland,  108  HI.  220,  and  it  is  the 
rule  of  the  early  case  of  Insurance  Co.  vs.  Wetmore,  supra,  ap- 
plied to  an  entirely  different  policy. 

This  same  idea  of  construing  the  policy,  not  according  to  its 
own  plain  terms  but  according  to  an  arbitrary  and  unauthorized 
standard  increase  of  risk  at  the  time  of  the  loss,  forms  the  basis  of 
many  of  the  decisions  which  hold  to  the  doctrine  of  intermittent 
liability. 

In  Athens  Mutual  Ins.  Co.  vs.  Toney,  supra,  after  citing  the 
early  decisions  before  referred  to  and  others,  including  decisions 
from  Illinois,  the  court  say :  '*We  place  our  decision  squarely  on 
the  proposition  that  the  violation  of  the  condition  as  to  vacancy  in 
this  case  in  no  wise  contributed  to  the  loss.  The  increased  hazard 
existed  while  the  house  was  vacant,  but  when  the  house  was  re- 
occupied  the  danger  from  vacancy  terminated,  and  the  policy 
again  attached  and  became  of  binding  effect,  and  the  company 
was  liable  for  the  loss."  The  same  reason  is  given  in  Born  vs. 
Insurance  Co.,  110  Iowa,  379,  81  N.  W.  676,  80  m.  St.  Rep. 
300  (1900),  when  construing  the  clause  against  incumbrance,  and 
in  Insurance  Co.  vs.  Pitts,  88  Miss.  587,  41  South.  5,  7  L.  R.  A. 
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(N.  vS.)  627,  9  Ann.  Cas.  ,S4  (1906,)  when  construing  the  clause 
as  to  vacancy. 

Here  again  our  own  court  has  taken  the  directly  opposite  view 
and  has  rejected  the  doctrine  that  the  eifect  of  vacancy,  under 
the  present  form  of  policy  depends  upon  the  increase  of  risk. 

Prior  to  the  enactment  of  the  standard  policy  in  this  state  in 
1895,  there  was  a  general  statutory  provision  (passed  in  1861)  of 
this  tenor :  "A  change  in  the  propert}'^  insured,  or  in  its  use  or 
occupation,  or  a  breach  of  any  of  the  terms  of  the  policy  by 
the  insured,  do  not  affect  the  policy  unless  they  materially  in- 
crease the  risk."    R.  S.  1883,  c.  49,  §  20. 

And  under  this  statute  it  was  held  that  the  breach  of  the  con- 
dition as  to  vacancy  did  not,  in  the  absence  of  fraud,  affect  the 
contract  of  insurance  unless  the  risk  was  thereby  materially  in- 
creased. Cannell  vs.  Insurance  Co.,  59  Me.  582;  Thayer  vs.  In- 
surance Co.,  70  Me.  531.  It  is  evident  that  in  such  cases  reoc- 
cupancy  would  keep  the  policy  valid. 

But  the  enactment  of  the  standard  form  of  policy  repealed  the 
general  statute  of  1861,  supra,  so  that  the  question  of  increase  of 
risk  no  longer  affects  the  condition  as  to  vacancy.  Knowlton  vs. 
Insurance  Co.,  100  Me.  481,  62  Atl.  289,  2  h.  R.  A.  (N.  S.)  517. 
The  court  made  use  of  this  emphatic  language  which  is  significant 
in  the  case  at  bar : — 

**In  the  light  of  experience,  however,  it  was  practicable  to 
specify  ten  conditions  or  changes  in  the  situation  of  the  prop- 
erty, each  of  which  would  render  the  policy  void  without  open- 
ing to  actual  inquiry  the  question  of  the  increase  of  the  risk.  The 
language  of  the  standard  policy  is  not  t;o  be  construed  to  mean 
that  an  issue  of  fact  is  to  be  raised  upon  the  question  of  increase 
of  risk  under  each  of  the  independent  clauses  in  question.  It 
would  not  be  reasonable  to  suppose  that  the  Legislature  contem- 
plated a  judicial  inquiry  under  the  clause  relating  to  the  keeping 
of  gunpowder  or  naphtha  or  under  the  clause  respecting  other 
insurance  on  the  property,  or  the  clause  in  regard  to  the  sale  of 
the  property  and  the  assignment  of  the  policy  without  the  assent 
of  the  company,  as  there  specified.  With  no  greater  or  better 
reason  can  it  be  claimed  that  the  question  of  increase  of  risk  is 
open  under  the  clause  rendering  the  policy  void  for  vacancy  or 
nonoccupancy.  It  is  an  independent  and  absolute  stipulation  that 
the  policy  shall  be  void  if  the  premises  become  vacant  and  re- 
main so  for  more  than  thirty  days,  as  there  specified.  It  is  not 
qualified  by  any  other  clause  in  the  policy." 

It  is  unnecessary  to  further  analyze  or  comment  upon  the  de- 
cisions holding  that  the  violation  of  the  plain  terms  of  the  con- 
tract as  to  vacancy  creates  only  a  suspension  of  liability.  Such 
a  construction  would  seem  to  be  a  perversion  of  the  clear  and 
explicit  terms  of  the  contract,  a  creation  rather  than  an  interpre- 
tation. 

In  our  opinion  no  better  statement  can  be  made  of  their  lack 
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of  convincing  power  than  that  by  Ostrander  on  Insurance  (2d 
Ed.)  §  145,  viz.:  "Regarding  the  purpose  of  this  provision  to 
be  the  protection  of  the  insurer  from  such  changes  in  the  circum- 
stances of  the  risk  as  would  increase  the  hazard  of  fire,  the 
courts  have  sometimes  held  that  although  the  building  becomes 
vacant  and  unoccupied  during  the  term  of  the  policy,  if  it  was 
actually  occupied  when  the  fire  occurred,  the  insurer  would  be 
held.  These  decisions  appear  to  be  based  on  the  principle,  which 
is  not  exactly  cardinal  in  the  law,  that  'substantial  justice'  need 
be  secured  at  all  hazards.  It  must  be  admitted  that  if  no  harm 
comes  to  the  risk  during  the  period  of  its  abandonment,  and  if 
it  is  in  the  care  of  an  occupant  at  the  time  of  the  loss,  no  impor- 
tant interest  of  the  insurer  is  prejudiced  on  account  of  the  tem- 
porary vacancy,  and  in  such  case  there  is  an  apparent  hardship 
to  the  honest  claimant,  if  the  insurer  is  excused  from  paying  the 
loss.  But  may  the  courts  properly  interfere  to  prevent  the  execu- 
tion of  a  contract,  which  the  parties  were  competent  to  make 
and  did  make  in  the  exercise  of  their  natural  and  constitutional 
rights?  The  policy  plainly  enough  provides  that  on  the  happen- 
.  ing  of  a  certain  event  it  shall  be  void.  The  event  occurred,  and 
the  obligation  of  the  insurance  company  then  terminated.  Unless 
the  court  has  the  power  to  create  for  the  parties  a  different  con- 
tract than  the  one  they  created  for  themselves,  it  can  do  nothing 
to  relieve  the  situation;  and,  when  the  courts  undertake  to  cor- 
rect mistakes  of  persons  by  taking  away  their  right  to  make  con- 
tracts, the  well-meant  effort  in  the  long  run  is  likely  to  produce 
more  evil  than  good." 

Let  us  now  turn  to  the  line  of  authorities  holding  that  the 
contract  should  be  interpreted  as  meaning,  what  its  language 
clearly  expresses,  that  a  violation  of  its  conditions  works  a  for- 
feiture and  not  merely  a  temporary  suspension. 

The  Supreme  Court  of  the  United  States  in  Imperial  Fire  Ins. 
Co.  vs.  Coos  Co.,  151  U.  S.  452,  14  Sup.  Ct.  379,  38  L.  Ed.  231, 
had  under  consideration  a  clause  rendering  the  policy  void  if  "me- 
chanics are  employed  in  building,  altering,  or  repairing  the  prem- 
ises" and  in  an  exhaustive  opinion  held  that  the  violation  of  this 
condition  relieved  the  insurer  from  responsibility,  although  the 
fire  did  not  occur  in  consequence  of  the  alterations  or  repairs. 

The  reasons  are  stated  as  follows : — 

"Contracts  of  insurance  are  contracts  of  indemnity  upon  the 
terms  and  conditions  specified  in  the  policy  or  policies,  embody- 
ing the  agreement  of  the  parties.  For  a  comparatively  small  con- 
sideration the  insurer  undertakes  to  guarantee  the  insured  against 
loss  or  damage,  upon  the  terms  and  conditions  agreed  upon,  and 
upon  no  other,  and  when  called  upon  to  pay,  in  case  of  loss,  the 
insurer,  therefore,  may  justly  insist  upon  the  fulfillment  of  these 
terms.  If  the  insured  cannot  bring  himself  within  the  condi- 
tions of  the  policy,  he  is  not  entitled  to  recover  for  the  loss.  The 
terms  of  the  policy  constitute  the  measure  of  the  insurer's  Habil- 
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ity,  and  in  order  to  recover  the  assured  must  show  himself  within 
those  terms ;  and  if  it  appears  that  the  contract  has  been  termi- 
nated by  the  violation  on  the  part  of  the  assured,  of  its  condi- 
tions, then  there  can  be  no  right  of  recovery  The  compliance  of 
the  assured  with  the  terms  of  the  contract  is  a  condition  prece- 
dent to  the  right  of  recovery.  If  the  assured  has  violated  or 
failed  to  perform  the  conditions  of  the  contract,  and  such  viola- 
tion or  want  of  performance  has  not  been  waived  by  the  insurer, 
then  the  assured  cannot  recover.  It  is  immaterial  to  consider  the 
reasons  for  the  conditions  or  provisions  on  which  the  contract 
is  made  to  terminate,  or  any  other  provision  of  the  policy  which 
has  been  accepted  and  agreed  upon.  It  is  enough  that  the  parties 
have  made  certain  terms  conditions  on  which  their  contract  shall 
continue  or  terminate.  The  courts  may  not  make  a  contract  for 
the  parties.  Their  function  and  duty  consist  simply  in  enforcing 
and  carrying  out  the  one  actually  made." 

In  Mead  vs.  Insurance  Co.,  7  N.  Y.  530,  the  same  doctrine  was 
held  applicable  to  the  prohibited  use  of  camphene,  which  had 
ceased  before  the  fire,  and  upon  the  point  of  revival  the  court 
say:  "The  only  question  in  my  mind  is  whether  the  use  of  the 
prohibited. article  at  one  period  of  the  time  for  which  the  policy 
should  by  its  terms  continue  will  avoid  the  policy  in  a  case  where 
the  loss  occurred  at  a  time  subsequent  to  such  use.  For  the 
purposes  of  this  question,  it  should  be  treated  the  same  as  if  the 
use  of  the  camphene  had  been  permanently  discontinued  before 
the  occurrence  of  the  fire  which  destroyed  the  property  A  war- 
ranty in  a  contract  of  insurance  is  in  the  nature  of  a  condition 
precedent.  It  is  settled  by  numerous  decisions  that,  if  the  war- 
ranty is  violated,  it  avoids  the  policy,  and  it  is  immaterial  whether 
the  breach  affects  the  risk  or  is  connected  with  the  loss  or  not. 
It  would  seem,  in  theory,  that  it  was  equally  immaterial  whether 
the  act  or  thing  to  which  the  warranty  related  continued  up  to 
the  time  of  the  loss  or  had  ceased  or  been  discontinued  before. 
The  amount  of  it  is,  the  defendants  undertook  to  indemnify  the 
plaintiff  against  damage  or  loss  by  fire,  etc.,  upon  condition  that 
certain  stipulations  were  observed  and  kept  by  and  on  behalf  of 
the  plaintiff  and  not  otherwise.  If  the  plaintiff  failed  to  per- 
form those  stipulations,  the  defendants'  liability  to  indemnify 
ceased.  Could  the  plaintiff  revive  at  pleasure  by  fulfilling  his 
agreement  in  this  case  by  removing  the  camphene?  If  he  could 
in  one  instance  he  could,  for  aught  I  see,  in  any  number  of  cases. 
I  incline  to  the  opinion  that  this  could  not  be  done  in  any  case 
without  the  consent  of  the  defendants,  and  that  the  only  safe 
rule  is  to  hold  the  contract  of  insurance  at  an  end  the  moment 
the  warranty  is  broken,  and  that  it  cannot  be  revived  again  with- 
out the  consent  of  both  parties,  unless  the  insurer  has  by  some 
act  or  line  of  conduct  waived  the  breach  or  violation  of  the  war- 
ranty." 

In  Reynolds  vs.  Insurance  Co.,  107  Md.  110,  68  Atl.  262,  15 
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L.  R.  A.  (N.  ;:>.)  345  (1907),  a  violation  of  a  provision  requir- 
ing an  inventory  to  be  taken  within  thirty  days  rendered  the 
policy  void,  even  though  one  was  taken  within  fourteen  days  after 
the  expiration  of  the  required  time.  "It  may  seem  to  be  a  hard 
rule,''  say  the  court,  *'to  declare  a  policy  forfeited  for  some  act 
of  omission  or  commission  which  in  point  of  fact  was  not  the 
cause  of  the  fire  and  actually  did  no  injury  to  the  insurer;  but 
when  parties  enter  into  contracts  which  are  not  prohibited  by  law, 
and  are  declared  by  the  courts  to  be  reasonable  regulations,  upon 
what  principle  can  a  court  revive  a  policy,  which  by  its  terms  was 
null  and  void,  simply  because  the  insurer  sustained  no  injury  by 
reason  of  the  insured's  failure  to  do  what  is  required  of  him? 
After  this  policy  became  null  and  void,  the  insured  could  tiot,  by 
his  act  alone,  revive  it  so  as  to  bind  the  insurer." 

In  Bemis  vs.  Insurance  Co.,  200  Pa.  340,  49  Ati.  769  (1901), 
a  provision  avoiding  the  policy  in  case  of  a  change  of  title  was 
held  to  be  violated  by  giving  a  warranty  deed,  although  a  recon- 
veyance was  made  prior  to  the  fire. 

The  earlier  decisions  in  Massachusetts  seem  to  favor  the  doc- 
trine of  suspension  and  revival  on  the  ground  of  no  increase  of 
risk,  but  the  later  decisions  have  rather  repudiated  it  and  have 
taken  the  opposite  view.  In  Hinckley  vs.  Insurance  Co.,  140 
Mass.  38,  1  N.  E.  737,  54  Am.  Rep.  445,  the  court  held  that  the 
temporary  use  of  a  bowling  alley  and  pool  room  without  a  li- 
cense did  not  render  the  policy  void  but  merely  inoperative  for 
the  time  being. 

In  Ring  vs.  Assurance  Co.,  145  Mass.  426,  14  N.  E.  525,  the 
same  doctrine  was  applied  to  the  insurance  of  chattels,  in  a  house 
described  as  "occupied  all  the  year  round"  when  it  appeared  that 
for  several  weeks  the  house  had  been  unoccupied  but  was  occu- 
pied at  the  time  of  the  fire.  Hinckley  vs.  Insurance  Co.,  supra, 
was  cited  with  approval,  but  it  should  be  noted  that  the  effect  of 
the  nonoccupancy  upon  the  insurance  on  the  house  itself  was  not 
involved. 

In  Kyte  vs.  Insurance  Co.,  149  Mass.  116,  21  N.  E.  361,  3  L. 
R.  A.  508,  the  increase  of  risk  clause  was  under  consideration ; 
the  insured  having  used  the  premises  for  the  illegal  sale  of  in- 
toxicating liquors  during  a  substantial  portion  of  the  term  of 
the  policy,  but  afterwards  and  before  the  fire  having  obtained  a 
license  therefor.  The  court  below  instructed  the  jury  that,  if  the 
use  of  the  premises  which  increased  the  risk  was  merely  tempo- 
rary and  ceased  before  the  fire,  the  plaintiff  could  recover.  The 
law  court  reversed  this  ruling  and  held  that  the  policy  was  not 
merely  suspended  but  might  be  treated  by  the  company  as  wholly 
void. 

The  court  also  took  occasion  to  refer  to  Hinckley  vs.  Insurance 
Co.,  supra,  and  to  say  that  the  court  in  that  case  should  have 
rested  its  decision  upon  another  ground,  "leaving  it  an  open  ques- 
tion whether  a  departure  from  the  terms  of  the  provision  of  a 
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policy,  without  an  increase  of  risk,  may  be  deemed  merely  to 
suspend  and  not  absolutely  to  avoid  the  policy."  This  rule  that 
an  increase  or  risk  absolutely  avoids  the  policy,  even  though  it 
does  not  continue  up  to  the  time  of  the  loss,  applies  in  princifde 
to  a  vacancy,  because  under  our  decisions  vacancy  is  presump- 
tive proof  of  increase  of  risk.  White  vs.  Insurance  Co.,  85  Me. 
97,  26  Atl.  1049;  Jones  vs.  Insurance  Co.,  90  Me.  44,  37  Atl.  326. 

Later  Massachusetts  decisions  follow  Kyte  vs.  Assurance  Co. 
rather  than  Hinckley  vs.  Insurance  Co. 

In  Wainer  vs.  Insurance  Co.,  153  Mass.  335,  26  N.  E.  877,  11 
L.  R.  A.  598,  the  vacancy  clause  was  under  discussion,  the  dis- 
puted question  being  whether  the  policy  took  effect  on  January 
23,  1889,  or  on  March  13,  1889;  it  being  admitted  that  the  prem- 
ises were  vacant  up  to  April  1,  1889,  and  occupied  from  that  time 
to  the  date  of  the  fire  May  12,  1889. 

The  court  unequivocally  held  that,  if  the  policy  had  been  in 
force  from  January  23d,  it  was  rendered  void,  notwithstanding 
reoccupancy,  but  also  held  that  it  took  effect  from  March  13th, 
and  therefore  the  vacancy  had  not  existed  for  the  prohibited  and 
fatal  period  of  thirty  days. 

Hill  vs.  Assurance  Co..  174  Mass.  542,  55  N.  E.  319,  mvolved 
the  material  alteration  clause,  and  the  fact  that  the  alterations 
were  completed  long  before  the  fire  was  held  to  have  no  curative 
power.  "The  fact  that  a  breach  of  condition  is  past,"  say  the 
court,  "and  did  not  contribute  to  the  loss  does  not  necessarily  put 
an  end  to  the  right  of  the  insurer  to  avoid  the  policy." 

This  case  was  cited  with  approval  in  Stuart  vs.  Insurance  Co., 
179  Mass.  434,  60  N.  E.  929,  where  the  temporary  alienation  of 
property  was  held  to  avoid  the  policy  notwithstanding  recon- 
veyance. It  would  seem  that  reoccupancy  should  have  no  greater 
power  to  rehabilitate  the  contract  than  reconveyance. 

The  court  in  Massachusetts  can  therefore  be  considered  as 
against  the  doctrine  of  temporary  suspension  in  a  case  like  the 
one  at  bar. 

Without  prolonging  the  discussion  further,  it  is  sufficient  to 
add  that  the  following  cases,  all  involving  the  question  of  va- 
cancy and  reoccupancy,  hold  that  the  policy  is  not  revived* 
Moore  vs.  Insurance  Co.,  62  N.  H.  240,  13  Am.  St.  Rep.  556; 
East  Texas  Ins  Co.  vs.  Kempner,  87  Tex.  229,  27  S.  W.  122,  47 
Am.  St.  Rep.  99  (1894) ;  Hardiman  vs.  Fire  Ass'n,  212  Pa.  383, 
61  Atl.  900  (1905);  Hoover  vs.  Insurance  Co.,  93  Mo.  App. 
Ill,  69  S.  W.  42  (1902)  ;  Germain  Ins.  Co.  vs.  Russell,  65  Kan. 
373,  69  Pac.  345,  58  L.  R,  A.  234  (1902).  See,  also,  19  Cyc.  p. 
709. 

[1]  These  authorities  in  our  opinion  rest  on  the  correct  prin- 
ciple. It  is  not  a  question  whether  the  insurer  has  been  injured 
by  the  breach  of  the  contract  but  whether  the  contract  itself  has 
in  fact  been  broken.    It  either  has  or  has  not  been.    If  not,  the 
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rights  of  the  parties  remain  unchanged.  If  it  has,  then  by  its 
own  terms  the  contract  is  rendered  "void."  And  this  word 
"void,"  being  neither  ambiguous  nor  technical,  should  bo  "con- 
strued according  to  the  common  meaning  of  the  language."  R. 
S.  c.  1,  §  6,  par.  1.  It  means  null,  of  no  effect.  The  Legislature 
has  seen  fit  to  prescribe  this  as  the  form  to  be  used.  If  a  change 
is  desirable  or  expedient,  that  change  should  come  by  way  of 
Legislature  amendment  rather  than  by  judicial  wrenching.  The 
insurer  has  the  right  to  insist  that  the  conditions  surrounding 
and  affecting  the  property  shall  continue  and  remain  the  same  as 
at  the  date  of  insurance.  If  "void"  means  "temporarily  sus- 
pended," then,  under  a  policy  running  three  years,  the  premises 
might  become  vacant  on  the  next  day  after  its  issuance,  remain 
vacant  for  nearly  the  entire  term,  without  the  assent  of  the  com- 
pany, but,  if  reoccupied  on  the  day  before  the  fire,  the  indem- 
nity would  again  spring  into  existence.  The  contract  pre- 
scribed by  the  Legislature  clearly  forbids  any  such  intermittent 
rights  and  liabilities. 

[2]  We  are,  of  course,  not  to  be  understood  as  holding  that 
the  insurer  cannot  waive  this  provision  of  the  policy.  It  is  well 
settled  that  he  can  so  waive  it,  but  that  question  needs  no  dis- 
cussion here,  as  there  are  no  sufficient  facts  to  warrant  it. 

The  entry  must  be :    Judgment  for  defendant. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Term.    First  Department. 


AMERICAN  FIRE  INS.  CO.  OF  NEWARK 

MINSKER  REALTY  CO.* 

1.  INSURANCE^PREMIUMS— RIGHT  TO  RECOVER. 

Whether  the  insurer  can  recover  on  a  policy  depends  on  whether  insured 

authorized  its  issuance  and  whether  it  was  thereafter  duly  issued. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  408;  Dec.  Dig.  §  180.) 

2.  INSURANCEr-DELIVERY  OF  POLICY. 

Delivery  of  insurance  policy  to  an  authorized  agent  of  insured  is  sufficient 

dehvery  to  the  principal,  as  regards  right  to  recover  the  premium. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  219-230;  Dec.  Dig.  §  136.) 

3.  INSURANCE— CANCELLATION— AUTHORITY  OF  BROKER. 
Mere  authority  of  a  broker  to  effect  insurance  does  not  authorise  him  to 

*  Decision  rendered,  Dec  4,  1913.    144  N.  Y.  Supp.  305. 
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cancel  it,  vMi  the  effect  of  making  his  principal  chargeable  with  the 
short  rate  premium. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  500,  516,  517;    Dec.  Dig. 
§23a) 

Api>eal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 

Action  by  the  American  Fire  Insurance  Company  of  Newark  against 

the  Minsker  Realty  Company.     From  a  judgment  for  defendant,  after 

a  trial  without  a  jury,  plamtiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1913,  before  Seabury,  Guy,  and  Bijur,  JJ. 

William  D.  Murray,  of  New  York  City,  for  Appellant. 
Leo  J.  Rosett,  of  New  York  City,  for  Respondent. 

Bijur,  J. 

The  plaintiff  sued  for  the  "short  rate"  premium  for  the  month 
of  November,  1912,  on  a  policy  of  fire  insurance  issued  at  the 
instance  of  defendant.  Defendant  moved  to  dismiss  at  the  close 
of  plaintiff's  case,  and  renewed  the  motion  at  the  close  of  the 
entire  case,  on  the  grounds,  first,  that  the  insurance  was  to  cover 
a  permanent  loan,  and  that  no  such  loan  was  made  until  Novem- 
ber 22d;  second,  that  as  no  money  (premium)  was  paid,  no 
"short  rate"  could  be  recovered ;  third,  as  it  did  not  appear  that 
a  permanent  loan  was  made,  there  could  be  no  delivery  of  a 
policy. 

The  case  seems  to  have  been  tried  and  decided  below  on  these 
supposed  questions  of  law,  though  others  are  also  referred  to  in 
the  briefs.  It  is  quite  apparent  that  the  permanent  loan  has  no 
relation  to  the  issue  in  this  case.  The  only  questions  are  whether 
defendant  authorized  the  issuance  of  the  policy  and  whether  it 
was  thereafter  duly  issued. 

[1-3]  The  question  of  authority  will  have  to  be  decided  in  face 
of  a  conflict  of  evidence  on  that  point.  The  admitted  delivery 
of  the  policy  to  the  agent  (if  he  was  agent)  was  a  sufficient  de- 
livery to  the  principal.  Singer  vs.  Nat.  F.  I.  Co.,  154  App.  Div. 
783,  139  N.  Y.  Supp.  375.  In  my  opinion,  however,  the  plaintiff 
cannot  charge  the  "short  rate"  on  the  theory  that  the  policy  was 
canceled  by  request  of  the  assured.  The  authority  which  it  cites 
to  the  effect  that  a  broker  employed  to  effect  insurance  may  be 
regarded  as  clothed  with  full  authority  to  cancel  it  (Standard  Oil 
Co.  vs.  Insurance  Co.,  64  N.  Y.  85)  so  holds  only  in  respect  to  a 
broker  who  had  general  authority  to  transact  all  the  business  of 
his  employer,  and  this  distinction  is  pointed  out  in  Hermann  vs. 
Niagara  Ins.  Co.,  100  N.  Y.  411,  415,  3  N.  E.  341,  53  Am.  Rep. 
197.  Indeed,  so  far  as  the  case  at  bar  is  concerned,  the  very  op- 
posite of  what  plaintiff  claims  is  decided  in  Stilwell  vs.  Mutual 
Life  Ins.  Co.,  72  N.  Y.  385. 

As  the  judgment  in  this  case  is  manifestly  based  on  an  erro- 
neous theory  of  law,  it  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    All  concur. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    Second  Department. 


CURNEN 

vs. 

LAW  UNION  &  ROCK  INS.  CO.,  Limited.* 

I.  INSURANCE— CONSTRUCTION  OF  CONTRACT  —  DESCRIP- 
TION OF  LOCATION. 

That  through  the  inadvertence  of  the  insured's  brokers  a  policy  on  the 

contents  of  a  building  described  it  as  situated  at  the  northeast,  instead 

of  the  northwest,  comer  of  the  intersection  of  certain  streets,  did  not 

avoid  the  insurance,  where  there  was  no  other  building  on  either  of 

the  four  comers. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  351 ;  Dec.  Dig.  §  165.) 

a.  INSURANCE  — CONSTRUCTION  OF  CONTRACT  — DESCRIP- 
TION OF  PROPERTY. 

It  is  a  rule  of  construction  that,  where  there  is  an  inaccuracy  in  the 
description  of  the  premises  in  a  policy,  the  erroneous  part  of  the  de- 
scription may  be  rejected  without  affecting  the  policy,  if  enough 
remains  to  identify  the  premises  intended. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  339-346;  Dec.  Dig.  §  163.) 

3.  INSURANCE  — CONSTRUCTION    OF   CONTRACT  — DESCRIP- 

TION OF  LOCATION. 

In  an  acti<xi  on  a  fire  policy,  evidence  held  to  show  that  the  innsurer  was 
not  harmed  by  an  inadvertent  description  by  the  insured's  brokers  of 
the  dwelling  containing  the  insured  property  as  located  on  the  north- 
east, instead  of  the  northwest  comer  of  certain  streets. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 
§665.) 

4.  INSURANCE— PROOF  OF  LOSS— IMPLIED  WAIVER. 

The  provision  of  a  policy  requiring  proof  of  loss  within  sixty  days  was 
waived  by  the  adjuster  accepting  a  schedule  of  the  insured's  property 
and  requesting  the  holding  in  abeyance  of  the  question  of  liability, 
which  was  not  denied  until  more  than  sixty  days  after  the  loss,  and 
b^  the  retention  of  proof  of  loss  furnished  after  the  expiration  of 
sixty  days. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1382-1390,  1405 :  Dec.  Dig. 
§  558.) 

Api)eal  from  Trial  Term,  Westchester  County. 

Action  by  James  F.  Curnen  against  the  Law  Union  &  Rock  Insurance 
Company,  Limited.  From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Argued  before  Jenks,  P.  J.,  and  Burr,  Thomas,  Stapleton,  and  Put- 
nam,  JJ. 

*  Dedsion  rendered,  Dec.  5,  1913-    I44  N.  Y.  Supp.  499. 
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Hartwell  Cabell,  of  New  York  City,  for  Appellant. 
John  T.  Fenlon,  of  New  York  City,  for  Respondent. 

Putnam,  J. 

[1]  Plaintiff  recovered  for  a  loss  of  $1,500  under  the  defend- 
ant's policy.  The  insurance  was  on  furniture  and  personal  effects 
"contained  in  or  on  the  building,  additions  and  extensions  thereto, 
situate  northeast  cor.  of  Second  street  and  Wolf's  lane,  Pelham 
Heights,  New  York.  Occupied  as  frame  dwelling."  Plaintiff 
for  two  years  previously  had  carried  a  $5,000  policy  with  the  de- 
fendant, with  the  same  description,  which  had  been  renewed 
early  in  1911.  Part  of  the  effects  were  then  removed,  so  that 
the  plaintiff  then  surrendered  this  policy,  and  his  insurance  was 
reduced  to  $1,500  by  the  policy  here  in  suit. 

The  fire  occurred  April  7,  1911.  It  was  then  found  that  the 
premises  in  which  the  property  was  contained  were  at  the  north- 
Tvest  corner  of  Second  street  and  Wolf's  lane  instead  of  the 
northeast  comer  as  described,  an  inadvertence  by  plaintiff's  bro- 
kers when  the  first  policy  was  obtained.  There  was  no  other 
frame  dwelling  on  the  four  comers  of  these  intersecting  streets. 
This  policy  was  dated  March  29,  1911,  and  the  premium  had  not 
been  paid.  Notice  of  the  loss  was  given  to  the  defendant's  agents 
by  letter  of  April  7th.  The  defendant  selected  an  adjuster,  and 
a  schedule  or  inventory  of  the  insured  property  was  accordingly 
sent  to  the  adjuster  by  plaintiff's  brokers.  Before  the  adjuster 
inspected  the  loss,  he  had  been  informed  by  defendant's  agents 
of  the  error  in  describing  this  corner  location.  On  April  17th, 
plaintiff's  brokers  paid  the  premium  on  this  policy,  which  the 
defendant's  agents  retained.  The  adjuster  found  that  there  had 
been  a  total  loss,  the  amount  of  which  has  not  been  controverted. 
He  also  saw  that  the  location  had  been  misdescribed.  Neither 
the  adjuster  nor  the  defendant  ever  asked  for  a  further  proof  of 
loss,  beyond  the  schedule  sent  by  the  assured,  which  the  ad- 
juster retained.  The  effect  of  naming  the  wrong  street  comer 
was  talked  over  between  the  adjuster  and  plaintiff's  brokers.  The 
ac^uster  asked  that  this  question  should  be  held  in  abeyance  to 
await  the  arrival  from  Chicago  of  Mr.  Shaw,  defendant's  gen- 
eral agent,  who  in  turn  submitted  the  affair  to  the  home  office  at 
London.  About  June  23d  (more  than  sixty  days  after  the  loss), 
a  sworn  proof  of  loss  was  served,  which  defendant  also  retained. 
In  July,  however,  defendant  announced  that  it  declined  any  lia- 
bility. Some  months  afterward  it  suggested  dividing  the  loss 
with  plaintiff's  brokers,  and  sent  a  check  for  $750  as  its  half; 
but  this  proposed  compromise  was  not  accepted. 

The  trial  court,  sitting  without  a  jury,  found  that  the  building 
on  the  northwest  corner  of  Second  street  and  Wolf's  lane  was 
where  the  property  covered  by  the  policy  was  intended  to  be  in- 
sured. Further,  that  defendant  had  waived  any  misdescription 
of  the  insured  premises.    The  court  also  found  that  plaintiff  bad 
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perfoitiied  all  the  policy  conditions  except  service  of  pnxjf  of 
loss  within  sixty  days  after  the  fire,  which  had  been  waived  by 
the  defendant. 

Upon  this  appeal  defendant  urges:  (1)  That  the  misdescrip- 
tion of  the  street  comer  location  was  fatal  to  plaintiff's  right  to 
recover;  (2)  that  the  payment  and  receipt  of  the  premium  after 
the  loss  worked  no  estoppel;  and  (3)  that  defendant  did  not 
Waive  due  service  of  a  sworn  proof  of  loss. 

[2]  There  was  no  other  house  or  building  of  any  kind  at  this 
street  intersection,  either  at  the  date  of  the  last  policy  or  at  any 
previous  time.  Hence  no  building  other  than  the  one  where  the 
insured  effects  were  could  have  been  intended.  Such  an  inac- 
curacy raises  a  question  of  construction:  Can  the  part  plainly 
erroneous  be  rejected,  and  yet  leave  enough  to  designate  the  lo- 
cation with  certainty? 

This  rule  of  construction  has  frequently  been  resorted  to  in  aid 
of  clerical  misdescriptions  of  the  site  of  insured  buildings  or  of 
buildings  containing  the  property  to  be  insured.  The  rule  of 
rejecting  such  errors,  where  sufficient  remains  to  show  the  place 
intended,  has  been  applied  where  the  building  containing  the 
subject-matter  has  been  described  by  an  inaccurate  street  number 
(Westfield  Cigar  Co.  vs.  Insurance  Cos.,  165  Mass.  541,  43  N.  E. 
504) ;  where  a  warehouse  containing  the  insured  goods  was  de- 
scribed from  the  street  number  in  the  rear,  instead  of  on  the 
street  where  it  fronted  (Edwards  vs.  Fireman's  Insurance  Co., 
43  Misc.  Rep.  354,  87  N.  Y.  Supp.  507)  ;  and  where  furniture 
insured  was  inadvertently  written  as  on  the  southerly,  instead 
of  the  northerly,  side  of  a  country  road  (Le  Gendre  vs.  Scottish 
Union  &  Nat.  Ins.  Co.,  95  App.  Div.  562,  88  N.  Y.  Supp.  1012). 
Also,  as  here,  where  a  street  corner  was  denoted  by  a  wrong 
compass  direction.  Burr  vs.  Broadway  Insurance  Co.,  16  N.  Y. 
267.  This  last  case  raised  a  further  difficulty,  as  the  insured  did 
own  two  buildings  quite  similar  on  the  northwest  and  at  the 
southwest  comers  of  the  crossing  streets.  Yet  by  eliminating 
from  the  policy  "No.  west,"  enough  was  left  to  make  certain  the 
building  to  which  the  contract  related. 

As  mistakes  in  the  compass  direction  of  streets,  roads,  and 
boundary  lines  are  frequent,  this  clerical  error  of  the  brokers  in 
writing  in  northeast  did  not  avoid  the  insurance.  Where  the  ab- 
sence of  any  other  corner  buildmg  establishes  the  intent  beyond 
contradiction,  the  court  rightly  held  that  plaintiff's  effects  in  the 
only  frame  building  at  this  street  intersection,  though  at  the 
nordiwest  comer,  were  intended  to  be  insured. 

[3]  It  was,  however,  urged  at  the  trial  that  this  inadvertence 
had  hiarmed  dfefendant,  since  in  reliance  thereon  it  had  taken 
another  risk  of  $3,500  oh  this  residence,  while  its  own  rules  for 
k)cal  ^ents  limited  such  lines  to  $3,500.  Its  book  of  rules, 
howevei,    did    not    indicate    that    such    limitations    bound    in 
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any  way  the  general  offices,  nor  does  it  appear  that 
the  limit  on  the  contents  of  this  building  had  been  ex- 
ceeded. Considering  that  fire  insurance  offices  have  local 
maps  so  as  to  keep  track  of  any  cumulative  lines  (De  Noy- 
elles  vs.  Delaware  Ins.  Co.,  78  Misc.  Rep.  649,  138  N.  Y.  Supp. 
855),  and  that  when  this  $3,500  insurance  on  the  residence  was 
taken  in  December,  1910,  the  defendant  already  had  a  larger  line 
on  plaintiff's  furniture  by  the  prior  policy,  the  duty  upon  defend- 
ant to  investigate,  and  if  necessary  to  reinsure  any  excess,  can- 
not be  set  up  to  avoid  liability  to  plaintiff.  As  was  said  of  the 
insurer  in  Le  Gendre  vs.  Scottish  Union  &  Nat.  Ins.  Co.,  supra : 

**If  it  did  investigate  it  would  have  discovered  the  true  location 
of  the  plaintiff's  residence.  Had  it  done  so  within  a  reasonable 
time,  and  had  there  been  any  basis  for  claiming  it  had  been  misled 
to  its  prejudice,  it  might  have  rescinded  the  contract  and  re- 
turned the  premiums.''  95  App.  Div.  566,  88  N.  Y.  Supp.  1012, 
1014. 

[4]  By  defendant's  acting  on  the  furniture  schedule  which 
plaintiff  promptly  furnished,  and  in  asking  to  hold  in  abeyance 
the  question  of  liability  until  it  had  been  referred  to  London,  as 
well  as  by  finally  retaining  the  sworn  proof  of  loss  without  ob- 
jection, it  waived  the  policy  requirement  of  a  formal  proof  of 
loss  within  sixty  days.  Defendant's  acceptance  of  the  premium 
after  the  loss,  and  after  the  adjuster  had  learned  of  the  mistake 
in  location,  with  no  subsequent  offer  to  return  it  to  the  assured, 
was  not  consistent  with  its  position  that  the  risk  had  never  at- 
tached.   Richards  on  Insurance,  p.  217. 

The  trial  court  therefore  rightly  directed  judgment  for  plain- 
tiff, which  should  be  affirmed,  with  costs,  and  I  so  advise. 


♦  •♦ 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    Thibd  Department. 


McARDLE,  et  al. 

vs. 

ROYAL  INS.  CO.,  Limited.* 

INSURANCE— ACTION  ON  POLICY— NECESSITY  OF  REPLICA- 
TION. 

Where  the  insurer,  by  a  policy  providing  that  loss,  if  any,  should  be  pay- 
able to  the  mortgagee  as  his  interest  should  appear,  with  subro^tion 
to  the  rights  of  the  mortgagee,  after  the  commencement  of  action  by 
the  owner,  paid  the  full  amount  to  the  mortgagee,  and  by  answer  set 

*  Decision  rendered,  Nov.  12,  1913.    144  N.  Y.  Supp.  279. 
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up^  among  other  things,  the  fact  of  such  payment  as  a  complete  de- 
fense which,  if  established,  would  bar  recovery,  it  was  proper  to 
compel  the  plaintiff  to  reply  thereto. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1626,  1628,  1629;  Dec. 
Dig.  §  641.) 

Appeal  from  Special  Term,  Albany  County. 

Action  by  Mary  A.  McArdle  and  others  against  the  Royal  Insurance 
Company,  Limited.  From  an  order  denying  defendant's  motion  to  com- 
pel plaintiffs  to  reply  to  the  first  defense  contained  in  its  answer,  defendant 
appeals.    Reversed. 

Argued  before  Smith  P.  J.,  and  Kellogg,  Lyon,  Howard,  and  Wood- 
ward, JJ. 

Cardoza  &  Nathan,  of  New  York  City  (Edgar  J.  Nathan  and  Raymond 
Reubenstein,  both  of  New  York  City,  of  counsel),  for  Appellant. 

John  F.  O'Brien,  of  Albany  (William  E.  WooUard,  of  Albany,  of 
counsel),  for  Respondents. 

Howard,  J. 

The  plaintiffs  own  property  in  the  city  of  Albany,  and  on  June 
7,  1912,  the  date  of  the  fire,  they  carried  insurance  with  the  de- 
fendant. In  the  policy  was  the  usual  provision  that  loss,  if  any, 
be  payable  to  the  mortgagee  as  its  interest  should  appear  with 
privilege  to  the  insurance  company  of  being  subrogated  to  the 
rights  of  the  mortgagee.  After  the  fire,  proofs  of  loss  were 
duly  presented  to  the  defendant;  but  the  defendant  did  not  pay 
the  claim.  On  January  7,  1913,  the  plaintiffs  began  this  action 
on  the  policy.  On  January  8th  the  defendant  paid  the  full 
amount  of  the  policy  to  the  mortgagee.  The  defendant  answered 
the  complaint,  denying  material  allegations  therein,  and  setting 
up  as  a  defense  the  fact  of  this  payment;  also  the  defense  of 
arson.  A  motion  was  made  by  the  defendant  to  compel  the  plain- 
tiffs to  reply  to  the  defense  of  payment.  The  motion  was  denied, 
and  an  appeal  brings  the  matter  to  us. 

The  defense  seems  to  be  complete  on  its  face.  The  policy  im- 
posed upon  the  insurance  company  the  duty  to  pay  the  loss  in 
case  of  fire  to  the  mortgagee.  The  defendant  alleges  in  its  an- 
swer that  it  has  done  this.  If  this  be  so,  there  can  be  no  further 
recovery — no  recovery  at  all  by  the  plaintiffs.  If  the  plaintiffs 
have  any  way  of  meeting  this  apparently  perfect  defense,  they 
should  be  compelled  to  disclose  it  by  a  reply.  By  so  doing  it 
clarifies  and  simplifies  the  issues,  and  narrows  the  trial  down  to 
its  smallest  possible  limits.  If  there  be  no  way  open  to  the  plain- 
tiffs to  overcome  this  defense,  a  reply,  or  a  failure  to  reply  in 
case  no  reply  be  made,  puts  the  defendant  in  position  to  move  for 
judgment  on  the  pleading.  It  is  well  that  the  issues  be  distinctly 
defined  before  a  trial  begins.  The  court  should  know,  and  every- 
body concerned,  as  far  as  may  be,  should  know,  what  issues  are 
to  be  tried,  when  the  litigants  enter  the  courtroom.  This  saves 
time;  this  prevents  surprise;  this  promotes  justice. 

The  order  appealed  from  should  be  reversed,  with  costs.  All 
concur. 
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COURT  OF  ERRORS  AND  APPEALS  OF  NEW  JERSEY. 


FRITZ 


vs. 
PENNSYLVANIA  FIRE  INS.  CO.* 

1.  INSURANCE— NOTICE  OF  CANCELLATION— FORM  AND  SUF- 

FICIENCY. 

An  insurance  policy  contained  the  following^  clause:  "This  policy  shall  be 
canceled  at  any  time  at  the  request  of  the  insured ;  or  by  the  company 
by  giving  five  days*  notice  of  such  cancellation."  A  written  notice  oJ 
cancellation  given  under  the  clause  examined,  and  held  to  be  sufficient 
in  form. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  500-503 ;   Dec.  Dig.  §  229.) 

2.  INSURANCE— NOTICE  OF  CANCELLATION— WHAT  CONSTI- 

TUTES. 

Notice  of  cancellation  of  an  insurance  policy  inclosed  in  a  postpaid  regis- 
tered envelope,  addressed  to  the  insured,  and  received  and  unopened 
by  him.  bearing  upon  its  face  the  card  of  an  insurance  company  other 
than  the  one  in  which  the  insured  held  a  policy,  although  having  upon 
it  the  name  of  the  same  agents  as  those  of  the  company  in  which  he 
was  insured,  was  not,  in  and  of  itself,  notice  of  cancellation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  500-503;   Dec.  Dig.  §  229.) 

3.  INSURANCE  — NOTICE    OF    CANCELLATION  —  WHAT  CON- 

STITUTES. 
Assuming,  without  conceding,  that  if  the  envelope  had  contained  the  card 
of  the  company  in  which  he  was  insured,  the  addressee,  upon  its  re- 
ceipt, would  have  been  put  upon  inquiry,   so  that  he   would  haw 
refrained  from  opening  the  envelope  only  at  the  peril  of  being  charged 
with  knowledge  of  its  contents,  nevertheless,  as  it  appeared  upon  its 
face  to  be  a  communication  from  a  concern  with  which  he  had  no 
business,  he  was  not  obliged  to  open  it,  an4  in  the  absence  of  actual 
knowledge  of  its  contents,  was  not  bound  by  the  notice  which  it  con- 
tained. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  500-503;  Dec.  Dig.  §  229.) 
Swasrze,  Parken  Voorhees,  Congdon,  and  Heppenheimer,  JJ.,  dissent 

Appeal  from  Supreme  Court. 

Action  by  William  Fritz  against  the  Pennsylvania  Fire  Insurance  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

William  K.  Flanagan,  of  Newark  (Lindabury,  Depue  &  Fautks,  of 
Newark,  on  the  brief),  for  Appellant 

Thomas  P.  Fay,  of  Long  Branch,  for  Respondent 

Walker,  Ch. 
This  was  an  action  upon  a  policy  of  insurance  issued  by  the 

♦  Decision  rendered,  Nov.  17,  1013.    88  Atl.  Rep.  1065.    Syllabus  by  the 
Court. 
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defendant  company  to  the  plaintiff  October  21,  1909,  covering  a 
frame  building  occupied  as  a  bam  at  I-*ong  Branch,  running  for 
the  term  of  three  years  from  November  15,  1909.  It  was  actu- 
ally delivered  to  the  plaintiff  by  the  company's  agent  on  October 
21,  1909.  On  May  11,  1911,  the  building  covered  by  the  policy 
was  destroyed  by  fire,  which  occasioned  a  total  loss.  The  plain- 
tiff gave  notice  to  the  insurance  company  by  letter  the  next  day, 
and  on  the  following  day  received  from  the  company's  agent  a 
letter  acknowledging  the  receipt  of  his  (plaintiff's)  letter,  notify- 
ing it  of  the  fire,  and  stating  that  it  did  not  carry  any  insurance 
on  his  stable.  The  plaintiff  afterwards  sent  the  company  the  usual 
proofs  of  loss. 

The  one  question  argued  upon  this  appeal  was  as  to  whether 
or  not  the  policy  had  been  canceled  before  the  fire,  and  that,  in 
turn,  involved  the  question  whether  the  plaintiff  had  received 
from  the  company  a  notice  of  cancellation.  The  facts  were  these : 
On  December  22,  1909,  the  defendant  caused  to  be  mailed  a  no- 
tice of  the  cancellation  of  the  policy  in  a  postpaid  registered  en- 
velope addressed  to  the  plaintiff.  It  was  received  by  the  plaintiff 
on  December  24,  1909,  and  receipted  for  by  him.  The  envelope 
in  which  it  was  contained  had  upon  it  the  card  of  the  "vSpringfield 
Fire  &  Marine  Insurance  Company  of  Massachusetts.  Emanuel 
&  Co.,  Agents,  Post  Office  Building,  Long  Branch,  N.  J."  This 
gave  no  hint  or  token  to  Mr.  Fritz  that  the  letter  contained  any- 
thing of  interest  to  him.  It  would  have  been  somewhat  different 
at  least  had  the  envelope  contained  the  card  of  the  "Pennsylvania 
Fire  Insurance  Company  of  Philadelphia,"  the  company  in  which 
he  held  a  policy.  Emanuel  &  Co.  were  agents  for  both  concerns. 
Had  the  envelope  contained  the  card  of  the  company  in  which 
Mr.  Fritz  was  insured  he  would  quite  naturally  have  concluded 
that  the  contents  of  the  envelope  bore  some  relation  to  his  policy, 
and  it  may  well  be  that  that  fact  would  have  put  him  upon  in- 
quiry, so  that  he  would  have  refrained  from  opening  the  envelope 
only  at  the  peril  of  being  charged  with  knowledge  of  its  contents, 
but,  on  the  contrary,  he  may  well  have  concluded  that  the  en- 
velope which  he  received  contained  a  solicitation  for  further  or 
other  insurance  in  another  company,  and,  like  many  another  man, 
might  have  refrained  from  opening,  or  have  destroyed,  the  mis- 
sive, thinking  it  to  be  some  soliciting  or  advertising  scheme  in 
which  he  was  not  interested.  The  letter  in  question,  with  two 
others,  was  received  by  the  plaintiff  at  his  butcher  shop,  and 
carried  home  by  him  and  laid  upon  the  ice  chest  unopened,  and 
was  afterwards  thrown  in  an  unused  ice  chest  with  other  papers 
where  it  remained  until  after  the  fire,  when  the  plaintiff's  daugh- 
ter discovered  it  and  the  plaintiff  opened  it  and  read  the  notice 
from  the  insurance  company. 

[1]  The  policy  contained  a  clause  authorizing  cancellation;  so 
much  of  which  as  is  pertinent,  reads  as  follows:    "This  policy 
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shall  be  canceled  at  any  time  at  the  request  of  the  insured ;  or  by 
the  company  by  giving  five  days'  notice  of  such  cancellation." 
The  notice  of  cancellation  mailed  to  the  plaintiff  started  out  by 
saying  that  the  company  through  its  agent  "herewith  gives  five 
days'  formal  notice  of  its  intention  to  cancel''  the  policy,  shortly 
describing  it,  and  follows  that  with  the  assertion  that  liability  will 
absolutely  cease  at  noon  December  28,  1909.  The  point  is  made 
that  the  plaintiff  did  not  receive  five  days'  notice  of  cancellation, 
because  the  notice  although  dated  six  days  before  the  date  men- 
tioned for  taking  effect,  was  only  received  by  the  plaintiff  on 
December  24th,  or  four  days  previous ;  that  is,  the  envelope  con- 
taining it  was  then  received.  The  notice  was  sufficient  in  form. 
Like  the  notice  in  Van  Valkenburgh  vs.  Lenox,  51  N.  Y.  465, 
referred  to  in  the  opinion  of  Mr.  Justice  Depue  in  Lattan  vs. 
Royal  Ins.  Co.,  45  N.  J.  Law,  453,  at  page  458,  it  was  somewhat 
equivocal  in  its  terms,  but  like  that  in  the  latter  case  (Lattan  vs 
Royal  Ins.  Co.,)  was  unequivocal  in  its  import.  It  stated  that 
cancellation  would  take  place  on  a  certain  date,  and,  while  can- 
cellation might  not  have  gone  into  effect  that  day,  by  reason  of  be- 
lated notice,  nevertheless,  it  would  become  effective  five  days  after 
actual  notice  received  by  the  plaintiff,  for  it  informed  him  in  plain 
terms  that  the  company  gave  five  days'  formal  notice  of  its  inten- 
tion to  cancel  the  policy.  If,  therefore,  the  notice  was  served  less 
than  five  days  before  the  date  mentioned,  it  became  efficacious  in 
five  days  after  service ;  that  is,  after  notice  brought  home  to  the 
plaintiff.  As  was  said  by  this  court  in  Davidson  vs.  Gennan  In- 
surance Co.,  74  N.  J.  Law,  487,  at  page  491,  65  Atl.  996,  at  page 
997  (13  L.  R.  A.  [N.  S.]  884,  12  Ann:  Cas.  1065)  :  "The  notice 
is  not  required  to  be  in  writing.  It  may  be  verbal  or  oral.  No 
particular  form  of  notice  is  prescribed.  It  is  only  necessary  that 
the  company  positively,  distinctly,  and  unequivocally  indicate  to 
the  insured  that  it  is  its  intention  that  the  policy  shall  cease  to  be 
binding  as  such  upon  the  expiration  of  five  days  from  the  time 
when  this  intention  is  made  known  to  the  insured.  And  it  does 
not  matter  whether  this  information  is  conveyed  by  the  use  of  the 
words,  'Your  policy  will  be  canceled  in  five  days,'  or,  'Your  policy 
is  already  canceled.' " 

[2,  3]  The  question,  therefore,  reduces  itself  to  the  single  one 
of  notice  or  no  notice. 

In  Hand  vs.  Howell,  61  N.  J.  Law,  142,  at  page  146,  38  Atl. 
748,  at  page  749,  the  question  was  one  of  notice  to  a  sheriff  who 
had  levied  upon  chattels,  that  rent  was  due  for  the  premises  on 
which  they  were  taken  in  execution.  Notice  was  said  to  have 
been  given  in  a  letter  addressed  and  mailed  to  the  sheriff.  Said 
Mr.  Justice  Collins,  speaking  for  the  Supreme  Court:  '*Oral  de- 
clarations made  to  one  sought  to  be  charged  thereby  may  in  .some 
cases  be  considered  as  admitted  by  silence,  but  the  rule  is  other- 
wise as  to  letters.  The  recipient  is  not  called  on  to  reply,  or  be 
considered  as  admitting  what  is  written.  The  following  decisions 
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are  in  point,  and  we  have  been  referred  to  no  case  holding  other- 
wise :  Fairlie  vs.  Denton,  3  Car.  &  P.  103 ;  Richard  vs.  Frankum, 
9  Car.  &  P.  221 ;  Draper  vs.  Crofts,  15  Mees.  &  W.  166;  Gaskill 
vs.  Skene,  14  Q.  B.  664;  Canadian  Bank  vs.  Coumbe,  47  Mich. 
358,  365  [11  N.  W.  196] ;  Bank  of  British  North  America  vs. 
Delafield,  126  N.  Y.  410  [27  N.  E.  797,]  and  earlier  New  York 
cases  therein  cited ;  Hill  vs.  Pratt,  29  Vt.  1 19.  An  unanswered 
letter,  not  received  in  the  course  of  a  correspondence,  is  not  evi- 
dence at  all  against  the  recipient,  except  to  prove  notice  or  de- 
mand." This  case  (Hand  vs.  Howell)  was  affirmed  in  this  court 
for  the  reasons  given  by  the  Supreme  Court  in  its  opinion.  Hand 
vs.  Howell,  61  N.  J.  Law,  694,  38  Atl.  748. 

It  is  here  argued  that  as  the  notice  was  actually  received  by  the 
plaintiff  in  the  envelope  addressed  to  him  he  had  notice,  although 
he  did  not  open  the  envelope.  We  do  not  so  consider.  True, 
what  was  said  in  Hand  vs.  Howell  was  the  equivalent  of  this: 
"An  unanswered  letter  is  not  evidence  at  all  against  the  recipient 
except  to  prove  notice  or  demand."  But  that  observation  must  be 
read  in  connection  with  what  precedes  it,  namely,  a  holding  that 
the  recipient  is  not  called  on  to  reply  to  or  be  considered  as  ad- 
mitting what  is  written  to  him.  An  examination  of  the  cases  re- 
ferred to  in  Hand  vs.  Howell  will  show  that  the  letters  in  con- 
troversy in  those  causes  were  received  and  examined  by  the  recipi- 
ents, or  presumably  so,  for  lack  of  controversy  on  that  point. 
One  case  concerned  the  nonanswering  of  certain  affidavits  made 
against  the  party.  Now,  in  all  of  these  cases  where  there  was  a 
notice  given  or  demand  made  upon  the  party,  or  both,  the  holding 
was  that  the  letters  (having  been  received  and  examined,  as  stated) 
were  competent  evidence  of  notice  or  demand  in  the  particular 
case,  but  that  the  rest  of  the  matters  contained  in  the  letters  were 
not  evidence  in  favor  oif  the  parties  writing  them. 

In  the  case  at  bar  the  stipulation  in  the  policy  was  that  the  in- 
surer could  cancel  it  by  giving  five  days'  notice  to  the  insured, 
without  any  provision  for  constructive  notice.  Notice,  therefore, 
to  be  efficacious  to  cancel  the  policy,  must  have  been  brought  home 
to  the  insured — that  is,  brought  to  his  personal  attention — or,  at 
least  such  a  situation  must  have  been  brought  about  as  to  have 
put  the  insured  upon  inquiry,  which,  had  it  l^en  made,  admittedly 
would  have  resulted  in  actual  notice  to  him. 

As  the  record  before  us  discloses  neither  actual  notice,  nor  such 
circumstances  as  reasonably  tended  to  put  the  plaintiff  on  in- 
quiry which  would  have  led  to  notice,  the  judgment  of  the  court 
below  must  be  affirmed. 

Swayze,  Parker,  Voorhees,  Congdon,  and  Heppenheimer,  JJ., 
dissenting. 
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COFFMAN  vs.  LOUISVILLE  &  N.  R.  CO.* 
(Supreme  Court  of  Alabama.) 

1.  INSURANCE— FIRE  INSURANCE— SUBROGATION. 

An  insurer  may,  upon  paying  a  fire  loss,  sue  the  person  negligently  causing 
the  fire  in  the  name  of  insured  for  the  resulting  damages,  and  retain 
from  the  amount  recovered  the  sum  paid  to  insured,  and  turn  the 
balance  over  to  him,  or  insured  may  himself  sue  the  wrongdoer  for 
his  own  benefit  and  that  of  the  insurer. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

2.  CHAMPERTY  AND  MAINTENANCE— CONTRACTS  INDEMNI- 

FYING COSTS. 

Whether  an  insured,  suing  for  himself  and  the  insurer  for  damages  for 
destruction  of  his  property  by  fire,  is  indemnified  by  the  insurer  as  to 
the  costs  of  the  litigation  is  immaterial  to  the  person  sued;  the  doc- 
trine of  maintenance  not  being  applicable  to  such  an  indemnity  contract. 

(For  other  cases,  see  Champerty  and  Maintenance,  Cent.  Dig.  §§  4,  9,  11- 
19;   Dec.  Dig.  §  4.) 

3.  RAILROADS— FIRE  INSURANCE— ACTIONS— ADMISSION  OF 

EVIDENCE. 

In  an  action  by  a  property  owner  for  himself  and  for  an  insurance  com- 
pany to  recover  damages  from  a  railroad  company  for  the  destruction 
of  property  by  fire,  a  subrogation  agreement  executed  between  the 
owner  and  the  insurance  company,  transferring  to  the  latter  the 
owner's  right  of  action  to  the  extent  of  the  amount  insured,  was 
irrelevant. 

(For  other  cases,  see  Railroads,  Cent.  Dig.  §§  1717-1729;  Dec  Dig.  §  481.) 

4.  RAILROADS— FIRE  INSURANCE— ACTIONS— ADMISSION  OF 

EVIDENCE— INDEMNITY  AGREEMENT. 

In  an  action  by  the  owner  for  himself  and  the  insurance  company  against 
the  railroad  company  for  the  negligent  destruction  of  the  property 
by  fire,  an  agreement  between  the  owner  and  insurance  company,  by 
which  the  latter  agreed  to  indemnify  the  owner  for  costs  and  ex- 
penses incurred,  was  irrelevant  and  inadmissible. 

(For  other  cases,  see  Railroads,  Cent.  Dig.  §§  1717-1729;  Dec.  Dig.  §  481.) 

5.  APPEAL  AND  ERROR— HARMLESS  ERROR— ADMISSION  OF 

EVIDENCE. 

The  error  in  admitting  such  indemnity  agreement  in  evidence  was  prejudi- 
cial to  plaintiff,  tending  to  lead  the  jury  to  believe  that  plaintiff  had  so 
little  faith  in  his  case  that  he  required  an  indemnity  bond  for  costs 
before  he  would  sue. 

(For  other  cases  see  Appeal  and  Error,  Cent.  Dig.  §§  1068,  1069,  4153-4157, 
4166;  Dec.  Dig.  §  1050.) 

6.  RAILROADS  — FIRES  — ACTIONS— JURY  QUESTION— NEGLI- 

GENCE. 
If  there  is  evidence  that  a  locomotive  emitted  live  sparks  of  unusual  size 
or  number  on  a  particular  occasion,  or  threw  live  sparks  to  an  unusual 

♦  Decision  rendered,  Nov.  13,  191 3.    63  S.  Rep.  527. 
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distance,  it  is  a  question  for  the  jury  whether  the  locomotive  was 
properly  handled  and  properly  constructed  and  equipped. 
(For  other  cases,  see  Railroads,  Cent.  Dig.  §§  1740-1746;  Dec.  Dig.  §  484.) 

7.  RAILROADS— FIRES— ACTIONS— PROOF  OF  NEGLIGENCE. 

Proof  that  a  fire  was  caused  by  a  locomotive  in  the  control  of  a  railroad 
company's  employees,  acting  in  the  scope  of  their  employment,  makes 
out  a  prima  facie  case  of  the  negligence  against  the  railroad  company, 
either  in  the  improper  management  of  the  locomotive  or  its  improper 
construction  and  equipment,  and  shifts  the  burden  upon  the  company 
to  show  that  its  employees  properly  handled  the  locomotive,  and  that 
it  was  properly  constructed  and  equipped. 

(For  other  cases,  see  Railroads,  Cent.  Dig.  §§  1730-1732,  1734-1736;  Dec. 
Dig.  §  482.) 

a  APPEAL  AND  ERROR— HARMLESS  ERROR— INSTRUCTIONS. 

Error,  in  an  instruction  in  an  action  against  a  railroad  company  for  dam- 
ages from  Rre,  in  placing  the  burden  on  plaintiff  of  showing  that  the 
locomotive  was  improperly  handled  or  constructed  when  the  property 
was  fired  by  sparks  from  it  was  prejudicial  to  plaintiff  and  reversible. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4219,  4221-4224;  Dec, 
Dig.  §  1064.) 

Appeal  from  Circuit  Court,  Limestone  County;   D.  W.  Speake,  Judge. 

Action  by  Lawrence  D.  Coffman,  individually  and  for  the  use  of  the 
American  Home  Fire  Insurance  Company,  against  the  Louisville  &  Nash- 
ville Railroad  Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

James  G.  Rankin  and  W.  R.  Walker,  both  of  Athens,  for  Appellant. 
Sanders  &  Thach,  of  Athens,  for  Appellee. 


♦  ♦♦ 


OHIO  FARMERS'  INS.  CO.  vs.  GEDDES.     (No.  8,110.). 
(Appellate  Court  of  Indiana,  Division  No.  1.) 

APPEAL  AND  ERROR  — BRIEFS  — REQUISITES  AND  SUFFI- 
CIENCY. 

Under  rule  22  of  the  Supreme  and  Appellate  Courts  (55  N.  E.  v),  requiring 
appellant's  brief  to  contain  a  concise  statement  of  so  much  of  the 
record  as  fully  presents  every  error  and  exception  relied  on,  on  an 
appeal  on  which  it  was  assigned  that  the  court  erred  in  sustaining  a 
demurrer  to  a  plea  in  abatement,  in  overruling  a  demurrer  to  the 
amended  complaint,  and  in  its  conclusions  of  law,  where  appellant's 
brief  contained  neither  the  amended  complaint,  the  demurrer  thereto, 
the  demurrer  to  the  plea,  the  special  findings,  the  conclusions  of  law, 
the  motion  for  a  new  trial,  nor  the  substance  thereof,  and  did  not 
sufficiently  set  out  the  substance  of  the  plea,  no  question  was  properly 
presented. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3092;  Dec.  Dig.  § 
757.) 

♦Decision  rendered,  Nov.  26,  1913.    103  N.  E.  Rep.  349. 
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Appeal  from  Circuit  Court,  Allen  County;  Owen  Heaton,  Judge. 
Action  by  George  Geddes  against  the  Ohio  Farmers*  Insurance  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Robert  B.  Driebelbiss,  of  Ft.  Wayne,  Lee  Elliott,  of  Seville,  Ohio,  and 
H.  I.  Smith,  of  Ft  Wayne,  for  Appellant. 

Henry  G.  Hogan  and  Guy  Coleric,  both  of  Ft.  Wayne,  for  Appellee. 


-♦♦♦- 


RUSSELL  vs.  PALENTINE  INS.  CO.    (No.  16,198).* 
(Supreme  Court  of  Mississippi.) 

1.  PRINCIPAL  AND  AGENT— EVIDENCE. 

The  fact  of  agency  may  be  assumed  from  the  natural  improbability  that 
one  should  without  authority  assume  to  act  for  another  for  a  con- 
siderable length  of  time  and  from  the  fact  that  such  conduct  would 
naturally  become  known  by  the  purported  principal. 

(For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §  36;  Dec  Dig.  §  I9*) 

2.  MALICIOUS  PROSECUTION— AUTHORITY  TO  PROSECUTE. 
While  one  who  was  employed  by  an  insurance  company  to  collect  from 

plaintiff,  a  former  agent,  a  balance  due  the  company  was  authorized  to 
employ  all  appropriate  means  to  collect  such  amount,  he  was  not  au- 
thorized to  institute  an  embezzlement  prosecution  against  plaintiff  for 
that  purpose,  so  that  the  company  would  not  be  liable  in  malicious 
prosecution  if  he  did  so. 
(For  other  cases,  see  Malicious  Prosecution,  Cent.  Dig.  §§  83-86;  Dec 
Dig.  §  42.) 

Appeal  from  Circuit  Court,  Warren  County;   H.  C.  Mounger,  Judge. 

Action  by  A.  G.  Russell  against  the  Palentine  Insurance  Company  and 
another.  From  a  judgment  for  defendant  named,  plaintiff  appeals. 
Affirmed. 

J.  C.  Bryson,  Anderson,  Vollor  &  Kelly,  and  Hirsh,  Dent  &  Landau, 
all  of  Vicksburg,  for  Appellant. 

McLaurin,  Armistead  &  Brien.  of  Vicksburg,  for  Appellee. 

♦  Decision  rendered,  Dec.  15,  1913.    63  S.  Rep.  644. 
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GLOBE  &  RUTGERS  FIRE  INS.  CO.  vs.  CHICAGO  &  A. 

R.  CO.* 
(Kansas  City  Court  of  Appeals.    Missouri.) 

1.  INSURANCE— FIRE    INSURANCE— ACTION    BY    COMPANY- 

MEASURE  OF  DAMAGES. 

Since  a  railroad  company  was  not  a  party  or  privy  to  a  contract  of  in- 
surance taken  out  by  the  owner  of  the  property  along  the  right  of 
way,  its  liability  to  the  owner  or  the  insurance  company,  when  sub- 
rogated to  his  right,  would  not  be  affected  b^  such  contract,  and  hence 
the  measure  of  the  railroad  company's  liability  to  the  subrogated  in- 
surance company  was  the  actual  value  of  the  property  destroyed  at 
the  time  of  l^e  fire,  and  not  its  insured  value. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  I504-I5ii»  1514-1516;  Dec 
Dig.  §  606.) 

2.  EVIDENCE— FIRE    INSURANCE— ACTIONS— ADMISSION    OF 

EVIDENCE— VALUE  OF  PROPERTY. 

In  an  action  by  a  fire  insurance  company,  subrogated  to  the  owner's  rights, 
against  a  railroad  company  for  damages  for  the  destruction  of  ad- 
jacent property  by  fire  from  an  eng^ine,  evidence  was  admissible,  on  the 
question  of  the  value  of  the  houses  destroyed,  as  to  what  the  owner 
had  sold  similar  houses  for. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  416-423;   Dec  Dig.  §  14a.) 

3.  DAMAGES— INSTRUCTIONS— REASONABLE  VALUE. 

The  use  of  the  term  "reasonable  value,"  in  instructions  on  the  issue  of 
the  market  value  of  property  destroyed  by  fire,  was  not  reversible 
error;  the  term  having  a  well-known  meaning  to  the  common  under- 
standing and  being  of  common  use  in  judicial  proceedings. 

(For  other  cases,  see  Damages,  Cent.  Dig.  §§  556-559;   Dec.  Dig.  §  217.) 

4.  TRIAI^ARGUMENT— CONFORMITY  TO  EVIDENCE. 

Where,  in  an  action  by  a  fire  insurance  company,  subrogated  to  the  owner's 
rights,  against  a  railroad  company  for  the  destruction  of  the  insured 
property  by  fire,  the  insurance  company  claimed  that  the  houses  were 
insured  at  their  reasonable  value,  while  the  railroad's  evidence  showed 
that  they  were  insured  at  seven  times  their  real  value,  argument  of 
defendant's  counsel  "that  there  was  a  nigger  in  the  woodpile,"  ex- 
plained by  stating  that,  in  view  of  the  gross  overinsurance  and  the 
prompt  settlement  of  the  loss  by  the  insurance  company,  there  must 
have  been  some  close  relationship  between  the  officers  of  the  insurance 
company  and  the  owner  of  the  property,  was  justified,  though  the  issue 
of  fraudulent  overinsurance  was  not  raised. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  294-298,  300;   Dec.  Dig.  §  121.) 

5.  COSTS— OFFER  OF  COMPROMISE— EFFECT. 

Under  Rev.  St  1909,  8  iq6s,  providing  that,  if  plaintiff  fail  to  obtain  a 
more  favorable  judgment  than  the  amount  for  which  defendant  offered 
to  allow  judgment  to  be  taken  against  him,  plaintiff  shall  pay  de- 
fendant's costs  from  the  time  of  the  offer,  defendant  was  entitled  to 
have  costs  taxed  against  plaintiff  which  were  incurred  after  defend- 
ant's offer  to  allow  judgment  against  it  for  $400  and  costs,  where  the 
judgment  for  plaintiff  was  only  for  $375. 

(ror  other  cases,  see  Costs,  Cent.  Dig.  §§  137-164;  Dec.  Dig.  §  42.) 

•  Decision  rendered,  Nov.  17,  1913.    160  S.  W.  Rep.  907. 
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Appeal  from  Circuit  Colirt,  Randolph  County;   A.  H.  Waller,  Judge. 

Action  by  the  Globe  &  Rutgers  Fire  Insurance  Company  against  the 
Chicago  &  Alton  Railroad  Company.  From  a  judgment  for  plaintiff  for 
a  l«ss  amount  than  it  claimed,  it  appeals.    Affirmed. 

Clarence  A.  Barnes,  of  Mexico,  Mo.,  and  Barger  &  Hick,  of  Chicago^ 
111.,  for  Appellant. 

W-  P.  Pinkerton  and  Scarritt,  Scarritt,  Jones  &  Miller,  all  of  Kansas 
City,  for  Respondent. 


♦  »# 


DIXIE  FIRE  INS.  CO.  vs,  A.  LAYNE  &  BRO.* 
(Court  of  Appeals  of  Kentucky.) 

INSURANCE— CANCELLATION  OF  POLICY— CONSENT— PRIN- 
CIPAL AND  AGENT. 

Where  in  an  action  on  a  fire  insurance  policy  the  defense  was  that  the 
policy  had  been  canceled  by  notice  accepted  by  the  insured's  agent, 
and  there  was  no  evidence  that  the  agent  had  any  authorit3r  other 
than  to  procure  the  policy,  which  was  delivered  to  him  unconditionally, 
a  peremptory  instruction  was  properly  given  for  the  plaintiff  firm; 
the  fact  that  insured's  agent  has  authority  to  procure  an  insurance 
policy,  which  is  delivered  to  him  unconditionally,  creating  no  pre- 
sfumption  that  the  agent  has  authority  to  accept  notice  of  cancellation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec  Dig. 
§668.) 

Appeal  from  Circuit  Court    Floyd  County. 

Action  by  A.  Layne  &  Bro.  against  the  Dixie  Fire  Insurance  Com- 
pany.   From  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

Harkins  &  Harkins,  of  Prestonburg,  for  Appellant. 
S.  C.  Ferguson,  of  Prestonburg,  and  C.  B.  Wheeler,  of  Ashland,  for 
Appellees. 

*  Decision  rendered,  Dec.  19,  I9i3-    161  S.  W.  Rep.  530. 


-♦^^- 


CONDON   vs,   EXTON-HALL   BROKERAGE   &  VESSEL 

AGENCY.* 
(Supreme  Court  of  New  York,  Appellate  Term,  First  Department.) 

INSURANCE— CANCELLATION  OF  POLICY— FAILURE  TO  CAN- 

CEL-LIABILITY  OF  AGENT. 
Where  defendant's  only  connection  with  a  fire  policy  was  to  apply  for 

it  for  the  owner  to  plaintiff's  assignor,  and  defendant  was  afterwards 

*  Decision  rendered,  Dec.  16,  1913.    144  N.  Y.  Supp.  760. 
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requested  by  such  assignor's  general  agent  to  have  the  policy  canceled, 
which  defendant  proceeded  to  do,  it  was  not  liable  to  plaintiff  in  dam- 
ages for  failure  to  have  it  promptly  canceled ;  defendant  not  being  the 
agent  of  plaintiff's  assignor  or  the  agent  of  the  insured  for  the  pur-, 
pose  of  receiving  notice  of  cancellation,  and  not  in  fact  being  bound 
to  do  even  what  it  did. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  107-110,  Dec,  Dig.  §  83.) 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  T.  Condon  against  the  Exton-Hall  Brokerage  &  Vessel 
Agency.  From  a  judgment  of  the  City  Court  for  plaintiff  (142  N.  Y. 
Supp.  548),  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  October  Term,  1913,  before  Seabury,  Guy,  and  Bijur,  J  J. 

Coudert  Bros.,  of  New  York  City,  for  Appellant. 
Carmody  &  Carswell,  of  New  York  City  (Francis  X.  Carmody,  of 
New  York  City,  of  Counsel),  for  Respondent. 


-♦^^- 


McCLURE  vs.  MUTUAL  FIRE  INS.  CO.  of  Chester  C:o.* 
(Supreme  Court  of  Pennsylvania.) 

1.  APPEAL  AND  ERROR— VERDICT— CONCLUSIVENESS. 

Where,  in  an  action  on  a  fire  insurance  policy  the  defense  was  that  plain- 
tiff had  increased  the  hazard  by  a  change  of  business  in  violation  of 
the  policy  a  verdict  for  plaintiff  was  conclusive  on  such  question. 

(For  other  cases,  sec  Appeal  and  Error,  Cent.  Dig.  §§  3912-3921,  3923, 
3924;  Dec.  Dig.  §  999.) 

2.  INSURANCE— POLICY— SUSPENSION   AND   RENEWAI^VIO- 

LATION  OF  CONDITIONS. 

Where  insured  keeps  a  prohibited  article  on  the  insured's  premises,  but 
the  insurer  does  not  cancel  the  policy  therefor,  and  the  keeping  of  the 
article  is  discontinued  prior  to  the  fire,  and  premiums  are  paid  and 
renewal  receipts  are  issued  after  such  discontinuance,  the  insured  may 
recover;  the  policy  being  merely  suspended  during  the  time  the  pro- 
hibited article  is  kept  on  the  premises. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1041-1056,  1058-1070;  Dec. 
Dig.  §  392.) 

3.  INSURANCE  —  POLICY  —  CONSTRUCTION  —  WRITTEN    AND 

PRINTED  PORTIONS. 

The  general  rule  that  written  portions  of  an  insurance  policy  will  prevail 
over  printed  portions,  if  there  is  any  conflict  between  them,  applies  to 
a  provision  prohibiting  the  keeping  of  certain  af tides  on  the  premises ; 
and  hence  the  use  of  an  article  prohibited  by  a  printed  clause  will  not 
avoid  the  policy,  where  such  article  is  customarily  a  part  of  the 
goods  insured  or  is  in  customary  use  in  the  business  conducted  in  the 
insured  building. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  782-791 ;  Dec  Dig.  §  326.) 

*  Decision  rendered,  June  27,  1913.    88  Atl.  Rep.  921. 
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4.  INSURANCE— POLICY— CONSTRUCTION. 

That  a  small  amount  of  gasoline  has  been  kept  in  the  insured  building  in 
violation  of  the  policy,  to  be  used  in  connection  with  the  business  con- 
ducted therein,  will  not  bar  recovery  on  the  policy,  where  such  gasoline 
had  nothing  to  do  with  the  fire. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  782-791 ;  Dec.  Dig.  §  326.) 

Appeal  from  Court  of  Common  Pleas,  Lancaster  County. 

Action  W  Lillie  McClure  against  the  Mutual  Fire  Insurance  Company 
of  Chester  County.  From  judgment  for  defendant  n.  o.  v.,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter,  Elkin,  Stew- 
art, and  Moschzisker,  J  J. 

W.  U.  Hensel,  of  Lancaster,  for  Appellant. 

John  E.  Malone,  of  Lancaster,  and  Gheen  &  Parke,  for  Appellee. 


♦  ♦» 


MONTGOMERY  et  al.  vs.  SOUTHERN  MUT.  INS.  CO.* 
(Supreme  Court  of  Pennsylvania.) 

1.  INSURANCE— POLICY— CONSTRUCTION— EXEMPTION. 
Words  of  exemption  contained  in  a  fire  insurance  policy  will  be  construed 

most  strongly  in  insured's  favor  so  as  to  give  them  reasonable  effect, 
and  not,  unless  imperatively  necessary,  to  defeat  the  indemnity. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 
146.) 

2.  INSURANCE  —  POLICY  —  CONSTRUCTION  —  EXEMPTION 

— HRE  FROM  LOCOMOTIVE. 

Under  a  fire  insurance  policy  exempting  the  insurer  from  loss  by  fire 
occasioned  t^  locomotives,  the  insurer  was  liable  for  the  destruction  of 
buildings  from  fire  communicated  from  a  building  on  the  right  of  way, 
though  such  building  was  set  on  fire  by  sparks  from  a  locomotive;  the 
exempting  clause  contemplating  a  fire  directly  caused  by  sparks  from 
a  locomotive. 

(For  other  cases,  see  Insurance,  Cent.  Dig  §§  1126,  1133,  1134,  1136,  114a- 
1143;  Dec.  Dig.  §421.) 

Appeal  from  Court  of  Common  Pleas,  Lancaster  County. 

Actions  by  Isaac  Montgomery  and  others  against  the  Southern  Mutual 
Insurance  Company,  etc.  From  a  judgment  for  defendant  n.  o.  v.,  plain- 
tiffs appeal.    Reversed. 

Argued  before  Brown,  Mestrezat,  Potter,  Elkin,  and  Moschzisker,  JJ. 

William  H.  Keller  and  John  A.  Coyle,  both  of  Lancaster,  for  Ap- 
pellant. 

John  E.  Malone  and  John  A.  Nauman,  both  of  Lancaster,  for  Appellee. 

♦  Decision  rendered,  June  27,  1913.    88  Atl.  Rep.  924. 
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COMMONWEALTH  ex  rel.  TODD,  Atty.  Gen.,  vs,  PHILA- 
DELPHIA CONTRIBUTIONSHIP.* 
(Supreme  Court  of  Pennsylvania.) 

1.  INSURANCE  —  MUTUAL     INSURANCE     CORPORATION  — 

AMENDMENT  TO  DEED  OF  SETTLEMENT— CANCELLA- 
TION OF  POLICIES. 

Certain  persons  formed  an  unincorporated  society  for  mutual  fire  insurance 
by  srubscribing  to  a  deed  of  settlement  which  declared  the  purpose  of 
the  society  to  be  to  provide  insurance  apart  from  all  views  of  private 
gain  and  provided  that  the  members  should  be  equal  sharers  in  the 
gains  and  losses.  Subsequently  the  society  was  incorporated  by  legis- 
lative act  reciting  the  same  purpose  and  empowering  the  members  to 
make  regulations  to  carry  out  the  purposes  of  the  society.  Held,  that 
the  society  had  power  to  adopt  an  amendment  to  the  deed  of  settle- 
ment authorizing  the  cancellation  of  any  insurance  policy  upon  the 
return  of  the  deposit  money  alone  without  return  of  a  proportionate 
share  of  the  accumulated  profits. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  498,  499;  Dec  Dig.  §  228.) 

2.  INSURANCE— CANCELLATION  OF  POLICY— DISCRETION. 

Whether  a  risk  assumed  by  a  mutual  insurance  company  should  be  can- 
celed for  the  best  interest  of  all  other  policyholders  tipon  terms  that 
are  not  unjust  is  a  question  which  should  be  left  to  the  insurer's  deter- 
mination. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  55 ;  Dec.  Dig.  §  233.) 

Appeal  from  Court  of  Common  Pleas,  Dauphin  County. 

Quo  warranto  by  the  Commonwealth,  on  the  relation  of  M.  Hampton 
Todd,  Attorney  General,  against  the  Philadelphia  Contributionship  for  the 
Insurance  of  Houses  from  Loss  by  Fire.  From  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter,  and  Elkin, 

R.  Mason  Lisle,  for  Appellant. 

John  G.  Johnson  and  W.  W.  Montgomery,  both  of  Philadelphia,  for 
Appellee. 

♦  Decision  rendered,  June  27,  1913.    88  Atl.  Rep.  929. 
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COMMONWEALTH    vs,     PHILADELPHIA    MANUFAC- 
TURERS' MUT.  FIRE  INS.  CO.* 
(Supreme  Court  of  Pennsylvania.) 

TAXATION— FIRE  INSURANCE  COMPANIES— "RESERVE." 
Under  Act  June  i,  1889  (P.  L.  420),  as  supplemented  by  Act  June  28,  1895 
(P.  L.  408) »  imposing  a  tax  on  insurance  business  and  exempting 
mutual  companies  doing  business  without  an  accumulated  reserve,  a 
balance  on  hand  at  the  close  of  the  year,  when  accumulated  by  a  mu- 
tual fire  insurance  company  from  contributions  made  by  stockholders 
at  the  beg^inning  of  the  policy  year  for  the  payment  of  losses  and  ex- 
penses during  the  year,  being  the  property  of  the  members  who  had 
contributed  to  it  was  not  a  "reserve"  within  the  meaning  of  such  stat- 
ute, and  hence  was  not  subject  to  taxation. 
(For  other  cases,  see  Taxation,  Cent.  Dig.  §  370;  Dec.  Dig.  §  230.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6144-6146.) 

Appeal  from  Court  of  Common  Pleas,  Dauphin  County. 

Action  by  the  Commonwealth  against  the  Philadelphia  Manufacturers' 
Mutual  Fire  Insurance  Company.  From  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

William  M.  Hargest,  Asst.  Deputy  Atty.  Gen.,  and  John  C.  Bell,  Atty. 
Gen.,  for  Appellant. 

A.  C.  Stamm  and  M.  E.  Olmsted,  both  of  Harrisburg,  for  Appellee. 

♦  Decision  rendered,  June  27,  1913.    88  Atl.  Rep.  943. 

♦^^ 

WETMORE  vs,  McELROY.* 
(Supreme  Court  of  South  Carolina.) 

INSURANCE— FIRE  INSURANCE— MUTUAL  COMPANIES— AS- 
SESSMENTS. 

In  an  action  by  the  receiver  of  an  insolvent  assessment  fire  insurance  com- 
pany to  recover  assessments  from  an  alleged  member,  held,  that  the 
member  who  paid  three  times  the  regular  premium  on  condition  that 
he  would  be  guaranteed  from  assessments  was  not  liable. 

By  divided  court;  Hydrick  and  Eraser,  J  J.,  dissenting. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  417-426;   Dec.  Dig.  §  192.) 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg  County; 
F.  B.  (Jarry,  Judge. 

Action  by  S.  H.  Wetmore,  as  receiver  of  the  Carolina  Mutual  Fire  In- 
surance Company,  against  J.  D.  McElroy.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

J.  W.  Nash,  of  Spartanburg,  for  Wetmore,  Receiver. 

B.  H.  Brown,  of  Spartanburg,  and  Paget  &  Watkins,  of  Anderson,  for 
Respondent. 

♦  Decision  rendered,  Dec.  5,  1913.    80  S.  E.  Rep.  266. 
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AUSTIN  FIRE  INS.  CO.  vs.  BROWN.* 
(Court  of  Civil  Appeals  of  Texas.    Amarillo.) 

1.  INSURANCE— PRELIMINARY  ORAL  CONTRACT— VALIDITY. 
A  preliminary  oral  contract  of  insurance  will  bind  the  insurer. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  203-209;  Dec  Dig.  §  131.) 

2.  INSURANCE  —  CONTRACT  —  VALIDITY  —  OWNERSHIP  OF 

PROPERTY. 

That  persons  other  than  the  party  to  a  preliminary  oral  contract  of  insur- 
ance owned  interests  in  the  property  insured  did  not  invalidate  the  con- 
tract where  the  insurer's  agent  knew  the  facts  in  relation  to  the 
ownership  and  that  the  contract  was  for  the  benefit  of  all  the  owners. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997;  Dec.  Dig.  §  378.) 

3.  PRINCIPAL  AND  AGENT— CONTRACT— AUTHORITY  OF  SUB- 

AGENT. 

A  person  authorized  by  an  agent  of  a  fire  insurance  company  to  represent 
him  in  negotiations  for  insurance  has  the  same  power  to  bind  the  in- 
surance company  to  a  contract  of  insurance  as  has  the  agent. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997 ;  Dec.  Dig.  §  378.) 
§54.) 

4.  APPEAL    AND    ERROR— PRESENTATION    FOR    REVIEW— 

STATEMENT  OF  FACTS. 
Plaintiff  in  error's  objection  that  he  did  not  obtain  a  fair  statement  of 

facts  could  not  be  considered  when  presented  by  a  bill  of  exceptions 

which  was  refused  by  the  trial  court. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2530-2545 ;  Dec.  Dig. 

§569.) 

5.  APPEAL    AND    ERROR— STATEMENT    OF    FACTS— DUPLI- 

CATE. 

A  statement  of  facts  prepared  by  the  trial  judge,  upon  a  disagreement  be- 
tween counsel  in  reference  thereto,  need  not  be  prepared  in  duplicate 
but  need  only  be  filed  with  the  clerk  of  the  court,  where  the  case  was 
tried,  as  part  of  the  record  of  the  cause. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2560,  2562-2564, 
2566;   Dec.  Dig.  §  573.) 

6.  INSURANCE— LIABILITY  OF  INSURER— PRELIMINARY  ORAL 

CONTRACT. 

Where  a  complete  preliminary  oral  contract  of  insurance  was  entered 
into  and  the  company  ordered  the  cancellation  of  a  policy  issued 
thereon  the  day  before  the  fire  occurred,  and  such  policy  was  never 
delivered  or  attempted  to  be  delivered  to  the  insured,  and  liability  was 
denied  by  the  company,  the  oral  contract  was  determinative  of  the 
company's  liability. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  203-209;  Dec.  Dig.  §  131.) 

Error  from  Cottle  County  Court;  W.  E.  Prescott,  Judge. 

*  Decision  rendered,  Nov.  8,  1913.    Rehearing  denied,  Nov.  29,  1913.    160 
S.  W.  Rep.  973. 
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Action  by  C.  L.  Brown  against  the  Austin  Fire  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 
Sec,  also,  147  S.  W.  680. 

Wm.  Thompson  and  Will  C.  Thompson,  both  of  Dallas,  for  Plaintiff  in 
Error. 

R.  D.  Browne,  of  Paducah,  for  Defendant  in  Error. 


-♦♦♦- 


NATIONAL  UNION  FIRE  INS.  CO.  vs.  AKIN.* 
(Court  of  Civil  Appeals  of  Texas.    El  Paso.) 

1.  INSURANCE— CANCELLATION  OF  POLICY— EFFECT  OF  DI- 

RECTION. 

Where  insured  directed  the  cancellation  of  a  policy  containing  the  usual 
cancellation  clause,  and  the  agents,  instead  of  cancelling  it,  wrote  him 
concerning  the  reason  why  they  were  obliged  to  charge  an  increased 
premium,  and  stated  that  the  policy  would  be  canceled  if  he  would 
send  it  to  them,  but  not  otherwise,  it  cannot  be  held,  as  a  matter  of 
law,  that  insured's  letter  operated  as  a  cancellation  without  action  on 
the  part  of  the  insurer. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 
668.) 

2.  INSURANCE— ACTIONS— POLICIES. 

In  an  action  on  an  insurance  policy,  where  the  defense  was  cancellation, 
the  finding  of  the  court  that  the  minds  of  the  parties  had  not  met  on 
cancellation  held  supported  by  the  evidence. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  § 
665.) 

Appeal  from  District  Court,  Harris  County;   Chas.  E.  Ashe,  Judge. 
Action  by  Henry  R.  Akin  against  the  National  Union  Fire  Insurance 
Company.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

L.  B.  Moody,  of  Houston,  for  Appellant. 

Andrews,  Ball  &  Streetman,  of  Houston,  for  Appellee. 


♦  Decision  rendered,  Nov.  6,  1913.    Rehearing  denied,  Nov.  26,  191 3.    160 
S.  W.  Rep.  669. 
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DELAWARE  INS.  CO.  vs.  WALLACE  * 
(Court  of  Civil  Appeals  of  Texas.    Dallas.) 

1.  INSURANCE— FIRE  INSURANCE— CHANGE  OF  LOCATION  OF 

PROPERTY. 

When  insured  property  is  removed  from  the  location  specified  in  the  policy, 
without  the  knowledge  or  consent  of  the  insurer,  the  insured  cannot 
ordinarily  recover;  but  there  may  be  a  waiver  of  the  provision,  limit- 
ing the  liability  to  such  location,  or  the  insurer  may  be  estopped  to 
set  it  up. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  941 ;  Dec.  Dig.  §  372.) 

2.  EVIDENCE  — ADMISSIBILITY  — TELEPHONIC  CONVERSA- 
TION. 

In  an  action  against  a  fire  company,  where  the  defense  was  that  the  goods 
had  been  removed  from  the  location  specified  in  the  policy  and  the  in- 
sured claimed  that  the  insurer's  agent  agreed  to  change  the  policy  to 
cover  the  new  location,  evidence  of  a  telephonic  request  upon  the 
agents  of  the  insurer  to  change  the  location  specified  in  the  poHcy,  and 
their  agreement  to  do  so,  is  admissible  where  the  facts  and  drcumr 
stances  were  sufficient  to  warrant  a  finding  that  the  commtmication 
was  in  fact  between  insured  and  the  agents  of  insurer. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §  438;  Dec.  Dig.  §  148.) 

3.  INSURANCE— FIRE  INSURANCE— DEFENSE. 

In  an  action  on  a  fire  policy,  where  the  defense  was  that  the  goods  had 
been  taken  from  the  location  specified  in  the  policy,  the  insured,  upon 
showing  the  insurer's  agent  agreed  to  his  request  to  change  the  policy 
so  as  to  cover  the  place  where  the  loss  occurred,  is  entitled  to  recover, 
even  thoHigh  no  change  had  actually  been  made  on  the  policy,  and 
though  the  policy  provided  that  none  of  its  provisions  could  be  waived 
unless  in  writing  upon  or  attached  to  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1024;  Dec.  Dig.  §  386.) 

4.  INSURANCE— FIRE  POLICIES-CONSTRUCTION. 

An  insurance  policy  upon  household  and  kitchen  furniture  which  was  to 
run  for  three  years  includes  furniture  acquired  subse^ent  to  the  is- 
suance of  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  339-346;   Dec.  Dig.  §  163.) 

Error  from  Dallas  County  Court;  W.  F.  Whitehurst,  Judge. 
Action  by  Carl  Wallace  against  the  Delaware  Insurance  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Wm.  Thompson  and  Will  C.  Thompson,  both  of  Dallas,  for  Appellant. 
Meador  &  Davis,  of  Dallas,  for  Defendant  in  Error. 

*  Decision  rendered,  Nov.  8,   1913.     Rehearing  denied.   No.  29,   1913. 
160  S.  W.  Rep.  1 130. 
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POLEMANAKOS  vs.  AUSTIN  FIRE  INS.  CO.* 
(Court  of  Civil  Appeals  of  Texas.    San  Antonio.) 

1.  INSURANCE  —  CANCELLATION  —  RETURN  OF  UNEARNED 

PREMIUM— NECESSITY. 

Under  a  provision  of  the  New  York  standard  fire  insurance  policy  that  it 
shall  be  canceled  at  any  time  by  the  company  by  giving  notice  of 
such  cancellation,  and  that  if  it  shall  be  canceled  the  tineacned  portion 
of  the  premium  shall  be  returned  on  surrender  of  the  policy,  the  re- 
payment of  the  proper  proportion  of  the  premium,  unless  waived,  is 
essential  to  a  valid  cancellation  by  the  company,  and  notice  without 
such  repayment  or  a  tender  of  the  amount  is  ineffectual. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  194,  524-530;  Dec.  Dig.  § 
244.) 

2.  INSURANCE-CANCELLATION  BY  MUTUAL  CONSENT. 
Regardless  of  the  provisions  of  a  fire  insurance  policy  as  to  cancellation, 

the  policy  may  be  canceled  by  the  mutual   consent  of  the  parties 
thereto. 
(For  other  cases,  see  Insurance,  Dec.  Dig.  §  246.) 

3.  INSURANCE— ACTION— QUESTION  FOR  JURY. 

Where  an  insurance  company  gave  notice  that  a  policy  was  canceled 
without  tendering  the  unearned  portion  of  the  premium,  and  insured 
did  not  object  or  request  the  return  of  the  unearned  premium  but  on 
the  contrary  thought  the  policy  was  canceled  without  such  return  and 
secured  other  insurance  to  replace  that  canceled,  it  was  a  (jfuestion  for 
the  jury  whether  the  policy  was  canceled  by  mutual  consent. 

(For  Other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec  Dig. 
§668.) 

Appeal  from  District  Court,  Harris  County;  (Charles  E.  Ashe,  Judge. 

Action  by  A.  D.  Polemanakos  against  the  Austin  Fire  Insurance  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals.  Reversed  and  re- 
manded. 

L.  B.  Moody,  of  Houston,  for  Appellant. 

Wm.  Thompson  and  Will  C.  Thompson,  both  of  Dallas,  for  Appellee. 

♦Decision  rendered,  Nov.  5,  1913.    Rehearing  denied  Dec.  3,  1913.    160 
S.  W.  Rep.  1134. 
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AMUSEMENT  SYNDICATE  CO.  et  al.  vs.  MILWAUKEE 

MECHANICS'  INS.  CO.— SAME  vs..  PRUSSIAN 

NAT.  INS.  CO.* 

(Supreme  Court  of  Kansas.) 

INSURANCE  — POLICY  — CONSTRUCTION  — LOSS  OF  RENT  — 
COMPUTATION  OF  TERM. 

A  policy,  insuring  the  owner  of  a  building  used  for  a  theater,  stores  and 
offices,  against  loss  of  rent  in  case  the  building  should  be  rendered 
untenable  by  fire,  provided  that  in  case  the  structure  were  rebuilt, 
loss  should  be  computed  from  the  date  of  the  fire  and  should  cease 
when  the  building  was  rendered  tenantable.  It  further  provided  that, 
if  the  owner  should  elect  not  to  rebuild,  the  loss  should  be  determined 
by  the  time  which  would  have  been  required  for  that  purpose.  The 
building  was  destroyed  by  fire.  It  could  not  be  rebuilt,  and  an  office 
building  was  erected  instead.  Held,  the  loss  is  to  be  computed  by  the 
arbitrary  rule  of  the  policy  without  taking  into  accotmt  time  for 
proof  of  loss,  time  for  the  removal  of  debris,  and  delay  incident  to 
inclement  weather  occurring  in  the  season  following  the  fire. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1283;  Dec.  Dig.  §  507.) 

Appeal  from  District  Court,  Shawnee  County. 

Two  actions,  both  by  the  Amusement  Syndicate  Company  and  others, 
one  against  the  Milwaukee  Mechanics'  Insurance  Company,  the  other 
agaunst  the  Prussian  National  Insurance  Company.  From  judgments  for 
piainti£Fs,  defendants  appeal.    Modified. 

See,  also,  85  Kan,  3^,  116  Pac.  624. 

• 
£.  S,  Qttinton,  of  Topeka,  for  Appellants. 
Mulvane  &  Gault  and  D.  R.  Kite,  all  of  Topeka,  for  Appellees. 

♦  Decision  rendered,  Dec.  6,  1913.    136  Pac  Rep.  941.    Syllabus  by  the 
Court 
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ACCIDENT  AND  HEALTH. 

SUPREME  COURT  OF  MINNESOTA. 


PETERSON 

vs. 

LOCOMOTIVE  ENGINEERS'  MUT.  LIFE  &  ACCIDENT  INS. 

ASS'N.* 

1.  INSURANCE  —  ACCIDENT  INSURANCE  —  BY-LAWS  —  CON- 

STRUCTION— "VISIBLE  INJURY." 
Plaintiff,  a  locomotive  engineer,  held  an  accident  policy  issued  by  defend- 
ant.   The  by-laws  precluded  recovery  for  "an  invisible  injury  unless 
certified  to  by  a  medical  expert  designated  by  the  association."  Plain- 
tiff's engine  was  derailed  while  running  at  a  rapid  rate.    He  sustained 
only  slight  external  injuries,  but  there  is  evidence  tending  to  show 
that  for  nearly  two  years,  beginning  a  few  days  after  the  accident,  he 
was  mentally  deranged,  so  as  to  unfit  him  for  duty,  and  that  this  con- 
dition resulted  from  the  accident.    Held  that,  if  his  condition  could 
be  ascertained  by  observation  or  examination,  it  was  a  "visible  injury" 
within  the  meaning  of  the  by-law. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1170;  Dec.  Dig.  §  456.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p.  7330.) 

2.  INSURANCE— ACCIDENT  POLTCY-rQUESTION  FOR  JURY. 
Whether  the  alleged  injury  was  visible  and  resulted  from  the  accident  were 

^estions  for  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

3.  INSURANCE— ACCIDENT  POLICY— INSTRUCTIONS. 

The  court  did  not  submit  to  the  jury  the  question  as  to  whether  the  alleged 
injurv  was  visible,  but  charged,  in  substance,  that  if  the  injury  existed, 
and  'was  due  to  an  outside  force,"  plaintiff  was  entitled  to  recover. 
Under  the  evidence,  whether  the  injury  was  visible  was  a  question  for 
the  jury,  and  should  have  been  submitted  to  them. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1771-1784;  Dec.  Dig.  § 
669.) 

Appeal  from  District  Court,  Hennepin  County ;  Wm.  E.  Hale,  Judge. 

Action  by  John  R.  Peterson  against  the  Locomotive  Engineer's  Mutual 
Life  &  Accident  Insurance  Association.  Verdict  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  appeals.    Reversed. 

Larrabee  &  Davies,  of  Minneapolis,  for  Appellant. 
Henry  Deutsch  and  Breding  &  Fleigelman,  all  of  Minneapolis,  for 
Respondent. 

♦Decision  rendered,  Dec.  5,  1913.    144  N.  W.  Rep.  160.    Syllabus  by  the 
Cofurt. 
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Taylor,  C. 

Plaintiff  brought  suit  upon  an  accident  policy  issued  by  defend- 
ant, and  recovered  a  verdict.  A  motion  for  a  new  trial  was  de- 
nied, and  defendant  appealed. 

'  [1]  While  plaintiff,  a  locomotive  engineer  upon  a  Great  North- 
ern passenger  train,  was  running  at  a  rate  of  45  or  SO  miles  per 
hour,  his  engine,  for  some  unexplained  reason,  "jumped"  the 
track  and  went  down  a  15  foot  embankment.  Plaintiff  jumped 
or  was  thrown  from  the  engine,  and  apparently  was  unconscious 
for  a  few  moments,  but  arose  unaided  and  went  to  the  assistance 
of  the  fireman.  The  external  marks  of  injury  upon  his  person  con- 
sisted of  slight  abrasions  of  the  skin  upon  one  of  his  elbows  and 
one  of  his  legs,  and  of  black  and  blue  spots  which  remained  for 
several  weeks.  These  wounds  were  superficial,  and  not  of  a 
serious  nature.  Immediately  after  the  accident  he  assured  his 
friends  that  he  had  escaped  without  injury  of  any  consequence. 
However,  when  requested  to  take  out  another  train  a  few  days 
later,  he  declined  on  the  ground  that  he  was  not  in  fit  condition  to 
do  so,  and  has  never  since  returned  to  work.  There  is  evidence 
tending  to  show  that  his  nervous  and  mental  condition  was  ab- 
normal, and  his  mind  unbalanced  to  such  an  extent  as  to  unfit 
him  for  work,  for  nearly  two  years  after  the  accident. 

The  policy  in  controversy  entitled  plaintiff  to  an  indemnity  of 
$15  per  week  for  a  period  not  exceeding  52  weeks,  "if  totally  dis- 
abled by  accidental  injury  from  following  his  vocation."  By 
their  verdict,  the  jury  found  that  he  was  disabled  within  the 
meaning  of  the  policy.  The  by-laws  of  the  association  are  made  a 
part  of  the  policy  and  contain  the  following  provision:  "No 
claim  for  weekly  indemnity  of  any  policyholder  will  be  recognized 
when  loss  of  time  is  caused  by  an  invisible  injury,  unless  certified 
to  by  medical  expert  designated  by  the  association."  Defendant 
never  designated,  and  was  never  requested  to  designate,  any  med- 
ical expert  to  examine  or  certify  as  to  plaintiff's  injury  and  con- 
tends that  the  injury,  if  any  there  be,  was  an  invisible  injury 
within  the  meaning  of  the  by-law,  and  that  plaintiff  cannot  re- 
cover therefor  in  the  absence  of  the  prescribed  certificate 

The  purpose  of  such  a  provision  is  to  protect  the  insurer 
against  sham  claims,  by  barring  the  insured  from  recovering  for 
alleged  injuries  of  which  there  is  no  proof,  except  his  own  as- 
sertion. But  it  is  well  settled  that  visible  injuries,  within  the 
meaning  of  such  a  provision,  are  not  limited  to  external  injuries, 
but  also  include  any  internal  injuries,  the  existence  of  which  may 
be  ascertained  through  observation  or  examination.  Union  Cas- 
ualty &  Surety  Co.  vs.  Mondy,  18  Colo.  App.  395,  71  Pac.  677; 
Pennington  vs.  Pac.  Mut.  L.  Ins.  Co.,  85  Iowa,  468,  52  N.  W.  482, 
39  Am.  St.  Rep.  306;  Barry  vs.  U.  S.  Mut.  Ace.  Ass'n  (C.  C.) 
23  Fed.  712;  Id.,  131  U.  S.  100,  9  Sup.  Ct.  755,  ii  L.  Ed.  60; 
Menneilly  vs.  Employers'  Liability  Assur.  Corp ,  148  N.  Y.  596, 
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43  N.  E.  54,  31  L.  R.  A.  686,  51  Am.  St.  Rep.  716;  Gale  vs. 
Mutual  Aid  &  Ace.  Assn.  66  Hun,  600,  21  N.  Y.  Supp.  893; 
Horsfall  vs.  Pac.  Mut.  Life  Ins.  Co.,  32  Wash.  132,  72  Pac.  1028. 
63  L.  R.  A.  98  Am.  St.  Rep  846;  Thayer  vs.  Standard  Life  & 
Ace.  Ins.  Co.,  68  N.  H.  577,  41  Atl.  182;  Dent  vs.  Railway  Mail 
Ass'n  (C.  C.)  183  Fed.  840. 

[2]  If  plaintiff's  mental  derangement  was  such  as  to  be  observ- 
able and  could  be  ascertained  by  proper  examination,  we  think  it 
was  a  visible  injury  within  the  meaning  of  the  by-law.  Of 
course  it  must  be  shown  to  have  resulted  from  the  accident  be- 
fore a  recovery  can  be  had.  But  the  evidence  tending  to  show 
that  the  derangement  existed,  that  it  was  observable,  and  that  it 
resulted  from  injuries  received  in  the  accident,  was  sufficient  to 
make  these  questions  proper  matters  for  determination  by  the 
jury. 

[3]  2.  In  defining  the  meaning  and  effect  of  the  by-law  the 
court,  among  other  things,  charged  the  jury:  "If  it  can  be  de- 
termined from  the  facts  in  the  case  that  the  thing  which  produced 
the  internal  injury  came  from  the  outside,  that  will  be  sufficient 
to  come  within  the  terms  of  this  section.  So  if  you  conclude,  from 
all  the  evidence  in  the  case,  that  the  injury  which  he  complains 
of — the  mental  disturbance — was  due  to  an  outside  force,  either 
from  jumping  or  falling  from  the  engine,  and  that  that  was  the 
proximate  cause  of  this  injury,  then  he  would  be  entitled  to  re- 
cover, providing  you  find  that  the  injury  existed  as  claimed  by 
him;  that  is,  the  result  of  the  injury — the  disturbance  of  the 
mind." 

The  jury  must  have  understood  from  the  instructions  that  if 
the  injury  resulted  from  external  force,  the  by-law  did  not  bar  re- 
covery therefor,  even  if  the  injury  was  invisible.  They  were  told 
in  substance  that  if  the  alleged  injury  existed,  and  "was  dtie  to  an 
outside  force,"  plaintiff  was  entitled  to  recover.  Whether  the 
injury  was  visible  was  not  submitted  to  them  to  determine. 
The  charge  practically  eliminated  this  provision  of  the  by-laws 
from  the  case,  and  submitted  to  the  jury  only  the  question  as  to 
whether  plaintiff's  mind  had  been  unbalanced  as  claimed,  and,  if 
so,  as  to  whether  that  condition  resulted  from  the  accident.  This 
was  error.  Whether  the  injury  was  visible  was  not  established 
conclusively,  and  should  have  been  left  to  the  jury  to  determine. 

Order  reversed. 
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ST.  LOUIS  COURT  OF  APPEALS. 

Missouri. 


MITCHELL 

vs. 

GERMAN  COMMERCIAL  ACCIDENT  CO.* 

1.  INSURANCE— ACCIDENT   INSURANCE— CONSTRUCTION   OF 

POLICY— RISK. 

Under  policy  against  loss  of  life  from  injuries  caused  exclusively  by  ex- 
ternal, violent,  and  accidental  means,  resulting  in  death  within  30  days 
therefrom,  received  while  riding  as  a  passenger  in  a  place  regularly 
provided  for  the  transportation  of  passengers  within  a  surface  car  or 
other  public  conveyance,  in  consequence  of  accident  causing  actual  and 
material  damage  to  the  conveyance,  the  beneficiary  of  one  killed  while 
attempting  to  board  a  street  car,  but  who  had  not  become  a  passenger, 
could  not  recover. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1164,  1173,  1174;  Dec  Dig. 
§  452.) 

2.  INSURANCE— POLICY— LIBERAL  CONSTRUCTION. 
Language  employed  in  insurance  policy  is  to  be   construed   so  as  to 

effectuate  the  insurance,  and  not  so  as  to  defeat  it,  for  the  insurance  is 
the  very  object  and  purpose  of  the  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec  Dig.  § 
146.) 

3.  INSURANCE— POLICY— CONSTRUCTION  AGAINST  INSURER. 
Where  the  language  employed  in  a  policy  is  in  the  least  doubtful,  it  is  to  be 

more  strictly  construed  against  the  insurer  who  selects  it  and  incor- 
porates it  into  the  policy,  and  in  such  a  way  as  to  protect  the  insured, 
and  hence,  where  words  are  susceptible  of  the  interpretation  given 
them  by  the  insured  to  afford  indemnity,  they  will  be  so  construed  al- 
though the  insurer  in  fact  intended  otherwise. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec  Dig.  § 
146.) 

Appeal  from  St.  Louis  Circuit  Court;   Charles  Claflin  Allen,  Judge. 
Action  by  Kathcrine  Mitchell  against  the  German  Commercial  Ac- 
cident Company.    Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Barclay,  Fauntleroy,  Cullen  &  Orthwein,  Igoe  &  Carroll,  and  Wm.  R. 
Gilbert,  all  of  St.  Louis,  for  Appellant. 

Jones,  Jones.  Hocker  &  Davis,  of  St.  Louis,  for  Respondent. 

NORTONI,  J. 

This  is  a  suit  on  a  policy  of  accident  insurance.  At  the  con- 
clusion of  the  evidence  the  court  gave  judgment  for  defendant  as 
a  conclusion  of  law,  and  plaintiff  prosecutes  the  appeal. 

It  appears  that  the  plaintiff  is  the  widow  of  Charles  C.  Mitchell, 

♦  Decision  rendered,  Dec.  2,  1913.    161  S.  W.  Rep.  362. 
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the  insured,  and  as  such  she  is  the  beneficiary  in  the  policy. 
Charles  C.  Mitchell,  plaintiff's  insured  husband,  came  to  his  death 
from  injuries  received  while  attempting  to  board  a  moving  street 
car  in  the  city  of  St.  Louis,  but  before  he  had  entered  the  same. 
The  suit  is  for  $1,000,  the  death  benefit  specified  in  the  policy, 
provided  death  occur  from  accidental  cause  while  the  insured  is 
riding  as  a  passenger  in  a  place  regularly  provided  for  the  trans- 
portation of  passengers  within  a  car. 

Tt  is  argued  for  plaintiff  that  the  $1,000  death  benefit  vouch- 
safed in  the  policy  obtains  in  favor  of  plaintiff  if  the  death  shall 
be  caused  from  any  external  or  violent  injury  occasioned  through 
accident,  and  the  question  for  consideration  relates  alone  to  an 
interpretation  of  the  policy  provision  touching  this  subject-mat- 
ter. So  much  of  the  policy  as  is  relevant  will  be  copied  here. 
After  preliminary  recitals,  the  policy  stipulates  insurance  as  fol- 
lows : — 

"A.  In  the  sum  of  $1,000  for  loss  of  life,  or  special  features — 

Loss  of  both  entire  eyes,  meaning  total,  permanent,  and 

irrecoverable  loss  of  the  sight  of  both  eyes $500 

Loss  of  both  entire  hands,  by  actual  and  complete  sever- 
ance at  or  above  the  wrists $500 

Loss  of  botli  entire  feet,  by  actual  and  complete  severance 

at  or  above  the  ankles   $500 

Loss  of  one  entire  hand  and  one  entire  foot,  by  actual  and 

complete  severance  at  or  above  the  wrist  and  ankle. . .  $250 

Loss  of  one  entire  hand,  by  actual  and  complete  severance 

at  or  above  the  wrist $100 

Loss  of  one  entire  foot,  by  actual  and  complete  severance  at 

or  above  the  ankle   $100 

Loss  of  one  entire  eye,  meaning  total,  permanent,  and  irre- 
coverable loss  of  the  sight  of  one  eye $  50 

'Trovided  such  injuries  are  effected  exclusively  by  external, 
violent,  and  accidental  means,  which  shall,  independently  of  all 
other  causes,  immediately,  continuously,  and  wholly  disable  the  in- 
sured, or  be  the  sole  cause  of  the  death,  or  dismembennent,  or 
loss  of  sight  of  the  insured,  within  thirty  days  from  the  date  of 
the  event  causing  such  injury,  and  said  injuries  to  the  insured 
shall  occur  while  riding  as  a  passenger  in  a  place  regularly  pro- 
vided for  the  transportation  of  passengers,  within  a  surface  or 
elevated  railroad  car,  steamboat,  or  other  public  conveyance 
provided  by  a  common  carrier  for  passenger  service  only,  includ- 
ing a  passenger  elevator,  and  in  consequence  of  a  collision  or 
other  accident  causing  actual  and  material  damage  to  the  con- 
veyance in  which  the  insured  is  so  riding." 

[1-3]  By  way  of  condensation,  we  may  eliminate,  for  the 
moment,  the  several  specifications  for  loss  of  eyes,  hands,  feet, 
etc.,  and  consider  that  alone  which  pertains  to  the  loss  of  life, 
for  such  is  the  case  in  judgment.     In  such  circumstances  the 
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policy  provides  insurance:  "A.  In  the  sum  of  $1,000  for  loss 
of  life  *  *  *  provided  such  injuries  are  effected  exclusively 
by  external,  violent,  and  accidental  means  which  shall,  inde- 
pendently of  all  other  causes  *  ♦  *  be  the  sole  cause  of  the 
death  *  *  *  within  thirty  days  from  the  date  of  the  event 
causing  such  injury,  and  said  injuries  to  the  insured  shall  occur 
while  riding  as  a  passenger  in  a  place  regularly  provided  for  the 
transportation  of  passengers  within  a  surface  or  elevated  rail- 
road car,  steamboat,  or  other  public  conveyance  provided  by  a 
common  carrier  for  passenger  service  only,  including  a  pas- 
senger elevator,  and  in  consequence  of  a  collision  or  other  acci- 
dent causing  actual  and  material  damage  to  the  conveyance  in 
which  the  insured  is  so  riding."  It  is  conceded  here  that  there 
was  no  collision  or  other  accident  causing  actual  and  material 
damage  to  the  street  car  plaintiff's  husband  sought  to  board,  and 
it  is  conceded,  too,  that  he  had  not  attained  a  place  within  the 
car,  for  he  met  his  death  on  the  street  in  an  attempt  to  take 
passage  on  the  conveyance.  The  language  of  the  policy  is  en- 
tirely clear  to  the  effect  that  insurance  in  the  sum  of  $1,000  for 
accidental  death  is  vouchsafed  only  in  those  cases  where  the 
injuries  received  which  result  in  death  occur  while  riding  as  a 
passenger  in  a  place  regularly  provided  for  the  transportation  of 
passengers  by  a  common  carrier,  etc.  The  proviso  of  the  policy 
above  copied  goes  to  the  eflFect,  not  only  that  the  injuries  from 
which  the  death  results  shall  be  effected  exclusively  by  external, 
violent,  and  accidental  means,  but  through  the  conjunction  "and" 
stipulates  that  it  is  provided,  as  a  condition  of  the  insurance  as 
well,  the  injuries  to  the  insured  shall  occur  while  riding  as  a 
passenger,  etc.     This  is  entirely  clear. 

There  can  be  no  doubt  of  the  rule  of  construction  which  ob- 
tains, to  the  effect  that  language  employed  in  insurance  policies 
is  to  be  construed  so  as  to  effectuate  the  insurance,  and  not  for 
the  purpose  of  defeating  it,  for,  it  is  said,  the  insurance  vouch- 
safed is  the  very  object  and  purpose  of  the  contract.  It  is  true, 
too,  that,  if  the  language  employed  in  the  policy  is  in  the  least 
doubtful,  it  is  to  be  more  strictly  construed  against  the  company 
who  selects  and  incorporates  it  into  the  policy,  and  in  such  a 
way  as  to  protect  the  interests  of  the  insured,  who  has  paid  a  con- 
sideration for  the  indemnity.  See  Stix  vs.  Travelers*  Indem- 
nity, etc.,  Co.,  157  S.  W.  870,  872.  Therefore,  as  another  court 
has  expressed  it,  if  the  words  employed  in  the  policy  are  sus- 
ceptible of  the  interpretation  given  them  by  the  insured  to  af- 
ford indemnity,  they  will  be  so  construed  although  the  insurer 
in  fact  intended  otherwise.  See  La  Force  vs.  Williams  City 
Ins.  Co.,  43  Mo.  App.  518,  530.  Under  this  rule  of  construction, 
it  is  urged  the  policy  should  be  interpreted  here  as  one  providing 
indemnity  against  every  death  resulting  from  external  injuries 
received  through  an  accidental  cause,  for  it  is  said  that  a  sub- 
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sequent  provision  of  the  policy  implies  as  much  in  discriminating 
between  injuries,  "fatal  or  otherwise,"  and  therefore  suggests 
the  thought  that  the  injuries  contemplated  in  the  portion  of  the 
policy  above  copied  which  are  covered  only  when  riding  within 
the  passenger  car  are  those  other  than  from  which  death  en- 
sues. Among  the  conditions  printed  on  the  policy,  it  is  stipulated 
that  "this  insurance  does  not  cover  *  *  *  injuries,  fatal  or 
otherwise,  resulting  from  vertigo  or  from  exposure  to  unneces- 
sary danger  *  *  *  or  while  racing,"  etc.  Because  this  exemp- 
tion from  liability  for  loss  on  account  of  such  injuries,  fatal  or 
otherwise,  provided  in  terms  in  this  condition  of  the  policy  does 
not  include  as  well  an  express  exemption  from  liability  for  death 
from  accident  when  not  riding  as  a  passenger  within  the  car,  it  is 
urged  the  prior  provisions  of  the  policy  should  be  construed  as 
limiting  the  insurance  on  the  condition  of  being  a  passenger  within 
the  car  to  those  injuries  only  from  which  death  does  not  ensue. 
But  we  are  unable  to  discern  anything  in  this  portion  of  the  policy 
which  should  be  regarded  as  enlarging  the  covenant  of  indemnity 
in  the  provisions  above  set  forth.  It  is  obvious  this  condition  of 
the  policy  provides  an  exemption  in  certain  cases  might  be  other- 
v/ise  included  as  within  the  covenant  of  insurance ;  but  it  is  equally 
obvious  that  the  covenant  of  insurance  whereby  $1,000  is  stipulated 
in  event  of  death  does  not  include  a  death  from  accident,  except 
it  occur  while  the  insured  is  a  passenger.  Though  it  be  that  the 
language  of  insurance  contracts  is  to  be  construed  most  favorably 
to  the  insured  and  against  the  insurer  with  a  view  to  effectuating 
the  insurance,  and  that  all  doubtful  language  is  to  be  resolved  in 
favor  of  the  insured,  the  courts  are  not  authorized  to  seize  upon 
certain  and  definite  covenants  expressed  in  plain  English  with 
violent  hands,  and  distort  them  so  as  to  include  a  risk  clearly  ex- 
cluded by  the  insurance  contract. 

The  judgment  should  be  affirmed.    It  is  so  ordered. 

Reynolds,  P.  J.,  and  Allen,  J.,  concur. 

♦♦♦ 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Second  De2Partment. 


TURNER 

vs. 

NEW  YORK  SAFETY  RESERVE  FUND.* 

1.  INSURANCE— CONSTRUCTION  OF  CONTRACT  —  TERM  OF 
RISK. 

A  life  insurance  policy  providing  also  for  accident  insurance  issued  Sep- 
tember I,  IQ07,  provided  that  the  insured  was  entitled  to  participate  in 

*  Decision  rendered,  Nov.  7,  1913.    I44  N.  Y.  Supp.  261. 
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the  funds  of  the  company  to  an  amount  not  exceeding  $500,  payable 
according  to  the  terms  and  conditions  of  attached  coupons,  which 
were  four  in  nfumber.  and  provided  for  the  payment  of  not  to  exceed 
$500  at  the  end  of  each  period  of  five  years,  if  the  policy  was  then  in 
force.  The  by-laws  provided  that  the  policy  should  terminate  in  five 
years,  but  that  it  might  be  continued  in  force  for  a  further  period  of 
five  years,  in  accordance  with  the  by-laws,  which  however,  did  not 
indicate  th«  procedure  for  such  continuance.  It  further  provided  that, 
if  payment  of  the  premiums  was  not  made  on  or  before  the  last  of  any 
month,  the  policy  would  lapse,  but  might  be  reinstated  by  making  such 
monthly  payment  within  30  days  thereafter,  but  that  no  benefits  woiild 
be  paid  for  sickness  contracted  or  illness  occurring  during  the  period 
that  the  payment  was  due  and  unpaid.  A  circular  letter  advising  in- 
sured to  continue  the  insurance  for  another  five  years  stated  that  the 
policy  was  a  continuous  one,  and  might  be  carried  indefinitely,  if  the 
premiums  were  paid  promptly.  Insured  often  withheld  payment  of 
the  premium  due  on  the  1st  day  of  each  month  until  the  middle  of  the 
month,  without  the  policy  lapsing,  and  without  being  notified  that  he 
would  be  deprived  of  any  benefit ;  but  on  one  occasion  when  he  was  in 
arrears  for  60  days  he  received  notice  that  the  policy  had  lapsed.  The 
general  agent  of  the  company  told  insured  that  premiums  might  be 
paid  at  any  time  30  days  after  they  became  due,  and  a  guide  issued  by 
the  company  and  letters  written  by  it  to  the  general  agent  were  to  the 
same  effect,  and  it  had  been  the  custom  of  the  company  to  pay  claims, 
though  the  premium  was  not  paid  on  the  1st  of  the  month,  and 
though  the  claim  arose  while  the  premium  was  overdue.  On  Septem- 
ber 3,  1912,  two  days  after  the  expiration  of  the  first  five-year  period, 
plaintiff  was  injured.  On  September  13th  he  paid  the  premium  for 
that  month,  and  thereafter  paid  four  other  premiums,  which  were  ac- 
cepted without  any  notice  that  his  policy  had  lapsed.  Held,  that  the 
policy  was  a  continuous  one,  and  subject  to  lapse  only  for  nonpayment 
of  the  premium  either  before  or  after  the  expiration  of  the  first  five- 
year  period  and  hence  had  not  terminated  prior  to  the  injury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  372-378;  Dec  Dig.  §  177.) 

2.  INSURANCE  —  PAYMENT  OF  PREMIUMS  —  TIME  OF  PAY- 

MENT. 
Under  such  policy,  the  premiums  due  on  the  first  of  the  month  could  be 

paid  at  any  time  within  the  month  without  the  policy  lapsing,  and 

hence  it  had  not  lapsed  for  nonpayment  of  the  September  premium 

prior  to  the  injury. 
(For  other  cases,  see  Insurance,  Cent.  Dig  §§  914,  1034;  Dec.  Dig.  §  357.) 

3.  INSURANCE— RISKS  COVERED— ACCIDENT  INSURANCE. 
Such  policy  being  a  continuous  one,  a  provision  of  the  by-laws  that  benefits 

would  not  be  paid  for  illness  or  death  occurring  before  the  policy  had 
been  in  force  two  months  did  not  apply  to  the  first  two  months  of  the 
second  five-year  period. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  372-37^;  Dec.  Dig.  §  177.) 

Appeal  from  Trial  Term,  Orange  Coimty. 

Action  by  William  W.  Turner  against  the  New  York  Safety  Reserve 
Fond.   Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  Jenks,  P.  J.,  and  Burr,  Carr,  Stapleton,  and  Putnam, 

John  C.  R.  Taylor,  of  Middletown,  for  Appellant. 
Frank  Lybolt,  of  Port  Jervis,  for  Respondent. 


Digitized  by 


Google 


276  Insurance  Law  Journal  Vol.  43.        [Feb,,  1914. 

StapIvETon,  J. 

The  appeal  is  from  that  part  of  a  judgment  which  awards  the 
plaintiff  $250  damages,  together  with  costs.  The  action  was  upon 
an  insurance  policy.  It  was  tried  by  the  court;  a  jury  having  been 
waived. 

[1,  2]  On  the  1st  day  of  September,  1907,  the  defendant  issued 
to  the  plaintiff  a  policy  of  insurance.  The  premium  was  ¥4, 
payable  monthly.    The  policy  read  in  part : — 

''William  W.  Turner  is  a  member  of  this  company,  and  entitled 

*  *  *  to  participate  in  the  funds  thereof  to  an  amount  not  ex- 
ceeding five  hundred  dollars,  payable  to  such  member  according  to 
the  terms  and  conditions  of  the  coupons  hereto  attached,  and  in 
accordance  with  the  by-laws  of  the  company  governing  such  funds, 
now  in  force  or  which  may  hereafter  be  enacted.  *  *  *  In 
case  of  death  of  said  member,  by  accident  or  otherwise,  while  this 
policy  is  in  full  force,  it  shall  terminate,  and  there  shall  be  paid  to 
Bertha  O.  Turner  the  sum  of  five  hundred  dollars  in  accordance 
with  the  by-laws  of  said  company  governing  such  payment." 

There  was  also  a  provision  that  for  the  loss  of  one  limb  by  ac- 
cident the  insured  should  receive  one-half  of  the  death  benefit, 
and  that,  in  case  he  should,  by  reason  of  sickness  or  accident,  be 
rendered  incapable  of  following  his  occupation,  he  should  be  paid 
the  sum  of  $20  weekly,  such  payment  to  be  deducted  from  any 
death  or  other  benefit. 
Among  many  clauses,  the  by-laws  contained  the  following : — 
"Benefit  loans  under  this  policy  will  not  be  paid  for  illness  or 
death  occurring  before  the  policy  has  been  in  force  two  months. 

*  *  *  When  the  policy  has  been  in  full  force  for  a  period  of 
five  years,  it  shall  terminate,  and  there  shall  be  paid  to  the  mem- 
bers named  therein  an  amount  in  accordance  with  the  coupons 
thereto  attached.  The  policy  may  however,  be  continued  in  force 
for  a  further  period  of  five  years  in  accordance  with  the  by-laws 
of  the  company." 

What  procedure  there  was,  if  any,  for  the  continuance  of  the 
policy  for  a  further  five-year  period,  the  by-laws  do  not  disclose. 

The  coupons  alluded  to  were  four  in  number,  and  provided  for 
the  payment  to  the  plaintiff  of  a  sum  not  to  exceed  $500,  in  the 
event  of  the  policy  being  then  in  full  force,  at  the  end  of  each 
cycle  of  five  years  after  the  date  of  the  policy. 

The  by-laws  also  provided : — 

"Should  payment  not  be  made  on  or  before  the  last  of  any 
month,  the  policy  will  lapse,  but  may  be  reinstated  by  making 'such 
monthly  payment  within  thirty  days  thereafter,  subject,  however, 
to  the  condition  that  no  weekly  benefit  or  other  payments  there- 
under shall  be  made  for  sickness  contracted  or  accident  occurring 
during  the  period  that  monthly  payment  is  due  and  unpaid." 

On  September  3,  1912,  five  years  and  two  days  after  the  is- 
suance of  the  policy,  and  hence  two  days  after  the  expiration  of 
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the  first  five-year  cycle,  the  plaintiff,  by  an  accideitf  which  threw 
him  under  a  train  of  cars,  sustained  an  injury  which  rendered 
necessary  the  amputation  of  his  left  leg  just  below  the  knee. 

Prior  to  the  date  on  which  the  accident  occurred,  the  plaintiff  re- 
ceived from  the  defendant  a  circular  letter  reading  as  follows : 

"The  officers  of  the  company  do  not  hesitate  to  advise  you  to 
continue  your  insurance  under  your  policy  for  another  five  years. 
Your  policy  is  a  continuous  policy,  and  may  be  carried  indefinitely, 
provided  the  premiums  are  paid  promptly.** 

At  the  time  of  the  accident,  however,  the  plaintiff  had  not  paid 
the  premium  for  the  current  month — the  first  month  of  the  second 
cycle — nor  had  any  other  step  been  taken  by  him  toward  having 
the  policy  continued.  Payment  for  September  was  made  on  the 
13th  of  that  month,  and  subsequent  payments  were  made,  and  re- 
ceipts therefor  given,  on  September  30th,  October  31st,  November 
30th  and  December  31st.  When  plaintiff  made  the  payment  on 
September  13th,  he  was  not  notified  that  he  was  in  arrears,  or  that 
his  policy  had  lapsed,  nor  were  the  premiums  refused  either  at  that 
time  or  at  the  making  of  the  subsequent  payments. 

The  evidence  showed  that  plaintiff  had  been  dilatory  in  paying 
his  premiums,  often  withholding  them  until  some  time  in  the  mid- 
dle of  the  month,  and  in  a  few  instances  as  long  as  two  months. 
When  payments  were  made  during  the  month  on  the  1st  of  which 
they  had  become  due,  the  policy  was  not  lapsed,  nor  was  the  plain- 
tiff notified  that  he  would  be  deprived  of  any  benefit  under  it; 
but  on  the  occasion  when  he  became  in  arrears  for  as  long  as 
sixty  days  he  received  notice  that  his  policy  had  lapsed. 

The  general  agent  through  whom  the  policy  was  issued  in- 
formed the  plaintiflF  that  payments  could  be  made  at  any  time 
within  thirty  days  after  the  due  date  without  incurring  a  lapse  of 
the  policy.  The  general  agent  handed  him  a  copy  of  the  "Insur- 
ance Guide,"  published  by  the  defendant,  and  pointed  out  to  him 
therein  the  statement  showing  when  payments  could  be  made.  The 
statement  read : — 

"Thirty  days'  time  will  be  allowed  each  policyholder  in  which  to 
make  these  payments  before  they  are  suspended  from  benefit, 
after  which,  even  though  reinstated,  they  are  suspended  from  all 
benefits  until  paid,  and,  should  premiums  remain  unpaid  for  sixty 
days,  the  policy  will  lapse." 

This  statement  was  contained  in  the  copies  of  the  "Insurance 
Guide"  that  were  issued  before  the  plaintiflf  received  his  policy, 
and  was  retained  in  the  copies  that  were  received  monthly  there- 
after until  September,  1910.  Up  to  September,  1912,  plaintiflf  had 
never  received  any  notice  of  a  change  regarding  the  time  during 
which  the  premiums  could  be  paid. 

As  authority  for  the  statement  of  the  general  agent  that  pay- 
ments could  be  made  at  any  time  during  the  month,  two  letters,  re- 
ceived by  the  general  agent,  and  signed  by  the  defendant  by  its 
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general  manager,  were  admitted  in  evidence.  The  first  letter, 
dated  December  5,  1906,  read : — 

"Contrary  to  our  advertising  matter  and  premium  booklet,  we 
give  the  entire  month  in  which  to  make  payment  of  premium,  and 
the  agent  reports  to  us  on  or  before  the  5th  of  the  following 
month.  That  is  to  say,  for  December  premiums  which  are  due  on 
the  first  of  the  month,  the  agent  has  the  entire  month  in  which  to 
collect,  and  until  the  5th  of  the  following  month  to  remit  to  us. 
The  method  and  time  of  payment  is  a  matter  of  education." 

The  second  letter,  dated  February  15,  1908,  read: — 

"In  accordance  with  the  practice  of  other  companies  and  the 
terms  of  our  policies,  we  allow  thirty  days  in  which  to  make  pay- 
ments before  lapsing  the  policies.  Unless  premiums  are  paid  when 
due,  questions  are  raised  which  cause  annoyance  and  correspond- 
ence, and  sometimes  result  in  considerable  trouble  and  disappoint- 
ment for  the  insured  or  their  beneficiaries.  We  have  prepared  re- 
instatement blanks  and  inclose  a  few  herewith.  Acting  under  in- 
structions of  the  company,  we  shall  hereafter  be  obliged  to 
refuse  reports  and  remittances  for  past  due  premiums  unless  ac- 
companied in  every  case  by  these  reinstatement  blanks  properly 
executed." 

Prior  to  the  accident  to  the  plaintiff,  it  was  the  custom  of  the 
defendant  to  pay  claims  where  payments  had  not  been  made  on 
the  1st  of  the  month,  and  the  claims  had  arisen  during  the  time  in- 
tervening between  the  1st  and  the  date  of  pa3rment. 

Upon  the  foregoing  facts  the  trial  justice  was  justified  in  find- 
ing that  on  September  3,  1912 — 

"at  the  time  of  the  accident  to  plaintiff,  and  the  loss  of  his  left  leg 
as  aforesaid,  the  said  policy  of  insurance  so  issued  to  plaintiff  by 
defendant  was  a  valid  and  existing  instrument  in  full  force  and 
effect,  and  plaintiff  was  entitled  to  recover  the  benefit  therein 
named." 

[3]  The  appellant  contends  that,  (1)  the  five-year  period  having 
expired  at  the  time  of  the  plaintiffs  injuries,  his  policy  had  termi- 
nated, and  defendant  had  ceased  to  be  liable  thereunder,  and  (2) 
that  to  sustain  the  judgment  is  to  determine  that  the  defendant 
insured  against  the  past  instead  of  the  future.  Both  contentions 
are  without  merit.  De  Frece  vs.  Nat.  Life  Ins.  Co.,  136  N.  Y.  144, 
.32  N.  E.  556,  and  cases  cited ;  Insurance  Co.  vs.  Eggleston,  96  U. 
S.  577,  24  L.  Ed.  841.  The  by-laws  of  the  company,  the  com- 
pany's general  custom  with  regard  to  payments,  its  letters  to  its 
general  agent,  and  its  circular  letter  to  the  plaintiff,  and  its  re- 
ceipt without  objection  of  the  premiums  during  the  months  of 
September,  October,  November,  and  December,  1912,  all  lead  to 
the  conclusion  that  the  policy  was,  as  the  circular  letter  stated,  "a 
continuous  policy,"  and  subject  to  lapse  upon  but  one  contingency, 
namely,  the  failure  of  the  plaintiff  to  pay  each  premium  within 
the  month  on  the  1st  of  which  it  became  due,  whether  the  month 
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was  before  or  after  the  expiration  of  five  years  from  the  date  of 
issue.  The  policy  being  a  continuing  one,  the  clause  providing 
against  the  payment  of  benefits  "for  illness  or  death  occurring 
before  the  policy  has  been  in  force  two  months"  applies  to  the  first 
two  months  following  the  issuance  of  the  policy,  and  to  that  pe- 
riod only. 
The  judgment  should  be  affirmed,  with  costs. 


TOWNSEND  vs.  FIDELITY  &  CASUAL  lY  CO.  of  Nkw 

York  (SOWER,  Intervener).— ELLIS  vs.  SAME 

(HALL,  Intervener).* 

(Supreme  Court  of  Iowa.) 

1.  INSURANCE— POLICY— LIMITATION  OF  CHANGE  OF  BENE- 
FICIARY—VALIDITY. 

A  condition  of  an  insurance  policy,  prescribing  the  method  of  changing 
beneficiaries,  is  valid  and  ordinarily  renders  ineffectual  any  attempt  to 
make  such  change  in  any  other  manner. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1469;  Dec.  Dig.  i  587.) 

I.   INSURANCE^RIGHTS  OF  BENEFICIARY— SUBSTITUTION. 

The  beneficiary  of  a  life  insurance  policy  acquires  no  such  rights  therein 
as  can  prevent  the  insured  from  substituting  another  beneficiary  at 
will,  where  the  policy  reserves  to  the  insured  the  right  to  change  the 
beneficiary. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1470;  Dec.  Dig.  §  586.) 

3.  INSURANCE  —  POLICY  —  CONSTRUCTION  —  "ASSIGNMENT" 

—"CHANGE  OF  BENEFICIARIES." 
A  provision  in  a  life  insurance  policy  that  no  assignment  of  interest  under 
the  policy  should  bind  the  insurer,  unless  its  written  consent  wai 
indorsed  thereon,  did  not  render  ineffective  a  change  of  beneficiary 
made  by  insured  in  his  will;  the  word  "assignment*'  as  used  in  the 
policy  not  equivalent  to  or  inclusive  of  a  "change  of  beneficiaries." 
(For  other  cases,  see  insurance,  Cent.  Dig.  §  1469;   Dec.  Dig.  §  587.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p.  7584.) 

4.  INSURANCE— POLICY— RIGHT  TO  CHANGE  BENEFICIARY. 
That  an  insurance  policy,  as  a  mere  incident  to  the  principal  contract  and 

without  any  independent  consideration,  insured  the  beneficiary,  if  be- 
tween the  ages  of  sixteen  and  sixty  years  old  and  sound  mentally  and 
physically,  against  certain  injuries,  did  not  deprive  the  insured  of  his 
right  to  change  the  beneficiary  without  the  insurer's  consent,  where 
no  other  restriction  was  placed  upon  the  insured  with  reference  to 
the  age  or  condition  of  health  of  the  beneficiary,  and  no  examination 
of  the  beneficiary  or  approval  by  the  insurer  was  required. 
(For  other  cases,  see  Insurance,  Cent  Dig.  J  1469;   Dec.  Dig.  §  587.) 

•  Decision  rendered,  Dec.  15,  I9i3-    I44  N.  W.  Rep.  574. 
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5.  INSURANCE— CHANGE  OF  BENEFICIARY— WILLS. 

Where  a  life  insurance  policy  was  silent  as  to  the  method  of  changing 

the  beneficiary  a  provision  of  the  insured's  will  making  such  change 

WIS  valid. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §  1469;  Dec.  Dig.  §  587.) 

Appeal  from  District  Court,  Polk  Count>r ;  James  P.  Hewitt,  Judge. 

Actions  at  law  tipon  policies  of  accident  insurance.  There  was  in  each 
case  a  trial  to  the  court  without  a  jtiry  and  judgment  in  each  for  the 
intervener.  The  plaintiffs  appeal.  As  the  two  cases  present  similar  states 
of  fact  and  the  rights  of  the  parties  turn  upon  the  construction  to  be 
placed  on  like  clauses  in  the  insurance  contract,  they  have  been  submitted 
together  and  will  be  disposed  of  in  one  opinion.    Reversed. 

Carr,  Carr  &  Evans,  of  Des  Moines,  for  Appellants. 
Sullivan  &  Sullivan,  of  Des  Moines,  for  Defendant  Appellee. 
Louis  Englander,  of  Cleveland,  Ohio,  and  I.  M.  Earle,  of  Des  Moines, 
for  Appellees  Interveners. 


♦  ♦♦ 


UNITED  STATES  HEALTH  &  ACCIDENT  INS.  CO.  vs. 

EMERICK.  (No.  8,096.).* 

(Appellate  Court  of  Indiana,  Division  No.  i.) 

1.  REFORMATION    OF    INSTRUMENTS— PAROL    EVIDENCE- 

MODIFYING  CONTRACT. 

While  ordinarily  previous  negotiations  are  merged  into  the  written  con- 
tract, and  cannot  be  shown  to  modify  such  contract,  they  may  be  shown 
in  case  of  fraud  or  mistake,  reciting  in  such  prior  negotiations  being 
omitted  from  the  contract. 

(For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig.  §§  155,  156; 
Dec.  Dig.  §  44.) 

2.  INSURANCE^ACTIONS— ALLEGATIONS. 

A  complaint  alleged  that  defendant  solicited  decedent  to  take  out  accident 
insurance  in  consideration  of  an  assignment  of  his  wages,  and  agreed 
that  the  insurance  should  become  effective  on  July  nth,  and  to  furnish 
a  policy  containing  such  agreement,  and  that  defendant,  on  July  20th, 
'  mailed  a  policy  to  decedent,  which  contained  all  of  the  terms  agreed  to 
on  July  nth,  "except  by  the  mutual  mistake"  of  decedent  and  de- 
fendant "said  policy  was  dated  July  20th."  Held,  that  the  theory  of  the 
complaint  was  that  the  contract  sued  on  was  that  agreed  to  by  the 
parties,  except  that  it  was  by  mutual  mistake  dated  July  20th  instead 
of  July  nth. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  157S-1580,  1584-1586,  15921 
1598;  Dec  Dig.  §  629.) 

3.  LIMITATION  OF  ACTIONS-COMMENCEMENT  OF  ACTION- 

AMENDMENT— NEW  CAUSE  OF  ACTION. 
Where  the  amended  complaint,  in  an  action  on  an  accident  policy,  was 
based  on  the  same  pohcy  sued  on  in  the  original  complaint,  except  that 

♦  Decision  rendered,  Dec.  12,  191 3.    103  N.  E.  Rep.  435- 
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the  amended  complaint  sought  a  reformation  of  'the  contract  by  alleg- 
ing mutual  mistake  in  dating  the  policy,  the  amendment  did  not  sub- 
stitute a  new  cause  of  action,  and  will  be  treated  as  of  the  date  of 
the  filing  of  the  original  complaint. 
(For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  §|  543-547;  Dec 
Dig.  §  127.) 

4  PLEADING-AMENDMENT— NEW  CAUSE  OF  ACTION. 

The  test  for  determining  whether  an  amended  complaint  alleges  a  new 

cause  of  action  is  whether  recovery  on  the  original  complaint  would 

bar  recovery  under  the  amended  complaint. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  686,  687,  689-706,  7o8}4,  709; 

Dec  Dig  §  24&) 

5.  APPEAL  AND  ERROR— FINDINGS— CONCLUSIVENESS. 

The  Appellate  Court  will  not  weigh  the  evidence,  and  will  not  disturb  the 

trial  court's  decision,  if  there  is  any  evidence  to  support  each  material 

fact  upon  which  it  is  based. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3979-3982,  4024; 

Dec  Dig.  §  loio.) 

Appeal  from  Qrcuit  Court,  Marion  County;   Charles  Remster,  Judge. 

Action  by  Nellie  R.  Emerick  against  the  United  States  Health  & 
Accident  Insurance  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

R.  P.  Shorts,  of  Saginaw,  Mich.,  and  G.  R.  Eastabrook,  of  Indian- 
apolis, for  Appellant. 

Williams  &  Schlosser,  of  Indianapolis,  and  William  Amsden,  of 
Marion,  for  Appellee. 


-♦♦♦- 


KAUS  vs,  GRACEY  tr  ai..* 
(Supreme  Court  of  Iowa.) 

1.  INSURANCE  —  VALIDITY  —  ASSENT— DURESS  —  QUESTION 

FOR  JURY. 
Whether  an  assignment  of  an  accident  insurance  policy  to  defendants  was 

obtained  by  duress  held  for  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  486;  Dec.  Dig.  §  216.) 

2.  CONTRACTS— ASSENT— DURESS. 

A  contract  is  void  for  duress  where  a  party's  signature  thereto  was  ob- 
tained by  threats  reladi^  to  his  personal  liberty  or  safety  or  tending 
to  deprive  him  of  the  free  exercise  of  his  will  and  prevent  a  meeting 
of  minds. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  431-440;  Dec.  Dig.  §  95.) 

3.  PRINaPAL  AND  AGENT— ACTS  OF  AGENT— DURESS. 
Where  defendants,  creditors  of  insured,  after  he  had  suffered  an  injury 

which  resulted  in  his  death,  induced  his  brother  to  secure  from  in- 

*  Derision  rendered,  Dec.  15,  1913.    144  N.  W.  Rep.  625. 
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sured  and  his  wife  an  assignment  of  the  proceeds  of  the  policy  after 
having  made  threats  of  prosecution  of  insured  to  the  brother,  he  was 
defendants'  agent  in  procuring  the  assignment  so  as  to  charge  them 
with  the  duress  practiced  by  him  to  procure  the  assignment. 
(For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §§  5^9-598;  Dec 
Dig.  §  158.) 

4.  INSURANCE-CONSIDERATION— PRE-EXISTING  DEBT. 

A  pre-existing  indebtedness  constitutes  a  sufficient  consideration  for  an 

assignment  of  the  proceeds  of  an  insurance  policy. 
(For  other  cases,  see  Insfurance,  Cent.  Dig.  §  477;   Dec.  Dig.  §  210.) 

5.  TRIAL-REQUESTS  TO  CHARQE— INSTRUCTIONS  GIVEN. 

It  is  not  error  to  refuse  requests  to  charge  substantially  covered  by  in- 
structions given. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  651-659;   Dec.  Dig.  §  260.) 

6.  PLEADING— REPLY— DEFENSES— ELECTION. 

In  an  action  to  recover  possession  of  an  accident  insurance  policy,  de- 
fendants pleaded  an  assignment  of  the  proceeds,  setting  out  a  copy  of 
the  assignment  and  plaintiff  replied  in  two  counts,  pleading  duress  in 
the  execution  of  the  assignment  and  want  of  consideration.  Held, 
that  it  was  not  error  to  refuse  to  strike  out  the  second  count  of  the 
reply  for  failure  to  admit  the  execution  of  the  assignment,  nor  was 
plaintiff  required  to  elect  on  which  of  the  defenses  in  the  reply  he 
would  rely. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  ii47-ii55,  1199-1209;  Dec 
Dig.  §§  362,  369.) 

Api)eal  from  District  Court.  Ida  County;   M.  E.  Hutchinson,  Jud^. 

Action  at  law  to  recover  possession  of  an  accident  insurance  poUcy. 
From  a  verdict  and  judgment  in  favor  of  plaintiff,  this  appeal  is  taken. 
Affirmed. 

J.  B.  Tourgee,  of  Holstein,  and  Johnston  Bros.,  of  Ida  Grove,  for 
Appellants. 

J.  C.  Walter,  of  Ida  Grove,  for  Appellee. 
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CASUALTY,  SURETY  AND  MISCELLANEOUS. 

SUPREME  COURT  OF  MiCHieAN. 


PATTERSON 

vs. 

STANDARD  ACCIDENT  INS.  CO.* 

1.  INSURANCE  —  AUTOMOBILE  ACQDENT   POLICY  —  CON- 

STRUCTION—"SUIT." 

Under  an  anitomobile  accident  insurance  policy,  providing  that  the  insurer 
should  defend  any  suits  brought  against  insured  on  account  of  auto- 
mobile accidents,  the  insurer  was  not  required  to  defend  a  criminal 
proceeding;  the  word  "suit"  referring  only  to  civil  actions  .and,  in  its 
most  technical  sense,  only  to  proceedings  in  equity. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  437.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6769-6778;  vol. 
8.  p.  7809.) 

2.  INSURANCE  —  AUTOMOBILE    ACCIDENT    POLICY  —  CON- 

STRUCTION. 
All  the  provisions  of  an  automobile  accident  insurance  policy  will  be 

construed  together  to  determine  the  subject-matter  and  the  risk  insured 

against 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 

146.) 

Error  to  Circuit  Court,  Branch  County ;  Frederick  W.  Knowlen,  Judge. 

Action  by  James  R.  Patterson  against  the  Standard  Accident  Insurance 
(Company.  From  a  judgment  for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  Stcere,  C.  J.,  and  Moore,  McAlvay,  Brooke,  Kuhn, 
Stone,  Ostrander,  and  Bird,  JJ. 

Joseph  L,  Hooper  and  Bernard  J.  Onen,  both  of  Battle  Creek,  for 
Appellant. 

Keena,  Lightner,  Oxtoby  &  Oxtoby,  of  Detroit,  for  Appellee. 

Sl^EERie,  C.  J. 

This  action  was  brought  on  a  certain  so-called  accident  policy  of 
insurance,  issued  to  plaintiff  by  defendant,  for  his  protection  from 
specified  losses  which  might  result  to  him  in  connection  with  the 
use  of  two  designated  automobiles  within  a  stated  period  of  time. 

Within  the  period  covered  by  the  policy,  a  young  man  named 
Reagan  was  killed  in  a  collision  with  one  of  the  automobiles  men- 
tioned, while  plaintiff  was  driving  it.  An  inquest  held  over  the 
remains  of  the  young  man  resulted  in  a  finding  of  the  coroner's 

♦  DecisiofT  tcildered,  Dec.  20,  1913.    144  N.  W.  Rep.  491. 
Vol.  XLin.— If 
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jury  that  he  came  to  his  death  through  plaintiff's  negligence  in 
operating  his  automobile,  and  criminal  prosecution  was  recom- 
mended. An  agent  of  defendant,  experienced  in  that  class  of 
work,  made  an  investigation  of  the  accident,  viewing  the  premises 
and  taking  the  statements  of  witnesses,  and  attended  the  inquest. 
He  informed  plaintiff  that  the  company  would  defend  him  in  any 
civil  action  brought  against  him  for  damages,  but  that  the  insur- 
ance did  not  cover  criminal  cases. 

Plaintiff  was  subsequently  arrested  and  prosecuted  for  man- 
slaughter. He  requested  the  insurance  company  to  defend  him, 
which  it  declined  to  do  on  the  ground  that  its  policy  did  not  in- 
clude criminal  prosecutions.  He  then  employed  his  own  counsel, 
being  ultimately  tried  for  the  offense  and  found  not  guilty  by  the 
verdict  of  a  jury.  An  action,  entitled  Reagan  vs.  Patterson,  was 
also  begun  against  him  in  the  Branch  County  Circuit  Court  by  the 
father  of  deceased,  in  which  plaintiff  claimed  $10,000  damages  for 
the  death  of  his  son;  the  case  involving  the  same  facts  as  the 
criminal  prosecution.  At  the  time  this  case  was  argued  htre,  the 
insurance  company  was  defending  that  civil  case  for  damages, 
under  the  requirements  of  its  policy.  Plaintiff  expended  $2,258.46 
in  attorney  fees  and  other  expenses  in  his  defense  in  the  criminal 
prosecution  against  him  for  manslaughter.  This  action  is  to 
recover  from  defendant  those  expenditures. 

[1]  Defendant's  obligations  as  stated  in  the  policy  in  question 
were  as  follows : — 

"(1)  To  indemnify  the  assured  named  and  described  in  the  de- 
clarations against  loss  from  the  liability  imposed  by  law  upon  him 
for  damages  on  account  of  bodily  injuries,  including  death,  at  any 
time  resulting  therefrom,  accidentally  sustained  by  any  person  or 
persons,  by  reason  of  the  maintenance  or  use  of  any  of  the  auto- 
mobiles enumerated  and  described  in  said  declarations,  provided 
such  bodily  injuries  are  suffered  within  the  policy  j^riod  therein 
defined.  This  policy  shall  also  cover  such  bodily  injuries  if 
caused  by  means  of  loading  or  unloading  goods  carried  on  auto- 
mobiles used  for  transportation  and  delivery  of  materials  or  mer- 
chandise and  so  specified  in  said  declarations. 

'*(2)  To  serve  the  assured  upon  notice  of  such  injuries  by  such 
investigation  thereof,  or  by  such  negotiation  or  settlement  of  any 
resulting  claims  as  may  be  deemed  expedient  by  the  company. 

"(3)  To  defend  in  the  name  and  on  behalf  of  the  assured  any 
suits  which  may  at  any  time  be  brought  against  him  on  account  of 
such  injuries,  including  suits  alleging  such  injuries  and  demanding 
damages  therefor,  although  such  suits,  allegations  or  demands  are 
wholly  groundless,  false  or  fraudulent. 

**(4)  To  pay  all  costs  taxed  against  the  assured  in  any  legal  pro- 
ceeding defended  by  the  company  according  to  agreement  3  above, 
and  all  interest  accruing  after  entry  of  judgment  upon  such  part 
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of  same  as  is  not  in  excess  of  the  company's  limit  of  liability  as 
hereinafter  e^^pressed ;  and 

"(5)  To  reimburse  the  assured  for  the  expense  incurred  in  pro- 
viding such  immediate  surgical  relief  as  is  imperative  at  the  time 
of  the  accident." 

It  is  claimed  by  plaintiff  that  the  criminal  prosecution  institu- 
ted against  him  for  manslaughter  was  a  suit  brought  against  him 
on  account  of  bodily  injuries  alleged  to  have  been  sustained  by 
reason  of  the  use  of  one  of  the  automobiles  described  in  the 
policy ;  that  under  the  agreement  in  said  paragraph  3  the  insurance 
company  was  obligated  to  defend  such  suit ;  that,  having  refused 
to  do  so,  it  is  liable  to  him  on  breach  of  the  contract  for  expendi- 
tures actually  and  necessarily  made  by  him  in  employing  counsel 
and  assuming  the  defense  of  said  criminal  case. 

The  two  general  grounds  of  defense  urged  and  argued  are : 

**(1)  That  the  word  'suit*  does  not  include  criminal  prosecutions 
brought  on  behalf  of  the  people  of  the  state  of  Michigan ;  and 

**(2)  That  it  would  be  against  public  policy  to  permit  an  insur- 
ance company  to  agree  in  advance  to  defend  a  criminal  proceed- 
ing. 

The  word  "suit,"  unqualified  by  adjective  or  context,  has  pos- 
sible meanings  foreign  to  this  inquiry.  When  used  with  reference 
to  courts,  it  necessarily  implies  a  law  suit,  defined  by  the  Century 
Dictionary  as  "a  suit  at  law  or  in  equity ;  an  action  or  a  proceeding 
in  a  civil  court ;  a  process  in  law  instituted  by  one  party  to  compel 
another  to  do  him  justice.'*  It  would  be  a  forced  and  unnatural 
construction  to  hold  that  the  word  as  used  in  this  accident  policy 
is  intended  to  comprehend  criminal  prosecutions  instituted  and 
conducted  by  public  officials  in  the  name  of  the  people,  presumably 
for  the  punishment  and  suppression  of  crime. 

It  must  be  conceded  that  the  word  "suit,"  as  applied  to  legal 
controversies,  both  by  the  legal  profession  and  others,  is  now  used 
and  recognized  as  a  generic  term  of  broad  significance,  often 
understood  and  used,  even  by  Legislatures  and  courts,  to  designate 
almost  any  proceeding  in  a  court,  even,  though  rarely,  being  ap- 
plied to  a  criminal  prosecution  in  certain  connections.  Common- 
wealth vs.  Moore,  143  Mass.  136,  9  N.  E.  25,  58  Am.  Rep.  128.  In 
its  strict,  technical  meaning,  more  particularly  where  the  distinc- 
tion between  law  and  chancery  is  retained,  as  in  this  state,  is  "a 
proceeding  in  equity,  the  proper  \yord  for  a  litigation  in  chancery, 
a  usual  and  technical  designation  of  a  proceeding  in  equity,"  as 
distinguished  from  an  action  at  law.    37  Cyc.  524. 

But,  irrespective  of  lexicographers  and  precise  technical  defini- 
tion, the  expression  "criminal  suit''  is  unnatural  and  awkard  to  the 
professional  ear  and  is  seldom  used,  even  in  common  parlance. 
"Suit,"  in  its  general,  unqualified  use  in  legal  documents,  such  as 
the  one  before  us,  naturally  means,  and  should  be  construed  as 
intended  to  include,  the  mode  or  manner  authorized  and  adopted 
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by  law  to  redress  civil  injuries.  Such  is  the  view  expressed  by 
able  authorities  when  carefully  considering  and  directly  treating 
the  question.  Many  of  these  authorities  are  cited  in  27  Cyc.  322. 
In  the  lengthy  and  exhaustive  case  of  Cohen  vs.  Virginia.  19  U. 
S.  (6  Wheat.)  264,  5  L.  Ed.  257,  Chief  Justice  Marshall  says: 
"What  is  a  suit?  We  understand  it  to  be  the  prosecution  or 
pursuit  of  some  claim,  demand,  or  request ;  in  law  language,  it  is 
the  prosecution  of  some  demand  in  a  court  of  justice.  The 
remedy  for  every  species  of  wrong  is,  says  Judge  Blackstone, 
'the  being  put  in  possession  of  that  right  whereof  the  party  in- 
jured is  deprived.'  The  instruments  whereby  this  remedy  is  ob- 
tained are  a  diversity  of  suits  and  actions,  which  are  defined  by 
the  Mirror  to  be  *the  lawful  demand  of  one's  right ;'  or,  as  Brac- 
ton  and  Fleta  express  it,  in  the  words  of  Justinian,  'jus  pose- 
quendi  in  justicio  quod  alicui  debetur.'  Blackstone  then  proceeds 
to  describe  every  species  of  remedy  by  suit;  and  they  are  all 
cases  where  the  party  suing  claims  to  obtain  something  to  which 
he  has  a  right." 

[2]  Furthermore,  the  two  essentials  of  a  contract  of  insurance 
which  are  to  be  considered  together  in  this  inquiry  are  the  sub- 
ject-matter and  the  risk  insured  against.  The  two  automobiles 
constitute  the  subject-matter  in  relation  to  which  the  risk  was  as- 
sumed. Construing  the  various  provisions  of  the  policy  together, 
we  think  it  clearly  evident  that  the  controlling  thought  as  to 
indemnity,  the  thing  contracted  for,  was  protection  against  risk  of 
liability  for  injury  resulting  from  accidents  in  the  operation  of  the 
automobiles,  not  risk  of  public  prosecution  for  crimes  or  misde- 
meanors committed  in  the  use  of  them ;  and  we  conclude  from  the 
context  that  in  this  policy  the  word  "suits"  must  be  taken  to  mean 
civil  suits  which  would  determine  the  pecuniary  liability  of  de- 
fendant for  injury  to  person  or  property ;  suits  which,  because  of 
its  promised  indemnity,  defendant  was  necessarily  interested  in 
defending. 

The  learned  circuit  judge  rightly  held  "that  the  provisions  of 
said  policy,  read  together,  exclude  any  construction  making  it  the 
legal  duty  of  defendant  to  defend  plaintiff  on  the  criminal  charge 
of  manslaughter,  and  that  consequently  the  defendant  is  entitled 
to  an  instructed  verdict." 

As  these  views  dispose  of  the  case,  it  becomes  unnecessary  to 
consider  the  other  interesting  question  raised  by  defendant. 

The  judgment  is  affirmed. 
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ST.  LOUIS  COURT  OF  APPEALS. 

MiSSOUKI. 


CENTURY   REALTY   CO. 

vs. 

FRANKFORT  MARINE,  ACCIDENT  &  PLATE  GLASS  INS.  CO. 

ET  AL.* 

1.  INSURANCE  —  LIABILITY  INSURANCE  —  CONTRACT  —  "IN- 

TEREST." 

A  policy  insuring:  the  owner  of  a  building  from  a  liability  for  damages  on 
account  of  the  bodily  injury  or  death  of  any  person  from  accident  in 
or  about  the  premises  of  the  assured  limited  the  liability  of  the  in- 
surer as  to  any  one  person  to  $5,000.  Subsequent  clauses  of  the  policy 
provided  that,  in  case  legal  proceedings  were  taken  on  a  claim  against 
the  assured,  the  insurer  should  at  its  own  cost  defend,  and  should 
have  entire  control  of  the  defense,  but  if  it  should  offer  to  pay  the  as- 
sured the  full  amount  for  which  it  is  liable  it  should  not  be  bound  to 
defend,  nor  be  liable  for  any  costs  or  expenses  which  the  assured  might 
incur  in  defending,  and  that  the  insured  should  not,  except  at  his  own 
cost,  settle  any  claim  nor  incur  any  expenses  without  the  consent  of  the 
insurer.  Held  that,  a  judgment  against  the  owner  having  been  affirmed 
on  appeal,  the  insurer,  which  conducted  the  defense  and  prosecuted  the 
appeal,  was  liable,  not  only  for  the  amount  of  the  judgment,  which 
was  $5,000,  but  for  the  costs  and  the  interest  which,  pending  the  appeal, 
accrued  thereon,  in  accordance  with  Rev.  St.  1909,  §  7181,  for  interest 
is  the  compensation  which  is  paid  by  a  debtor  for  the  detention  of 
the  debt,  and,  the  insurer  having  delayed  the  payment,  the  interest 
must  be  considered  as  part  of  the  costs  and  expenses;  its  liability  not 
depending  upon  judgment  first  being  rendered  against  the  insured  and 
payment  made. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1791 ;  Dec.  Dig.  §  666.) 

2.  INSURANCEr-CONTRACTS— CONSTRUCTION. 

In  case  of  ambiguity,  a  contract  of  insurance  should  be  construed  most 

strongly  against  the  insurer. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 

146.) 

Appeal  from  St.  Louis  Circuit  Court;    Eugene  McQuillan,  Judge. 

Action  by  the  Century  Realty  Company  against  the  Frankfort  Marine, 
Accident  &  Plate  Glass  Insurance  Company,  of  Frankfort-on-the-Main, 
Germany,  and  the  Travelers'  Insurance  Company,  of  Hartford,  Conn. 
From  a  judgment  against  the  first  named  defendant,  it  appeals.    Affirmed. 

Seddon  &  Holland,  of  St.  Louis,  for  Appellant. 
Dawson  &  Garvin,  of  St.  Louis,  for  Respondent. 

On  April  29,  1903,  one  May  Travis  Cooper  sustained  injuries 
from  an  accident  in  a  passenger  elevator  located  in  the  Century 

*  Decision  rendered,  Dec.  2,  1913.    Rehearing  denied,  Dec.  16,  1913.    161 
S.  W.  Rep.  624. 
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Building  in  the  city  of  St.  Louis,  the  elevator  owned  and  operated 
by  the  Century  Realty  Company.  She  instituted  action  against 
that  company  to  recover  her  damages,  placing  the  amount  at  $25,- 
CXX).  The  cause  came  on  for  trial  and,  on  January  12,  1906,  re- 
sulted in  a  verdict  for  her  in  the  sum  of  $5,000,  judgment  fol- 
lowing on  that  day  for  that  amount  and  costs,  the  judgment  to 
bear  interest  at  the  rate  of  6  per  cent  per  annum  from  that  date. 
On  motion  for  a  new  trial,  filed  by  the  Century  Realty  Company, 
defendant  in  that  case,  respondent  here,  the  circuit  court  set 
aside  the  verdict  and  judgment  and  ordered  a  new  trial.  From  this 
May  Travis  Cooper  appealed  to  the  Supreme  Court.  That  court, 
on  December  23,  1909,  set  aside  the  order  of  the  circuit  court 
granting  a  new  trial  and  reversed  the  judgment  with  directions 
to  the  circuit  court  to  reinstate  the  judgment  as  of  date  January 
12,  1906,  the  judgment  to  bear  interest  from  that  date.  See 
Cooper  vs.  Century  Realty  Co.,  225  Mo.  709,  123  S.  W.  848. 
The  mandate  of  the  Supreme  Court  was  thereafter  filed  in  the 
circuit  court,  and  on  January  5,  1910,  that  court  entered  up  judg- 
ment in  favor  of  May  Travis  Cooper  and  against  the  Century 
Realty  Company  for  $5,000,  as  of  date  January  12,  1906,  that 
amount  to  bear  interest  at  6  per  cent  from  that  date,  and  also  for 
costs  and  charges  therein  expended.  Execution  issued  on  this 
judgment  under  which,  property  of  the  Century  Realty  Com- 
pany having  been  levied  upon  and  advertised  for  sale,  the  Cen- 
tury Realty  Company,  on  June  25,  1910,  paid  in  satisfaction  of 
the  judgment  the  sum  of  $6,753.40,  that  amount  made  up  of  the 
$5,000  damages,  $1,337.50  interest  accruing  from  January  12, 
1906,  and  $415.90  for  court  costs. 

At  the  time  the  accident  above  referred  to  happened,  the  Cen- 
tury Realty  Company  held  policies  in  two  companies,  both  poli- 
cies having  first  been  issued  in  the  name  of  the  Century  Building 
Company  and  others  named,  payable  to  them,  "as  their  interests 
might  appear,"  but  afterwards,  and  before  the  happening  of  the 
accident,  the  Century  Realty  Company  was  substituted  as  the  as- 
sured in  place  of  the  Century  Building  Company.  Each  of.  these 
policies  covered  the  freight  and  passenger  elevators  situated  in 
the  building  then  owned  by  the  Century  Building  Company,  later 
by  the  Century  Realty  Company.  For  convenience  and  brevity, 
in  speaking  of  the  insured,  we  will  designate  it  either  as  the  Cen- 
tury Company,  or  as  the  Realty  Company,  although  in  the  poli- 
cies the  former  name,  Century  Building  Company,  is  in  fact 
used.  It  is  conceded  that  the  accident  happened  to  May  Travis 
Cooper  while  a  passenger  in  one  of  the  passenger  elevators. 

The  policy  issued  by  the  Frankfort  Marine,  Accident  &  Plate 
Glass  Insurance  Company,  of  Frankfort-on-the-Main,  Germany, 
hereinafter  called  the  Frankfort  Company,  being  the  appellant 
herein,  is  designated  ^'General  Liability  Policy."  By  it  that  com- 
pany, in  consideration  of  a  premium  stated,  agreed  to  indemnify 
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the  Century  Company  "against  loss  arising  from  legal  liabilit}'  for 
damages  on  account  of  bodily  injury  or  death  suffered  by  any 
person  or  persons  whomsoever  resulting  from  any  and  every  ac- 
cident of  whatsoever  nature  or  cause  happening  in,  upon,  or  about 
the  premises  of  the  assured,  or  happening  in,  upon  or  about  any 
of  the  seven  passenger  elevators  and  freight  elevators,  *  *  ♦ 
or  the  machinery  and  appliances  connected  therewith  and  together 
comprising  the  elevator  service,  *  *  *  but  the  liability  of  the 
company  in  respect  to  any  one  person  suilering  injury  or  death 
shall  in  no  case  exceed  the  sum  of  $5,000,  nor  shall  the  total 
liability  of  the  company  in  respect  to  any  one  accident  resulting 
in  injury  to  or  the  death  of  several  persons  in  any  event  exceed 
the  sum  of  $10,000."  It  is  expressly  warranted  and  agreed :  (1) 
*  *  *  (2)  That  upon  the  occurrence  of  an  accident,  whether 
any  claim  be  made  in  respect  thereof  or  not,  the  assured  shall  give 
immediate  notice  in  writing  of  the  accident  to  the  company  and 
shall  likewise  give  immediate  notice  of  any  legal  proceedings  in- 
stituted to  enforce  such  claim. 

"(3)  That  if  any  legal  proceedings  are  taken  to  enforce  a 
claim  against  the  assured,  covered  by  this  policy,  the  company 
shall,  at  its  own  cost,  undertake  the  defense  of  such  legal  proceed- 
ings in  the  name  and  on  behalf  of  the  assured  and  shall  have  the 
entire  control  of  such  defense.  But  if  the  company  shall  offer 
to  pay  to  the  assured  the  full  amount  for  which  the  company  is 
liable  in  respect  to  the  claim  sought  to  be  enforced,  it  shall  not  be 
bound  to  defend  any  legal  proceedings  nor  he  liable  for  amj  costs 
or  expenses  which  the  assured  may  incur  in  defending  the  same. 
The  assured  at  all  times  shall  under  the  direction  of  the  company, 
render  all  reasonable  and  necessary  assistance  to  enable  the  com- 
pany to  effect  settlements  or  to  properly  conduct  a  defense  or  to 
prosecute  an  appeal. 

"(4)  That  the  company  may  undertake  at  its  own  cost  the  set- 
tlement of  any  claim,  duly  reported  to  it  as  before  provided,  and 
the  assured  shall  not,  except  at  his  (sic)  own  cost,  settle  any 
claim,  nor  incur  any  expense  without  the  consent  of  the  company 
thereto  previously  given  in  writing;  provided  however  that  such 
immediate  medical  and  surgical  relief  to  the  injured  may  be  fur- 
nished as  may  be  imperative  at  the  time  of  the  accident  and  rea- 
sonable expenses  thus  incurred  shall  be  deemed  a  part  of  the 
liability  of  the  company."    (Italics  ours.) 

The  policy  of  the  Frankfort  Company  was  dated  June  7,  1902, 
was  for  a  term  of  one  year,  but  was  extended  June  18,  1902,  for 
a  term  of  twelve  months,  the  accident  occurring  within  this  sec- 
ond period. 

The  policy  issued  by  the  Travelers'  Insurance  Company,  of 
Hartford,  Conn.,  hereinafter  referred  to  as  the  Travelers,  or 
Travelers'  Insurance  Company,  in  consideration  of  premiums 
stated,  agreed  to  indemnify  the  Century  Company  for  a  period  of 
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three  years,  beginning  on  the  11th  of  June,  1902,  ''against  loss 
from  common  law  or  statute  liability  for  damages  on  account  of 
bodily  injuries,  fatal  or  nonfatal,  accidentally  suffered  within 
the  period  of  this  policy,  by  any  person  or  persons,  while  in  the 
car  of  the  elevator  mentioned  in  said  application,  or  in  the  ele- 
vator well  or  hoistway  of  same,  or  while  entering  upon  or  alighting 
from  the  car,"  and  it  is  set  out  in  the  policy  that,  "in  considera- 
tion of  the  rate  of  premium  at  which  this  policy  is  issued,  it  is 
hereby  understood  and  agreed  that  other  like  prior  insurance 
shall  be  maintained  by  the  assured  in  some  other  company,  with 
like  limits  of  liability,  under  said  prior  insurance,  of  $5,000  in 
respect  to  any  one  person  and  $10,000  in  respect  to  any  one  ac- 
cident causing  injury  to  more  than  one  person;  and  that  this 
company  shall  only  be  held  liable  under  this  policy  (subject  to 
the  limits  of  insurance  therein  made)  for  any  loss  sustained  by 
the  assured  in  excess  of  the  amount  covered  by  said  prior  insur- 
ance." 

Among  the  conditions  written  in  the  policy  and  here  involved^ 
are,  first,  "the  company's  liability  for  an  accident  resulting  to, 
or  in  the  death  of,  one  person  is  limited  to  $5,000." 

(14)  "No  action  shall  lie  against  the  company  as  respects  any 
loss  under  this  policy  unless  it  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  judgment  after  trial  of  the  issue.  No  such 
action  shall  lie  unless  brought  within  the  period  within  which  a 
claimant  might  sue  the  assured  for  damages  unless  at  the  expira- 
tion of  such  period,  there  is  such  an  action  pending  against  as- 
sured, in  which  case  an  action  may  be  brought  against  the  com- 
pany by  the  assured  within  thirty  days  after  final  judgment  has 
been  rendered  and  satisfied  as  above,"  etc.     (Italics  ours.) 

Holding  these  two  policies  when  the  accident  happened,  the 
Century  Company  forthwith  notified  the  two  companies  of  it  and 
likewise  at  once  notified  them  of  the  bringing  of  the  action  against 
it  by  May  Travis  Cooper.  Thereupon  the  Frankfort  Company 
took  charge  of  the  action  through  its  own  attorneys  and  followed 
it  through  the  circuit  court  and  the  Supreme  Court  and  again 
in  the  circuit  court  to  its  termination,  as  hereinbefore  noted.  The 
Travelers  took  no  active  hand  whatever  in  the  management  of 
the  case,  although  its  local  attorneys  kept  watch  of  the  case  in 
its  progress  through  the  courts,  but  in  no  manner  whatever  in- 
terfering or  controlling  its  management.  The  Frankfort,  it  was 
admitted,  had  been  paid  all  attorney's  fees,  printing  of  briefs, 
travelling  and  all  other  expenses  incident  to  the  defense  in  the 
circuit  and  Supreme  Courts,  barring  interest,  if  we  are  to  class 
that  as  an  "expense.'' 

After  the  reversal  of  the  judgment  in  the  Cooper  Case  by  the 
Supreme  Court  and  the  payment  of  that  judgment  in  the  amount 
before  stated,  the  Century  Realty  Company  demanded  payment 
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of  the  amount  which  it  had  paid  by  way  of  debt,  interests  and 
costs  from  the  two  companies.  The  Frankfort  Company,  on 
August  6,  1910,  in  and  through  a  written  notice,  offered  and 
tendered  to  the  Century  Realty  Company  $5,035.08,  as  in  full 
settlement  and  satisfaction  of  any  and  all  claims  of  whatsoever 
nature,  which  the  Century  Realty  Company  had  or  might  there- 
after have  against  it  under  the  policy  referred  to,  that  is,  $5,000 
on  the  debt  and  $35.08  interest  on  that  sum,  at  the  rate  of  6  p^r 
cent  from  June  25,  1910,  the  date  the  judgment  was  finally  en- 
tered, to  August  16,  1910,  the  date  of  the  tender.  The  Realty 
Company  refused  to  receive  this  in  full  settlement.  The  Travel- 
ers, denying  any  liability  whatever,  made  no  tender. 

Thereupon  the  Century  Realty  Company  instituted  separate 
actions  against  each  of  the  companies.  On  motion  and  by  agree- 
ment of  parties  the  two  actions  were  consolidated  by  the  circuit 
court  and  heard  as  one  action  before  the  court  and  a  jury.  At 
the  trial  the  facts  were  practically  undisputed  and  were  developed 
as  we  have  set  them  out.  The  Frankfort  Company  introduced 
no  evidence,  its  counsel  stating  he  was  satisfied  to  rest  upon  the 
evidence  which  had  been  introduced  by  the  plaintiff.  The  Trav- 
elers introduced  evidence  tending  to  show  that  it  had  taken  no 
active  part  whatever  in  the  management  of  the  case  of  May 
Travis  Cooper  vs.  The  Century  Realty  Company,  but  had  been 
satisfied  to  leave  the  defense  of  that  case  in  the  hands  of  the  at- 
torneys for  the  Frankfort  Company;  had  paid  no  part  of  the 
expense  connected  with  the  litigation,  none  of  which  had  ever 
been  demanded  of  it;  that  its  local  counsel  "in  a  way"  watched 
the  case,  not  as  of  counsel  in  the  case,  but  simply  watched  the 
attorneys  for  the  Frankfort  Company  try  the  case,  watching  what 
was  going  on,  and  reporting  to  their  client  what  had  happened, 
but  they  took  no  part  in  the  trial,  filed  no  pleadings  nor  did  any- 
thing else  in  connection  with  the  case,  apparently  satisfied,  as 
counsel  for  the  Frankfort  modestly  suggested,  that  the  conduct 
of  the  defense  was  in  able  hands. 

At  the  close  of  the  testimony  in  the  case  at  bar,  the  Frankfort 
Company,  among  other  requests,  asked  the  court  to  instruct  the 
jury  that  under  the  law  and  the  evidence  in  this  case,  the  plain- 
tiff "cannot  under  any  circumstances,  recover  against  the  Frank- 
fort Marine,  Accident  &  Plate  Glass  Insurance  Company  for  an 
amount  in  excess  of  $5,035.08."  This  was  refused.  Of  its  own 
motion  the  court  instructed  the  jury,  that  under  the  pleadings 
and  evidence  it  would  find  and  return  a  verdict  in  favor  of  de- 
fendant Travelers'  Insurance  Company,  and  would  find  and  re- 
turn a  verdict  in  favor  of  plaintiff  and  against  defendant  Frank- 
fort Marine,  Accident  &  Plate  Glass  Insurance  Company,  in  the 
sum  of  $6,753.40,  with  interest  thereon  from  June  25,  1910,  at 
the  rate  of  6  per  cent  per  annum.  Verdict  accordingly,  judg- 
ment following.     Saving  exception  to  the  refusal  of  the  instruc- 
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tion  it  had  asked  and  to  the  giving  of  the  one  above  set  out,  the 
Frankfort  Insurance  Company  filed  its  motion  for  a  new  trial. 
Plaintiff  also  filed  its  motion  for  a  new  trial  as  to  Travelers  In- 
surance Company,  treating  it  as  filed  both  in  the  original  case  of 
the  company  and  in  the  consolidated  case.  These  motions  were 
overruled,  exceptions  saved  by  the  several  parties  and  the  causes 
appealed  to  this  court. 

Reynolds.  P.  J.  (after  stating  the  fact  as  above.) 

While  all  three  of  the  cases  were  briefed  and  argued  together 
before  us,  the  case  now  to  be  considered  relates  to  the  appeal  of 
the  Frankfort  Marine,  Accident  &  Plate  Glass  Insurance  Com- 
pany, but  in  the  consideration  of  that  we  are  compelled,  in  a 
measure,  to  consider  the  position  of  the  Travelers*  Insurance 
Company  also,  more  incidentally,  however,  than  directly. 

Taking  up  this  Frankfort  Case,  counsel  for  that  company,  the 
appellant  here,  make  two  assignments  of  error:  First,  that  the 
court  erred  in  giving  the  peremptory  instruction  for  a  verdict  in 
favor  of  plaintiff  and  against  defendant  Frankfort  Insurance  Com- 
pany, in  the  sum  of  $6,753.40,  with  interest  from  January  25, 
1910;  second,  that  the  court  erred  in  refusing  to  give  the  instruc- 
tion asked  by  the  Frankfort  Company  at  the  close  of  all  the  evi- 
dence. 

[1,2]  These  two  assignments  of  error  present  two  theories  in 
antithesis ;  if  the  one  is  right,  the  other  is  wrong.  The  considera- 
tion of  the  action  of  the  court  in  refusing  one  instruction  neces- 
sarily involves  that  of  its  action  in  giving  the  other. 

In  support  of  their  assignments,  learned  counsel  for  appellant,  in 
brief,  contend  that  the  court  erred  in  giving  the  instruction  direct- 
ing a  verdict  for  the  respondent  against  the  Frankfort  Insurance 
Company,  because  the  policy  of  that  company,  it  is  claimed,  was  "a 
contract  of  indemnity  against  loss,"  and  it  was  not  liable  to  the 
Realty  Company  in  any  amount  until  the  Realty  Company  sus- 
tained a  loss ;  that  when  that  loss  was  sustained  the  limit  of  the 
liability  of  the  Frankfort  Company  was  $5,000,  the  amount  spe- 
cifically mentioned  as  the  limit  in  the  policy.  As  necessarily  fol- 
lowing from  this,  it  is  argued,  that  the  special  agreement  under 
which  the  Frankfort  Company  agreed  to  defend  suits  at  its  own 
cost,  did  not  impose  any  liability  on  that  company  to  pay  interest 
on  the  judgment  in  excess  of  the  limit  of  the  policy,  and  that  the 
special  agreement  under  which  the  Frankfort  Company  agreed  to 
defend  suits  at  its  own  cost,  did  not  impose  upon  that  company  any 
obligation  to  pay  court  costs  incurred  in  any  proceeding  of  an  in- 
jured party  against  the  Realty  Company. 

Counsel  for  appellant  cite  Conqueror  Zinc  &  Lead  Co.  vs.  .^tna 
Life  I.  Co.,  152  Mo.  App.  332,  133  S.  W.  156,  in  support  of  their 
contention.  The  decision  in  that  case  is  against  counsel  in  so  far  as 
concerns  the  matter  of  court  costs,  for  there  it  is  distinctly  held 
that  the  insurer  is  responsible  to  the  assured,  in  addition  to  the 
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maximum  amount  of  indemnity  provided  for  in  the  policy,  for  the 
court  costs  incurred  and  paid.  It  is  true  that  it  is  further  there 
held  that  the  insurer  was  not  liable  for  interest  that  had  accrued  on 
the  judgment.  That  part  of  this  decision  is  not  determinative  here. 
The  policy  involved  in  the  Conqueror  Zinc  &  Lead  Co.  Case  is 
identical  in  its  provisions,  so  far  as  this  point  is  concerned,  with 
that  issued  by  the  Travelers'  Insurance  Company,  but  it  differs  in 
its  language  from  that  of  the  Frankfort,  and  the  conclusion  that 
the  /Etna  Life  Insurance  Company  was  not  liable  for  more  than 
the  assured  had  in  fact  paid  only  up  to  $5,000,  is  reached  on  the 
ground  that  its  policy  distinctly  provided.  **No  action  shall  lie 
against  the  company  as  respects  any  loss  under  this  policy,  unless 
it  shall  be  brought  by  the  assured  himself  to  reimburse  him  for 
loss  actually  sustained  and  paid  by  him  in  satisfaction  of  a  judg- 
ment within  sixty  days  from  the  date  of  such  judgment  and  after 
trial  of  the  issue."  On  this  provision  it  was  held  the  ^Etna  Com- 
pany was  not  liable  for  interest,  and  that  plaintiil  there  could  only 
recover  what  it  had  paid  out  up  to  $5,000.  Hence  the  Conqueror 
Zinc  h  Lead  Company  Case  lends  no  aid  to  the  contention  of  the 
appellant  here,  unless  we  are  to  hold  that  the  Frankfort  policy, 
under  its  wording,  is  susceptible  of  the  same  interpretation.  That 
is  a  question  which  we  will  consider  hereafter. 

Counsel  for  the  Frankfort  also  rely  upon  Maryland  Casualty 
Co.  vs.  Omaha  Electric  Light  &  Power  Co.,  117  Fed.  514,  85  C.  C. 
A.  106 ;  Finley  vs.  United  States  Casualty  Co.,  1 13  Tenn.  592,  83 
S.  W.  2,  3  Ann.  Cas.  962;  Davison  vs.  Maryland  Casualty  Co., 
197  Mass.  167,  83  N.  E.  407 ;  Puget  Sound  Improvement  Co.  vs. 
Frankfort  Marine,  Accident  &  Plate  Glass  Ins.  Co.,  52  Wash.  124, 
100  Pac.  190;  Frye  vs.  Bath  Gas  &  Electric  Co.,  97  Me.  241,  54 
Atl.  395,  59  L.  R.  A.  444,  94  Am.  St.  Rep.  500;  and  Henderson 
vs.  Maryland  Casualty  Co.,  29  Pa.,  Super,  Ct.  398,  in  support  of 
the  proposition  that  the  Frankfort  was  liable  only  for  the  amount 
paid,  after  payment  by  the  assured.  The  policies  in  each  of  these 
cases  expressly  provided,  as  did  that  in  the  Conqueror  Zinc  Com- 
pany Case,  and  as  does  that  of  the  Travelers'  Insurance  Company, 
that  no  action  should  lie  against  the  company  except  to  reimburse 
the  assured  "for  loss  actually  sustained  and  paid  by  him  in  satis- 
faction of  a  judgment,  after  trial  of  the  issue;"  if  not  in  these 
words,  in  words  of  like  tenor.  These  are  all  the  cases  cited  by 
counsel  for  Frankfort  in  support  of  their  first  proposition. 

In  support  of  their  proposition  that  "court  costs"  are  not  to  be 
included  when  they  exceed  the  $5,000  maximum,  counsel  for  the 
Frankfort  cite  Munro  vs.  Maryland  Casualty  Co.,  48  Misc.  Rep. 
183,  96  N.  Y.  Supp.  705,  and  National  &  Providence  Worsted 
Mills  vs.  Frankfort  Marine,  Accident  &  Plate  Glass  Ins.  Co.,  28  R. 
I.  126,  66  Atl.  58.  The  learned  judge  in  the  Munro  Case,  supra, 
reaches  his  conclusion  mainly  on  the  authority  of  Connolly  vs. 
Bolster,  187  Mass.  266,  72  N.  E.  981.  But  that  case  was  on  a 
policy  similar  in  respect  to  those  in  the  cases  above  cited  and  is  not 
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in  point  here.  Moreover;  so  far  as  he  holds  the  insurer  not  liable 
for  costs,  his  decision  runs  counter  to  the  majority  of  the  above 
cases  cited  by  counsel  themselves  on  the  first  proposition,  and  as 
to  nonliability  for  costs,  is  disaflfirmed  by  the  Supreme  Court  of 
New  York,  Appellate  Division,  in  Brewster  vs.  Enipire  State 
Surety  Co.,  145  App.  Div.  678,  130  N.  Y.  Supp.  439.  The  Munro 
decision  was  by  the  Supreme  Court  at  nisi  prius,  not  in  an  apj^el- 
late  division.  The  Rhode  Island  decision  confessedly  rests  on  the 
Munro  decision,  supra,  inadvertently  treating^  it  as  a  decision  in 
the  Appellate  Division  of  the  New  York  Supreme  Court.  The 
Rhode  Island  court,  while  following  the  Munro  decision,  says,  as 
is  also  said  in  the  Munro  Case,  that  the  cases  are  conflicting  and 
the  Rhode  Island  court  concludes  to  follow  the  Munro  Case. 

Counsel  for  the  Frankfort  Company  cite  Finley  vs.  Casualty 
Co.,  supra.  That  case  as  well  as  Frye  vs.  Bath  Gas  &  Electric  Co., 
supra,  was  one  in  which  the  party  injured  attempted,  by  suit  in 
equity,  to  hold  the  insurer  liable  for  injuries  sustained,  on  the 
ground  either  that  the  assured  was  bankrupt  or  had  made  a  fraud- 
ulent settlement,  so  that  plaintiffs,  as  employees  covered  by  the 
policies,  claimed  a  right,  in  equity,  to  subrogation  to  the  rights  of 
the  assured,  and  sought  to  hold  the  insurer.  The  claim  was  de- 
nied. The  policy  was  on  like  conditions  as  those  of  the  Travelers 
in  the  case  before  us,  requiring,  as  a  prerequisite  to  a  right  of  re- 
covery, payment  by  the  assured.  After  pointing  out  the  diflFer- 
ence  between  the  effect  of  a  policy  which  insures  directly  against 
liability  and  one  that  insures  against  loss  or  damage  by  reason  of 
liability,  it  is  said  in  the  Finley  Case,  113  Tenn.  loc.  cit.  598,  S3  S. 
W.  3,  3  Ann.  Cas.  962:  **  Under  the  policies  of  the  second  kind, 
to  which  the  one  before  us  belongs,  the  amount  of  the  insurance 
does  not  become  available  until  the  assured  has  paid  the  loss,  and 
is  not  even  then  available  unless  proper  notice  has  been  given  as 
provided  in  the  policy." 

We  do  not  think  that  these  cases,  and  they  are  the  only  cases 
cited  by  learned  counsel  for  the  Frankfort  Company,  meet  or 
cover  the  conditions  of  the  policy  of  that  company  which  is  before 
us.  The  first  and  principal  contracting  clause  is,  that  the  Frank- 
fort Company  "does  hereby  agree  to  indemnify  *  *  *  the 
assured  *  *  *  against  loss  arising  from  any  legal  liability  for 
damages  on  account  of  bodily  injury  or  death  *  *  *  suffered 
by  any  person  *  *  *  resulting  from  any  and  every  accident 
*  *  *  happening  in,  or  about  the  premises  of  the  assured  *  ♦  '•^ 
but  the  liability  of  the  company  in  respect  to  any  one  person  suf- 
fering injury  or  death  shall  in  no  case  exceed  the  sum  of  $5,000," 
etc.  This  is  all  there  is  to  it.  Not  a  suggestion  can  be  drawn 
from  any  of  this  language  that  the  payment  is  only  to  be  made  by 
the  insurer  in  reimbursement  of  what  the  assured  shall  or  may 
have  paid.  On  the  contrary,  as  we  understand  it,  it  is  more  in 
the  nature  of  "a  policy  which  insures  directly  against  liability,  and 
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one  that  insures  against  loss  or  damage  by  reason  of  liability." 
Finley  vs.  Casualty  Co.,  supra.  See  also  Salmon  Falls  Bank  vs. 
Leyser,  116  Mo.  51.  22  S.  W.  504.  If  it  was  the  intention  to  pay 
only  when  and  to  the  amount  the  assured  had  paid,  a  reference  to 
clause  14  of  the  Travelers  policy  shows  how  easily  that  intention 
could  have  been  expressed.  The  most  that  can  be  said  for  the 
Frankfort  Company  is  that,  failing  to  so  write  its  policy,  it  has 
given  one  which  is  ambiguous  and  any  ambiguity  must  be  re- 
solved against  it.  VVe  conclude  on  this  point  then,  that  it  was  not 
within  the  expressed  intention  of  this  policy  issued  by  the  Frank- 
fort, that  liability  to  make  payment  to  the  assured  should  fall  in 
only  after  the  assured  had  paid  whatever  damage  may  have  been 
awarded  to  the  injured  party. 

It  would  seem  on  careful  reading  of  the  third  and  fourth  war- 
ranty clauses,  that  the  words  **cost"  and  **costs"  are  used  in  a  dif- 
ferent sense  in  those  clauses  and  that  payment  is  not  confined  to 
mere  taxable  court  costs,  as  that  term  is  technically  used.  Thus  in 
the  third  clause  it  is  provided  that,  "if  the  company  shall  offer  to 
pay  to  the  assured  the  full  amount  for  which  the  company  is  liable 
in  respect  to  the  claim  sought  to  be  enforced,  it  shall  not  be  bound 
to  defend  any  legal  proceedings  nor  be  liable  for  any  costs  or  ex- 
penses which  the  assured  may  incur  in  defending  the  same." 
Surely  this  means  that  if  the  claim  is  put  in  suit,  and  the  company 
defends,  the  company  will  then  be  liable  for  the  costs  and  ex- 
penses of  the  action.    That  is  a  reasonable  construction,  at  least. 

In  the  fourth  clause  it  is  provided  that  the  company  may  under- 
take "at  its  own  cost"  the  settlement  of  any  claim,  and  the  as- 
sured shall  not  "except  at  its  own  cost  settle  any  claim  nor  incur 
any  expense  without  the  consent  of  the  company."  Here  again 
the  terms  "cost"  and  "expense"  are  used  as  inclusive.  But  grant 
that  the  meaning  of  the  words  "cost**  and  "costs"  is  ambiguous,  as 
used,  then,  as  before  remarked,  we  are  to  apply  the  well  settled 
rule  that  the  terms  and  conditions  employed  in  a  policy  of  insur- 
ance are  to  be  construed,  if  ambiguous  or  of  doubtful  meaning, 
most  .strongly  against  the  insurer.  Grocery  Co.  vs.  Fidelity  & 
Guaranty  Co.,  130  Mo.  App.  421,  110  S.  W.  29;  Rochester  Mining 
Co.  vs  Maryland  Casualty  Co.,  143  Mo.  App.  555,  128  S.  W.  204; 
Beile  vs.  Travelers*  Protective  Ass'n  155  Mo.  App.  629,  135  S.  W. 
497.  Construing  the  words  "cost"  and  "costs,"  in  the  connection 
used,  they  have  a  much  broader  meaning  than  mere  taxable  court 
costs. 

Construing  this  contract  in  its  most  favorable  light  in  favor  of 
the  assured,  and  having  in  mind  the  dual  meaning  of  the  word 
costs,  and  mindful  of  the  use  of  the  word  "expenses"  and  the  con- 
tracts as  to  their  payment,  we  come  to  a  consideration  of  the 
question  as  to  the  liability  of  the  Frankfort  Company  for  payment, 
not  only  of  the  court  costs  but  of  interest  accruing  between  the 
date  of  the  judgment,  as  originally  entered  and  the  payment 
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thereof,  payment  having  been  suspended  pending  the  determin- 
ation oif  the  case  by  the  Supreme  Court. 

It  is  provided  by  section  7181,  Revised  Statutes  1SK)9,  that  inter- 
est shall  be  allowed  on  all  moneys  due  upon  any  judgment  from 
the  day  of  rendering  the  same  until  satisfaction  be  made  by  pay- 
ment, at  the  rate  of  6  per  cent  per  annum,  unless  a  higher  rate  is 
fixed  by  the  contract,  in  which  case  interest  shall  be  at  the  contract 
rate.  "It  is  a  general  rule,  that  an  action  cannot  be  sustained  for 
the  interest  of  a  demand  after  the  principal  has  been  paid ;  but  this 
rule  is  only  applicable  where  there  had  been  no  contract  for  the 
payment  of  interest.  In  such  cases,  interest  could  only  be  re- 
covered as  damages  for  the  nonpayment  of  the  principal  debt,  and 
therefore,  where  the  debtor  (creditor?)  accept  the  full  amount 
agreed  to  be  paid,  without  saying  anything  about  interest,  such 
payment  is  presumed  to  be  in  full  satisfaction  of  the  demand." 
Stone  vs.  Bennett,  8  Mo.  41  loc.  cit.  43.  "Interest  is  a  compensa- 
tion for  the  use  of  money,  for  its  detention."  Borders  vs.  Barber, 
81  Mo.  636,  loc.  cit.  646 ;  McDonald  vs.  Loewen,  145  Mo.  App.  49, 
loc.  cit.  59,  130  S.  W.  52.  "Interest  (on  money)  is  the  compensa- 
tion which  is  paid  by  the  borrower  of  money  to  the  lender  for  its 
use,  and  generally  by  a  debtor  to  his  creditor  in  recompense  for 
his  intention  of  the  debt."  4  Words  &  Phrases,  3760.  "Interest  is 
the  compensation  allowed  by  law  or  fixed  by  the  parties  for  the 
use  or  forbearance  or  detention  of  money."  Black's  Law  Diet. 
(2d  Ed.)  647.  At  common  law,  "interest  is  the  legal  damages  or 
penalty  for  the  unjust  detention  of  money."  Madison  County  vs. 
Bartlett,  2  111.  (1  Scam.)  67.  "Interest  is  in  the  nature  of  damages 
for  improperly  withholding  a  debt  beyond  the  time  when  it  ought 
to  be  paid."  Farmer's  Bank  vs.  Reynolds,  4  Rand.  (Va.)  186. 
Interest,  therefore,  when  not  awarded  as  a  matter  of  contract,  is 
given  by  law  outside  of  the  contract,  when  the  contract  has  been 
breached.  One  promises  to  pay  a  fixed  sum,  at  a  definite  time,  on 
the  happening  of  a  named  event.  He  does  not  promise  to  pav  any 
larger  sum;  does  not  promise  to  pay  interest.  But  if  he  fails  to 
perform  his  contract,  and  is  sued,  he  must  pay,  not  only  the  fixed 
sum  but  interest  on  it,  not  by  his  contract,  but  by  force  of  hw  by 
way  of  penalty  for  nonpayment  in  the  amount  and  at  the  time 
when  he  should  have  paid  it.  If  the  debtor  contests  the  claim, 
puts  it  in  litigation,  he  has  incurred,  added,  an  obligation  to  pay 
interest  as  part  of  the  price — part  of  the  cost — of  the  litigation. 
So  it  is  here.  The  Frankfort  Company  undertook  at  its  own  cost 
and  expense,  unwilling  to  pay  for  any  injury  to  one  who  fell 
within  the  protection  of  the  contract,  to  litigate  the  cause,  conduct 
the  defense,  and  pay  the  costs  of  the  litigation.  That  means  the 
expenses.  That  more  than  mere  court  costs  is  meant,  is  clear  by  the 
construction  put  upon  it  by  the  insurer  itself,  for  as  we  have  seen, 
it  paid  attorney's  fees,  printing,  travelling  and  all  other  expenses 
connected  with  the  defense  of  the  case  both  in  the  circuit  court 
and  before  the  Supreme  Court. 


Digitized  by 


Google 


Misc.]       Century  Realty  Co,  vs,  Frankfort  Marine,  &c,  297 

As  we  have  before  noted,  it  is  said  in  Munro  vs.  Maryland 
Casualty  Co.,  48  Misc.  Rep.  183,  loc.  cit.  706,  that  the  authorities 
are  conflicting  as  to  the  liability  for  interest  when  the  interest 
added  to  the  principal  exceeds  the  maximum  sum  tendered,  and 
that  the  divergent  views  are  well  stated  in  two  cases,  namely, 
Sanders  vs.  Frankfort  Marine,  Accident  &  Plate  Glass  Ins.,  Co.,  72 
N.  H.  485,  57  Atl.  655,  101  Am.  St.  Rep.  688,  and  Connolly  vs. 
Bolster,  187  Mass.  266,  72  N.  E.  981,  and  that  in  each  case  the 
policy  involved  was  similar  to  that  under  consideration  in  the 
Munro  Case.  As  we  have  also  noted,  the  policy  in  the  latter  cor- 
responded to  the  policy  in  Travelers  Case  and  contained  the  pro- 
vision that  no  action  should  lie  for  any  loss  under  the  policy  unless 
brought  by  the  insured  to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  the  judgment  after  trial  of  the 
issue,  it  being  held  that  payment  of  the  judgment  was  a  condition 
precedent  to  liability  on  a  policy,  and  the  question  of  interest  was 
not  involved.  The  policy  in  Sanders  vs.  Frankfort,  etc.,  Ins.  Co. 
was  issued  by  the  same  company,  appellant  here,  and  is  in  the  same 
form,  with  this  very  important  difference :  in  the  policy  before  the 
Supreme  Court  of  New  Hampshire,  the  condition  in  clause  8  of 
the  policy  before  the  court  was,  "no  action  shall  lie  against  the 
company  as  respects  any  loss  under  this  policy  unless  it  shall  be 
brought  by  the  assured  himself  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction  of  a  judgment  after 
trial  of  the  issue." 

Curiously,  also  the  seventh  clause  in  this  same  Frankfort  Com- 
pany's policy  which  was  before  the  Supreme  Court  of  Washing- 
ton, in  Puget  Sound  Improvement  Co.  vs.  Frankfort,  etc.,  Ins.  Co., 
supra,  corresponds  to  this  eighth  clause  in  its  policy  which  was  in- 
volved in  the  Sanders  Case.  No  like  clause  or  provision  is  in  the 
Frankfort  policy  now  before  us,  or  has  been  called  to  our  atten- 
tion and  we  find  none  in  the  abstract  of  the  record,  which  purports 
to  set  out  the  policies  in  full.  Even  with  this  eighth  clause  in  the 
policy,  however,  it  is  held  by  the  Supreme  Court  of  New  Hamp- 
shire that  the  insurer,  if  he  elects  to  defend  an  action  brought 
against  the  assured,  is  bound  to  protect  the  insured  against  liability 
at  all  stages  of  the  litigation  to  the  extent  of  the  agreed  indemnity, 
and  he  is  not  absolved  from  this  obligation  by  the  fact  that  the  in- 
sured has  not  paid  the  amount  of  the  judgment  against  him  or  is 
unable  to  do  so  by  reason  of  insolvency,  and  it  construes  this 
eighth  clause  as  applying  solely  to  cases  where  the  insurer  denies 
liability  for  injuries  which  were  made  the  subject  of  suit  and  re- 
fuses to  defend. 

In  Rumford  Falls  Paper  Co.  vs.  Fidelity  &  Casualty  Co.,  92  Me. 
574,  43  Atl.  503,  the  policy  was  limited  to  the  payment  of  $1,500 
for  the  death  of  any  one  person.  There  it  is  held  that  the  plaintiff, 
the  assured,  was  entitled  to  recover  in  an  action  against  .the  insurer 
the  amount  of  the  insurance  specified  in  the  policy,  that  is  $1,500, 
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with  interest  thereon  from  the  time  when  the  verdict  was  rendered 
in  the  former  action  and  the  costs  recovered  in  that  action  with 
interest  thereon  from  the  time  when  they  were  paid. 

In  Anoka  Lumber  Co.  vs.  Fidelity  &  Casualty  Co.,  63  Minn. 
286,  65  N.  W.  353,  30  L.  R.  A.  689,  it  is  held  that  an  employee 
having  been  injured  while  in  the  service  of  the  assured  and  having  , 
recovered  judgment  thereon  against  the  assured,  the  insurance 
company  was  liable  upon  an  action  against  it,  without  the  em- 
ployer having  first  paid  the  judgment. 

Possibly  the  most  recent  and  certainly  one  of  the  most  carefully 
considered  opinions  is  that  of  ^Etna  Life  Ins.  Co.  vs.  Bowling 
Green  Gas  Light  Co.,  150  Ky.  732,  150  S.  W.  994,  43  L.  R.  A. 
(N.  S.)  1128.  In  that  case  it  was  held  by  the  Court  of  Appeals  of 
Kentucky,  that  where  the  contract  of  I'nsurance  stipulated  that  the 
insurer  would  pay  a  fixed  sum  of  $5,000  as  indemnity  to  the  as- 
sured, and  in  addition  thereto  would  pay  "the  expense  of  litiga- 
tion," if  litigation  was  engaged  in  by  its  direction,  the  words  "ex- 
pense of  litigation,''  include  the  costs  of  the  suit  incurred  by  the 
assured,  the  damages  awarded  the  claimant  on  an  appeal  by  the 
assured,  and  the  interest  that  accrued  on  the  judgment  against  the 
assured,  the  argument  of  the  court  being  that  as  the  insurance 
company  has  the  right  to  compel  the  assured,  against  his  will,  to 
engage  in  litigation  or  else  forfeit  the  right  to  any  part  of  the 
indemnity  he  had  contracted  for,  when  it  elects  to  burden  the 
assured  for  the  cost  and  expense  of  an  action,  the  provisions  of 
the  policy  should  be  liberally  construed  for  his  benefit. 

In  Saratoga  Trap  Rock  Co.  vs.  Standard  Accident  Insurance 
Co.,  143  App.  Div.  852,  loc.  cit.  855,  128  N.  Y.  Supp.^  822,  loc. 
cit.  825,  discussing  the  contract  of  insurance  involved,  it  is  said : 
"The  contract  embraced  in  the  policy  which  the  defendant  issued 
to  the  plaintiff  is  one  of  indemnity  merely.  It  is  not  an  agreement 
to  save  harmless  or  to  pay  when  liability  shall  be  established.  If 
the  first  part  of  the  agreement  was  not  qualified  by  a  subsequent 
clause,  and  if  the  only  provision  contained  in  the  policy  was  that 
the  insuring  company  would  indemnify  the  assured  against  loss 
by  reason  of  liability  because  of  an  accident  happening  to  its 
servant,  obligation  to  pay  would  arise  when  judgment  determin- 
ing liability  was  entered  against  the  insured  (Stephens  vs.  Penn- 
sylvania Casualty  Co.,  135  Mich.  189,  97  N.  W.  686  [3  Ann.  Cas. 
478]),  and  whatever  interest  accrued  in  an  ineffectual  effort  to 
get  rid  of  the  judgment  the  insuring  company  would  be  bound  to 
pay.  But  this  broad  part  of  the  agreement  is  qualified  by  a  sub- 
sequent provision  of  the  policy  that  no  action  shall  lie  against 
the  company  to  recover  for  any  loss  under  the  policy,  unless  it 
shall  be  brought  by  the  assured  for  'loss  actually  sustained  and 
paid  in  money  after  actual  trial  of  the  issue.'  This  clause  is  a 
substantive  part  of  the  policy,  and  has  the  effect  of  changing  the 
policy  from  one  of  indemnity  when  liability  shall  be  established 
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to  one  for  indemnity  for  money  paid  out  on  the  occurrence  of  a 
particular  event,  to-wit,  payment  of  the  judgment  obtained  be- 
cause of  such  liability."  That  is  a  very  clear  illustration  of  the 
difference  between  the  two  policies  before  us.  That  of  the 
Travelers  does  contain  this  limitation:  that  of  the  Frankfort 
which  is  before  us,  does  not.  It  contains  no  clause  providing  for 
payment  only  in  the  amount  and  after  the  assured  has  paid. 

In  Brewster  vs.  Empire  State  Surety  Co.,  supra,  following 
Saratoga  Trap  Rock  Co.  vs.  Standard  Accident  Ins.  Co.,  supra, 
which  latter  rests  mainly  on  Creem  vs.  Fidelity  &  Casualty  Co., 
141  App.  Div.  493,  126  N.  Y.  Supp.  555,  it  is  held  that  interest 
over  the  maximum  amount  cannot  be  recovered.  But  in  all  these 
cases,  the  insurer  was  only  liable  "for  loss  actually  sustained  and 
paid  by  him." 

Our  conclusion  upon  the  consideration  of  all  the  cases,  is  that 
the  better  authority  leads  to  the  result  that  under  this  torm  of 
policy  issued  by  the  Frankfort  Company,  the  right  of  action  of 
the  assured  did  not  depend  upon  judgment  first  being  rendered 
against  it  and  payment  made  by  it  thereof,  but  that  its  right  to 
the  indemnity  accrued  when  the  accident  occurred  for  which  it 
was  liable;  that  the  assured  having  turned  over  the  defense  of 
the  action  to  the  insurer  and  the  insurer  having  taken  up  the  de- 
fense of  it,  it  is  liable  for  all  the  costs  and  expenses  incurred  in 
that  action  from  the  date  the  judgment  against  the  assured  was 
ordered  to  stand  until  its  final  pa3rment;  and  that  the  fact  that 
interest  had  accrued  on  that  in  excess  of  the  maximum  $5,000, 
did  not  exempt  the  insurer  from  the  payment  of  that  interest.  It 
follows  from  this  that  the  trial  court  committed  no  error  in  giv- 
ing the  instruction  in  favor  of  the  Travelers  and  in  refusing  the 
instruction  asked  by  the  Frankfort  Company,  nor  in  giving  that 
under  which  the  jury  returned  a  verdict  against  that  company 
and  in  favor  of  the  plaintiff. 

In  so  holding  we  are  not  to  be  understood  as  holding  that  if 
the  Frankfort  policy  before  us  contained  the  provision  contained 
in  the  Travelers'  policy,  there  would  be  no  liability  for  interest 
on  the  amount  of  a  judgment  rendered,  accruing  after  judgment 
and  before  payment,  that  interest  bringing  the  amount  to  be  paid 
above  the  maximum.  That  question  is  not  here  before  us  and  is 
not  decided. 

The  judgment  of  the  circuit  court  in  this  case  is  affirmed. 

Nortoni  and  Allen,  JJ.,  concur. 
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ST.  LOUIS  COURT  OF  APPEALS. 

Missouri. 


CENTURY  REALTY  CO. 


TRAVELERS'  INS.  CO.* 


Appeal  from  St.  Louis  Circuit  Court,  Eugene  McQuillin,  Judge. 

Action  by  the  Century  Realty  Company  against  the  Travelers'  Insur- 
ance Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Dawson  &  Garvin,  of  St.  Louis,  for  Appellant. 

Watts,  Dines,  Gentry  &  Lee,  of  St.  Louis,  for  Respondent. 

Reynolds,  P.  J. 

The  proposition  involved  in  this  case  and  its  determination 
rests  upon  the  same  facts  and  principles  as  those  involved  in 
Century  Realty  Co.  vs.  Frankfort,  etc.,  Insurance  Co.,  161  S.  W. 
624.  For  the  reasons  stated  in  the  opinion  in  that  case,  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Nortoni  and  Allen,  JJ.,  concur. 


♦  Decision  rendered,  Dec.  2,   1913. 
161  S.  W.  Rep.  630. 


Rehearing  denied,  Dec.   16,   191 3. 


♦  ♦♦ 


ST.  LOUIS  COURT  OF  APPEALS. 

Missouri. 


CENTURY  REALTY  CO. 

vs, 

FRANKFORT  MARINE,  ACCIDENT  &  PLATE  GLASS  INS.  CO. 

ET  AL.* 

Appeal  from  St.  Louis  Circuit  Court;   Eugene  McQuillin,  Judge. 

Action  by  the  Century  Realty  Company  against  the  Frankfort  Marine, 
Accident  &  Plate  Glass  Insurance  Company  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Affirmed. 

Dawson  &  Garvin,  of  St.  Louis,  for  Appellant. 

Watts,  Dines,  Gentry  &  Lee  and  Seddon  &  Holland,  all  of  St.  Louis, 
for  Respondents. 

*  Decision  rendered,  Dec.  16,  1913.    161  S.  W.  Rep.  631. 
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Reynoujs,  p.  J. 

The  proposition  involved  in  this  case  and  its  determination 
rests  upon  the  same  facts  and  principles  as  those  involved  in 
Century  Realty  Co.  vs.  Frankfort,  etc.,  Insurance  Co.,  161  !3.  W. 
624.  For  the  reasons  stated  in  that  case,  the  judgment  of  the 
circuit  court  is  affirmed. 

Nortoni  and  Allen,  JJ.,  concur. 


♦  •♦ 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    Fourth  Department. 


L.  BLACK  CO. 

vs. 

LONDON  GUARANTEE  &  ACCIDENT  CO.,  Limited.* 

1.  INSURANCE  —  CREDIT     INSURANCE  —  BREACH     OF     WAR- 

RANTY—SUFFICIENCY OF  EVIDENCE. 

Evidence,  in  an  action  on  a  policy  of  credit  insurance,  wherein  the  defense 
was  that  a  false  statement  was  made  in  the  application,  as  to  losses 
previously  incurred,  held  not  to  show  that  insured  knew,  prior  to  mak- 
ing the  application,  that  a  debtor  who  had  made  an  assignment  to  him 
for  the  benefit  of  creditors  would  not  be  able  to  pay  his  creditors  in 
full. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707- 1728;  Dec.  Dig. 
§665.) 

2.  APPEAL  AND  ERROR— FINDINGS— PRESUMPTION. 

Where,  in  an  action  on  a  credit  insurance  policy,  both  parties  move  for 
a  directed  verdict  at  the  close  of  the  evidence,  and  th^  court  directs 
a  verdict  for  plaintiff,  it  will  be  presumed  on  appeal  that  the  court 
foimd  that  plaintiff  had  no  notice,  at  the  time  of  making  his  applica- 
tion, of  a  probable  loss  not  mentioned  in  the  application,  where  such 
finding  is  necessary  to  support  the  directed  verdict. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2912,  2917,  3748, 
3758,  4024;  Dec.  Dig.  §  927.) 

3.  INSURANCE— CREDIT    INSURANCE— BURDEN    OF    PROOF— 

'TOSS"— "INSOLVENCY." 
A  credit  insurance  polity  insuring  "against  actual  loss,  such  loss  to  occur 
through  the  insolvency  of  debtors  as  herein  defined,"  made  a  part 
of  its  terms  the  application,  which  provided  that  any  material  mis- 
statements or  omissions  should  avoid  the  policy  and  stated  the  losses 
for  a  preceding  period.  The  policy  also  defined  insolvency  as  "the 
making  of  an  assignment  or  deed  of  trust  by  a  debtor  for  the  benefit 
of  creditors"  and  provided  for  the  adjustment  of  partial  losses.  Held, 
that  the  word  "losses"  as  used  in  the  application,  was  not  equivalent  to 

*  Decision  rendered,  Nov.  19,  1913.    144  N.  Y.  Supp.  424. 
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"insolvency";  and  hence,  in  an  action  on  the  policy  wherein  the  de- 
fense was  a  breach  of  warranty,  the  harden  was  on  defendant  to 
establish,  not  only  the  insolvency  of  a  debtor  not  mentioned  in  the 
application,  but  to  prove  that  {plaintiff  at  the  time  of  making  the  appli- 
cation knew  that  he  would  ultimately  suffer  a  loss  upon  such  debtor's 
account. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec  Dig. 
§  646.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4232-4237;  vol. 
4,  pp.  3647-3655 ;  vol.  8,  p.  7687.) 

4.  INSURANCE  —  CREDIT  INSURANCE  —  APPLICATION  —  CON- 

STRUCTION. 
Where  an  application  for  credit  insurance  did  not  in  terms  refer  to  the 

policy,  the  policy  could  not  be  looked  to  in  construing  the  application, 

since,  while  a  warranty  must  be  strictly  true,  its  scope  will  not  be 

extended  beyond  the  fair  import  of  its  language. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  308-311;   Dec  Dig.  §  151.) 

5.  INSURANCE— APPLICATION—SUFFICIENCY— DEFENSE. 
Where  an  application  for  credit  insurance,  made  on  forms  prepared  by 

the  insurer,  requires  the  applicant  to  state  its  losses  during  specified 
periods,  and  the  statement  made  is  incomplete  and  ambiguous,  and  the 
insurer  issues  the  policy  without  demanding  fuller  information,  such 
defects  in  the  application  will  not  be  available  as  a  defense  to  a  subse- 
quent action  on  the  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1028-1031;  Dec.  Dig.  §  389.) 

6.  INSURANCEr-APPLICATION— CONSTRUCTION. 

To  avoid  a  forfeiture  of  insurance,  equivocal  answers  in  the  insured's 
application  will  be  construed  most  strongly  against  the  insurer. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec  Dig. 
§  146.)  -fc 

7.  INSURANCE— CREDIT     INSURANCE— APPLICATION— SUFFI- 

CIENCY. 

Where  a  printed  statement  in  an  application  for  credit  insurance,  stat- 
ing that  the  applicant  knew  nothing  detrimental  to  the  credit  of  any 
customer  "which  .would  affect  his  policy  except  as  follows."  was 
stricken  from  the  application  before  it  was  signed,  the  insured  could 
presume  that  no  information  was  required  as  to  doubtful  accounts; 
and  hence  his  failure  to  give  such  information  did  invalidate  the  policy. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  284.) 

Merrell,  J.,  dissenting. 


in 


Appeal  from  Trial  Term,  Monroe  County. 

Action  by  the  L.  Black  Company  against  the  London  Guarantee  & 
Accident  Company,  Limited.  From  judgment  for  plaintiff  and  denial  of 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  Kruse,  P.  J.,  and  Robson,  Foote,  Lambert,  and 
Merrell,  JJ. 

Louis  L.  Waters  and  King,  Waters  &  Page,  all  of  Syracuse,  for  Ap- 
pellant. 

Hiram  Wood  and  Werner  &  Harris,  all  of  Rochester,  for  Respondent. 
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ROBSON,  J. 

The  cause  of  an  action  upon  which  plaintiff  had  its  judgment 
is  founded  upon  a  contract  of  credit  insurance,  made  by  the  de- 
fendant, as  insurer,  with  plaintiff,  as  the  insured.  The  policy  of 
insurance  issued  by  defendant  to  plaintiff  is  set  forth  in  full  in 
the  plaintiff's  complaint,  and  its  issuance  to  plaintiff  by  defendant 
substantially  in  the  form  set  out  in  the  complaint  is  admitted  by 
defendant  in  its  answer.  The  ^principal  defense  interposed  was 
the  affirmative  one  of  an  alleged  breach  of  warranty  on  the  part 
of  jdaintiff  by  reason  of  a  statement,  contained  in  plaintiff's  ap- 
plication for  the  policy  of  the  amount  of  losses  sustained  by  it 
from  July  1,  1909,  to  Jime  16,  1910,  the  date  of  the  application, 
which  statement  defendant  alleged  was  false  in  that  plaintiff's 
losses  during  that  period  were  much  greater  than  plaintiff  stated 
them  to  have  been. 

The  policy  issued  upon  plaintiff's  application  provides  that  the 
defendant  will  insure  plaintiff  during  the  period  specified  therein 
"against  actual  loss,  *  *  *  such  loss  to  occur  through  the 
insolvency  of  debtors  as  herein  defined."  A  copy  of  the  applica- 
tion was  in  terms  made  part  of  the  policy,  which  also  contains 
the  following  provision : — 

"Consideration:  The  statements  and  warranties  made  in  the 
application  of  the  insured  are  the  basis  of,  and  are  a  part  of,  this 
policy.  Any  material  misstatements  therein,  or  omissions  there- 
from, *  *  *  shall  void  this  policy  and  the  premium  paid  shall 
be  forfeited." 

The  application  itself  was  in  the  form  of  separately  numbered 
statements,  the  truth  of  only  one  of  which  is  questioned-  It  ap- 
pears, so  for  as  material,  as  follows  in  the  application : — 

"As  a  basis  of  this  policy  and  of  any  renewal  thereof  or  of  any 
new  policy  the  imdersignad  warrants  the  following  statement  of 
sales,  losses,  etc.,  to  be  true:  (9)  Our  gross  sales  and  losses 
after  deducting  actual  recoveries  from  debtors  and  our  collections 
on  credit  insurance  have  been  each  year  during  the  past  five  years 
as  follows : — 

For  the  Year  Ending 
Term.  Gross  Sales.  Losses.     Collected  on  Credit 

Insurance. 

July  1,  '09  to 
June  30,  '10.       1910  about  $630,000.       $8,959.05  from  July  1, 

1909,  to  date,  show- 
ing amount  owing  as 
accounts    stand    to- 
day." 
[1]    On  the  trial  defendant  sought  to  establish  its  affirmative 
defense  of  breach  of  warranty  by  showing  that  the  statement  of 
the  amount  of  plaintiff's  losses  during  the  period  from  July  1, 
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1909,  to  June  16,  1910,  was  false  in  that  a  claim  in  its  favor 
against  F.  W.  Edwards,  one  of  its  customers,  for  the  sum  of 
$9,667.63  should  have  been  included  in  its  statement  of  losses 
and  added  to  the  amount  of  losses  set  forth  in  the  above  state- 
ment; it  being  claimed  that  Edwards  was  then  insolvent  to  the 
knowledge  of  plaintiff.  It  appeared  that  Edwards,  who  was  then 
owing  plaintiff  upwards  of  $10,000  on  January  3,  1S)09,  made  a 
deed  of  trust  to  plaintiff,  which  was  accepted  by  it,  by  which  he 
transferred  property  to  it  for  the  purpose  of  converting  it  into 
money  and,  after  deduction  of  expenses,  exemptions,  etc.,  dis- 
tributing the  proceeds  thereof  to  such  of  the  creditors  of  Edwards, 
including  plaintiff,  as  should  become  parties  to  the  trust  agree- 
ment and  agree  to  discharge  the  said  Edwards  from  all  indebt- 
edness to  them,  whether  the  payment  made  should  be  in  full  or 
in  part  of  such  indebtedness ;  the  surplus,  if  any,  after  such  pay- 
ments to  be  returned  to  Edwards.  The  property  transferred  by 
the  trust  deed  is  thus  described  therein: — 

"All  of  the  singular  (sic)  and  goods,  chattels,  effects,  claims, 
demands,  and  bills  receivable,  including  books  of  account,  and 
other  evidences  of  indebtedness,  together  with  all  collateral  be- 
longing or  pertaining  thereto,  owned  by  the  said  party  of  the 
first  part  (Edwards)  or  in  which  said  party  of  the  first  part  has 
any  interest,  marked  Exhibt  A,  hereto  annexed  and  made  a  part 
hereof." 

It  may  be  observed  that  it  does  not  appear  either  in  the  deed  of 
trust  or  by  direct  evidence  that  at  the  time  the  deed  of  trust  was 
given  all  of  the  property  of  Edwards  was  thereby  transferred  to 
plaintiff,  or  that  plaintiff  knew  prior  to  making  its  application  to 
defendant  for  insurance  that  Edwards's  creditors  would  not  be 
paid  in  full.  Indeed,  there  is  direct  evidence  that  notification  of 
the  fact  that  there  might  be  a  loss  on  the  Edwards  account  was 
not  received  by  plaintiff  until  some  days  after  the  application  was 
made. 

[2]  If  it  was  a  question  of  fact  in  the  case  whether  plaintiff 
had  notice  of  a  probable  loss  on  the  Edwards  account  prior  to 
making  its  application  for  this  insurance,  the  evidence  would 
support  a  finding,  which,  if  necessary  to  support  the  direction  of 
a  .verdict,  the  court  must  be  presumed  to  have  made,  both  parties 
having  moved  for  a  directed  verdict,  that  such  notice  had  not 
been  received. 

[3]  Appellant,  however,  claims  that  the  meaning  of  the  word 
"losses,"  as  used  in  the  application,  is  defined  by  the  contract  it- 
self, and  points  to  a  provision  of  the  policy  defining  "insolvency" 
as  the  agreed  equivalent  for  the  term  "loss"  as  used  in  the  con- 
tract of  insurance.    So  far  as  material  it  is  as  follows : — 

"Definition  of  Insolvency:  For  the  purposes  of  this  policy 
any  one  of  the  following  occurrences  shall  constitute  the  insol- 
vency of  a  debtor:    *    *    *    (11)  The  making  of  an  assignment 
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or  deed  of  trust  by  a  debtor  for  the  benefit  of  creditors  either 
general  or  with  preferences.!' 

But  while  the  making  of  such  an  assignment  or  deed  of  trust 
by  a  debtor  may  be  prima  facie  evidence  of  a  loss  to  the  insured 
covered  by  the  policy,  if  otherwise  within  its  terms,  yet  it  is  clear 
that  the  fact  of  insolvency  alone  is  not  conclusive  as  to  the  extent 
of  the  loss  of  insured  which  the  policy  covers,  as  appears  by 
another  provision  of  the  policy  entitled  "adjustment,"  wherein 
it  is  stated  that : — 

"From  each  covered  gross  loss  there  shall  be  deducted  in  whole 
or  pro  rata,  as  the  indebtedness  is  covered  in  whole  or  in  part,  all 
amounts  collected  or  made  secure,  whether  as  payments,  dividends, 
goods  returned  or  replevied  (when  such  replevied  goods  are  in 
the  undisputed  possession  of  the  insured)  or  otherwise  realized," 
etc. 

It  is  apparent  that  it  is  the  loss,  adjusted  as  the  policy  provides, 
that  the  defendant  thereby  insured  plaintiff  agamst,  for  the 
policy  provides  for  insurance  only  as  "against  actual  loss,  *  *  ♦ 
such  loss  to  occur  through  the  insolvency  of  debtors  as  herein 
defined  *  *  *  and  to  be  proven  under  the  terms,  conditions 
and  limitations  of  this  policy."  Even  in  the  policy  itself,  there- 
fore, the  term  "loss"  is  not  the  equivalent  of,  nor  is  it  fixed  in 
amount  by,  the  actual  indebtedness  of  a  debtor  of  the  insured  at 
the  time  the  insolvency  occurs.  The  word  "loss,"  therefore, 
within  the  terms  of  the  policy  itself,  would  seem  to  mean  the  net 
loss  due  to  insolvency  of  the  debtor  after  application  on  the  claim 
of  such  salvage  as  had  been  made  thereon  up  to  the  date  of  ad- 
justment of  loss.  In  this  view  of  the  meaning  of  the  word  "loss," 
as  used  in  the  application,  it  would  be  incumbent  upon  defendant, 
in  establishing  its  defense  of  breach  of  warranty,  to  show  that 
plaintiff  should  have  known  that  there  would  probably  be  an 
ultimate  loss  upon  the  Edwards  account  at  the  time  of  making 
its  application  for  insurance. 

[4]  But,  even  conceding  that  an  insolvency  of  a  debtor  is  syn- 
onymous with  a  loss  covered  by  the  policy  as  the  words  are  used 
therein,  it  by  no  means  follows  that  the  word  "losses"  has  any- 
thing more  than  its  usual  meaning  as  it  is  used  in  the  application 
for  insurance.  There  is  no  reference  in  the  application  to  the 
definition  of  losses  or  insolvency  as  they  are  contained  in  the 
policy  itself.  While  the  policy  refers  to  the  application  as  a  part 
of  it,  the  application  does  not  in  terms  refer  to  the  form  of  the 
policy  to  be  issued  for  an  explanation  or  definition  of  its  terms. 
Applying  the  usual  rules  for  the  interpretation  and  construction 
of  such  contracts,  it  would  appear  that  the  amount  of  losses, 
which  plaintiff  was  required  to  state,  were  those  which  it  had 
actually  to  its  knowledge  sustained  during  the  specified  periods. 
Of  course  plaintiflF  warranted  the  truth  of  the  statement  made. 
But,  while  a  warranty  must  be  strictly  true,  its  scope  will  not  be. 
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extended  beyond  the  fair  import  of  its  language.  Higgins  vs. 
Phoenix  Mutual  Life  Ins.  Co.,  74  N.  Y.  6;  Dineen  vs.  General 
Accident  Ins.  Co.,  126  App.  Div.  167,  110  N.  Y.  Supp.  344. 

[5]  The  form  of  the  statements  in  the  application  was  pre- 
pared by  the  defendant  to  be  filled  out  by  the  applicant.  In  fill- 
ing out  this  form  plaintiff  was  required  to  state  its  losses  during 
specified  periods.  The  statement,  which  it  is  claimed  was  false, 
is,  as  above  stated,  that  its  losses  were  **$8,959.05  from  July  1, 
1909,  to  date,  showing  amount  owing  as  accounts  stand  to-day." 
This  statement  of  losses  as  being  a  certain  amount,  limited  as  the 
statement  of  amount  of  losses  is  by  the  clause  ^'showing  amount 
owing  as  accounts  stand  to-day,"  is  perhaps  not  entirely  clear  in 
its  expression  of  the  meaning  of  the  applicant.  It  might  well  be 
held  to  express  the  idea  that  it  was  a  statement  of  losses  as  the 
accounts  of  customers  appeared  on  the  plaintiff's  books  in  which 
it  had  entered  as  losses  such  accounts  of  customers  as  it  had 
ioiowledge  at  the  time  were  or  would  be  uncollectible.  As  stated 
above,  plaintiff  did  not  receive  information  of  a  probable  loss  on 
the  Edwards  account  until  several  days  after  the  application  for 
insurance  was  made.  Plaintiff  might  well  be  excused  from  con- 
sidering or  treating  this  account,  as  it  stood  at  the  time  of  making 
the  ap^ication,  as  a  loss.  If  the  statement  it  made  as  to  its  losses 
is  to  be  treated  as  incomplete  or  ambiguous  in  its  terms,  then,  if 
defendant  was  not  satisfied  with  it,  fuller  information  should  have 
been  required.  The  law  applicable  to  such  a  situation  is  well 
stated  in  Richards  on  Insurance  Law  (3d  Ed.)  §  113: — 

[6]  "Questions  unanswered  or  partially  answered.  If  a  ques- 
tion in  the  application  is  not  answered  at  all,  or  if  the  answer  is 
not  false  in  any  respect  but  upon  its  face  is  only  incomplete,  there 
is  no  breach  of  warranty,  provided  the  insurer  accepts  the  ap- 
plication without  objection,  since,  if  not  satisfied,  the  company 
should  demand  fuller  information.  So  also,  to  avoid  forfeiture, 
equivocal  answers  are  construed  most  strongly  against  the  com- 
pany, but,  notwithstanding  this,  the  applicant  must  answer  in 
good  faith  and  not  attempt  to  evade,  conceal,  or  mislead." 

In  suppport  of  the  judgment  we  may  assume  that  the  court 
found  that  this  statement  was  made  by  plaintiff  in  good  faith  and 
without  attempt  to  evade,  conceal,  or  mislead.  There  is  no  evi- 
dence of  any  such  purpose ;  nor  can  any  such  inference  be  prop- 
erly drawn.  That  the  form  of  application  was  prepared  by  de- 
fendant with  a  view  of  differentiating  the  required  statement  of 
actual  losses  incurred  by  the  applicant  from  probable  losses  from 
doubtful  accounts  appears  in  the  form  itself. 

[7]  One  of  the  separate  statements  appearing  in  its  printed 
form  of  application  is  as  follows : — 

"(6)  We  do  not  know  of  anything  detrimental  to  the  credit  or 
standing  of  any  customer  or  prospective  customer,  whidi  would 
affect  this  policy,  except  as  follows :" 
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This  statement  was  stricken  from  the  application  before  it 
was  signed  by  plaintiff.  Not  having  been  required  to  make  any 
statement  on  this  subject,  plaintiff  might  well  have  inferred  that 
no  information  as  to  doubtful  accounts  was  required.  In  view 
of  the  admissions  in  defendant's  answer  and  its  concessions  of 
fact  made  at  the  trial,  it  does  not  seem  necessary  to  discuss  the 
other  assignments  of  error  which  are  urged  on  this  appeal. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All 
concur,  except  Foote,  J.,  not  voting,  and  Merrell,  J.,  who  dis- 
sents. 

Meulsll,  J. 

Fair  dealing  should  have  prompted  the  applicant  for  credit  in- 
surance to  disclose,  not  conceal,  the  fact  that  it  held  the  deed 
of  trust  from  its  customer,  which  under  the  terms  of  the  policy 
then  before  the  parties  was  defined  as  constituting  insolvency. 
Failure  to  do  so  was  not,  I  think,  inadvertent,  and  constituted 
such  a  breach  of  warranty  as  should  preclude  any  recovery  by 
plaintiff. 


♦  »♦ 


WEAVER  vs.  NEW  JERSEY  FIDELITY  &  PLATE  GLAvSS 

INS.  CO.* 
(Supreme  Court  of  Colorado.) 

1.  INSURANCR-POLICY— LIABILITY. 

As  insurer,  issuing  a  policy  covering  loss  from  breakage  of  glass  in  a 
building  of  insured,  hereby  agreed  to  indemnify  insured  for  loss  by 
a  breakage  occasioned  by  the  wrongful  act  of  a  third  person. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  424-) 

2.  INSURANCE— LOSS  OCCASIONED   BY  WRONGFUL  ACT  OF 

THIRD  PERSON— RECOVERY  BY  INSURED— EFFECT, 
(^erally  a  recovery  by  insured  from  a  third  person  causing  a  loss  of  the 

property  insured  releases  the  insurer  from  Uability. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §  i499;   Dec.  Dig.  f  603.) 

3.  INSURANCE— LOSS  OCCASIONED  BY  WRONGFUL  ACT  OF 

THIRD  PERSON— RECOVERY  BY  INSURED— EFFECT. 

Where  an  insurer  undertakes  to  indemnify  insured,  with  full  knowledge 
of  an  antecedent  settlement  between  him  and  a  third  person  causing 
the  injury,  the  insurer  is  a  mere  volunteer,  and  cannot  recover  of 
iiisared  under  the  8iU>rogation  clause  of  the  contract. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-15",  1514-iSi^;  Dec 
Dig,  i  606.) 

*  I^edsion  rendered,  Dec  i,  1913.    136  Pac.  Rep.  1180. 
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4.  PLEADING— MOTION  FOR  JUDGMENT. 

Where  the  answer  .tendered  a  good  defense  to  the  complaint  stating  a 

cause  of  action,  the  court  could  not  render  judgment  for  plaintiff  on 

the  pleadings. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  1048-1051 ;   Dec.  Dig.  §  343.) 

Error  to  District  Court,  City  and  County  of  Denver ;  James  H.  Teller, 
Judge. 

Action  by  the  New  Jersey  Fidelity  &  Plate  Glass  Insurance  Company 
against  Edward  E.  Weaver.  There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed  and  remanded. 

Garwood  &  Garwood  and  Jacob  V.  Schaetzel,  all  of  Denver,  for  Plain- 
tiff in  Error. 

William  J.  Miles,  of  Denver,  for  Defendant  in  Error. 


♦  ♦♦ 


INDIANA  &  O.  LIVE  STOCK  INS.  CO.  vs.  KEININGHAM.* 
(Court  of  Civil  Appeals  of  Texas.    Dallas.) 

1.  INSURANCE— ISSUANCE  OF  POLICY— DUTY  TO  READ. 
Insured  is  ordinarily  bound  by  the  terms  of  the  policy,  whether  he  reads 

it  or  not. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;    Dec.  Dig. 
§  146.) 

2.  INSURANCE— ISSUANCE  OF  POLICY— CONDITIONS. 

Where  live  stock  insurance  policies  and  applications  therefor  did  not 
provide  that  the  policy  was  in  force  only  while  the  horse  was  in  a 
certain  town  and  insured  requested  a  similar  renewal  policy,  and  the 
application  therefor  did  not  contain  such  limitation,  insured  could 
assume  without  reading  it  that  the  policy  issued  did  not  contain  the 
provisions  so  limiting  the  company's  liability. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  276-291;   Dec.  Dig.  §  145.) 

3.  INSURANCE— CONSTRUCTION    OF    CONTRACT— CONFLICT- 

ING PROVISIONS— POLICY  AND  APPLICATION. 

Where  an  application  for  a  live  stock  insurance  policy  recited  that  the 
policy  should  be  "based  entirely  upon"  the  answers  in  the  application, 
and  the  policy  provided  that  the  application  was  a  "part  of  the  policy" 
and  a  warranty  by  assured,  if  the  policy  provided  that  the  horse  shoulcf 
be  insured  only  while  it  remained  in  a  certain  county,  while  the  appli- 
cation did  not  so  limit  the  company's  liability,  the  application  would 
control. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  308-311 ;   Dec.  Dig.  §  151.) 

4.  INSURANCE— CONSTRUCTION  OF  CONTRACT. 

Every  doubt  must  be  resolved  against  the  company  in  case  of  conflicting 

and  inconsistent  provisions  in  an  insurance  pohcy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;    Dec.  Dig. 

§  146O 

♦  Decision   rendered,   Nov.   1,   1913.     Rehearing  denied,  Dec.   13,   1913. 
161  S.  W.  Rep.  384. 
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Error  from  Ellis  County  Court;   J.  C.  Lumpkins,  Judge. 

Action  by  J.  D.  Keiningham  against  the  Indiana  &  Ohio  Live  Stock 
Insurance  Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Wm.  Thompson  and  John  S.  Patterson,  both  of  Dallas,  for  Plaintiff 
in  Error. 

Will  Hancock,  W.  H.  Fears,  and  Supple  &  Harding,  all  of  Waxaha- 
chie,  for  Defendant  in  Error. 


♦  •♦ 


STATE  vs.   MASSACHUSETTS   BONDING  &  INS.   CO.* 
(Supreme  Court  of  Kansas.) 

1.  PRINCIPAL     AND     SURETY— SURETY     COMPANIES— CON- 

STRUCTION OF  BOND. 

In  an  action  upon  a  bond  written  by  a  corporation  engaged  in  the  business 
of  furnishing  surety  for  compensation,  the  rules  of  strict  construction 
which  usually  control  in  cases  of  accommodation  sureties  will  not  be 
applied,  and  if  the  bond  is  fairly  open  to  two  constructions,  one  of 
which  will  uphold  and  the  other  defeat  the  claim  of  the  insured,  that 
which  is  most  favorable  to  the  insured  will  be  adopted.  But  where 
there  is  no  ambiguity,  the  plain  intention  of  the  parties  cannot  be 
disregarded  or  nullified  by  construction. 

(For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §§  103,  103^ ;  Dec. 
Dig.  §  59.) 

2.  STATES— PUBLIC    BUILDING    CONTRACT— CONSTRUCTION 

OF  SURETY  BOND— DEFENSES— "O.  K." 
A  contract  entered  into  between  the  State  of  Kansas  and  a  construction 
company  for  the  erection  of  a  building  provided  that  the  state  archi- 
tect should  make  a  certified  estimate  each  month  of  the  value  of  all 
labor  and  material  used  that  month  in  the  construction,  and  that  the 
state  would  pay  to  the  contractor  ninety  per  cent  thereof;  that  no 
payments  should  be  made  except  on  his  certificate  that  the  work  for 
which  the  payment  was  due  had  been  properly  done.  A  surety  com- 
pany guaranteed  the  faithful  performance  of  the  contract  on  the  part 
of  the  construction  company,  and  by  reference  the  contract  was  made 
a  part  of  the  bond.  The  bond  also  contained  the  following  provision : 
"If  the  payments  are  not  made  promptly  in  accordance  to  contract, 
this  bond  becomes  null  and  void."  During  the  progress  of  the  work 
the  construction  company  abandoned  its  contract  and  the  state  had 
the  work  completed  by  another  contractor.  In  an  action  on  the  bond 
it  is  held : 

(a)  That  the  rights  of  the  parties  are  not  affected  by  the  fact  that  the 
architect  was  a  state  officer.  In  making  the  estimates  he  was  not 
acting  as  a  state  architect  but  as  an  individual. 

(b)  The  parties  agreed  upon  the  architect  as  the  person  upon  whose  judg- 
ment and  decision  with  respect  to  the  character,  amount,  and  value 

♦Decision  rendered,  Dec.  6,  1913.    136  Pac.  Rep.  905.    Syllabus  by  the 
Court. 
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of  the  work  paymeots  were  to  be  made.    In  the  absence  of  fraud  or 
mista)ge,  th/ey  are  bound  by  his  judgment  and  decision. 

(c)  Upon  the  facts  stated  in  the  opinion,  if  the  architect  in  making  the 
certificates  acted  in  good  faith  in  relying  upon  information  from  others 
as  to  the  extent  of  the  work  and  the  amount  of  labor  and  material 
that  had  been  used,  the  terms  of  the  contract  in  this  respect  were 
satisfied. 

(d)  Some  of  the  certificates  were  prepared  by  other  persons  and  were 
indorsed  by  the  architect.  "O.  K."  The  employment  of  the  abbrevia- 
tion or  S3rmbol  of  "O.  K."  in  such  a  transaction  is  in  accordance  with 
common  usage  and  was  a  sufficient  certificate  of  the  correctness  of 
the  estimate  upon  which  it  was  endorsed. 

(e)  The  state  is  not  estopped  from  maintaining  an  action  to  recover  ui>on 
the  bond  because  before  making  the  payments  it  failed  to  take  the 
precaution  to  see  that  the  estimates  were  true  and  correct,  nor  by  the 
fact  that  the  estimates  certified  by  the  architect  included  labor  and 
material  which  had  not  in  fact  been  used  in  the  construction  of  the 
work,  but  which  had  been  furnished  when  the  estimates  were  made. 

(For  other  cases,  see  States,  Cent.  Dig.  §  98;  Dec.  Dig.  §  loi.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  5,  p.  4871;    vol.  8, 
p.  7735.) 

Appeal  from  District  Court,  Shawnee  County. 

Action  by  the  State  against  the  Massachusetts  Bonding  &  Insurance 
Company,  a  corporation.  Judgment  for  plaintiff,  and  defendant  appeals. 
Modified. 

McClintock  &  Quaint,  of  Topeka,  McCune,  Harding,  Brown  &  Murphy, 
of  Kansas  City,  Mo.,  and  Chas.  Blood  Smith,  of  Topdca,  for  Appellant. 

J.  S.  Dawson,  Atty.  Gen.,  and  S.  N.  Hawkes,  Asst.  Atty.  Gen.,  for  the 
State. 


\  Digitized  by  LjOOQIC 


Life,]  JBtna  Life  Ins.  Co.  vs.  Moore.  311 


LIFE. 


UNITED  STATES  SUPREME  COURT. 

October  Term. 


iETNA  LIFE  INSURANCE  COMPANY,  Petitioner, 
vs. 
JOHN  T.  MOORE,  Administrator  of  John  A.  Salgiic,  Deceased.* 

INSURANCE  —  UNTEUE  STATEMENTS  )N  APPLICATION  — 
GOOD  FAITH  OF  INSURED. 

1.  Variations  from  the  truth  in  the  statements  made  by  the  insured  in  his 

application  for  life  insurance,  which  are  by  the  policy  expressly  made 
the  basis  of  the  insurance  contract,  will,  under  the  construction  given 
to  Ga.  Code,  §§  2479.  2480,  by  the  courts  of  that  state,  avoid  the  policy 
if  such  untruths  are  such  as  change  the  nature,  extent,  or  character 
of  the  risk,  whether  they  are  made  in  good  faith,  without  knowledge 
of  their  untruth,  or  are  made  fraudulently  or  wilfully. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  540,  549;  Dec.  Dig.  §  256.) 

APPEAL  AND  ERROR— PREJUDICIAL  ERROR— REFUSING  IN- 
STRUCTION. 

2.  Error  in  refusing  to  instruct  the  jury  in  an  action  on  a  policy  of  life 

insurance  that  untrue  answers  in  the  application,  if  material,  avoid 
the  policy,  regardless  of  the  good  faith  of  the  insured  calls  for  the 
reversal  of  a  judgment  entered  on  a  general  verdict  against  the  insur- 
ance company,  where  the  evidence  as  to  the  untruthfulness  of  the  an- 
swers is  conflicting,  since  the  verdict  being  general,  it  is  not  possible 
to  sav  what  view  the  jury  took  of  the  conflict,  or  that  it  was  necessary 
to  resolve  it  in  view  of  the  charge  of  the  court  or  how  they  would 
have  resolved  it  if  the  instructions  requested  had  been  given. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4219,  4221-4224; 
Dec.  Dig.  §  1064.) 

INSURANCE-UNTRUE  ANSWER  IN  APPLICATION— APPLICA- 
TION FOR  OTHER  INSURANCE. 

3.  The  answer  "no"  to  the  question  in  the  insured's  application  for  life 
insurance  whether  any  proposal  or  application  to  insure  his  life  was 
pending  in  another  company,  or,  if  made,  had  not  been  granted,  calling 
for  particulars  and  the  names  of  all  such  companies,  associations,  or 
agents,  is  such  a  variation  from  the  truth  as  changes  the  nature,  extent, 
and  character  of  the  risk,  and  therefore,  under  Ga.  Code,  §§  2479,  2480, 
avoids  a  policy  which  makes  the  statements  in  the  application  the 
basis  of  the  insurance  contract,  where,  having  made  an  application  for 
insurance  to  the  local  agent  of  another  company,  whose  medical  exam- 
iner refused  to  pass  him,  the  insured  had  withdrawn  the  application 
on  tlie  advice  of  such  agent  before  it  reached  the  insurance  company. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  679;  Dec.  Dig.  §  300.) 

♦Argued  Nov.  3,  1913.    Decided  Dec.  22,  1913.    34  Sup.  C  Rep.  186. 

Vol  XLIIL— 21 
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INSURANCEr-ESTOPPEL  OF  INSURER— KNOWLEDGE  OF  LO- 
CAL AGENT. 

4.  Knowledge  of  the  actual  conditions  and  circumstances  by  the  local  agent 

who  prepared  the  application  for  a  policy  of  life  insurance  will  not 
estop  the  insurance  company  from  enforcing  a  condition  rendering 
the  policy  void  if  material  untrue  statements  are  made  in  such  appli- 
cation, where  it  was  expressly  agreed  between  the  parties  that  "no 
statement  or  declaration  made  to  any  agent,  examiner,  or  other  i>erson, 
and  not  contained  in"  the  application,  should  "be  taken  or  construed 
as  having  been  made  to  or  brought  to  the  notice  or  knowledge  of"  the 
company,  "or  as  charging  it  with  any  liability  by  reason  thereof,"  and 
the  insured  specifically  expressed  his  understanding  to  be  that  the 
company  or  one  or  more  of  its  executive  officers  and  no  other  person, 
could  grant  insurance  or  make  any  agreement  binding  upon  the  com- 
pany. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  968-997;   Dec.  Dig.  §  378.) 

COURTS— RULES  OF  DECISION— FOLLOWING  DECISIONS  OF 
STATE  COURTS. 

5.  The  question  as  to  the  eflfect  of  the  knowledge  of  the  local  agent  upon 

the  right  of  a  life  insurance  company  to  insist  upon  a  condition  render- 
ing the  policy  void  if  material  untrue  statements  are  made  in  the  ap- 
plication is  one  of  general  jurisprudence,  upon  which  the  Federal 
courts  are  not  controlled  by  the  decisions  of  state  courts. 
(For  other  cases,  see  Courts,  Cent.  Dig.  §§  950,  952,  955,  969-971 ;  Dec.  Dig. 
§  365.) 

On  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  to  review  a  judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  for  the  Southern  District  of  Georgfia  in  favor  of  plain- 
tiff in  an  action  on  a  policy  of  life  insurance.  Reversed  and  remanded  for 
a  new  trial. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  A.  L.  Miller,  M.  D.  Jones,  George  S.  Jones,  Walter  Deforc, 
Wallace  Miller,  and  Chas.  H.  Hall,  Jr.,  for  Petitioner. 

Messrs.  Minter  Wimherly,  Jesse  Harris,  and  Alexander  Akcrman,  for 
Respondent. 

McKknna,  J.,  delivered  the  opinion  of  the  court. 

Action  on  a  life  insurance  policy  for  $6,CXX),  issued  upon  the 
life  of  John  A.  Salgue,  the  intestate  of  respondent.  It  was  tried 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  respondent. 
The  judgment  was  affirmed  on  writ  of  error  to  the  Circuit  Court 
of  Appeals  by  a  per  curiam  opinion.  This  certiorari  was  then 
granted. 

The  questions  in  the  case  are  based  on  certain  statements  made 
by  Salgue,  which,  it  is  contended  by  petitioner  (herein  called  the 
insurance  company),  became  a  part  of  the  policy  and  constituted 
warranties. 

The  following  are  the  material  provisions  of  the  policy  and 
the  application :  — 

"This  policy  of  insurance  witnesseth:  That  the  ^tna  Life 
Insurance  Company,  in  consideration  of  the  statements,  answers, 
and  warranties  contained  in  or  indorsed  upon  the  application  for 
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this  policy,  which  application  is  copied  herein  and  made  a  part 
of  this  contract,  and  in  further  consideration  of  the  annual  pre- 
mium   *.  *    *    hereby  insures  the  life  of  John  A.  Salgue  *  ♦  *. 

"This  policy  is  issued  and  accepted  subject  to  the  conditions, 
provisions,  and  benefits  printed  on  the  reverse  of  this  page,  which 
are  hereby  referred  to  and  miade  a  part  hereof.    ♦    *    * 

"Conditions,  provisions,  and  benefits  which  are  made  a  part  of 
this  policy: — 

"Section  1.  This  policy  shall  not  take  effect  until  the  first 
premium  hereon  shall  have  been  actually  paid  during  the  lifetime 
and  good  health  of  the  insured.    *    *    * 

"Section  7.  All  agreements  by  said  company  are  signed  by 
one  of  its  executive  officers.  No  agent  or  other  perspn  not  an 
executive  officer  can  alter  or  waive  any  of  the  conditions  of  this 
policy,  or  make  any  agreement  binding  upon  said  company." 

Copy  of  the  application: — 

"Being  desirous  of  insuring  my  life  with  the  ^^itna  Insurance 
Company,  I  do  hereby  declare  and  warrant  that  I  am  in  good 
health,  of  sound  body  and  mind,  and  that  the  following  statements 
signed  by  me  are  full,  correct  and  true;  and  that  I  have  no 
knowledge  or  information  of  any  disease,  infirmity,  or  circiun- 
stance  not  stated  in  this  application  which  may  render  insurance 
on  my  life  more  hazardous  than  if  such  disease,  infirmity,  or 
circumstance  had  never  existed;  and  I  do  hereby  agree  that  the 
declarations  and  warranties  herein  made,  and  the  answers  to 
the  following  questions,  together  with  those  signed  by  me  on  the 
second  page  of  this  application,  shall  be  the  basis  and  form  part 
of  the  contract  (or  policy)  between  me  and  the  said  company, 
and  that  if  the  same  be  in  any  respect  untrue,  said  policy  shall 
be  void;  and  I  further  agree  that  the  insurance  hereby  applied 
for  shall  not  be  binding  upon  said  company  until  a  policy  has 
been  issued,  nor  until  the  amount  of  premium  as  stated  therein 
has  been  received  by  said  company,  or  its  authorized  agent,  dur- 
ing my  lifetime  and  good  health,  and  a  receipt  given  therefor, 
signed  by  an  executive  officer  of  said  company;  and  I  further 
agree  that  no  statement  or  declaration  made  to  any  agent,  exam- 
iner, or  other  person,  and  not  contained  in  this  application,  shall 
be  taken  or  considered  as  having  been  made  to  or  brought  to  the 
notice  or  knowledge  of  said  company,  or  as  charging  it  with  any 
liability  by  reason  thereof;  and  I  understand  that  all  policies 
and  s^reements  made  by  the  said  ^Etna  Life  Insurance  Company 
are  signed  by  one  or  more  of  its  executive  officers,  and  that  no 
other  person  can  grant  insurance  or  make  any  agreement  bind- 
ing upon  said  company." 

The  application  also  contained  questions  addressed  to  the  in- 
sured by  the  examining  physician,  and  the  answers  by  him, 
among  others,  as  follows : — 

"14.    What  are  the  names  and  residences  of  all  the  physicians 
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whom  you  have  personally  employed  or  consulted  during  the 
last  five  years  ?" 

Answer :    "Dr.  James  T.  Ross,  Macon,  Ga." 

*'16.  Has  any  proposal  or  application  to  insure  your  life  been 
made  to  any  company,  association,  or  agent  on  which  a  policy  of 
insurance  is  now  pending?  Or  has  any  such  proposal  or  applica- 
tion ever  been  made  for  which  insurance  has  not  been  granted, 
or  on  which  a  policy  or  certificate  of  insurance  was  not  issued 
in  full  amount,  and  of  the  same  kind  as  applied  for?  If  so,  state 
particulars  and  the  names  of  all  such  companies,  associations,  or 
agents." 

Answer :    "None." 

"19.  Has  any  physician  expressed  an  unfavorable  opinion 
upon  your  life  with  reference  to  life  insurance?" 

Answer:     "No." 

"21.  Have  you  ever  had  any  of  the  following  diseases?  An- 
swer *yes'  or  *no'  opposite  each.  If  'yes,'  state  the  date,  dura- 
tion, and  severity  of  illness.    ♦    ♦    *    Disease  of  the  heart  ?" 

Answer:    "No." 

"23.    Are  you  subject  to  dyspepsia,  dysentery,  or  diarrhoea?" 

Answer:    "No." 

"24.  Have  you  had  during  the  last  seven  years  any  disease  or 
severe  sickness?  If  so,  state  the  particulars  of  each  case  and  the 
names  of  the  attending  physicians." 

Answer:     "No." 

There  was  discussion  between  Salgue  and  the  examining  phy- 
sician in  regard  to  the  condition  of  Salgue's  heart.  His  first 
statement  was  that  he  did  not  have  heart  disease  though  he  had 
been  told  he  had.  The  physician  explained  to  him  the  symptoms 
of  the  disease,  and  he  replied  that  he  did  not  have  any  of  them 
and  never  had  been  treated  for  heart  trouble.  He  had,  he  further 
said,  consulted  two  doctors,  Little  and  Winchester,  and  one  of 
them  told  him  he  had  heart  disease  "and  scared  him  so."  The 
other  told  him  that  he  did  not  have  any  signs  of  it.  And  the 
recollection  of  the  physician  was  that  Salgue  referred  to  Dr.  Ross 
as  having  treated  him  for  something  several  years  previously. 
At  the  end  of  the  discussion  the  physician  put  down  the  answer 
"No."  He  also  reported  that  Salgiie's  respiration  was  "full, 
easy,  and  free.  O.  K.,  and  that  'auscultation'  did  not  'indicate 
enlargement  or  disease  of  the  heart  of  any  kind.' " 

There  was  testimony  to  the  effect  that  about  June  15,  1905, 
and  prior  to  the  application  to  the  ^tna,  Salgue  applied  to 
the  local  agent  of  the  Penn  Mutual  Insurance  Company  at  Macon 
for  a  policy  of  $6,000.  The  company's  medical  examiner  re- 
fused to  pass  him,  telling  him  that  he  had  heart  disease,  and  ad- 
vising him  to  see  his  family  physician,  Dr.  McAfee.  Salgue 
consulted  Dr.  McAfee,  and  was  informed  by  him  that  he  had 
heart  disease. 
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The  contentions  of  the  insurance  company  are  based  (1) 
upon  a  request  for  the  direction  of  a  verdict  in  its  favor;  (2) 
the  denial  of  requests  for  special  instructions.  We  may  confine 
our  consideration  to  the  special  requests. 

There  was  controversy  as  to  whether  Salgue  had  heart  disease. 
We  have  seen  the  various  opinions  of  the  examining  physicians, 
Salgue  was  a  strong  man  physically  and  his  strength  was  illus- 
trated by  instances.  At  one  of  his  examinations  he  easily  picked 
up  and  removed  a  large  box  of  melons  without  any  effect  on 
his  heart  action.  An  effort  of  strength  on  another  occasion  was 
immediately  detrimental,  causing  an  aneurism  which  progressively 
developed  and  produced  a  rupture  of  the  blood  vessel  and  his 
death.  By  the  advice  of  his  physician  he  had  quit  work  and  had 
gone  to  a  resort  called  Indian  Springs.  He  remained  there  about 
ten  days,  and  on  his  way  home  died  suddenly  on  the  cars. 

It  is  not  necessary  to  give  at  length  the  charges  requested. 
They  embrace  the  propositions  (1)  that  the  application  and  its 
statements,  warranties,  and  covenants  became  part  of  the  con- 
tract of  insurance,  and  that  any  variation  from  them  whereby 
the  nature,  extent,  or  character  of  the  risk  was  changed,  would 
effect  the  policy,  whether  the  statements  were  made  by  the  ap- 
yj>/foa.nt  in  good  faith,  not  knowing  they  were  untrue,  or  made 
^^^tfxMy  or  fraudulently.    And  so  also  as  to  the  answers  to  the 
^u^stions  put  to  Salgue  as  to  his  health,  freedom  from  heart 
^'-^^^se,  the  physicians  he  had  consulted,  the  applications  for  in- 
^^'"^xice  which  he  had  made  which  were  rejected  or  not  accepted. 
^    ^  _       Under  the  terms  of  the  policy  the  application  constituted 
^^^■^■^t     of  it,  the  answers  to  the  questions  were  covenanted  and 
^^*^^^~anted,  and  Salgue  was  bound  thereby  without  regard  to  his 
^^^*'*^^^:i  faith  in  making  them;    or  that  they  were  representations 
..^^^^rial  to  the  risk  by  which  he  was  bound' without  regard  to 
^       .^[ood  faith,  and  that  therefore  the  answers,  if  untrue,  would 
jj^^^"^^  the  policy  void.     (3)    The  provisions  of  the  policy  that  no 
^l^^^ment  or  declaration  made  to  an  agent,  examiner,  or  any 
Qj_^*  ^^  T  person,  and  not  contained  in  the  application,  shall  be  taken 
qc-     ^^ 'Construed  as  having  been  made  to  or  brought  to  the  knowledge 
^1^        tlie  company,  or  as  charging  it  with  any  liability  by  reason 
pj-^^^^^'^of,  was  binding  on  Salgue.     So  also  the  limitations  on  the 
(^,^^^^^'<rs  of  the  agents  and  of  what  may  have  been  said  to  them 
,^      •^^^y  them.    And  further,  that  if  the  answers  in  the  application 
^^^^^^  incorrect,  it  was  Salgue's  duty  to  report  them  as  incorrect 
^     '•^le  company,  and,  failing  to  do  so,  he  was  presiuned  to  have 
^^^^^pted  his  policy  upon  the  faith  of  them.    It  was  therefore  im- 
j^^'^wal  what  may  have  been  said  by  or  to  the  agent  or  to  the 
^^^3ical  examiner  which  was  not  reduced  to  writing  and  presented 

J^lie  officers  of  the  company  at  the  home  office. 
^^r^he  charge  of  the  court  was  very  long, — too  long  even  to 
^l^mpt  to  condense.    It  was  antithetical  to  the  special  requests 
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made  by  the  insurance  company.    Applying  certain  general  prin- 
ciples which  it  expressed,  the  court  said : — 

**To  make  them  distinctly  applicable  to  your  duty,  you  are 
instructed  that  you  must  determine  from  all  the  facts,  first,  did 
Salgue  make  a  misrepresentation  or  concealment  of  a  fact  of 
which  he  had  knowledge?  If  he  did  not,  the  defense  on  this 
point  must  fail.  Second,  if  he  did,  was  such  misrepresentation 
or  concealment  so  material  that  it  would  have  influenced  one 
or  both  of  the  defendants  not  to  issue  the  policy  of  insurance 
upon  the  respective  applications?  And  third,  in  connection  with 
this  your  inquiry  will  be,  if  such  material  misrepresentation  or 
concealment  as  would  have  caused  the  defendants  or  either  of 
them  to  withhold  insurance  was  made,  was  it  by  Salgue  wilfully 
or  fraudulently  done?  In  the  absence  of  wilful  or  fraudulent 
misrepresentation  or  concealment  of  a  material  fact,  the  policy 
stands  good  and  the  insurance  company  must  pay  what  it  prom- 
ised to  pay  by  its  policy,  when  it  accepted  the  premium  of  the 
applicant." 

We  may  note  here  that  Salgue  declared  in  his  application  that 
he  was  "in  good  health ;"  that  the  statements  made  by  him  were 
"full,  correct  and  true ;"  and  that  he  had  no  knowledge  of  "any 
disease,  infirmity,  or  circumstance"  which  might  "render  insur- 
ance on  his  life  more  hazardous  than  if  such  disease,  infirmity, 
or  circumstance  had  never  existed."  He  also  agreed  that  "the 
declarations  and  warranties"  therein  made,  and  the  answers  to 
the  questions,  "should  be  the  basis  and  form  part  of  the  con- 
tract (or  policy)"  between  him  and  the  company,  "and  that  if 
the  same  be  in  any  respect  untrue"  the  policy  should  be  "void." 
The  policy  is  conceded  to  be  a  Georgia  contract.  The  character 
of  its  covenants,  therefore,  depends  upon  the  law  of  that  state, 
declared  in  §  2479  of  its  Code,  as  follows : — 

"Application,    good    faith. — Every    application    for    insurance 
must  be  made  in  the  utmost  good  faith,  and  the  representations 
contained  in  such  application  are  considered  as  covenanted  to 
be  true  by  the  applicant.    Any  variation  by  which  the  nature  or 
extent  or  character  of  the  risk  is  changed  will  void  the  policy. "f 
t[Sec.  2480.    Effect  of  misrepresentation. — Any  verbal  or  writ- 
ten representations  of  facts  by  the  assured  to  induce  the 
acceptance  of  the  risk,  if  material  must  be  true,  or  the  policy 
is  void.    If,  however,  the  party  has  no  knowledge,  but  states 
on  the  representation  of  others,  bona  fide,  and  so  informs 
the  insurer,  the  falsity  of  the  information  does  not  void  the 
policy. 
[Sec.  2481.     Concealment. — A  failure  to  state  a  material  fact, 
if  not  done  fraudulently,  does  not  void ;  but  the  wilful  con- 
cealment of  a  fact  which  would  enhance  the  risk  will  void 
the  policy. 
[Sec.  2483.    Wilful  misrepresentation  voids  policy. — ^Wilful  mis- 
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representation  by  the  assured  or  his  agent,  as  to  the  interest 
of  the  assured,  or  as  to  other  insurance,  or  as  to  any  other 
material  inquiry  made,  will  void  the  policy. 
[Sec.  2499.  Law  of  fire  insurance  applicable. — ^The  principles 
before  stated  as  to  fire  insurance,  wherever  applicable,  are 
equally  the  law  of  life  insurance.] 

But  who  is  to  decide — the  court  or  jury — whether  a  variation 
be  of  the  quality  described?  We  have  seen  how  explicit  the 
policy  is,  and  this  court  in  Jeffries  vs.  Economiqal  Mut.  L.  Ins. 
Co.  22  Wall.  47,  22  L.  ed.  833,  and  iEtna  L.  Ins.  Co.  vs.  France, 
91  U.  S.  510,  23  L.  ed.  401,  held  that  the  parties  to  the  contract 
may  make  the  inquiries  and  answers  material,  and  that  therefore 
their  materiality  is  not  open  to  be  tried  by  a  jury. 

These  cases  recognize  the  right  of  the  insurer  and  the  insured 
to  make  their  own  contract  and  determine  for  themselves  what 
representations  shall  be  material. 

How  far  has  this  simple  rule  and  the  right  of  the  parties  been 
changed  by  the  Georgia  Code?  In  German- American  Mut.  Life 
Ass'n  vs.  Farley,  102  Ga.  720,  733,  29  S.  E.  615,  it  was  decided 
to  be  the  established  law  of  that  state  that  mere  immaterial  mat- 
ters, though  incorporated  in  an  application  for  insurance  and  de- 
clared to  be  warranties,  do  not  avoid  the  policy,  and  that  this 
was  so  imperatively  the  law  of  the  state  under  the  provisions  of 
the  Code  that  the  parties  could 'not  contract  to  make  immaterial 
matter  material.  The  court,  however,  said :  "Of  course,  what  is 
in  any  degree  material  should  be  allowed  its  due  effect ;  but  the 
absolutely  immaterial  should  count  for  nothing." 

In  Supreme  Conclave,  K.  D.  vs.  Wood,  120  Ga.  328,  4/  S.  E. 
940,  the  Code  again  came  up  for  construction  and  the  statements 
of  the  insured  were  declared  to  be  representations,  not  warran- 
ties, and  that  it  was  the  purpose  of  the  Code  to  get  away  from 
what  the  court  denominated  the  "finer  distinctions  and  strained 
constructions"  of  the  cases.  It  was  therefore  held  that  under 
the  Code  of  the  state  "a  policy  cannot  now  be  avoided  upon  the 
ground  of  the  falsity  of  the  representation,  though  warranted, 
unless  the  representation  be  material  and  the  variations  from 
truth  be  such  as  to  change  the  nature,  extent,  or  character  of 
the  risk."  But  the  court  further  held  that  if  the  representations 
have  such  variation,  although  the  applicant  may  have  made  them 
in  good  faith,  not  knowing  that  they  were  untrue,  if  they 
were  made  the  basis  of  the  contract,  such  contract  is  void.  "It 
is  therefore  immaterial,"  the  court  declared,  "whether  the  war- 
rantor acted  in  good  faith  in  making  them." 

The  facts  of  the  case  were  very  much  like  those  of  the  case  at 
bar.  The  applicant  represented  himself,  in  answer  to  a  question, 
as  not  having  heart  disease.  Of  this  representation  the  court 
said  that  it  "was  certainly  a  material  one,  and  doubtless  the  com- 
pany acted  upon  it."    And  further:    "It  is  scarcely  conceivable 
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that  the  company  would  have  issued  the  policy  if  the  applicant  had 
answered  that  he  was  or  had  been  afBicted  with  heart  disease, 
or  even  if  he  had  answered  doubtfully.  We  think  that  if  the 
answer  made  was  untrue,  the  plaintiff  below  cannot  recover." 

The  judgment  in  the  case  was  reversed  upon  the  ground,  among 
others  not  necessary  to  be  considered,  of  error  in  the  instruction 
of  the  court,  "that  if  Wood  had  heart  disease  and  did  not  know 
it,  the  failure  on  his  part  to  disclose  it  could  not  avoid  the  policy." 
There  was  dispute  as  to  the  fact,  but  the  court  did  not  pass  upon 
it,  remitting  it  as  a  question  for  the  jury  to  decide  at  the  next 
trial. 

In  Southern  L.  Ins.  Co.  vs.  Wilkinson,  53  Ga.  535,  549,  550, 
after  commenting  on  the  difference  the  cases  made  between  war- 
ranties and  representations,  the  peremptory  character  of  the 
former,  their  truth  being  the  only  question,  the  effect  of  the  latter 
being  determined  by  their  materialit}^  to  the  risk,  the  court  said 
the  Code  of  the  state  determined  the  character  of  the  statements. 
The  court  quoted  §  2479,  which  we  have  given,  and  §  2480, 
which  provides  that  "any  verbal  or  written  representation  of 
facts  by  the  assured  to  induce  the  acceptance  of  the  risk,  if  ma- 
terial, must  be  true  or  the  policy  is  void,"  and  said  that  "the 
proper  construction  is  that  if  there  be  any  variation  in  them  from 
what  is  true,  whereby  the  nature  or  extent  or  character  of  the 
risk  is  changed,  the  policy,  if  it  makes  them  the  basis  of  the  con- 
tract of  assurance,  will  be  void,  and  that  this  will  be  so  whether 
they  are  or  are  not  wilfully  or  fraudulently  made." 

It  is,  however,  contended  by  respondent  that  the  questions 
asked  in  the  application  were  tnithfully  answered,  or,  at  any 
rate,  whether  they  were  truthfully  answered  was  a  question  for 
the  jury.  And  it  is  insisted  that  the  answers  of  Salgue  in  regard 
to  other  insurance  and  the  action  thereon  by  other  companies 
were  correct. 

But  granting  that  the  truthfulness  of  the  answers  was  a 
question  for  the  jury,  the  testimony  was  conflicting;  and,  as  the 
verdict  was  general,  it  is  not  possible  to  say  what  view  the  jury 
took  of  the  conflict,  or  that  it  was  necessary  to  resolve  it  in  view 
of  the  charge  of  the  court,  or  how  they  would  have  resolved  it 
if  instructions  requested  by  the  insurance  company  had  been 
given. 

We  think  there  was  error  also  in  refusing  other  requests  for 
instructions.  We  have  seen  questions  were  addressed  to  Salgue 
as  to  the  names  and  residence  of  the  physicians  he  had  em- 
ployed or  consulted,  and  whether  any  physician  had  expressed 
an  unfavorable  opinion  upon  his  life  with  reference  to  life  insur- 
ance, and  also  whether  any  proposal  or  application  to  insure  his 
life  was  pending  in  another  company,  or,  if  made,  had  not  been 
granted.  To  the  first  question  he  gave  the  name  of  only  one 
physician.     There  was  testimony  that  he  had  consulted  others. 
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To  the  second  question  he  answered,  "No."    There  was  testimony 
that  the  answer  was  untruthful.     To  the  third  question  he  an- 
swered, "None."     The  truthfulness  of  the  answer  is  asserted 
notwithstanding  it  appeared   from  the  testimony   that  he  had 
made  appliqation  to  the  Penn  Mutual  Company,  which  applica- 
tion had  not  been  granted.    The  evidence  was  that  the  medical 
examiner  had  refused  to  pass  him  because  he  was  of  opinion  that 
he,  Salgue,  had  heart  disease,  and  so  reported  to  the  agent  of 
the  company.    The  agent  told  Salgue  if  he,  Salgue,  would  pay 
the  doctor's  fee  to  the  company,  he,  the  agent,  would  withdraw 
the  application  before  it  reached  the  company,  and  that  Salgue 
"could  answer  in  the  future  that  he  had  never  been  rejected  by 
any  company;"   and  the  agent  testified  "that  it  is  customary  en- 
tirely with  agents  to  stop  examinations  that  way." 

It  is  contended  by  respondent  that  this  testimony  shows  that 
Salgue's  application  to  the  Penn  Mutual  was  not  rejected,  but 
^as  withdrawn;   and,  besides,  whether  it  was  rejected  or  with- 
drawn was  a  question  for  the  jury.    We  are  unable  to  concur 
^Jth  either  contention.    The  question  was  a  very  broad  one.    It 
^^s  whether  any  proposal  or  application  had  been  made  for 
J^^ich  insurance  had  not  been  granted,  and  particulars  were  asked 
^^^»   "and   the  names  of  all   such   companies,   associations,  or 
l^^^^'^"    Regarding  the  sense  of  the  question — indeed,  if  not  its 
^    ^^^ — the  answer  was  untruthful.    The  question  certainly  called 
fOr  Something  more  than  an  absolute  negative.    Its  purpose  was 
^  ascertain  the  conduct  of  Salgue  with  reference  to  life  insur- 
^f%c:^  in  order  to  judge  of  him  as  a  risk.    If  it  had  been  answered 
^<:::^orcJing  to  the  facts,  the  company  would  have  received  infor- 
rcv-ation  of  circumstances  certainly  material  for  it  to  consider. 
-^His  conclusion  is  supported  as  we  have  seen,  by  the  cited 
p^^^S^a  cases,  and  is  not  opposed  by  Moulor  vs.  American  L. 
;f  -     CZo.  Ill  U.  S.  335,  2^  L.  ed.  447,  4  Sup.  Ct.  Rep.  466,  or 
Jjp^i^ix  Mut.  L.  Ins.  Co.  vs.  Raddin,  120  U.  S.  183,  30  L.  ed. 
^*    ^  Sup.  Ct,  Rep.  500.    In  the  Moulor  Case  it  was  held  that 
statements  made  by  an  applicant  would  be  considered  as  rep- 
^^^^>^t:ations  rather  than  warranties,  the  policy  leaving  it  in  doubt 
^'^lelx  they  were  contracted  to  be,  and  that  they  could  not  be 
^I!^^iclered  either  by  the  company  or  the  applicant  as  covering 
^?^^3es  which  the  latter  was  not  conscious  of  having.     It  was 
iH^     that  what  the  company  desired  of  the  applicant  was  the 
g/^^st  good  faith  toward  it,  making  "full,  direct,  and  honest  an- 
J^^^s  to  all  questions,  without  evasion  or  fraud,  and  without 
J/^P^ession,   misrepresentation,   or   concealment   of    facts   with 
'\ich  the  company  ought  to  be  made  acquainted;  and  that  by  so 
c?^?^&  and  only  by  so  doing,  would  he  be  deemed  to  have  made 
^^^^  and  true  answers.' " 
^^  Phcenix  Mut.  L.  Ins.  Co.  vs.  Raddin,  there  is  a  clear  definition 
?^  principles.    Answers  to  questions  propounded  to  an  applicant, 
^^  '^as  held,  will  be  considered  representations  unless  clearly  in- 
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tended  by  both  parties  to  be  warranties,  as  to  which  substantial 
truth  in  everything  material  to  the  risk  is  all  that  is  required  of  the 
applicant.  And  it  was  decided:  **Whether  there  is  other  insur- 
ance on  the  same  subject,  and  whether  such  insurance  has 
been  applied  for  and  refused,  are  material  facts;  at  least,  when 
statements  regarding  them  are  required  by  the  insurers  as  part  of 
the  basis  of  the  contract.  *  ♦  ♦  Where  an  answer  of  the  ap- 
plicant to  a  direct  question  of  the  insurers  purports  to  be  a  com- 
plete answer  to  the  question,  any  substantial  misstatement  or 
omission  in  the  answer  avoids  a  policy  issued  on  the  faith  of  the 
application." 

The  medical  examiner,  as  we  have  seen,  put  down  the  answer 
**No"  to 'the  question  asked  Salgue  as  to  whether  he  had  heart 
disease,  after  being  informed  by  Salgue,  that  he,  Salgue,  had  been 
told  by  physicians  that  his  heart  was  affected.  It  appears  from  the 
evidence  that  the  other  answers  of  Salgue  in  his  application  were 
written  down  by  the  agent  of  the  company ;  and  there  is  testimony 
for  and  against  the  fact  that  Salgue  informed  the  agent  of  the 
opinion  entertained  of  him  by  his  physicians,  and  that  he  also  in- 
formed the  agent  of  other  applications  for  insurance.  It  is  hence 
contended  that  the  agent,  not  Salgue,  is  responsible  for  the  posi- 
tive character  of  the  answers,  and  that  the  insurance  company  is 
estopped  by  this  action  of  the  agent  and  his  knowledge  of  the 
actual  conditions  and  circumstances.  It  is  therefore  further  con- 
tended that  the  case  comes  within  the  principle  of  the  cases  which 
establish  that  where  the  agent  of  the  company  prepares  the  appli- 
cation or  makes  representations  to  the  insured  as  to  the  character 
and  effect  of  the  statements  of  the  application,  he  will  be  regarded 
in  so  doing  as  the  agent  of  the  company,  and  not  the  agent  of  the 
insured.  Among  the  cases  cited  to  sustain  the  principle  are  the 
following  in  this  court:  Union  Mut.  L.  Ins.  Co.  vs.  Wilkinson,  13 
Wall.  222,  20  L.  ed.  617;  American  L.  Ins.  Co.  vs.  Mahone,  21 
Wall.  152.  22  I...  ed.  593 ;  New  Jersev  Mut.  L.  Ins.  Co.  vs.  Baker, 
94  U.  S.  610,  24  L.  ed.  268;  Continental  L.  Ins.  Co.  vs.  Cham- 
berlain, 132  U.  S.  304,  33  L.  ed.  341,  10  Sup.  Ct.  Rep.  87;  Ger- 
man-American Mut.  Life  Ass'n  vs.  Farley,  supra,  is  also  cited,  and 
being  a  Georgia  case,  its  authority  is  especially  urged. 

There  are,  however,  later  cases  which  enforce  the  provisions  of 
a  policy,  and  we  have  seen  that  it  was  agreed  in  the  policy  under 
review  "that  no  statement  or  declaration  made  to  any  agent,  ex- 
aminer, or  other  person,  and  not  contained  in'*  the  application, 
should  "be  taken  or  construed  as  having  been  made  to  or  brought 
to  the  notice  or  knowledge  of"  the  company,  "or  as  charging  it 
with  any  liability  by  reason  thereof."  And  he,  Salgue,  expressed 
his  understanding  to  be  that  the  company  or  one  or  more  of  its 
executive  officers,  and  no  other  person,  could  grant  insurance  or 
make  any  agreement  binding  upon  the  company. 

The  competency  of  applicants  for  insurance  to  make  such  agree- 
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ments,  and  that  they  are  binding  when  made,  is  decided  by  North- 
em  Assur.  Co.  vs.  Grand  View  Bldg.  Ass'n,  183  U.  S.  308,  46  L. 
ed.  213,  22  Sup.  Ct.  Rep.  133 ;  Northern  Assur.  Co.  vs.  Grand 
View  Bldg.  Ass'n,  203  U.  S.  106,  51  L.  ed.  109,  27  Sup.  Ct.  Rep. 
27;  Penman  vs.  St.  Paul  F.  &  M.  Ins.  Co.  216  U.  S.  311,  54  L.  ed. 
493, 30  Sup.  Ct.  Rep.  312. 

To  the  contention  that  German-American  Mut.  Life  Ass'n  vs. 
Farley  is  determinative,  we  answer  that  the  principle  which  it  is 
^ted  to  support  is  one  of  general  jurisprudence,  and  therefore  the 
case  is  not  controlling.  Kuhn  vs.  Fairmont  Coal  Co.  215  U.  S. 
349,  54  1,.  ed.  228.  30  Sup.  Ct.  Rep.  140. 

This  case  was  consolidated  by  the  court  against  the  objection 
of  the  insurance  company,  with  the  trial  of  the  case  of  the  same 
Pjaintiflf  against  the  Pnidential  Insurance  Company.     This  ac- 
tion of  the  court  was  based  on  §  921  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  685),  which  provides  that  "causes  of  a 
^^^e  nature,  or  relative  to  the  same  questions,"  may  be  consoli- 
dated "when  it  appears  reasonable  to  do  so."    The  action  of  the 
(^ourt  is  assigned  as  error.     We  doubt  if  it  was  reasonable  to 
2^nsoIidate  the  cases.    We  need  not,  however,  pass  definitely  on 
^"^t  point,  as  we  direct  a  new  trial  on  other  grounds. 
Judgment  reversed  and  cause  remanded  to  the  District  Court 
Lr^   riew  trial. 
^'"-   Justice  Pitney  dissents. 


-♦^♦- 


UNITED  STATES  SUPREME  COURT. 


\ 


^^^JDENTIAL  IN.SURANCE  COMPANY  of  America,  Petitioner, 

vs, 
'  ^^    T.  MOORE,  Administrator  of  John  Andrew  Salgue,  Deceased.* 

iNSXj-piANCE  —  UNTRUE    STATEMENTS    IN    APPLICATION  — 
^OOD  FAITH  OF  INSURED. 

^^'iations  from  tlie  truth  in  the  statements  made  by  the  insured  in  his 
Application  for  life  insurance,  which  are  by  the  policy  expressly  made 
^**«  basts  of  the  insurance  contract,  will,  under  the  construction  given 
^o  Ga.  Code,  §§  2479,  2480,  by  the  courts  of  that  state,  avoid  the  policy 
*^  such  untruths  are  such  as  change  the  nature,  extent,  or  character 
^f  the  risk,  whether  they  are  made  in  good  faith,  without  knowledge 

-      ^f  their  untruth,  or  are  made  fraudulently  or  wilfully. 

^£2!L^^^^''  ^^^^^'  ^^^  Insurance,  Cent.  Dig.  §§  540,  549;  Dec.  Dig.  §  256.) 
*  Argued  Nov.  6,  1913.    Decided  Dec.  22,  1913.    34  Sup.  C.  Rep.  191.  ' 
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INSURANCE— UNTRUE  ANSWERS  OF  INSURED— OTHER    AP- 
PLICATIONS FOR  INSURANCE. 

2.  Untrue  answers  material  to  the  risk  which,  under  Ga.  Code,  §§  2479, 

2480,  as  construed  by  the  courts  of  that  state,  avoid  the  policy,  were 
given  by  the  insured  in  his  application  made  a  part  of  the  insurance 
contract,  where  he  answered  "no"  to  the  question  whether  "any  com- 
pany or  companies  and  when,"  and  mentioned  but  one  other  company 
in  answer  to  the  question  whether  application  for  insurance  was  then 
pending  in  any  other  company,  while  in  fact  he  then  had  applications 
in  two  other  companies  pending,  and  where,  having  made  an  ap- 
plication for  insurance  to  the  local  agent  of  another  company  whose 
medical  examiner  refused  to  pass  him,  he  had  withdrawn  such  appli- 
cation upon  the  advice  of  the  agent,  before  it  reached  the  'nsurance 
company. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  679;  Dec.  Dig.  §  300.) 

INSURANCE— ESTOPPEL      OF      INSURER— KNOWLEDGE       OF 
AGENT. 

3.  No  knowledge  of  the  local  agent  who  prepared  the  application   for  a 

policy  of  life  insurance  can  estop  the  insurance  company  from  insisting: 
that  ihe  policy  is  void  because  of  material  untrue  statements  in  such 
application,  which  is  made  a  part  of  the  insurance  contract,  where  the 
policy  provides  that  "no  agent  has  power  in  behalf  of  the  company  to 
make  or  modify  this  or  any  contract  of  insurance  extending  the  time 
for  paying  a  prem.ium,  to  waive  any  forfeiture,  or  to  bind  the  company 
by  making  any  promise,  or  making  or  receiving  any  presentation  or 
information." 
(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  968-997;  Dec.  Dig.  §  378.) 

On  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  to  review  a  judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  for  the  Southern  District  of  Georgia  in  favor  of  plaintiff 
in  an  action  on  a  policy  of  life  insurance.  Reversed  and  remanded  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Eugene  R.  Black,  Sanders  McDaniel,  and  Edward  D.  Dnffield. 
for  Petitioner. 

Messrs.  M inter  Wimberly,  Alexander  Akerman,  and  Jesse  Harris^ 
for  Respondent. 

McKknna.  J.,  delivered  the  opinion  of  the  court. 

Action  upon  a  policy  of  insurance  for  $5,000,  issued  by  peti- 
tioner, herein  called  the  insurance  company,  upon  the  life  of 
John  Andrew  Salgue.  It  was  consolidated  and  tried  with  the 
case  against  the  ^Etna  Company,  and  resulted  in  a  verdict  for 
the  amount  of  the  policy,  upon  which  judgment  was  entered. 
It  was  affirmed  by  the  circuit  court  of  appeals  and  the  case  'was 
then  brought  here.  Though  consolidated  in  the  district  court 
with  the  other  case,  it  is  here  upon  a  separate  record  and  sub- 
mitted upon  a  separate  argument.  It,  however,  involves  some 
of  the  same  fundamental  questions. 

Salgue,  in  his  application  for  insurance,  declared  and  war- 
ranted that  he  was  in  good  health  and  that  all  the  statements  and 
answers  to  the  questions  put  to  him  were  complete  and  true,  and 
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f*^^!:    the  declaration  should  constitute  a  part  of  the  contract  of 

^Msia  ranee  applied  for.    He  further  agreed  that  the  policy  should 

/i?^    take  efifect  until  the  same  should  be  issued  and  delivered  by 

*^^^   company  while  his  health  was  in  the  same  condition  as  de- 

^^ilDed  in  the  application. 

^,    ^^^rtain  provisions  were  made  part  of  the  policy,  among  others, 

^/^^t:   "no  agent  has  power  in  behalf  of  the  company  to  make  or 

^^^clify  this  or  any  contract  of  insurance,  extending  the  time  for 

i^>^ing  a  premium,  to  waive  any  forfeiture,  or  to  bind  the  com- 

^^•^>r  by  making  any  promise,  or  making  or  receiving  any  prescn- 

^i<:>n  or  information/' 
-V^  ^^n  the  medical  examination  he  declared  as  follows:    "I  hereby 
^^^^rant  that  the  answers  to  these  questions  are  true  and  cor- 
^3|^^,  and  that  they  shall  form  a  part  of  the  contract  of  insurance 
^J^  X^Xied  for."    The  questions  in  the  application  and  the  answers 
^^^eto  were  as  follows : — 
>^  ^^    *  ilas  any  company  or  association  ever  declined  to  grant  insur- 
^^^^^  on  your  life,  or  issue  a  policy  of  a  different  kind,  or  for  a 
^^^  less  than  that  applied  for  ?" 
Answer:     "No." 

"If  *yes,'  give  name  of  company  or  companies  and  when." 
(No  answer  was  given  to  this  question.) 

'Is  application  for  insurance  on  your  life  pending  at  this  time 
in  any  other  company ;  if  so,  give  the  name  of  the  company." 
Answer:  "Yes;  Provident  Savings  Life." 
"When  were  you  last  attended  by  a  physician  ?"    ' 
Answer:    "Early  spring  of  1905." 
"For  what  complaint?" 
Answer :    "Bilious  fever,  two  days." 
"Have  you  ever  had  any  serious  illness  ?" 
Answer:    "No." 
"Are  you  in  good  health  ?" 
Answer:    "Yes." 

There  was  testimony  in  the  case  tending  to  show  that  these 
^nswers  were  untrue;  that  he  had  chronic  acid  gastritis  and 
?^^''t  disease,  and  that  other  applications  for  insurance  were  pend- 
^S-  and  others  not  granted.  And  it  is  urged  that,  the  answers 
J^  the  questions  above  stated  being  in  the  negative,  he  omitted  to 
'^^^Ver  other  questions  which  were  material  to  be  answered  in 
rder  to  make  his  statement  complete  and  truthful;  that  there- 
^^^    his  omission  to  answer  amounted  to  a  fraudulent  conceal- 

"^^n-or  is  assigned  on  the  ruling  of  the  court  refusing  to  direct  a 
: J^^^ict  for  the  insurance  company  and  refusing  certain  special 
^^Jtnictions. 

^  *^he  policy  is  conceded  to  be  a  Georgia  contract,  and  it  is  con- 
Uded  that  the  warranties  contained  in  the  application  were  all 
^terial  to  the  risk,  and  that  they  were  all  broken  (i)  because  the 
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evidence  showed  that  the  answers  to  the  questions  were  false, 
thereby  avoiding  the  policy;  (2)  the  policy  was  not  delivered  to 
Salgue  while  he  was  in  good  health,  that  being  a  condition  pre- 
cedent to  its  taking  effect;  and  (3)  the  policy  was  void  by  reason 
of  incomplete  and  untruthful  answers.  This,  it  is  urged,  is  the 
effect  of  the  Georgia  law,  which,  while  it  modifies  the  imperative 
character  of  statements  by  an  applicant  for  insurance  as  war- 
ranties, yet  provides  that  any  variation  from  the  facts  stated  "by 
which  the  nature  or  extent  or  character  of  the  risk  is  changed  will 
avoid  the  policy."  Code  of  Georgia,  §  2479. 

The  insurance  company,  therefore,  to  sustain  its  contention  that 
a  verdict  should  have  been  directed  for  it,  must  establish  that  the 
representations  were  material  to  the  risk,  and  that  they  were 
untrue.  Whether  they  were  untrue  is  a  question  of  fact;  and  as 
the  proposition  of  law  which  the  insurance  company  relies  upon  is 
exhibited  by  the  special  request,  we  shall  pass  to  the  consideration 
of  the  latter.  It  presents  the  question  of  the  materiality  of  Sal- 
gue's  statements  to  the  risk  as  one  of  law.  The  court  submitted  it 
to  the  jury  as  a  question  of  fact,  and  made  as  elements  of  decision 
Salgue's  motive,  his  good  or  bad  faith,  his  mistake  or  fraud  in 
making  the  representations.  This  we  think,  is  the  sense  conveyed 
by  the  charge  of  the  Court,  as  we  said  in  ^tna  L.  Ins.  Co.  vs. 
Moore,  just  decided  [231  U.  S.  54,  ante,  186,  34  Sup.  Ct.  Rep. 
186],  notwithstanding  there  are  here  and  there  qualifying  words 
and  a  distinction  made  between  misrepresentation  of  facts  and  the 
concealment  of  them.  A  few  excerpts  from  the  charge  will  illus- 
trate this.  After  defining  a  warranty  the  court  said:  "On  the 
other  hand  representations  are  statements  made  to  give  infor- 
mation to  the  insurer,  and  otherwise  induce  it  to  enter  into 
the  insurance  contract,  and  unless  distinctly  material,  and  made 
with  fraudulent  purpose  (italics  ours)  do  not  avoid  the  policy. 
*  *  *  Substantial  integrity  of  conduct  on  the  part  of  both 
insurer  and  insured  is  the  prime  object  the  law  seeks  to 
obtain.  ♦  *  *  The  law  of  Georgia,  while  requiring 
that  every  application  for  insurance  must  be  made  in  the 
utmost  good  faith,  and  that  representations  are  considered 
as  covenanted  to  be  true,  otherwise  the  policy  will  be 
voided,  also  provides  that  a  failure  to  state  a  material  fact,  if  not 
done  fraudulently,  does  not  void  the  policy.  On  the  other  hand, 
the  wilful  and  fraudulent  concealment  of  such  a  fact  which  would 
enhance  the  risk  of  the  company  will  have  the  effect  to  void  it. 
What  is  here  stated  to  be  true  of  wilful  concealment  is  also  true  of 
wilful  misrepresentation  by  the  applicant  to  his  agent  as  to  any 
material  inquiry  made.  It  follows  that  under  the  law  of  Georgia, 
a  misrepresentation  in  staternent  or  a  concealment  of  fact  must 
first  be  material,  or  must  be  wilfully  or  fraudulently  made  in  order 
to  annul  the  insurance." 
After  further  explanation,  the  court  said : — 
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"These  are  the  general  principles.  To  make  them  distinctly  ap- 
plicable to  your  duty,  you  are  instructed  that  you  must  determine 
from  all  the  facts,  first,  did  Salgue  make  a  misrepresen- 
tation or  concealment  of  a  fact  of  which  he  had  knowledge  ?  If  he 
did  not  the  defense  on  this  point  must  fail.  Second,  if  he  did, 
was  such  misrepresentation  or  concealment  so  material  that  it 
would  have  influenced  one  or  both  of  the  defendants  not  to  issue 
the  policy  of  insurance  upon  the  respective  applications?  And, 
third,  in  connection  with  this  your  inquiry  will  be,  if  such  a  ma- 
terial misrepresentation  or  concealment  as  would  have  caused  the 
defendants  or  either  of  them  to  withhold  insurance  was  made,  was 
it  by  Salgue  wilfully  or  fraudulently  done?  In  the  absence  of 
wilful  or  fraudulent  misrepresentation  or  concealment  of  a  ma- 
terial fact,  the  policy  stands  good  and  the  insurance  company  must 
pay  what  it  promised  to  pay  by  its  policy,  when  it  accepted  the 
premium  of  the  applicant." 

This  being  the  charge  of  the  court,  wherein  did  it  militate 
against  the  special  request,  which  is  as  follows : — 

"The  defendant.  The  Prudential  Insurance  Company  of  Amer- 
ica, requests  the  court  to  charge  as  follows : — 

"Question  4-B  of  the  application  of  said  John  A.  Salgue  to  the 
said  The  Prudential  Insurance  Company  of  America  is  as  follows : 
'Has  any  company  or  association  ever  declined  to  grant  insurance 
on  your  life,  or  issued  a  policy  of  a  different  kind,  or  for  a  sum 
less  than  applied  for?  (Answer  "Yes"  or  "No.")'  The  answer  to 
this  question  is  *No.' 

"The  defendant  insists  that  this  answer  is  false,  and  says  that 
the  said  Salgue,  in  the  month  of  June.  1905,  prior  to  the  time  of 
making  this  application,  applied  to  the  Penn  Mutual  Life  Insur- 
ance Company  for  a  policy,  and  was  declined.  If  you  believe 
from  the  evidence  that  the  said  Salgue  made  application  to  An- 
derson Clark,  the  agent  for  the  Penn  Mutual  Life  Insurance  Com- 
pany, for  insurance,  and  that  this  application  was  signed  by  the 
said  Salgue,  and  that  this  application  was  handed  by  the  said  An- 
derson Clark,  as  agent  for  the  Penn  Mutual  Insurance  Company, 
to  Dr.  Little,  examiner  for  the  said  Penn  Mutual  Company,  for 
examination,  and  that  Dr.  Little,  as  said  examiner,  e^camined  the 
said  Salgue,  and  stated  to  the  said  Salgue  that  he  had  heart 
trouble,  and  that  for  this  reason  he  could  not  pass  him,  then  I 
charge  you  that  this  would  amount  to  a  declination  by  the  Penn 
Mutual  Life  Insurance  Company  of  the  application  for  insurance 
made  to  it  by  the  said  Salgue,  and  if  you  believe  from  the  evidence 
that  such  application  was  made  and  that  such  declination  was  made, 
then  I  charge  you  that  the  answer  of  Salgue  to  this  question  was 
false,  and  that  it  was  warranted  to  be  true,  and  that  it  was  as  to 
a  material  matter  which  would  tend  to  change  the  nature,  extent, 
and  character  of  the  risk  assumed,  and  that  in  this  event  plaintiff 
could  not  recover." 
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It  is  contended  that  the  instruction  was  "legal  and  pertinent"  to 
the  issue,  and  was  not  incorporated  in  the  charge  of  the  court. 
The  court,  we  have  seen,  did  not  incorporate  the  instruction  in  its 
charge,  and  that  the  instruction  was  legal  and  pertinent  to  the  issue 
between  the  parties  is  shown  by  the  opinion  in  the  iEtna  Case. 

The  instruction  based  on  the  facts  stated  was  peremptory  of  the 
right  of  the  insurance  company  to  recover.  But  respondent  con- 
tends that  the  requirement  was  either  void,  or  that  the  agent  of  the 
company  wrote  down  and  reported  the  answer,  knowing  the  facts, 
and  therefore  the  company  is  estopped  to  dispute  the  correctness 
of  the  answer  or  its  completeness.  There  was  testimony  in  the 
case  upon  which  the  contention  could  be  based.  But  the  case  was 
not  submitted  to  the  jury  in  that  view.  This  phase  of  the  case,  as 
its  other  phases,  was  made  to  turn  upon  the  good  faith  of  Salgue, 
not  upon  the  materiality  of  the  fact  or  the  action  of  the  agent  of 
the  insurance  company.  The  court  stated  to  the  jury  that  the 
contention  of  the  insurance  company  was  that  the  transaction  with 
the  Penn  Mutual  showed  a  rejection  of  Salgue's  application  by  that 
company,  "to  be  determined  by  the  court  as  a  matter  of  law."  With 
the  contention  the  court  said  it  was  unable  to  agree,  "and  leaves  the 
question  to  the  jury,  it  being  a  mixed  question  of  law  and  fact." 

The  testimony  in  regard  to  the  application  to  the  Penn  Mutual 
is  the  same  as  in  the  Mtm  Case.  We  need  not  repeat  it  It  may 
be  that  it  cannot  be  literally  said  that  any  company  or  association 
had  rejected  an  application  by  Salgue.  If  that  had  been  the  ques- 
tion, and  regarding  sense,  rather  than  form,  it  could  be  contended 
that  the  answer  was  untruthful.  But  the  question  asked  Salgue 
was  broader.  He  was  asked  "if  any  company  or  association  ever 
declined  to  grant  insurance"  on  his  life,  and  the  further  question 
was  put :  "If  so,  give  the  name  of  the  company  or  companies,"  to 
which  he  gave  no  answer.  He  was  also  asked,  "Is  application  for 
life  insurance  on  your  life  pending  at  this  time  in  any  other  com- 
pany ;  if  so,  give  the  name  of  the  company  ?"  To  the  latter  ques- 
tion he  answered,  "Yes ;  Provident  Savings  Life."  At  that  time  he 
had  an  application  pending  with  the  Sun  Life  Insurance  Company 
of  Canada.  The  answers  were,  therefore,  not  true,  and  we  think 
that  they  \yere  material  to  the  risk  within  the  meaning  of  the  Geor- 
gia Code.    JEtna,  L.  Ins.  Co.  vs.  Moore. 

It  is  contended  here,  as  in  the  iEtna  Case,  that  the  company  is 
estopped  by  the  knowledge  of  the  agent,  and  the  same  cases  are 
cited  as  were  cited  there.  We  answer  here  as  we  answered  there, 
that  the  terms  of  the  policy  constituted  the  contract  of  the 
parties  and  precluded  a  variation  of  them  by  the  agent.  We 
may,  however,  observe  that  Salgue  did  not  inform  the 
medical  examiner  in  this  case,  as  he  did  in  the  ^Etna  Case, 
that  he  was  told  he  had  heart  disease.  In  other  words,  he  made  no 
communication  to  the  examiner  which  modified  in  any  way  the 
positive  character  of  his  answers  to  the  questions  put  to  him.    The 
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testimony  is  conflicting  as  to  the  information  he  gave  to  the  agent 
of  the  company,  who,  the  evidence  shows,  prepared  the  applica- 
tion. 

We  think,  therefore,  that  the  court  erred  in  refusing  the  special 
request. 

It  is  also  contended,  as  it  was  in  the  ^Etna  Case,  that  the  District 
Court  erred  in  consolidating  the  causes,  and  it  must  be  admitted 
that  petitioner  here  has  more  ground  of  complaint  of  the  ruling 
than  the  iEtna  Company.  We  are,  however,  not  required  to  pass 
upon  the  contention,  though,  as  we  said  in  the  other  case,  there  are 
grounds  for  it. 

Judgment  reversed  and  cause  remanded  to  the  District  Court  for 
a  new  trial. 

*  Mr.  Justice  Pitney  dissents. 


-♦♦♦- 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Eighth  Circuit. 


/ 


I 


BLAKE 

vs. 

OLD  COLONY  LIFE  INS.  CO.  (No.  3,722.)* 

INS-^XLJRANCE— FOREIGN  INSURANCE  COMPANIES— DEPOSIT 
OF  SECURITIES— TRUST. 
^^^^  posit  of  securities  by  a  foreign  life  insurance  company  with  the  Su- 
JK^erintendent  of  Insurance  of  a  state,  required  by  him  as  a  condition 
"^o  the  granting  of  a  license  to  do  business  in  the  state,  but  not  re- 
^^uired  by  the  statutes  of  the  state,  did  not  create  a  trust  in  favor  of 
^^omestic  policyholders  of  the  company,  where  there  was  no  agreement 
^^0  that  effect  and  no  evidence  that  such  was  the  intention  of  the  com- 
X)any,  and  on  withdrawal  from  the  state  the  company  is  entitled  to  a 

.j;^^        Redelivery  of  the  securities. 

^^^r  other  cases,  see  Insurance,  Cent.  Dig.  §  23;   Dec.  Dig.  g  2L) 

j>^  ^n  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 

^^^^ict  of  Missouri;  Arba  S.  Van  Valkenburgh,  Judge. 
p^         Action  at  law  by  the  Old  Colony  Life  Insurance  Company  against 
6^^"^^?^  Blake.    Judgment  for  plaintiff,  and  defendant  brings  error.    Af- 

C^       miiott  W.  Major,  Atty.  Gen.,  and  Campbell  Cummings,  Asst.  Atty. 
^*^-,  for  Plaintiff  in  Error. 

Silver  &  Dumm,  of  Jefferson  City,  Mo.,  for  Defendant  in  Error. 
Before  Hook  and  Smith,  Circuit  Judges. 

"*    Decision  rendered,  Nov.  19,  1913.    209  Fed.  Rep.  309. 

Vol.  XL.III.— 22 
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Smith,  C.  J. 

The  state  of  Missouri  has  an  insurance  department,  the  chief 
officer  of  which  is  designated  as  the  "Superintendent  of  the  In- 
surance Department."  Mr.  Robert  G.  Yates  held  this  office  in  the 
years  1903  and  1904.  He  was  then  succeeded  by  W.  D.  Vandiver 
who  in  turn  was  succeeded  by  the  plaintiff  in  error,  hereafter 
called  the  defendant,  Frank  Blake.  In  1903  and  1904  Mr.  Joseph 
B.  Reynolds  was  the  actuary  of  the  department.  The  laws  of 
Missouri  have  at  all  times  here  material  contemplated  the  organ- 
ization of:  (i)  Life  and  accident  companies  on  the  joint-stock  or 
mutual  plan,  or  the  two  combined;  (2)  assessment  insurance  com- 
panies; (3)  companies  on  the  stipulated  premium  plan;  and 
others.  This  was  an  action  in  replevin  by  the  Old  Colony  Life 
Insurance  Company,  hereafter  called  the  plaintiff,  against  Frank 
Blake,  to  recover  three  notes  and  trust  deeds  given  to  secure  the 
same.  The  parties  filed  a  stipulation  in  writing,  waiving  a  jury  as 
provided  in  section  649  of  the  Revised  Statutes  (U.  S.  Comp.  St. 
1901,  p.  525).  The  court  made  special  findings  of  fact  substan- 
tially as  follows : — 

This  is  an  action  of  replevin  for  securities,  amounting  to  $S,ooo, 
deposited  by  the  Cosmopolitan  Life  Association  on  or  about  Oc- 
tober 17,  1903,  with  the  insurance  department  of  the  state  of  Mis- 
souri. The  defendant  Blake  is  now  superintendent  of  that  depart- 
ment, and  is  now  in  possession  and  custody  of  such  securities. 
The  Cosmopolitan  Life  Insurance  Association  was  a  foreign  cor- 
poration, organized  under  the  laws  of  the  state  of  Illinois,  and 
made  application  to  transact  business  in  the  state  of  Missouri  on 
the  stipulated  premium  plan,  under  article  4  of  chapter  1 199  of  the 
Revised  Statutes  of  the  state  of  Missouri  of  1899.  On  making 
application  to  the  insurance  department  of  the  state  of  Missouri  it 
was  informed  by  the  then  Superintendent  of  Insurance  that  it  was 
the  ruling  of  the  insurance  department  of  the  state  of  Missouri 
that  before  a  license  under  the  stipulated  premiiun  law  could  be 
issued  it  would  be  necessary  for  the  Cosmopolitan  Association  to 
deposit  $5,000  in  money  or  securities  with  the  department.  The 
construction  placed  upon  the  law  by  the  department  was  that  all 
companies,  foreign  or  domestic,  must  make  such  deposit  before 
authority  to  do  business  in  the  state  could  properly  be  issued.  The 
actuary  of  the  department,  Mr.  Joseph  B.  Reynolds,  also  informed 
the  company  that  it  would  be  required  to  deposit  $5,000  before 
securing  a  license  in  the  state,  under  the  stipulated  premium  law, 
for  the  reason  that  it  had  no  such  deposit  in  the  state  of  Illinois, 
and  that  the  Missouri  department  would  require  that  the  deposit, 
if  not  made  there,  must  be  made  in  Missouri,  in  order  that  it  might 
be  placed  on  the  same  basis  as  domestic  companies  under  the  same 
law.  No  requirement  existed  under  the  laws  of  Illinois  for 
making  said  deposit  with  the  Illinois  insurance  department  and 
that  department  would  not  receive  such  a  deposit.    The  Cosmo- 
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politan  Association  at  once  arranged  to  make,  and  did  make 
the  required  deposit  with  the  Missouri  insurance  department,  and 
thereupon  the  license  to  do  business  in  Missouri  was  granted  to  it 
by  that  department.    Contemporaneously  with  this  application  on 
the  part  of  the  Cosmopolitan  Association,  that  company  had 
undertaken  to  reinsure  the  business  of  a  fraternal  insurance  com- 
pany, known  as  the  Royal  Tribe  of  Joseph,  then  doing  business  in 
the  state  of  Missouri,  and  the  reinsurance  agreement  entered  into 
between  the  two  organizations  was  submitted  to  the  insurance 
department  of  the  state  of  Missouri  for  approval.    That  approval 
was  granted  upon  the  making  of  the  deposit  and  the  issuance  of 
the  certificate  of  authority  or  license  as  aforesaid,  and  thereupon 
the  Cosmopolitan  Association  took  over  the  business  of  the  fra- 
ternal organization  under  said  reinsurance  agreement.    This  cer- 
tificate of  authority  or  license  was  renewed  for  one  year  upon 
^he  1st  of  March,  1904,  and  again  upon  the  12th  day  of  May,  1905, 
^or  a  period  terminating  March  i,  1906,  and  the  Cosmopolitan 
Association  continued  to  do  business  in  Missouri  until  the  ist  day 
^  January,  1906,  when  it  withdrew  from  the  state  and  requested 
Jjat  its  certificate  of  authority  and  license  be  canceled.    Meantime 
y^^  Securities  that  it  originally  deposited,  and  which  are  the  sub- 
p^^^^atter  of  this  suit,  remained  on  deposit  with  the  insurance  de- 
/jU-T^^nt,  and  were  left  there  without  demand  by  the  Cosmopol- 
^^-^-ssociation  after  its  withdrawal  from  the  state.   Subsequently, 
iffifc^^  or  about  the  9th  day  of  September,  1909,  an  agreement  was 
A^^^sr^ci  into  between  the  Cosmopolitan  Association  and  the  Old 
^lc>^^y   Life  Insurance  Company,  a  corporation  organized  under 
th^    ^^-"vvs  of  the  state  of  Illinois,  plaintiflF  herein,  whereby  plain- 
tj^   P^'^^r^chased  all  the  assets  of  the  Cosmopolitan  Association  of 
^f^!^   crharacter  and  descrfption,  and  plaintiff  agreed  to  assume  all 
\'^i-^-^^   of   said  association   for   death  claims,  and  all  other 
\/*^^*'ti^s  of  such  association  shown  by  an  attached  exhibit.    Plain- 
.,    l^x-^her  agreed  that  holders  of  stipulated  premium  policies  in 
.      ^Cosmopolitan  Association  should  be  entitled  to  receive,  in  ex- 
Ij.  ^S^    for  their  policies  in  said  association,  the  plaintiflF's  "whole 
1  ^  ^|^:»iparticipating  policy"  at  the  same  rates  of  premium  they 
^       *^^^«n  paying  to  said  Cosmopolitan  Association,  plus  the  in- 
2^^^^    in  said  rates  necessary  to  conform  to  their  attained  ages ; 
^  5^1^  the  same  day  the  Cosmopolitan  Association  for  valuable 
*  ^^^erations,  chief  among  which  was  the  assumption  of  the  risks 
,    ^^id  association  by  plaintiflF,  transferred,  conveyed,  and  as- 
^^^^d  to  the  plaintiflF,  by  writing  duly  executed,  all  the  moneys, 
^^Mrities,  books,  records,  office  furniture,  bills  receivable,  and  all 
Quier  personal  or  mixed  property  or  eflFects  belonging  to  said  Cos- 
mopolitan Association.  Thereafter  plaintiflF  by  letter  made  demand 
upon  the  defendant  as  Insurance  Superintendent  for  the  recog- 
Ijition  of  plaintiflF  as  the  owner  and  assignee  of  the  funds  in  his 
ds,  and  defendant  refused  until  all  of  the  outstanding  policy- 
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holders  who  might  be  held  to  have  the  right  to  proceed  against  the 
deposit  were  satisfied.  Coupled  with  this  demand  plaintiff  as- 
serted that  it  did  not  desire  to  withdraw  this  deposit  from  the  in- 
surance department'of  the  state  of  Missouri  until  all  the  policies 
that  were  formerly  issued  by  the  Cosmopolitan  Association  were 
fully  satisfied.  This  was  done  before  the  plaintiff  company  had  in- 
vestigated the  nature  of  the  deposit  and  the.  requirements  of  the 
law  under  which  it  was  made.  Meanwhile  a  number  of 
suits  were  filed  in  Missouri  against  the  plaintiff  company,  by 
persons  holding  policies  in  the  Cosmopolitan  Association 
issued  while  it  was  doing  business  in  this  state.  Judgments 
were  afterwards  secured  against  the  Cosmopolitan  Association, 
aggregating  about  $2,000  and  some  other  small  claims  are 
pending.  Steps  were  taken  under  the  Missouri  statutes  to 
subject  this  deposit  to  the  payment  of  these  judgments. 
The  plaintiff  made  demand  upon  the  defendant  for  these  securities, 
which  demand  was  refused.  This  suit  followed.  The  Cosmo- 
politan Association  is  no  longer  doing  business,  and  has  no  assets 
out  of  which  claims  may  be  satisfied.  The  plaintiff  now  has 
assumed  the  obligations  of  the  Cosmopolitan  Association  to  the 
extent  hereinabove  set  forth.  It  is  doing  a  legal  reserve  life  insur- 
ance business  in  the  state  of  Illinois,  and  perhaps  elsewhere,  but 
not  in  Missouri.  Its  headquarters  are  in  the  city  of  Chicago, 
and  it  has  on  deposit  with  the  insurance  department  of  Illinois 
an  aggregate  of  $221,000.  The  laws  of  Illinois  do  not  know 
stipulated  premium  plan  companies  as  defined  in  the  laws  of 
Missouri,  and  no  deposits  are  there  required  or  authorized  from 
such  companies,  either  foreign  or  domestic.  It  is  conceded  that 
there  is  no  question  of  retaliatory  law  present  in  this  case.  At 
the  time  of  the  making  of  the  deposit*nothing  was  said  or  done 
with  reference  thereto  by  the  representatives  of  the  Cosmopolitan 
Association  or  of  the  state,  except  as  hereinabove  set  forth,  but 
the  following  certificate  or  license  was  issued : — 

"It  is  hereby  certified  that  the  Cosmopolitan  Life  Insurance 
Association  of  Freeport,  Illinois,  has  complied  with  the  require- 
ments of  the  insurance  laws  of  this  state  and  is  hereby  authorized, 
subject  to  the  provisions  thereof,  to  do  business  of  life  insurance 
on  the  stipulated  premium  plan  in  the  state  of  Missouri,  until  the 
first  day  of  March,  1904." 

Upon  these  facts  the  court  found  and  held : — 

(i)  The  insurance  laws  of  Missouri  do  not  require  a  deposit 
with  the  insurance  department  by  foreign  insurance  companies 
doing  business  in  that  state  on  the  stipulated  premium  plan. 

(2)  Plaintiff  is  the  owner  of  the  securities  sued  for,  and  is  not 
estopped  from  demanding  the  return  of  such  securities  from  the 
defendant. 

(3)  That  no  trust  was  created  vesting  in  the  Insurance  Com- 
missioner, either  as  an  official  or  as  an  individual,  the  right  to  hold 
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these  securities  for  the  exclusive  benefit  of  the  Missouri  policy- 
holders of  the  Cosmopolitan  Association  or  otherwise. 

(4)  That  the  plaintiff  is  therefore  entitled  to  recover. 

The  defendant  requested  the  court  to  make  the  following  decla- 
rations : — 

"If  the  court  finds  from  the  evidence  that  Robert  G.  Yates,  on 
the  17th  day  of  October,  1903,  was  the  duly  appointed,  qualified, 
and  acting  Superintendent  of  Insurance  of  the  state  of  Missouri, 
and  on  said  date  the  Cosmopolitan  Life  Insurance  Association  was 
an  insurance  corporation  organized  and  doing  business  under  the 
laws  of  the  state  of  Illinois,  and  on  said  date  said  Cosmopolitan 
Company  made  application  through  its  managing  officer  for  a 
certificate  of  authority  to  transact  life  insurance  business  in  the 
state  on  the  'stipulated  premium  plan,'  and  as  a  prerequisite,  among 
other  things,  was  required  to  make  a  deposit  of  $5,000  as  an  in- 
surance fund,  and  on  said  date  did  deposit  said  $5,000  with  said 
Superintendent  of  Insurance  of  Missouri,  in  trust  for  the  benefit 
of  the  policyholders  of  said  company,  and  that  from  year  to  year 
until  1906,  continued  said  deposit  with  the  insurance  department 
of  Missouri,  for  the  same  purpose,  and  that  thereupon  said  Cos- 
mopolitan Company  proceeded  to  do  an  insurance  business  in  this 
state  on  the  stipulated  premium  plan,  and  wrote  policies  and 
collected  the  premiums  therefor,  and  that  said  policies  were  still 
subsisting  and  in  force  when  the  plaintiff  purchased  and  took  an 
assignment  of  the  benefits  of  said  Cosmopolitan  Company  in  Oc- 
tober, 1909,  and  that  losses  accrued  on  said  policies  in  this  state, 
and  the  same  have  not  been  paid  by  said  Cosmopolitan  Company 
or  plaintiff,  when  this  suit  was  brought,  nor  up  to  this  time,  then 
plaintiff  cannot  recover  in  this  action,  and  it  will  not  avail  plaintiff 
that  such  deposits  may  not  have  been  required  by  the  law  of 
Missouri,  and  the  plea  of  ultra  vires  will  not  avail  plaintiff." 

And  again : — 

"The  counsel  for  the  Cosmopolitan  having  had  the  option  to 
make  the  deposit  to  obtain  the  license,  and  having  elected  so  to 
do,  cannot  be  heard  to  say  it  was  *involuntar)%'  and  thereby  reap 
all  the  benefits  of  a  license  and  the  increase  of  its  business.  The 
Cosmopolitan  had  no  absolute  right  to  a  license,  and  could  not 
have  compelled  the  issuance  to  it  of  a  license.  There  was  no 
duress  or  fraud  in  the  transaction. 

"The  superintendent  construed  the  statute  to  require  him  to  take 
the  deposit,  and  the  company  accepted  that  construction,  and 
both  sides  executed  the  agreement,  and  neither  will  be  heard  now 
to  plead  ultra  vires,  or  that  it  was  involuntary  as  to  policyholders 
who  have  suffered  losses  in  this  state  and  are  unpaid." 

The  court  refused  to  make  either  of  said  declarations  of  law, 
and  to  each  refusal  the  defendant  at  the  time  excepted. 

The  statutes  of  Missouri  contain  no  express  provision  that 
foreign  companies  doing  business  on  the  stipulated  premium  plan 
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shall  make  any  deposit  of  securities  before  being  authorized  to  do 
business.  The  insurance  department  did  not  so  understand  when 
it  took  these  securities.  Mr.  A.  C.  Murray  testifies  that  the  Mis- 
souri Insurance  Department  first  required  that  $5,000  in  securities 
be  deposited  with  the  Illinois  Insurance  Department,  and  it  was 
only  after  the  Illinois  department  had  refused  to  take  the  deposit 
that  the  demand  was  substituted  that  the  securities  be  deposited 
with  the  Missouri  department.  Mr.  Joseph  B.  Reynolds,  the 
actuary  of  the  insurance  department  of  Missouri,  says : — 

"They  were  told  that  they  would  be  required  to  deposit  $5,000 
before  securing  the  license  in  the  state  under  the  stipulated  pre- 
mium law,  for  the  reason  that  they  had  no  such  deposit  in  Illinois, 
and  that  the  Missouri  department  would  require  that  the  deposit, 
if  not  made  there,  must  be  made  in  Missouri,  in  order  that  they 
might  be  placed  on  the  same  basis  as  domestic  companies  are  under 
the  same  law.  That  was  not  only  what  they  were  told,  but  was 
the  rule  of  the  department  at  the  time." 

It  is  quite  clear  that  the  demand  for  a  deposit  in  Missouri  was 
upon  the  broad  equitable  ground  thus  announced,  and  there  was 
no  claim  that  any  Missouri  statute  required  it ;  else  why  the  offer 
to  waive  it,  if  the  deposit  was  made  in  Illinois  ? 

In  his  argument  the  defendant  relies  upon  what  is  now  section 
6985  of  the  Revised  Statutes  of  Missouri  of  1909. 

"When  any  such  corporation,  company  or  association  shall  de- 
sire to  relinquish  its  business  in  this  state,  the  superintendent  shall, 
on  application  of  such  corporation  under  oath  of  its  president  or 
principal  officer  and  secretary  or  actuary,  give  notice  of  such 
intention  at  least  twice  in  a  newspaper  of  general  circulation  pub- 
lished at  the  state  capital.  After  such  publication  he  shall  deliver 
up  to  said  corporation  the  securities,  or  any  portion  thereof,  held 
by  him  belonging  to  such  corporation  upon  being  satisfied  that  all 
the  debts  and  liabilities  of  every  kind  are  paid  or  provided  for." 

It  is  contended  that  the  intent  of  the  law  must  govern,  and  that 
a  provision  for  the  delivering  up  of  securities  would  be  foolish  if 
no  securities  were  required  to  be  deposited.  This  is  true,  but 
section  6965,  R.  S.  1909,  provides  for  the  deposit  of  $5,000  in  se- 
curities by  domestic  companies,  and  section  6983,  R.  S.  1909, 
contains  this  provision  with  reference  to  foreign  companies: — 

"When  any  state,  territory  or  foreign  country  shall  impose  any 
obligations  upon  any  such  corporation  of  this  state,  or  their  agents 
transacting  business  in  such  other  state,  territory  or  foreign 
country,  the  like  obligations  are  hereby  imposed  upon  similar  cor- 
porations of  such  other  state,  territory  or  foreign  country,  their 
agents  or  representatives  transacting  business  in  this  state;  and 
such  corporation,  company,  association  or  society  of  such  other 
state,  territory  or  foreign  country,  and  its  agents  and  representa- 
tives shall  pay  all  licenses,  fees  or  penalties  to,  and  make  deposits 
with  the  Superintendent  of  Insurance  imposed  by  the  laws  of  such 
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other  state,  territory  or  foreign  country  upon  any  corporation  of 
this  state  doing  business  therein ;  and  in  case  of  failure  to  pay  the 
same,  the  superintendent  shall  refuse  the  certificate  of  authority 
herein  provided  for  or  cancel  such  certificate,  if  one  shall  have 
been  previously  issued." 

Manifestly  the  provision  in  6985  has  reference  to  domestic  com- 
panies, and  to  the  only  securities  required  to  be  deposited  by 
foreign  companies,  and  they  are  the  ones  referred  to  in  section 
6985  as  to  be  returned.  The  Legislature  could  have  required 
foreign  companies  to  make  a  deposit  in  trust,  and  could  have  de- 
fined who  its  beneficiaries  should  be,  and  of  what  the  trust  should 
consist,  but  it  did  not  do  so.  It  follows  that  the  securities  were 
deposited  without  authority  of  law.  The  question  of  the  existence 
of  a  trust  and  of  the  estoppel  of  the  plaintiff  to  deny  such  trust 
have  been  argued  together,  and  will  be  so  considered. 

Ignoring  any  question  as  to  the  statute  of  frauds  of  Missouri,  a 
trust  in  personalty  may  be  established  by  parol  evidence,  but  such 
evidence  must  be  clear  and  convincing,  not  doubtful,  uncertain,  or 
contradictory.  Allen  vs.  Withrow,  no  U.  S.  119,  129,  3  Sup.  Ct. 
517,  28  L.  ed.  90.  Who  was  the  beneficiary  of  the  supposed  trust, 
and  what  were  its  terms  ? 

It  appears  that  the  laws  of  Missouri  with  reference  to  domestic 
stipulated  premium  companies  provided  in  section  6965,  R.  S. 
1909,  that: — 

"Every  corporation  incorporating  or  reincorporating  under  the 
provisions  of  this  article  shall  deposit  with  the  Superintendent  of 
Insurance  such  securities  as  are  required  by  law  to  be  deposited  hy 
insurance  companies  the  sum  of  five  thousand  dollars  before  it 
shall  commence  business.  Said  five  thousand  dollars  shall  be  a 
part  of  the  insurance  fund  and  an  asset  of  the  corporation.  The 
securities  deposited  with  the  insurance  department  pursuant  to  this 
section  shall  be  held  by  the  superintendent  in  trust  for  the  benefit 
and  protection  of  and  as  security  for  the  policyholders  of  such 
corporation,  their  legal  representatives  and  beneficiaries." 

There  is  nothing  on  the  face  of  this  statute  that  limits  the 
benefits  of  the  securities  to  domestic  policyholders,  and  the  insur- 
ance department  was  satisfied  with  a  deposit  in  Illinois,  which 
would  certainly  not  have  been  for  the  exclusive  benefit  of  policy- 
holders in  Missouri.  These  securities  were  deposited  and  a  certi- 
ficate to  do  business  in  Missouri  was  issued,  which  made  no  re- 
ference to  the  securities.  There  was  no  declaration  of  trust,  and 
nothing  to  indicate  why  or  for  whose  security  they  were  de- 
posited. Mr.  Yates,  the  then  Superintendent  of  Insurance  of  Mis- 
souri, testified : — 

"They  put  up  the  money  with  the  understanding — I  don't  know 
whether  it  was  ever  stated  to  him  or  not,  but  it  was  my  under- 
standing, and  the  reason  why  we  demanded  that  was  for  the 
benefit  of  the  policyholders  which  they  had  then,  or  might  have  in 
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the  future,  in  the  state  of  Missouri,  if  they  had  any  at  that  time:" 

There  was  nothing  said  between  the  parties  as  to  who  were  the 
beneficiaries  of  the  supposed  trust.  The  insurance  department 
thought  it  was  to  secure  the  Missouri  policyholders,  but  there  is 
nothing  to  indicate  the  Cosmopolitan  Company  so  understood  it, 
or  understood  the  beneficiaries  of  the  trust  were  different  from 
what  they  would  have  been  if  the  money  had  been  deposited  in 
Illinois.  If  we  could  ascertain  who  the  beneficiaries  were,  whether 
all  policyholders  or  only  the  Missouri  policyholders,  what  poli- 
cies did  it  secure  ?  The  holders  of  membership  in  the  Royal  Tribe 
of  Joseph  had  no  security,  and  there  was  no  agreement  they  should 
have  any.  Was  the  trust  simply  for  the  benefit  of  insurers  on  the 
stipulated  premium  plan,  or  did  it  include  the  members  of  the 
former  fraternal  insurance  society?  We  do  not  know  and  there 
is  not  a  syllable  of  evidence  tending  to  enlighten  us.  It  is  evident 
that  if  there  was  a  trust,  no  individual  has  shown  that  he  or  his 
claim  was  secured  by  the  trust  by  clear  or  convincing,  or  any 
other  kind  of  evidence  and  the  whole  matter  remains  doubtful  and 
uncertain,  and  the  same  is  true  of  the  claim  of  estoppel  which  is 
not  specially  pleaded. 

The  case  in  this  court  of  Illinois  Life  Insurance  Co.  vs.  TuUy, 
174  Fed.  355,  98  C.  C.  A.  259,  is  quite  like  the  case  at  bar,  and 
disposes  of  many  of  the  questions  argued  here. 

Reliance  is  placed  upon  Boston  &  Albany  R.  Co.  vs.  Mercantile 
Trust  &  Deposit  Co.  of  Baltimore,  82  Md.  560,  34  Atl.  778,  38  L. 
R.  A.  97;  Clark  vs.  Callahan,  105  Md.  loc.  cit.  614,  615,  66  Atl. 
618,  10  L.  R.  A.  (N.  S.)  616,  12  Ann.  Cas.  162;  Coyne  vs.  Su- 
preme Conclave,  106  Md.  54,  66  Atl.  704,  14  Ann.  Cas.  870;  Ruhe 
vs.  Ruhe,  113  Md.  595,  77  Atl.  797. 

Special  reliance  is  placed  upon  the  first  case,  and  upon  the  fol- 
lowing language  there  used : — 

"In  determining  whether  or  not  a  trust  has  been  created,  courts 
will  take  into  consideration  the  situation  and  relations  of  the  par- 
ties, the  character  of  the  property,  and  the  purpose  which  the 
settler  had  in  view  in  making  the  declaration.  No  technical  terms 
or  expressions  are  needed." 

But  the  defendant  ignores  that  immediately  following  this  lan- 
guage the  court  further  said : — 

"It  is  sufficient  if  the  language  used  shows  that  the  settler  in- 
tended to  create  a  trust,  and  clearly  points  out  the  property,  the 
beneficiary,  and  the  disposition  to  be  made  of  the  property." 

In  this  case  the  requirement  that  the  settler  clearly  point  out 
the  beneficiary  and  the  disposition  to  be  made  of  the  property  is 
wholly  ignored.  In  that  case  the  treasurer  of  state,  in  his  receipt 
for  the  security,  expressly  stated : — 

"That  said  securities  are  now  held  by  me,  as  such  treasurer 
aforesaid,  in  my  official  capacity,  on  deposit  as  a  guaranty  for  the 
payment  of  the  policies  of  insurance  issued  by  said  company." 
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And  in  his  separate  schedule  he  referred  to  the — 
"stocks  and  other  securities    *    *    *    held  by  me  in  trust  for  the 
policyholders  of  the  American  Casualty  Insurance  and  Security 
Company  of  Baltimore  City." 

Clearly  there  is  no  analogy  between  that  case  and  this,  and  the 
same  is  true  of  the  other  cases  cited. 

Sufficient  has  been  said  to  indicate  that  the  defendant  was  not 
entitled  to  the  declarations  of  lliw  asked. 

No  error  appears,  and  the  judgment  is  affirmed. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Terii.    First  Department. 


MANNHEIMER 
vs, 
INDEPENDENT  ORDER  OF  AHAWAS  ISRAEL.* 

INSURANCE— POLICY— PROOF  OF  AUTHORITY— SUFFICIENCY 

^at  the  beneficiary  of  an  insurance  policy,  by  reason  of  the  insured  having 

disappeared  several  years  previously,  was  unable  to  make  actual  proof 

of  death  in  the  way  specified  in  the  policy,  did  not  bar  her  right  to 

-recover;  the  provision  of  the  policy  relative  to  the  method  of  proof 

o  -£  death  being  merely  a  declaration  of  the  course  to  be  followed  under 

o-wdinsLTy  circumstances. 

^^^x"     other  cases,  see  Insurance,  Cent  Dig.  §§  1963-1965 ;  Dec.  Dig.  §  789.) 
-^Vppeal  from  Municipal  Cpurt,  Borough  of  Manhattan,  Seventh  Di»- 

-^Vction  by  Jennie  Mannheimer  against  the  Independent  Order  of 
A^^^^^vas  Israel.  From  an  order  setting  aside  a  verdict  for  plaintiff,  she 
a^X>^Si.ls.     Reversed,  and  verdict  reinstated,  and  judgment  directed   for 

-Argued  December  term,  1913,  before  Seabury,  Gity,  and  Bijur,  J  J. 

X^avis  8i  Mayer,  of  New  York  City,  for  Appellant. 
Isidor  Cohn,  of  New  York  City,  for  Respondent. 

^  Guy,  J. 

T^^he  plaintiff  herein  appeals  from  an  order  setting  aside  the 
^^rdict  of  a  jury  in  an  action  brought  to  recover  a  death  benefit  of 
^5oo,  payable  to  the  designated  beneficiary  upon  the  death  of  a 
l^^mber  in  good  standing;  the  beneficiary  in  this  instance  being 
Ji^^^^dow  of  a  member  alleged  to  be  dead. 

*  decision  rendered,  Jan.  3,  1914.    145  N.  Y.  Supp.  74. 
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The  evidence  shows  that  the  plaintifFs  husband,  the  assured,  had 
been  living  on  good  terms  with  plaintiff  and  their  child  for  several 
years;  that  he  was  steadily  employed;  that  the  day  before  his 
alleged  disappearance  he  brought  his  wages  home  and  gave  them  to 
his  wife ;  that  he  had  money  in  bank,  which  was  not  withdrawn 
by  him ;  that  he  left  all  of  his  personal  effects  in  his  home ;  that  on 
the  morning  of  the  alleged  disappearance,  November  15,  1903,  he 
left  his  home  at  the  usual  hour,  kissing  his  wife  goodbye,  and 
from  that  time  has  not  been  seen  or  heard  from,  notwithstanding 
most  exhaustive  and  persistent  efforts  to  discover  him,  made  by 
various  of  his  relatives.  The  evidence  further  shows  that,  about 
two  weeks  after  his  disappearance,  plaintiff  notified  the  secretary 
of  Daniel  Lodge,  the  sulx)rdinate  lodge  of  the  defendant  order  to 
which  the  alleged  decedent  belonged,  of  the  fact  of  his  disap- 
pearance, and  that  said  secretary,  designated  by  the  by-laws  as  the 
officer  to  whom  notice  of  death  should  be  given,  then  stated  to  her, 
"All  right,  there  could  be  nothing  done  until  after  seven  years, 
until  they  found  out  he  was  really  missing";  that  thereafter,  in 
order  to  preserve  the  good  standing  of  her  husband,  so  that  her 
rights  to  said  benefit  might  not  be  forfeited,  plaintiff  continued 
paying  benefit  assessments  to  said  order  until  the  said  term  of 
seven  years  had  elapsed. 

It  is  conceded  that  there  is  no  record  of  the  death  of  the  as- 
sured in  the  board  of  health  in  this  city.  About  December  15, 
1912,  plaintiff  filed  with  the  secretary  of  the  defendant  order 
proof  of  death  of  her  husband,  in  the  form  of  affidavits  setting 
forth  the  facts  as  to  his  disappearance  and  the  efforts  that  had 
been  made  to  discover  his  whereabouts,  as  above  stated. 

A  copy  of  the  constitution  of  the  defendant  order  was  offered  in 
evidence  by  plaintiff.  Defendant  moved  to  dismiss  the  complaint 
on  the  ground  of  failure  to  comply  with  the  provisions  of  the 
constitution  as  to  proof  of  death.  This  motion  was  denied.  De- 
fendant introduced  no  evidence.  The  case  was  submitted  to  the 
jury,  which  rendered  a  verdict  in  favor  of  plaintiff.  Defendant 
then  moved  to  set  aside  the  verdict  on  the  ground  that  there  was 
no  proof  of  death  in  accordance  with  the  constitution  of  the  de- 
fendant order,  which,  at  page  27  thereof,  provides : — 

"It  shall  be  the  duty  of  any  person  who  claims  a  death  benefit 
to  immediately,  upon  the  decease  of  a  member  in  good  standing, 
notify  the  secretary  of  the  lodge  of  which  the  deceased  was  a  mem- 
ber of  the  death  of  such  member,  and  file  with  the  secretary  of 
such  subordinate  lodge  a  copy  of  the  record  of  death  issued  by  the 
board  of  health  or  other  proper  officer  keeping  the  records  of  death 
of  the  city  where  said  member  died.  The  secretary  of  such 
subordinate  lodge  shall  forthwith  transmit  said  record  of  death 
to  the  grand  secretary,  who,  after  the  report  of  the  endowment 
committee  to  the  executive  committee,  and  the  approval  of  the 
executive  committee  of  the  claim,  shall  notify  all  lodges  of  the 
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order  of  stfch  death  and  request  the  payment  by  the  lodges  of  the 
prescribed  assessments. 

"After  approval  by  the  endowment  committee  of  a  claim  for 
death  benefit,  there  shall  be  paid  to  the  person  or  persons  legally 
entitled  thereto,  within  the  time  and  in  the  manner  hereinafter 
described,  the  amount  of  endowment  provided  for  by  this  con- 
stitution." 

Briefs  were  submitted,  and  subsequently  the  court  granted  the 
motion  setting  aside  the  verdict  "under  the  authority  of  Kelly 
vs.  Supreme  Council,  46  App.  Div.  79  [61  N.  Y.  Supp.  394] ." 

An  examination  of  the  case  cited  by  the  learned  trial  justice 
discloses  a  radical  difference  between  that  case  and  the  case  at 
bar,  in  that  in  the  case  cited  it  was  provided  by  a  by-law  of  defend- 
ant Supreme  Council  that : — 

"No  time  of  absence  or  disappearance  on  the  part  of  a  member, 
without  proof  of  actual  death,  shall  entitle  his  beneficiary  to  re- 
cover upon  his  membership  certificate." 

In  that  case  the  parties  entered  into  the  contract  of  membership 
and  insurance  having  in  contemplation  the  possibility  of  disap- 
pearance without  actual  proof  of  death,  and  providing  specifically 
that  no  benefit  rights  should  accrue  in  that  event.    In  the  case  at 
bar  there  is  no  such  provision  barring  any  claim  based  upon  dis- 
appearance or  that  actual  proof  of  death  shall  be  a  condition  pre- 
cedent to  recovery.    The  provisions  as  to  method  of  proof  are 
merely  directory,  both  as  to  the  beneficiary  and  the  members  of 
the  subordinate  and  grand  lodges.    They  establish  a  method  of 
procedure  which  shall  be  followed  upon  the  death  of  a  member 
in  good  standing.    The  constitution  provides  that,  upon  the  death 
of  a  member  in  good  standing,  the  beneficiary  shall  be  entitled  to 
a  benefit  of  $500.  TBlie  method  of  proof  of  death  and  the  proce- 
dure which  shall  follow  upon  the  filing  of  such  proof  is  but  a  dec- 
laration as  to  what  course  shall  be  followed  under  ordinary  cir- 
CUp^stzxicts,     The  record  proof  is,  where  obtainable,  to  be  re- 
^/"ded  as  the  best  evidence  of  death,  which  must  be  filed  if  such 
p^^of  exists;  but  where  in  the  nature  of  things,  such  evidence 
c^^not  be  obtained,  then  the  power  rests  in  a  court  of  justice  to 
accept  such  secondary  proof  as  will  establish  the  fact  of  death 
under  rules  of  law  recognized  by  judicial  tribunals.    The  method 
°f  Procedure  prescribed  by  the  constitution  of  the  defendant  order 
directs  that  several  steps  shall  be  taken  in  connection  with  the 
presentation,  examination,  approval,  and  payment  of  a  claim: 
,  ^^*^>  immediate  notification  to  the  secretary  of  the  subordinate 
^^&e  and  filing  with  said  secretary  a  copy  of  the  record  of  death 
}  ^he  member  kept  by  the  board  of  health,  or  similar  body,  of 
?   ^ity  in  which  the  death  occurs.     Second,  the-  forwarding  of 
.  ^^   record  and  notice  by  the  secretary  of  the  subordinate  lodge 
A    ^He  grand  secretary  of  the  grand  lodge.    Third,  the  report  of 
^     endowment  committee  to  the  executive  committee  of  the 


Digitized  by 


Google 


338 


Insurance  Law  Journal  Vol,  43.         [Mar.,  1914. 


grand  lodge.  Fourth,  the  approval  of  the  claim  by  the  executive 
committee  of  the  grand  lodge. 

It  could  not  be  seriously  contended  that  the  failure  by  officers 
of  the  subordinate  lodge  or  grand  lodge  to  comply  with  any  or 
all  of  these  separate  details  of  procedure  could  defeat  the  rights  of 
the  beneficiary  which  accrued  upon  the  death  of  a  member  in 
good  standing,  though  they  are  all  essential  parts  of  the  method 
of  procedure  prescribed  by  the  constitution,  to  be  followed  upon 
the  death  of  a  member.  Nor  could  it  be  maintained  that  if  there 
were  actual  proof  of  death  occurring  in  a  place  where  no  public 
record  of  deaths  were  kept,  or  where  such  records  were  kept,  but 
had  subsequently  been  destroyed  by  fire  or  otherwise,  that  the 
failure  to  produce  a  copy  of  the  record  would  defeat  the  benefi- 
ciary's claim.  In  such  event  the  law  would  not  require  the  doing 
of  a  thing  which  is  in  its  very  nature  impossible,  unless  the  doing 
of  such  thing  was  of  the  essence  of  the  contract  and  a  condition 
precedent  to  the  accruing  of  any  rights  thereunder. 

"Such  condition  in  a  policy  of  insurance  must  be  considered  as 
inserted  for  some  reasonable  and  practical  purpose  and  not  with 
a  view  of  defeating  a  recovery  in  case  of  loss  by  requiring  the 
parties  to  do  something  manifestly  impossible."  Trippe  vs.  Phoe- 
nix Fr.  Soc,  140  N.  Y.  23-26,  35  N.  E.  316  (22  L.  R.  A.  432,  37 
Am.  St.  Rep.  529.) 

See,  also,  Sergent  vs.  London,  L.  &  G.  Ins.  Co.,  155  N.  Y.  349, 
49  N.  E.  935- 

There  are  two  things  that  are  of  the  essence  of  this  contract  of 
membership  and  insurance :  First,  good  standing  of  the  member 
at  the  time  of  his  death ;  second,  competent  proof  of  death. 

The  main  question  presented  upon  this  appeal  is  whether  plain- 
tiff filed  with  the  defendant  order  competent  proof  of  death. 
Where  actual,  direct  proof  of  death  cannot  be  obtained,  the  fact  of 
death  may  be  proved  presumptively  as  well  as  by  direct  evidence. 
See  Greenleaf  on  Evidence,  §  41.  Continued  absence  from  one's 
last  and  usual  residence  may,  under  certain  conditions,  raise  a 
presumption  of  death.  Sheldon  vs.  Ferris,  45  Barb.  124;  Ferry  et 
al.  vs.  Sampson,  112  N.  Y.  415,  20  N.  E.  387;  Cambrelling  vs. 
Purton  et  al.,  125  N.  Y.  611,  26  N.  E.  907. 

"He  may  leave  under  circumstances  which  will  satisfy  the  court 
that  he  must  be  dead  or  he  would  have  returned  or  reported." 
Matter  of  Smith,  77   Misc.  Rep.  76,  136  N.  Y.  Supp.  825. 

The  refusal  by  the  defendant  to  pay  the  benefit  to  the  benefi- 
ciary under  such  circumstances  as  are  presented  in  this  case  fur- 
nishes a  sad  commentary  on  the  supposed  benevolence  of  some  or- 
ders of  this  character.  Morally,  equitably,  legally,  plaintiff  is 
entitled  to  recover. 

It  might  also  be  urged  with  some  force  that,  even  were  actual 
proof  of  death  to  be  deemed  a  condition  precedent  to  payment  of 
death  benefit  under  the  by-laws  of  the  order,  the  defendant,  after 
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notice  to  its  designated  agent  of  the  member's  disappearance,  by 
receiving  premiums  from  plaintiff  for  the  full  period  of  seven 
years,  after  statement  by  its  agent  that  it  would  be  necessary  to 
wait  seven  years  to  establish  the  fact  that  the  member  was  missing, 
must  be  deemed,  under  all  the  circumstances  of  the  case,  to  have 
waived  actual  proof  of  death. 

The  order  setting  aside  the  verdict  of  the  jury  herein  must 
therefore  be  reversed,  with  costs,  the  verdict  reinstated,  and 
judgment  directed  in  favor  of  plaintiff  in  accordance  therewith. 

Seabury,  J. 

I  concur  in  the  view  that  the  order  setting  aside  the  verdict  of 
the  jury  rendered  in  favor  of  the  plaintiff  should  be  reversed  and 
the  verdict  reinstated. 

The  methods  prescribed  in  the  constitution  of  the  defendant,  by 
which  the  fact  of  death  was  required  to  be  proved,  are  applicable 
only  where  that  is  susceptible  of  that  manner  of  proof.  In  this 
case  it  is  impossible  to  present  such  proof,  and  the  records  which 
the  constitution  of  the  defendant  require  to  be  produced,  and 
which  would  ordinarily  be  available,  are  not  in  existence.  Under 
these  circumstances,  it  is  obvious  that  the  plaintiff  could  not  pro- 
duce them,  and  it  would  be  unreasonable  to  so  construe  the  pro- 
visions of  the  defendant's  constitution  as  to  require  their  pro- 
duction. If  the  contract  of  insurance  contemplated,  as  I  think  it 
did,  that  loss  should  accrue  upon  the  death  of  the  insured  and 
did  not  in  terms  exclude  liability  ^here  the  death  occurred  under 
such  circumstances  as  to  make  the  presentation  of  the  proof  spe- 
cified in  the  constitution  of  the  defendant  impossible,  then  the 
parties  to  the  contract  could  not  have  contemplated  that  the  proofs 
of  death  ordinarily  available  and  required  should  be  presented  in 
such  a  case. 

A  different  question  would  be  presented  if  the  contract  of  insur- 
ance provided  that  death  should  not  be  presumed  from  absence  or 
disappearance  (Kelly  vs.  Supreme  Council,  46  App.  Div.  79,  61  N. 
Y.  Supp.  394)  ;  or  that  disappearance  should  not  be  evidence  of 
death  until  a  time  specified  had  expired  (Porter  vs.  Home  Friendly 
Society,  114  Ga.  937,  41  S.  E.  45),  or  contained  any  other  substan- 
tially similar  provision. 

There  being  no  such  provision  in  the  contract,  loss  accrued  upon 
the  death  of  the  insured.    25  Cyc.  874. 

The  plaintiff  proved  not  only  the  absence  of  the  insured  for  a 
period  longer  than  seven  years,  but  also  that  diligent  efforts  had 
been  made  to  find  him,  and  that  these  efforts  had  been  unsuccess- 
ful, and  that  no  tidings  of  the  insured  have  been  received  by  his 
relatives  and  friends  during  that  time.  These  circumstances,  in 
the  absence  of  any  evidence  to  the  contrary,  gave  rise  to  the  pre- 
sumption that  the  insured  was  dead.    This  presumption  was  one 
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of  fact,  and  the  finding  of  the  jury  that  the  insured  was  dead  was 
warranted  under  the  circumstances  disclosed. 

There  is  no  arbitrary  rule  as  to  the  duration  of  the  absence 
which  gives  rise  to  the  presumption  of  death,  although  by  analogy 
to  the  time  fixed  in  certain  English  statutes  (i  Jac.  i  c.  2,  §  2 
and  19  Car.  11,  c.  6,  §  2)  the  courts  have  generally  considered  that 
an  absence  of  seven  years,  there  being  no  circumstances  which 
tended  to  negative  the  inference,  gave  rise  to  the  presumption  of 
death.    Merritt  vs.  Thompson,  i  Hilt,  550;  18  Cyc.  298. 

It  is  urged  by  the  defendant  that  the  insured  may  be  alive,  and 
that  while  this  policy  exists  it  should  not  be  required  to  pay  the 
amount  of  the  policy.  The  evidence  does  not  negative  the  pos- 
sibility that  the  insured  is  still  alive,  but  it  furnishes  strong  reasons 
to  believe  that  he  is  dead.  As  was  well  stated  by  Judge  Daly  in 
Merritt  vs.  Thompson,  supra : — 

"The  question  is  not  whether  it  is  possible  that  he  may  be  alive, 
but  whether  the  circumstances  of  this  case  do  not  warrant  that 
strong  probability  of  his  death  upon  which  a  court  of  justice 
should  act.  *  *  *  Courts  of  justice  do  not  allow  the  consider- 
ation of  possibilities  to  outweigh  a  case  of  strong  probability,  but 
adopt  and  act  upon  those  presumptions  which  seem  most  in  ac- 
cordance with  the  ordinary  and  usual  course  of  events.  Pre- 
sumption, founded  on  a  reasonable  probability,  must  prevail 
against  mere  possibilities,  for,  were  it  otherwise,  the  conclusion 
could  never  be  arrived  at  that  a  man  was  dead,  until  the  natural 
limit  of  human  life  had  been  reached." 

Bijur,  J.,  concurs. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    First  Department. 


MURPHY 


COLONIAL  LIFE  INS.  CO.  of  America.* 

INSURANCE— LIFE  INSURANCE— BREACH  OF  CONDITIONS- 
STATUTE. 

Under  Insurance  Law  (Consol.  Laws  1909,  c.  28)  §  58,  providing  that 
every  life  policy  shall  contain  the  entire  contract,  statements  made  by 
the  insured  in  the  application  cannot  be  considered  where  they  were 
not  made  a  part  of  the  policy;  the  provision  that  all  statements  made 
by  the  insured  should  be  deemed  representations  and  not  warranties 
relating  only  to  those  which  were  so  incorporated. 

♦  Decision  rendered,  Jan.  3,  1914.    145  N.  Y.  Supp.  196. 
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(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  214-217;  Dec.  Dig.  §  134.) 
Bijur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  District. 

Action  by  Mary  Murphy  against  the  Colonial  Life  Insurance  Com- 
pany of  America.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  October  term,  1913,  before  Seabury,  Guy,  and  Bijur,  J  J. 

Magner  &  Carew,  of  Brooklyn  (John  F.  Carew,  of  Brooklyn,  of 
counsel),  for  Appellant. 

Charles  Moise,  of  New  York  City  (Thomas  A.  McColc  and  Edward 
Polter,  both  of  New  York  City,  of  cotmsel),  for  Respondent. 

Seabury,  J. 
This  action  is  brought  upon  an  industrial  life  insurance  policy 
for  $360,  the  premium  upon  which  was  payable  weekly.  As  a 
defense,  the  defendant  claims  that  the  policy  was  procured  by 
false  and  fraudulent  representations  contained  in  the  application 
for  the  policy.  The  alleged  fraud  consists  in  the  answer,  "No," 
to  the  question  in  the  application  blank,  "Is  the  proposed  now  in- 
sured in  any  other  company,  association  or  society,  and  if  so  for 
what  amount?"  The  application  was  not  indorsed  on  the  policy  or 
attached  thereto,  and  for  that  reason  the  learned  court  below  ex- 
cluded evidence  as  to  the  application  and  as  to  the  alleged  falsity 
of  the  answer  said  to  be  contained  therein.  This  ruling  was  made 
in  deference  to  section  58  of  the  Insurance  Law  (Consol.  Laws 
1909,  c.  28).    The  section  provides  as  follows : — 

"Every  policy  of  life  insurance  issued  after  January  i,  1907, 
shall  contain  the  entire  contract  between  the  parties,  and  nothing 
shall  be  incorporated  therein  by  reference  to  any  constitution,  by- 
laws, rules,  application  or  other  writings  unless  the  same  are  in- 
*>rsed  upon  or  attached  to  the  policy  when  issued,  and  all  state- 
ments purporting  to  be  made  by  the  insured  shall,  in  the  absence 
of  fraud,  be  deemed  representations  and  not  warranties.  Any 
vraivtr  of  the  provisions  of  this  section  shall  be  void." 

^  think  that  the  ruling  of  the  court  below  is  sustained  by  the 
case  of  Becker  vs.  Colonial  Life  Ins.  Co.,  153  App.  Div.  382,  138 
^'  Y.  Supp.  4QI.     I  had  occasion  to  express  the  same  view  in 

Aaronson  vs.  New  York  Life  Ins.  Co.,  81  Misc.  Rep.  228,  142  N. 

^'  Supp.  568,  although  my  learned  colleagues  held  that  the  rep- 

^^^^ntations  made  to  induce  the  issuance  of  the  policy,  whether 

oral  Or  in  a  paper  not  attached  to  the  policy,  may,  if  material,  be 

'^^'J^d  upon  by  the  insurer  to  defeat  a  recovery. 
^his  interpretation  seems  to  me  to  nullify  the  statute  and  pre- 

^\  ^he  accomplishment  of  its  remedial  purposes.    The  clause  of 

^tioii  58  of  the  Insurance  Law,  upon  which  the  argument  of  the 

^U^Hant  is  based,  provides  as  follows : — 

.      ^nd  alj  statements  purporting  to  be  made  by  the  insured  shall 
^^e  absence  of  fraud  be  deemed  representations  and  not  war- 

ranties." 
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This  clause  is  not  an  exception  to  the  general  rule  declared  in 
the  body  of  section  58.  The  clause,  as  I  understand  it,  means  that, 
if  the  insurer  intends  to  claim  that  it  was  induced  to  enter  into  a 
policy  by  virtue  of  any  statement  of  the  insured,  it  must  express 
that  statement  in  the  policy  or  attach  it  thereto,  and  such  statement 
so  attached  shall  be  deemed  a  representation  and  not  a  warranty, 
but  any  statement  so  attached,  whether  a  representation  or  not, 
shall  upon  proof  of  fraud  avoid  the  policy.  Thus  interpreted,  the 
clause  is  given  a  meaning  which  does  not  defeat  the  purpose  of  the 
statute.  I  regard  this  interpretation  as  in  accord  with  that  given 
to  the  statute  in  Becker  vs.  Colonial  Life  Insurance  Co.,  supra, 
where  Mr.  Justice  Burr  said : — 

"Fraud  vitiates  any  contract,  and,  if  proved,  constitutes  a  good 
defense  to  an  action  based  thereon.  But  to  constitute  fraud  grow- 
ing out  of  representations,  such  representations  must  not  only  have 
been  knowingly  false,  but  in  addition  they  must  have  been  ma- 
terial, and  relied  upon  as  an  inducement  to  the  making  of  the 
contract."  20  Cyc.  39;  Brackett  vs.  Griswold,  112  N.  Y.  454,  20 
N.  E.  376;  Powell  vs.  Linde  Co.,  58  App.  Div.  261,  68  N.  Y.  Supp. 
1070,  affirmed  171  N.  Y.  675,  64  N.  E.  1125. 

I  advise  that  the  judgment  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

Guy,  J.,  concurs. 

BijUR,  J.  (dissenting). 

This  action  was  brought  to  recover  on  what  is  known  as  an  in- 
dustrial life  insurance  policy. 

The  serious  question  presented  on  this  appeal  arises  out  of  the 
exclusion  by  the  learned  court  below  of  all  evidence  of  the  falsity 
of  a  statement  made  by  the  insured  in  her  application,  which  was 
not  attached  to  the  policy  in  suit,  in  answering  question  No.  12,  "Is 
life  proposed,  now  insured  in  any  other  company?"  to  which  the 
answer  was,  "No."  This  testimony  was  excluded  on  the  theory 
that  section  58  of  the  Insurance  Law  forbids  its  consideration  in 
aid  of  a  defense  of  fraud  in  the  procurement  of  the  policy.  Sec- 
tion 58  reads  as  follows : — 

"Every  policy  of  life  insurance  issued  after  January  ist.  1907, 
shall  contain  the  entire  contract  between  the  parties,  and  nothing 
shall  be  incorporated  therein  by  reference  to  any  other  writings 
unless  the  same  are  indorsed  upon  or  attached  to  the  policy  when 
issued  and  the  statements  purporting  to  be  made  by  the  insured 
shall  in  the  absence  of  fraud  be  deemed  representations  and  not 
warranties.  Any  waiver  of  the  provisions  of  this  section  shall  be 
void." 

From  the  record,  it  appears  evident  that  the  learned  court  below 
was  urged  by  defendant-appellant  to  disregard  section  58  be- 
cause of  section  loi  of  the  Insurance  Law,  and  correctly  held  that 
the  general  language  of  section  58  was  not  affected  by  the  latter 
section.    It  appears  also  that  the  case  of  Becker  vs.  Colonial  Life 
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Ins.  Co.,  IS3  App.  Div.  382,  138  N.  Y.  Supp.  491,  decided  in  No- 
vember, 1912,  was  relied  upon.  The  Becker  Case,  however,  ap- 
proved the  exclusion  of  a  representation  made  in  a  statement  not 
indorsed  upon  a  policy  only  because  the  policy  there  in  suit  pro- 
vided that  "the  consideration  for  the  issuing  thereof  is  'the  ap- 
lication  therefor,  which  is  hereby  made  a  part  of  this  contract.' " 
The  application  was  actually  annexed  to  the  policy  and  called  "a 
copy  of  the  application  upon  which  this  policy  is  issued."  The 
court  there  said : — 

"The  parties  had  a  right  to  stipulate  *  *  *  that  the  inducing 
cause  of  the  contract  *  *  *  was  certain  specified  statements 
and  representations,  and  none  others.  *  *  *  Having  so  stip- 
ulated, and  having  attached  one  application  to  the  policy,  if  any 
others  were  made,  the  defendant  in  effect  said,  these  are  not 
material  and  are  not  relied  upon  by  me." 

In  other  words,  the  exclusion  of  evidence  of  representations 
contained  in  an  application  not  annexed  to  the  policy  was  sus- 
tained because,  by  the  language  of  the  policy  itself,  the  representa- 
tions were  rendered  immaterial.  There  is  no  such  condition  pre- 
sented in  the  case  at  bar,  and  indeed,  in  the  Becker  Case,  the  court 
said,  at  page  386  of  153  App  Div.,  page  494  of  138  N.  Y.  Supp. : 

"We  are  not  called  upon  to  decide  at  this  time  what  the  effect 
would  have  been  under  the  New  York  statute  if  neither  de- 
cedent's personal  application  nor  any  other  paper  in  the  nature  of 
an  application  had  been  attached  to  the  policy." 

Section  58  of  the  Insurance  Law  provides  only  that  the  entire 
contract,  as  executed,  must  be  contained  in  the  policy,  and  that 
nothing  shall  be  incorporated  therein  by  mere  reference  to  other 
documents  unless  they  are  attached  to  the  policy.  It  was  perhaps 
quite  competent  for  the  Legislature  to  have  enacted  that  no  state- 
ment made  by  the  assured  unless  the  statement  or  a  copy  thereof 
be  attachec  to  the  policy,  shall  be  available  to  avoid  the  same;  but 
I  cannot  find  either  by  expression  or  implication,  any  intimation  to 
that  effect  in  section  58. 

Wheelock  vs.  Home  Life  Ins.  Co.,  115  Minn.  177,  131  N.  W. 
1081  (Minnesota,  191 1)  turned  upon  the  language  of  a  Minnesota 
statute  which  is  altogether  different  from  ours  in  this  respect. 
Minnesota  Laws  1907,  c.  220  (Gen.  St.  1913,  §§  3470-3483), 
provides  that  every  insurance  policy  must  contain  the  following 
clause : — 

"All  statements  made  by  the  insured  shall,  in  the  absence  of 
fraud,  be  deemed  representations  and  not  warranties,  and  no  such 
statements  shall  avoid  such  policy  unless  it  (sic)  is  contained  in  a 
written  application,  and  a  copy  of  such  application  shall  be  in- 
dorsed upon  or  attached  to  the  policy  when  issued." 

The  Supreme  Court  of  Minnesota  held  that,  under  a  provision 
so  broad,  a  false  statement  in  an  application  not  attached  to  the 
policy  could  not  be  availed  of  to  defeat  it.    And  in  the  Becker 
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Case  it  is  pointed  out  that  the  same  distinction,  i.  e.,  between  state- 
ments forming  a  part  of  a  contract,  and  statements  made 
anterior  to  its  execution  for  the  purpose  of  inducing  the  same,  is 
noted  in  Mutual  Life  Ins.  Co.  vs.  Allen,  i66  Ala.  159,  51  South. 
877.  See,  also,  Empire  Life  Ins.  Co.  vs.  Gee,  171  Ala.  435,  55 
South.  166. 

In  Aaronson  vs.  N.  Y.  Life  Ins.  Co.,  81  Misc.  Rep.  228,  142 
N.  Y.  Supp.  568,  I  had  occasion  to  discuss  the  question  here  pre- 
sented because  it  was  covered  by  the  opinion  of  the  learned  court 
below  as  one  of  the  grounds  for  setting  aside  a  verdict ;  but  the 
decision  of  this  point  was  not  directly  involved  in  that  case.  Mr. 
Justice  Seabury,  who  dissented  from  the  views  of  the  majority  on 
this  particular  question  in  the  Aaronson  Case,  nevertheless,  con- 
curred in  the  result  because  of  the  other  reasons  stated  in  the 
opinion  there.  Under  the  circumstances,  it  seems  to  be  proper  to 
decide  this  point  in  the  case  at  bar  on  the  assumption  that  there 
has  been  no  adjudication  thereon. 

It  is  to  be  noted  in  passing  that,  through  some  inadvertence 
either  in  transcription  or  printing,  two  paragraphs  in  our  opinion 
in  the  Aaronson  Case  have  been  distorted.  In  the  last  paragraph 
of  the  prevailing  opinion,  the  word  "defendant"  should  read 
"plaintiff."  The  sentence  at  the  beginning  of  the  third  paragraph 
on  page  229  of  81  Misc.  Rep.,  page  569  of  142  N.  Y.  Supp.,  should 
read  as  follows : — 

"As  the  defense  was,  in  substance,  fraud  or  false  representations 
inducing  the  making  of  the  policy,  it  is  evident  that,  if  the  jury 
answered  both  of  the  above  questions  in  the  affirmative,  the  verdict 
must  have  been  for  defendant ;  and,  as  it  was  for  the  plaintiff,  it  is 
clear  that  the  jury  must  have  answered  one  or  both  of  these  ques- 
tions in  the  negative." 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
cost  to  appellant  to  abide  the  event. 


-♦4-#- 


SUPREME  COURT  OF  WISCONSIN. 


TOURTELLOTTE  et  al. 

vs. 

NEW  YORK  LIFE  INS.  CO.* 

INSURANCE— LIFE  INSURANCE  —  CONTRACTS  —  CONSTRUC- 
TION. 

A  distribution  policy  of  $10,000  provided  for  the  participation  in  profits 
and  surplus,  and  that,  at  the  completion  of  the  distribution  period, 

♦  Decision  rendered,  Jan.  13,  1914.    144  N.  W.  Rep.  1117. 
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insured  should  be  allowed  to  apply  the  accumulated  surplus  to  the  pur- 
chase of  an  annuity  to  continue  the  policy  for  the  original  amount,  and 
withdraw  in  cash  the  accumulated  surplus,  to  withdraw  in  cash  the 
entire  equity  that  is  the  net  reserve  of  $3,60720  and  accumulated  sur- 
plus, to  convert  the  equity  into  a  paid-up  policy,  to  convert  the  equity 
into  a  life  annuity,  or  to  contmue  the  policy  for  the  original  amount, 
and  convert  the  apportioned  surplus  into  a  reversionary  addition.  With 
the  policy,  the  insurer  sent  a  statement  reciting  that  at  the  end  of 
twenty  years  the  contract  guaranteed  an  option  to  the  holder  between 
six  different  methods  of  settlement,  and  that  the  principal  option  as 
based  on  the  results  realized  on  tontine  policies  maturing  during  the 
current  year  were  the  right  to  cash  the  policy  at  a  value  of  $8,163,  to 
take  a  paid-up  policy  for  $13,400,  or  to  continue  the  policy  at  the  an- 
nual rate,  less  $4,553  dividends  in  cash.  Held,  that  the  statement  sent 
with  the  policy,  although  considered  part  of  the  contract,  did  not 
guarantee  or  promise  a  cash  value  of  $8,160  at  maturity,  it  being  ex- 
pressly stated  that  it  was  illustrative  of  the  options  given  the  holder, 
and  that  the  figures  were  based  on  the  results  of  other  tontine  policies, 
and  hence  the  holder  was  only  entitled  to  the  earnings  which  were 
rightly  apportioned  to  his  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  358;  Dec.  Dig.  §  173.) 

Appeal  from  Circuit  Court,  La  Crosse  County;  E.  C.  Higbee, 
Judge. 

Action  by  Mills  Tourtellotte  and  another  against  the  New  York 
Life  Insurance  Company.  From  a  judgment  for  defendant  not- 
withstanding the  verdict,  plaintiffs  appeal.    Affirmed. 

^ction  to  recover  the  amount  of  $8,i6o  claimed  to  be  due  on  an 
insurance  policy,  less  the  sum  of  $3,420  admitted  to  be  owing 
from  plaintiff  Tourtellotte  to  defendant  upon  a  loan  evidenced  by 
his  note.  In  1892  the  plaintiff  Tourtellotte  made  application  to  the 
defendant  for  a  distribution  policy  of  $10,000,  with  a  special 
guaranty  and  mortuary  dividend.  The  policy  of  insurance,  in  the 
usual  form,  numbered  454346,  was  delivered  to  him  pursuant  to 
the  application.  The  policy  contained,  among  other  provisions,  the 
following : — 

"This  policy  is  issued  on  the  distribution  policy  plan,  the 
particulars  of  which  are  as  follows :  That  the  distribution  period 
for  this  policy  be  completed  on  the  28th  day  of  February  in  the 
year  nineteen  hundred  and  twelve.  That  no  dividend  of  surplus 
shall  be  allowed  or  paid  upon  this  policy,  unless  the  insured  shall 
survive  until  completion  of  its  distribution  period,  and  unless  this 
policy  shall  then  be  in  force.  That  surplus  or  profits  derived  from 
such  policies  on  the  distribution  policy  plan  as  shall  not  be  in  force 
at  the  date  of  the  completion  of  the  respective  distribution  periods, 
shall  be  apportioned  among  such  policies  as  shall  complete  their 
distribution  periods.  That  after  the  completion  of  the  distribu- 
tion period,  provided  this  policy  shall  not  have  been  previously 
tenninated,  this  policy  shall  secure  to  the  insured  one  of  the  fol- 
lowing benefits : 

"First.  To  apply  the  accumulated  surplus  apportioned  by  the 
company  to  this  policy  to  the  purchase  of  an  annuity  on  the  life  of 
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the  insured  to  be  used  in  reduction  of  subsequent  premiums  on 
this  policy,  and  in  case  the  amount  accruing  in  any  year  from  the 
annuity  shall  exceed  the  amount  of  premium  due  thereon,  the 
mil  H  excess  to  be  paid  in  cash. 

illJ  H  "Second.    To  continue  the  policy  for  the  original  amount  and 

nil  II  withdraw  in  cash  the  accumulated  surplus  apportioned  by  the  com- 

iHu  H  pany  to  this  policy. 

"Third..   To  withdraw  in  cash  the  entire  equity  (that  is,  the  net 
I :  ■)  H  reserve,  being  thirty-six  hundred  and  seven  dollars  and  twenty 

Jj^  ■  cents  [$3,607.20]  and  in  addition  thereto  the  accumulated  surplus 

iHil  il  aforesaid) . 

"    "  "Fourth.     To  convert  the  entire  equity  into  paid-up  policy 

without  participation  in  profits,  for  an  amount  to  be  detennined 
by  the  method  then  in  use  by  the  company  in  determining  paid-up 
policies  of  this  class ;  provided  that  this  policy  is  legally  surren- 
dered during  the  lifetime  of  the  insured,  and  within  ninety  days 
from  the  completion  of  the  distribution  period. 

"Fifth.  The  conversion  of  the  entire  equity  into  a  life  annuity 
upon  the  life  of  and  payable  to  the  insured. 

"Sixth.  To  continue  the  policy  for  the  original  amount,  and  to 
convert  the  apportioned  surplus  into  a  reversionary  addition  con- 
ditioned upon  satisfactory  re-examination. 

"These  benefits  are  at  the  option  of  the  insured." 
The  policy  was  delivered  by  mail,  and  the  jury  found  by  special 
verdict  that  inclosed  with  the  policy,  but  not  attached  thereto,  was 
the  following  statement,  marked  "Exhibit  2,"  and  that  it  was  the 
intention  of  the  parties  that  such  statement  should  be  a  part  of 
the  contract  of  insurance : — 

Statement  Assets   $1 15,000,000.00 

Surplus    15,000,000.00 

Annual   Income    32,000,000.00 

Illustrating  Contract  No.  454,346 

of  the 

New  York  Life  Insurance  Company 

for 

Mr.  Mills  Tourtellotte. 

Age  38.    $10,000. 

(Here  follows  a  tabular  statement,  the  first  column  of  which 
enumerates  the  policy  years  from  i  to  20;  the  second  and  third 
columns  show  the  total  amount  deposited,  and  contain  the  com- 
pany's guaranty  to  loan  any  or  all  of  the  premiums  after  the  tenth 
year  at  the  rate  of  6  per  cent  per  annum.  The  fourth  column 
shows  the  total  amount  of  protection  guaranteed  in  case  of  death, 
being  $10,000  for  each  of  the  years  from  i  to  10,  inclusive,  and 
from  the  eleventh  to  twentieth,  inclusive,  increasing  from  $10,342 
in  the  eleventh  year  to  $13,420  in  the  twentieth  year,  or  $342  each 
year.  The  fifth  column  shows  the  net  profits  for  each  year,  as- 
suming death  occurred  in  that  year,  over  amount  invested.    The 


Digitized  by 


Google 


Life.]      Tourtellotte  et  al.  vs.  New  York  Life  las.  Co.         347 

sixth  column  guarantees  a  proportionate  protection  in  case  of 
discontinuance  after  three  full  annual  deposits  have  been  made.) 
The  statement  then  continues : — 

"At  the  end  of  twenty  years  the  contract  guarantees  (as  ex- 
pressed therein)  an  option  to  the  holder  between  six  different 
methods  of  settlement.  The  three  principal  of  these  methods  are 
illustrated  below ;  the  figures  there  given  are  based  on  the  results 
realized  on  tontine  policies  which  have  matured  during  the  current 
year  in  this  company. 

"First  option,  cash  value,  $8,160.00. 

"Second  option,  paid-up  policy  for  $13,400. 

"Third  option,  continue  policy  at  original  rate  less  annual  divi- 
dends, $10,000  and  $4,553  in  cash. 

"Nonforfeitable,  as  per  terms  of  contract  after  three  full  annual 
deposits  have  been  made." 

At  the  end  of  the  distribution  period  plaintiff  Tourtellotte  ex- 
ercised the  third  option  mentioned  in  the  policv,  or  the  first  in  the 
statement  accompanying  the  same,  namely :  To  withdraw  in  cash 
the  entire  reserve  and  surplus  value  of  the  policy.  Upon  being  in- 
formed by  the  company  that  the  total  cash  value  of  his  policy 
amounted  to  $5,889.60,  the  plaintiff  Tourtellotte,  under  date  of 
January  26,  1912,  sent  a  letter  to  the  defendant,  which  contained, 
among  other  things,  the  following  statements:  "I  have,  from 
your  branch  office  Milwaukee,  letter  of  the  22nd  inst.,  advising 
me  that  the  total  cash  value  of  said  policy  at  maturity  will  be 
$5,889.60,  which  covers  a  dividend  of  $2,282.40  and  the  reserve 
of  $3,607.20,  and  after  deducting  the  amount  of  the  note  of 
$3,420,  will  have  a  net  of  $2,469.60.  This  result  is  not  in  the 
least  satisfactory,  and  I  protest  against  any  such  discharge  of 
the  obligation,  and  I  refuse  to  accept  it.  Accompanying  the  policy, 
and  in  illustration  of  said  contract  No.  454346  (given  out  and 
issued  by  authority  of  your  company),  is  a  written  and  printed 
guaranty  which  gives  the  cash  surrender  value  thereof  at  maturity 
of  $8,160,  and  after  deducting  the  outstanding  note  of  $3,420, 
leaves  a  net  value  of  $4,740,  which  your  representation  showed, 
and  that  I  had  a  right  to  expect  in  cash  at  this  time."  Then  follows 
a  statement  showing  what  he  paid  to  the  company,  and  the  letter 
continues :  "This  is  too  far  short  of  what  the  results  should  be, 
and  what  were  represented  they  would  be.  The  only  logical  con- 
culsion  is  that  a  mistake  has  been  made,  in  that  I  have  not  been 
credited  with  the  earnings  of  the  note  feature  of  the  contract ;  that 
the  notes  have  been  charged  off  against  the  cash  earnings.  Cer- 
tainly, if  I  am  to  be  charged  with  the  notes,  I  should  have  credit 
for  the  earnings  due  to  the  loan  feature  thereof.  The  payment  of 
the  notes  makes  the  whole  transaction  on  a  cash  basis,  and  the 
earnings  must  be  figured  as  such.  *  *  *  So  I  say  again  that  the 
net  return  of  $2,469.60  is  a  mistake  or  I  have  been  robbed  of  my 
just  application  of  profits  honestly  applicable  to  my  contract. 
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There  has  been  too  little  applied  to  the  policy  and  too  much  gone 
to  make  up  that  many  millions  surplus  we  hear  so  much  about.  I 
am  entitled  to  profits  from  lapses,  guaranteed  surplus,  and  an 
honest  division  of  earnings  derived  from  the  premiums  both  from 
the  cash  and  note  payments.  Can  you  have  those  figures  verified, 
and  see  if  there  is  not  some  mistake  somewhere  that  justifies  me 
in  making  this  complaint  ?  What  I  demand  in  the  option  available 
is  the  full  cash  surrender  value ;  but  I  decline  to  settle  for  the  sum 
named.    It  is  not  right,  fair,  or  just." 

In  reply  the  company  informed  plaintiflF  Tourtellotte  that  the 
amount  stated  was  correct,  whereupon  he  brought  this  action 
against  it,  claiming  that  the  contract  guaranteed  the  payment  of 
the  sum  of  $8,i6o.  The  defendant  denied  that  the  policy  guaran- 
teed the  payment  of  $8,i6o  in  any  event,  and  alleged  that  the  plain- 
tiflF Tourtellote  was  entitled  to  receive  as  the  cash  value  of  said 
policy  the  entire  equity  (that  is,  the  net  reserve)  expressly  stip- 
ulated in  the  contract  to  be  the  sum  of  $3,607.20,  and,  in  ad- 
dition thereto,  the  accumulated  reserve  apportioned  and  distri- 
fi|||M  buted  in  accordance  with  the  principles  and  method  adopted  by  it 

to  determine  the  amount  equitable  belonging  to  said  policy,  which 
amount  was  apportioned  on  the  28th  day  of  February,  1912,  and 
was  the  sum  of  $2,282.40,  making  in  the  aggregate  the  simi  of 
$5,889.60. 

The  action  was  tried  by  a  court  and  jury.  A  special  verdict  of 
two  questions  was  submitted,  as  follows: — 

"(i)  Was  Exhibit  2  inclosed  and  delivered  by  the  defendant 
to  the  plaintiflF  Mills  Tourtellotte  with  Exhibit  i  ?  Answered  by 
the  court :  Yes. 

"(2)  Was  it  the  intention  of  the  parties  at  the  time  of  the  deliv- 
ery of  the  policy  that  Exhibit  2  should  constitute  and  be  a  part  of 
the  contract  of  insurance  ?  Answer :  Yes." 

Exhibit  I  referred  to  above  was  the  policy  sued  upon.  The 
plaintiflF  the  National  Bank  of  La  Crosse  held  the  policy  when  it 
matured  as  collateral  security  to  a  loan  made  by  it  to  the  plaintiff 
Tourtellotte.  The  court  entered  judgment  for  the  defendant  not- 
withstanding the  verdict,  and  the  plaintiflFs  appealed. 

George  H.  Gordon,  of  La  Crosse,  for  Appellant. 
McConnell  &  Schweizer,  of  La  Crosse  (James  H.  Mcintosh, 
of  New  York  City,  of  counsel),  for  Respondent. 

ViNjE,  J.  (after  stating  the  facts  as  above). 
The  question  raised  by  the  appeal  is.  Does  the  statement,  Ex- 
hibit 2,  treating  it  as  a  part  of  the  contract  of  insurance,  change 
the  policy  so  as  to  make  it  guarantee  or  promise  a  cash  value  of 
$8,160  at  maturity?  The  trial  court  held  that  it  did  not.  Was  such 
ruling  correct  ?  The  statement  purports  to  do  nothing  but  illustrate 
or  explain  the  contract.  It  contains  no  words  of  promise  or 
guaranty.    It  does  not  even  guarantee  an  option  between  the  six 
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dififerent  methods  of  settlement,  for  it  says  the  contract  (as  ex- 
pressed therein)  does  that.  Then  it  proceeds  to  illustrate  the  three 
principals  of  these  methods,  and  says  expressly  that  the  figures 
there  given  are  based  on  the  results  realized  on  tontine  policies  of 
the  company  maturing  the  current  year.  There  is  not  even  an 
intimation  or  suggestion  that  the  same  results  may  be  expected  in 
the  future.  The  only  rational  construction  that  can  be  given  the 
statement,  taken  in  connection  with  the  policy,  so  far  as  the  ques- 
tion at  issue  is  concerned,  is  that  it  shows  what  the  first  option  will 
be  worth,  if  the  earnings  of  this  policy  equal  that  of  tontine  poli- 
cies of  the  company  maturing  the  current  year.  There  is  no 
claim  that,  based  upon  the  results  stated,  such  was  not  the  value 
of  the  option.  The  language  of  the  statement  attached  to  the  policy 
in  the  case  of  Timlin  vs.  Equitable  Life  Assurance  Society,  141 
Wis.  276,  124  N.  W.  253,  was  quite  different.  It  was  held  to  con- 
tain words  of  promise  as  to  the  amount  to  be  paid ;  while  here  we 
have  language  which  purports  only  to  illustrate  the  policy,  and 
which  states  the  source  of  the  figures  upon  which  the  illustration 
is  based.  For  cases  in  which  it  has  been  held,  under  somewhat 
similar  statements  in  connection  with  the  policy,  that  there  was 
no  guaranty  as  to  amount,  see  Untermyer  vs.  Mut.  L.  Ins.  Co., 
128  App.  Div.  615,  113  N.  Y.  Supp.  221 ;  Langdon  vs.  N.  W.  Mut. 
L.  Ins.  Co.,  199  N.  Y.  188.  92  N.  E.  440;  Grange  vs.  Penn  Mut. 
L.  Ins.  Co.,  235  Pa.  320,  84  Atl.  392. 

That  the  plaintiff  Tourtellotte  understood  his  contract  of  in- 
surance was  one  that,  upon  completion,  entitled  him  to  guaran- 
teed reserve  of  $3,607.20,  and,  in  addition  thereto,  its  equitable 
share  in  the  surplus  or  profits,  is  quite  evident  from  his  letter  to 
the  company  set  out  in  the  statement  of  facts.  It  is  true  he  there 
refers  to  the  statement  in  illustration  of  the  contract;  but  that 
such  reference  was  made  for  the  purpose  of  emphasizing  the  in- 
adequate result  rather  than  as  a  claim  for  the  specific  amount  of 
$8,160  is  quite  apparent  from  the  concluding  part  of  the  letter, 
where  he  says :  "I  am  entitled  to  profits  from  lapses,  guaranteed 
surplus,  and  an  honest  division  of  earning  derived  from  the  pre- 
miums both  from  the  cash  and  note  pa)mients.  Can  you  have 
those  figures  verified,  and  see  if  there  is  not  some  mistake  some- 
where that  justifies  me  in  making  this  complaint?"  If  he  had 
thought  he  was  entitled  to  an  absolute  amount  of  $8,160,  he  would 
not  have  written  thus.  The  claim  that  he  was  entitled  to  such 
stim,  and,  in  addition  thereto,  in  a  share  of  the  earnings,  is  wholly 
untenable.  The  trial  court  correctly  construed  the  contract  of 
insurance. 

Judgment  affirmed. 

Siebecker,  J.,  took  no  part. 
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COURT  OF  APPEALS  OF  GEORGIA. 


ARMSTRONG  et  al. 


vs. 


EQUITABLE  LIFE  ASSUR.  SOCIETY  of  the  U.  S.    (No.  5,343.)* 

1.  INSURANCE— POLICY  — CASH  SURRENDER  VALUE  — PETI- 

TION. 

A  policy  of  insurance  provided  that  in  case  of  nonpayment  of  premi- 
ums the  policy  might  be  surrendered,  and  in  lieu  thereof  a  paid-up 
policy  of  a  certain  character  would  be  issued.  There  was  no  provision 
that  after  nonpayment  of  any  premium  the  policy  would  have  a  cash 
surrender  value.  After  nonpayment  of  a  premium,  and  after  com- 
plying with  the  conditions  of  the  policy  necessary  to  entitle  the  in- 
sured to  the  issuance  of  a  paid-up  policy,  suit  was  brought  to  recover  a 
specified  sum  as  the  cash  surrender  value  of  tlie  policy,  which  the 
plaintiffs  alleged  the  defendant  had  agreed  to  pay  upon  the  surrender 
of  the  policy.  The  plaintiffs  set  out  in  the  petition  a  letter  from  an 
agent  of  the  defendant,  which  is  relied  upon  as  a  contract  upon  the 
part  of  the  defendant  to  pay  the  sum  sued  for.  This  letter  was  as 
follows:  "I  am  in  receipt  of  your  letter  of  the  6th  inst.,  in  further 
reference  to  policy  No.  943453--Daly.  Upon  referring  to  the  policy 
you  will  find  that  the  present  cash  value  of  same  is  $512.  I  inclose 
herewith  the  necessary  voucher  to  be  signed  by  all  parties  interested, 
and  which  is  to  be  sent  to  me,  together  with  the  policy,  and  all  assign- 
ments and  reassignments,  and  the  matter  will  be  given  attention."  The 
petition  alleged  that  the  writer  of  this  letter  was  duly  authorized  by 
the  defendant  company  to  write  the  letter.  The  policy  provided  that 
the  contract  could  not  be  varied  except  in  writing  and  by  one  of  certain 
named  officers  of  the  company.  It  was  not  alleged  that  the  writer 
of  the  letter  was  one  of  these  officers.  Held,  the  petition  set  forth  no 
cause  of  action,  there  being  no  provision  in  the  policy  for  the  payment 
of  any  sum  of  money  after  the  policy  had  become  lapsed  by  nonpay- 
ment of  premiums.  For  this  reason  no  cause  of  action  upon  the  policy 
was  set  forth  in  the  petition. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  194,  940;  Dec.  Dig.  §  370.) 

2.  INSURANCE— CASH     SURRENDER    VALUE— INDEPENDENT 

CONTRACT— ESSENTIALS. 
The  alleged  contract  to  pay  cash,  being  a  separate  and  independent  under- 
taking, not  provided  for  by  the  policy,  cannot  be  the  basis  of  a  cause 
of  action,  unless  it  contains  the  essential  elements  of  a  contract.  The 
letter  relied  upon  is  not  a  contract,  and  does  not  contain  any  promise 
to  pay  any  sum  of  money,  but  amounts  merely  to  a  statement  that  if 
certain  conditions  will  be  complied  with,  the  company  will  give  the 
request  for  the  payment  of  a  sum  of  money  due  attention.  £ven  if  the 
letter  had  contained  a  distinct  promise  to  pay,  there  was  no  consider- 
ation for  the  promise,  and  for  this  reason  it  cannot  be  enforced.  At 
the  time  the  letter  was  written  the  right  to  have  a  paid-up  policy  issued 
had  expired,  the  policy  had  absolutely  lapsed,  and  the  promise  of  the 
defendant's  agent  to  pay  the  plaintiffs  a  sum  of  money  was  a  mere 
nudum  pactum. 

♦  Decision  rendered,  Jan.  27,  1914.    80  S.  E.  Rep.    Syllabus  by  the  Court 
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(For  other  cases,  see  Insurance,  Cent.  Dig.  §i  937,  938;  Dec.  Dig.  §  369.) 

3.  POLICY— CASH  SURRENDER  VALUE—  PETITION. 

Under  the  rulings  above  made,  the  petition  set  forth  no  cause  of  action^ 
even  though  the  allegations  in  reference  to  the  authority  of  the  agent 
to  write  the  letter  sufficiently  shows  that  the  company  itself  had 
directed  that  the  letter  be  written. 

Error  from  City  Court  of  Richmond  County;  Wm.  F.  Eve,  Judge. 

Action  by  J.  P.  Armstrong  and  others  against  the  Equitable  Life 
Assurance  Society  of  the  United  States.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  Plaintiffs  in  Error. 
Bryan  Cumming  and  Jos.  B.  Cumming.  both  of  Augusta,  for  Defend- 
ant in  Error. 

Roan,  J. 
Judgment  affirmed. 


/ 


♦»♦ 


"^^ERICAN  TEMPERANCE  LIFE  INS.  ASS'N  of  City  o? 
New  York  vs,  SOLOMON  et  ai,.* 

(United  States  Circuit  Court  of  Appeals,  Third  Circuit) 

iTf-^t^XAL-DOCUMENTS— PROOF    BY    SUBSCRIBING    WITNES- 

^:eiS— WAIVER— ADMISSION  WITHOUT  OBJECTION. 
W^*^^^    an  application  for  life  insurance,  alleged  to  have  been  executed  by 
^^^  credent  before  subscribing  witnesses,  was  admitted  in  evidence  with- 
^"^-^^  objection,  it  was  in  the  case  for  all  purposes  as  though  it  had 
*^^^in  proved  by  the  subscribing  witnesses,  and  it  could  not  thereafter  be 
^^  ejected  that  the  party  introducing  the  same  did  not  call  such  wit- 
(Fn.  *^^^ses. 
^      ^    cither  cases,  see  Trial,  Cent.  Dig.  §§  260-266;  Dec.  Dig.  §  105.) 

^  ^^lAL— FALSE     REPRESENTATIONS— PROOF— PRIOR     AP- 

^^  -^X-ICATION— INSTRUCTIONS. 

^^^  a  prior  application  for  life  insurance,  alleged  to  have  been  exe- 
^•^"^ted  by  insured  by  a  mark  before  witnesses,  and  rejected  by  the  tn- 
^"•^rer,  was  admitted  in  evidence  without  objection,  and  without  proof 
^^  ^  its  execution  by  the  subscribing  witnesses,  to  show  the  falsity  of  an 
^'^swer  in  a  subsequent  application  by  insured,  in  which  he  stated  that 
*^^  had  never  been  rejected,  an  instruction,  submitting  to  the  jury  the 
^i^estion  whether  defendant  had  proved  that  such  alleged  prior  ap- 
plication was  in  fact  executed  by  insured  because  the  subscribinsr 
'fitnesses  had  not  been  called  to  testify,  and  further  instructing  that» 
?^  the  jury  should  find  that  insured  did  not  sign  such  application,  then 


/p*     *^   was  not  his  application,  was  erroneous. 


other  cases,  see  Trial,  Cent.  Dig.  §§  260-266;  Dec.  Dig.  §  105.) 


Iri  Error  to  the  District  Court  of  the  United  States  for  the  Western 


^^ict  of  Pennsylvania ;  James  S.  Young,  Judge. 


l^ecision  rendered,  Nov.  25,  1913.    209  Fed.  Rep.  345. 
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Action  by  Louis  Solomon  and  others,  as  administrators  of  Max  Sol- 
omon, deceased,  for  use,  etc.,  against  the  American  Temperance  Life  In- 
surance Association  of  the  City  of  New  York.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed,  and  new  trial  ordered. 

George  R,  Wallace,  of  Pittsburgh,  Pa.,  for  Plaintiff  in  Error. 
George  H.  Quail,  of  Lima,  Ohio,  and  Weil  &  Thorp,  of  Pittsburgh,  Pa., 
fpr  Defendants  in  Error. 

Before  Gray,  Buffington,  and  McPherson,  Circuit  Judges. 


-♦♦♦- 


OCCIDENTAL  LIFE  INS.  CO.  vs,  JACOBSON.* 
(Supreme  Court  of  Arizona.) 

1.  INSURANCE— PAYMENT  OF  PREMIUMS— PREMIUM  NOTES. 
If  the  policy  or  notes  provide  for  forfeiture  for  nonpayment  of  premium 

notes,  and  such  provision  is  not  waived,  the  giving  of  a  note  docs  not 
operate  as  a  payment  of  the  premium,  but  merely  postpones  the  time 
for  payment. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  913,  916-922,  924;  Dec.  Dig. 
§360.) 

2.  INSURANCE— FORFEITURE    FOR    NONPAYMENT— WAIVER 

OF  FORFEITURE. 

Where  a  policy  provided  that  upon  failure  to  pay  a  premium  note  when 
due,  the  policy  should  become  void  without  action  by  the  company,  the 
company,  by  accepting  a  payment  of  interest  after  a  premium  note  was 
due,  and  also  a  payment  of  one-half  of  the  principal  of  the  note, 
waived  the  provision  for  forfeiture. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1041-1056,  1058-1070;  Dec 
Dig.  §  392.) 

3.  WORDS  AND  PHRASES— "WAIVER." 

"Waiver"  occurs  when  one  having  a  right  conferred  by  law  or  contract, 
with  full  knowledge  of  the  material  facts,  does,  or  forbears  to  do, 
something  inconsistent  with  the  existence  of  the  right,  or  of  his  inten- 
tion to  rely  on  it. 

(For  other  definition.s,  see  Words  and  Phrases,  vol.  8,  pp.  7375-7381,  7831, 
7832.) 

4.  INSURANCE— FORFEITURE    FOR    NONPAYMENT— WAIVER, 
A  forfeiture  clause  in  an  insurance  policy  for  nonpayment  of  premiums 

may  be  waived  by  the  insurer. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  941 ;  Dec.  Dig.  §  372.) 

5.  INSURANCE— FORFEITURES— POLICY  OF  LAW. 

The  law  does  not  favor  forfeitures,  and  courts  readily  seize  upon  the  op- 
portunity to  bring  about  a  waiver  of  a  forfeiture  provision  in  an  in- 
surance policy  by  placing  a  liberal  construction  upon  the  acts  of  the 
insurer,  if  such  construction  is  demanded  by  justice,  and  not  repug- 
nant to  law. 

♦  Decision  rendered,  Jan.  14,  1914.    137  Pac.  Rep.  869. 
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(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035,  1040, 
1057;  Dec.  Dig.  §  388.) 

Appeal  from  Superior  Court,  Maricopa  County;  J.  C.  Phillips,  Judge. 

Action  by  Alberta  Jacobson  against  the  Occidental  Life  Insurance 

Company.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Alonzo  B.  McMillan  and  Chalmers  &  Kent,  all  of  Phoenix,  for  Ap- 
pellant. 

Chas.  Woolf,  of  Tempe,  for  Appellee. 


#•# 


GERMANIA  LIFE  INS.  CO.  oi?  New  York  City  vs. 
KLEIN.* 

(Court  of  Appeals  of  Colorado.) 

1.  INSURANCE— LIFE  INSURANCE— CONTRACTS. 

A  life  policy  which  stipulates  that  insurer  issues  the  policy  in  consideration 
of  the  representations  made  in  the  application  which  is  made  the  basis 
of  and  a  part  of  the  contract  makes  the  application  a  part  of  the 
contract. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  308-311;  Dec.  Dig.  §  151.) 

2.  INSURANCE  —  LIFE  INSURANCE  —  MISREPRESENTATIONS 

IN  APPLICATION. 
Where  statements  in  an  application  for  life  insurance  are  false  and  material 

to  the  risk  on  which  the  policy  is  based,  the  false  statements  avoid  the 

policy  whether  the  representations  were  the  result  of  intention  or  of 

mistake  or  whether  made  in  good  faith  or  not. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  540,  549;  Dec.  Dig.  §  256.) 

3.  INSURANCE  —  LIFE  INSURANCE  —  MISREPRESENTATIONS 

IN  APPLICATION. 

A  statement  made  in  an  application  for  a  life  policy  that  the  applicant  had 
not  had  any  of  diseases  inquired  of  and  had  never  consulted  a  phy- 
sician, while  as  a  fact  she  had  consulted  a  physician  who  had  treated 
her  for  carcinoma  of  the  liver  without  advising  her  of  the  gravity  of 
her  disease,  is  a  false  statement  invalidating  the  policy  issued  in  con- 
sideration of  the  statements  in  the  application,  whether  deemed  a  rep- 
resentation or  a  warranty. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  691,  692;  Dec.  Dig.  §  292.) 

4.  TRIAL— INSTRUCTIONS— INCONSISTENT  INSTRUCTIONS. 
Where  two  instructions  are  irreconcilable  and  one  of  them  is  wrong,  the 

instructions  are  bad  as  a  whole. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  705-713,  715,  716,  718;  Dec.  Dig. 
§296.) 

5.  INSURANCE— LIFE  INSURANCE— REPRESENTATIONS  AS 

TO  AGE. 
A  misrepresentation  by  an  applicant  for  life  insurance  of  her  age  by  rep- 
resenting that  she  was  fifty  years  old  at  her  nearest  birthday,  while  in 

♦  Decision  rendered,  Dec.  8,  1913.    137  Pac.  Rep.  73. 
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fact  sixty-three,  defeats  only  the  policy  pro  tanto^  and  insurer  is  liable 
to  the  amount  of  the  insurance  which  the  premium  paid  would  have 
purchased  at  the  age  of  sixty-three. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  671 ;  Dec.  Dig.  §  290.) 

6.  TRIAI^INSTRUCTIONS— SUBMISSION  OF  ISSUE  TO  JURY. 

Where  a  fact  defeating  a  recovery  by  plaintiff  was  established  by  uncon- 
tradicted evidence,  it  was  error  to  submit  the  issue  to  the  jury  as  one 
in  dispute. 

(For  other  cases,  see  Trial,  Cent  Dig.  §  336;  Dec.  Dig.  §  141.) 

Appeal  from  District  Court,  Pueblo  County ;  J.  E.  Rizer,  Judge. 

Action  by  Julia  Klein  against  the  Germania  Life  Insurance  Company 
of  New  York  City.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded,  with  directions. 

F.  A.  Williams  and  G.  Q.  Richmond,  both  of  Denver,  for  Api>ellant. 
James  A.  Park  and  Benj.  F.  Koperlik,  both  of  Pueblo,  for  Appellee. 


»♦♦ 


I" 


'h 


SUPREME  COLONY  UNITED  ORDER  OF  PILGRIM  FA- 

THERS  vs,  TOWNE  et  ai..* 

(Supreme  Court  of  Errors  of  Connecticut.) 

1.  INSURANCE— MUTUAL  BENEFIT  INSURANCE-CONTRACT. 

Where  applications  for  membership  in  a  fraternal  insurance  order  are  for- 
warded to  the  home  office,  and,  if  in  proper  form  and  the  applicant  is 
found  duly  initiated  and  the  fee  for  the  benefit  certificate  paid,  he  is 
accepted,  a  benefit  certificate  being  issued,  the  contract  of  insurance  is 
effective  when  formally  accepted  by  the  insured ;  the  place  of  the  con- 
tract being  the  place  of  the  insured's  acceptance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1851;  Dec.  Dig.  §  713.) 

2.  INSURANCE— FRATERNAL  INSURANCE— WHAT  LAW  GOV- 

ERNS. 

Where  a  fraternal  insurance  contract  was  conditioned  upon  the  laws  of 
the  state  of  the  domicile  of  the  society,  and  the  constitution  and  by- 
laws of  the  society  did  not  specify  ihe  classes  of  beneficiaries  other 
than  reciting  the  statute,  such  statute  is  a  part  of  each  contract,  even 
though  the  contract  is  consummated  in  a  foreign  state. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1854,  1855;  Dec.  Dig.  §  716.) 

3.  INSURANCE— FRATERNAL  INSURANCE— BENEFICIARY    IN- 

TEREST. 

Where  the  statute  of  the  state  of  the  domicile  of  a  fraternal  insurance 
company  provided  that  no  beneficiary  should  have  any  vested  interest 
in  the  benefit  until  it  became  due  and  payable  upon  the  death  of  the 
member,  and  such  statute  was  incorporated  into  the  contract,  a  mem- 
ber's wife  who  died  before  him,  although  designated  as  beneficiary,  had 
no  vested  interest  which  would  survive  to  her  administratrix. 

^™^^  ^ 

♦  Decision  rendered,  Jan.  15,  1914.    89  Atl.  Rep.  264. 
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(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1943,  1974;  Dec.  Dig.  §  785.) 

4.  INSURANCE— FRATERNAL  INSURANCE— DESIGNATION  OF 

BENEFICIARY. 

In  cases  of  fraternal  insurance,  the  member  has  the  right  to  change  the 
beneficiary  after  a  designation,  and  hence  the  beneficiary  on  desig- 
nation acquires,  during  the  life  of  the  member,  merely  an  expectancy 
revokable  at  the  member's  pleasure. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1946;  Dec.  Dig.  §  780.) 

5.  POWERS— POWERS  OF  APPOINTMENT. 

A  mere  power  of  appointment  is  not  an  asset  of  the  donee  of  the  power 
and  conveys  no  title  to  or  interest  in  the  property  and,  if  unexercised 
by  the  donee  prior  to  his  death,  is  wholly  inoperative. 

(For  other  cases,  see  Powers,  Cent.  Dig.  §§  153,  154;  Dec.  Dig.  §  39.) 

6.  INSURANCE  —  FRATERNAL  INSURANCE  —  RIGHT  OF  MEM- 

BER. 

Where  the  by-laws  of  a  fraternal  insurance  association  made  no  provision 
for  the  oayment  of  the  benefit  to  the  member's  estate,  if  no  beneficiary 
was  designated,  a  member's  estate  takes  no  interest  in  the  fund  by 
reason  of  his  failure  to  exercise  his  power  of  appointment,  for  such  a 
power  is  not  an  asset  in  his  hands. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1945;  Dec.  Dig.  §  778.) 

7.  INSURANCE  —  FRATERNAL  INSURANCE  —  PERSONS  ENTI- 

TLED. 

Where  a  member  of  a  fraternal  insurance  order  designated  his  wife  as 
beneficiary  and  she  died  before  him  and  he  made  no  new  designation, 
on  a  bill  of  interpleader  filed  by  the  insurer,  the  fund  will  be  directed 
to  be  paid  to  the  member's  half-brother  instead  of  the  wife's  adminis- 
tratrix; it  appearing  that  neither  the  wife's  administrator  nor  the 
member's  administrator  was  entitled.. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1943,  1974  Dec.  Dig.  §  785.) 

Appeal  from  Superior  Court,  New  Haven  County;  William  H.  Wil- 
liams, Judge. 

Interpleader  by  the  Supreme  Colony  United  Order  of  Pilgrim  Fathers 
against  Carrie  Dixie  Towne,  administratrix,  and  others.  From  the  judg- 
ment, the  named  defendant  appeals.  Reversed  and  remanded  for  correc- 
tion. 

Denis  T.  O'Brien,  Jr.,  of  Meriden,  for  Appellant. 
Henry  W.  Stowell,  of  New  Haven,  for  Appellee  Terry. 


♦  •♦ 


C.  E.  SHEPARD  &  CO.  vs.  NEW  YORK  LIFE  INS.  CO.* 
(Supreme  Court  of  Errors  of  Connecticut.) 

1.  INSURANCE— RIGHTS  OF  BENEFICIARY. 

Under  an  insurance  policy  providing  for  the  payment  of  the  amount  there- 
of to  insured's  wife,  or,  if  she  died  before  insured,  to  his  estate,  and 

•  Decision  rendered,  Dec  20,  1913.    89  Atl.  Rep.  186. 
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also  containing  an  endowment  clause  under  which  the  amount  was 
payable  to  the  wife  or  her  assigns  twenty  years  after  date,  if  the  in- 
sured should  then  be  living  and  the  policy  in  force,  the  right  of  the 
wife  and  her  assigns  to  the  benefits  of  the  endowment  clause  was  not 
contingent  upon  her  surviving  insured,  whether  the  contract  was  gov- 
erned by  the  law  of  New  York  or  that  of  Connecticut,  as  in  both  states 
the  beneficiary,  in  the  absence  of  inconsistent  language,  take  a  vested 
interest  which  passes  at  death  to  her  legal  representatives,  and  which 
after  delivery  of  the  policy  cannot  be  divested  by  insured,  the  insurer, 
or  both. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  589.) 


2.  INSURANCE— ASSIGNMENT— RIGHTS  OF  ASSIGNEE— ES- 
TOPPEL. 

A  life  insurance  policy,  containing  an  endowment  clause  in  favor  of  in- 
sured's wife  and  her  assigns  and  containing  no  provision  authorizing 
a  change  in  the  beneficiary  at  the  time  of  the  wife's  death,  was  held 
by  the  company  as  security  for  a  policy  loan.  It  thereafter  lapsed  for 
nonpayment  oif  interest  and  premiums,  but  at  insured's  request  was 
reinstated  and  stamped  with  an  indorsement  that  insured  had  changed 
the  beneficiary  to  his  executors,  admmistrators,  or  assigns.  A  larger 
policy  loan  was  thereafter  made,  and  insured  was  furnished  with  a 
copy  of  the  loan  agreement  and  a  paper  showing  the  distribution  of 
the  proceeds  of  the  new  loan  in  payment  of  the  current  interest,  pre- 
miums, and  the  old  loan,  and  the  remittance  of  the  balance  to  insured. 
On  an  application  furnished  by  the  com.pany  required  to  be  signed 
both  by  insured  and  the  beneficiary,  and  which  insured  signed,  naming 
his  estate  as  beneficiary  the  endowment  period  was  changed  and  the 
policy  reissued  as  a  fifteen-year  endowment  policy.  Plaintiff,  engaged 
in  the  business  of  buying  up  such  policies,  purchased  the  policy,  filed 
duplicate  copies  of  the  assignment  with  the  insurer,  paid  certain  pre- 
miums, and  prior  to  the  expiration  of  the  endowment  period  was 
invited  by  the  company  to  elect  which  mode  of  settlement  it  would 
accept  upon  such  expiration.  Except  for  a  few  days,  the  policy  was 
continually  in  possession  of  the  company  from  the  time  of  the  first 
loan  until  after  the  bringing  of  suit  by  plaintiff,  who  did  know  that  the 
wife  was  named  in  the  endowment  clause.  Held,  that  the  company 
was  estopped  as  against  plaintiff  to  deny  that  insured  was  the  bene- 
ficiary of  the  policy,  since  plaintiff  prior  to  the  assignment  was  not 
charged  as  matter  of  law  with  knowledge  that  the  endowment  benefits 
were  payable  only  to  the  wife  or  her  assigns,  and  because  of  the  in- 
surer's conduct  in  putting  into  insured's  hands  papers  indicating  that 
he  was  the  sole  beneficiary,  and,  by  dealing  with  the  policy  in  a  way 
inconsistent  with  the  existence  of  any  outstanding  interest  plaintiff 
was  entitled  to  dispense  with  the  necessity  of  examining  the  policy. 


(For  other  cases,  see  Insurance,  Cent.  Dig. 
1485;Dec.  Dig.  §593.) 


1452,  1476-1478,  1481.  1482, 


Case  Reserved  from  Superior  Court,  Hartford  County;  Gardiner 
Greene  and  Marcus  H.  Holcomb,  Judges. 

Action  bv  C.  E.  Shepard  &  Co.  against  the  New  York  Life  Insurance 
Company  to  recover  the  cash  value  of  an  endowment  policy  of  life  insur- 
ance. Facts  agreed  upon,  and  questions  of  law  reserved  for  the  advice  of 
the  Supreme  Court  of  Errors.    Judgment  advised  for  plaintiff. 

Arthur  L.  Shipman,  of  Hartford,  for  Plaintiff. 
William  Brosmith,  or  Hartford,  for  Defendant. 
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ROYAL  BENEFIT  SOCIETY  vs.  NAYLOR.  (No.  5,264.)* 
(Court  of  Appeals  of  Georgia.) 

INSURANCE— LIFE  INSURANCE^DEFAULT  IN  PREMIUMS. 
^  fraternal  benefit  policy  provided  that  a  lapsed  policy  could  be  reinstated 
with  the  consent  of  the  society,  provided  that,  at  the  time  the  payments 
for   reinstatement   were    received    at   the    home    office,    and    at   the 
expiration  of  fifteen  days  thereafter,  insured  was  in  good  health;   but 
if,  at  the  expiration  of  fifteen  days  after  the  receipt  of  such  pay- 
ments, the  member  is  not  in  good  health,  then  the  overdue  payments 
and  all  subsequent  payments  shall  upon  demand  be  returned  to  in- 
sured.    The  payments  for  June  and  July,  1912,  were  not  paid  until 
August  6th,   when   insured's  husband   informed   the   agent   that   his 
wife  was  ill,  but  was  improving,' and  paid  him  the  amount  of  the  pre- 
miums then  overdue,  and  the  premium  for  the  month  of  August,  1912, 
was  paid  by  the  husband  on  Aug^ust  8th,  and  insured  died  on  August 
10th.  Held  that,  since  insured  died  before  the  expiration  of  fifteen 
days  after  payment  of  the  overdue  premiums,  the  policy  had  lapsed 
at  insured's  death,  so  that  no  recovery  can  be  had  thereon. 
(^or  other  cases,  sec  Insurance,  Cent.  Dig.  §  1924;  Dec.  Dig.  §  761.) 
-Hussell,  C.  J.,  dissenting. 

Error  from  Superior  Court,  Chatham  County;  W.  G.  Charlton,  Judge. 
-Acrtion  by  Andrew  Naylor  against  the  Royal  Benefit  Society.    Judg- 
^'^t    :f  or  plaintiff,  and  defendant  brings  error.    Reversed. 

X?      ^^ liver  &  Oliver  and  W.  S.  Connerat,  all  of  Savannah,  for  Plaintiff  in 

^    ^^^^viggs  &  Gazan,  of  Savannah,  for  Defendant  in  Error. 
*    I^^cision  rendered,  Jan.  20,  1914.    80  S.  E.  Rep.  545. 


♦  ♦♦ 


^^^^^:.^T  WESTERN  LIFE  ASSUR.  CO.  vs.  STATE  Ex  rei,. 
HONAN,  Atty.  Gen.,  et  ai..   (No.  22,334.)* 

(Supreme  Court  of  Indiana.) 

II^SXjj^^j^(35^jj^SUR^jj(3E  COMPANIES— ACTION  FOR  DISSO- 
P^^^*—XJTION— VENUE. 

^^^^^^^  Ann.  St.  1908,  §  314,  providing  that  any  action  against  any  domestic 

-^Drporation  may  be  brought  in  any  county  where  such  corporation  has 

3  office  or  agency  for  the  transaction  of  business,  or  in  which  any 

srson  resides  upon  whom  process  may  be  served  against  such  cor- 

^^^ration,  and  section  319,  providing  that  process  against  corporations 

*^^ay  be  served  upon  certain  officers  or  agents,  and  that,  if  no  such 

X^^rson,  officer,  or  agent  be  found  in  the  county  where  suit  is  pending, 

Process  may  be  sent  for  service  to  any  other  county  in  the  state  where 

^'tich  person,  officer,  or  agent  may  be  found,  do  not  authorize  the  At- 

X^ccision  rendered,  Jan.  13,  1914.    103  N.  E.  Rep.  843. 
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torney  General  to  bring  a  suit  against  an  insurance  corporation  for  a 
recievership  and  a  dissolution  in  any  county  other  than  that  where  the 
corporation's  home  office  is  located. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  57;  Dec.  Dig.  §  49.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  102  N.  E.  849. 


♦  ^» 


MULHERIN  vs.  BANKERS^  LIFE  ASS'N.* 
(Supreme  Court  of  Iowa.) 

1.  INSURANCE— MUTUAL    BENEFIT    INSURANCE— ACTIONS- 

SUFFICIENCY  OF  EVIDENCE. 
In  an  action  on  benefit  insurance  certificates,  which  defendant  alleged  had 

lapsed  for  nonpayment  of  an  assessment,  evidence,  held  sufficient  to 

show  nonpayment,  though  the  assessment  was  payable  either  to  the 

association  or  to  an  authorized  depository  bank. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005;  Dec.  Dig.  §  818.) 

2.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— NOTICE   OF 

ASSESSMiiNT. 
vVhere  the  laws  of  a  benefit  insurance  society  authorized  the  board  of 
directors  to  provide  funds  in  advance  for  the  payment  of  any  claims 
which  might  be  anticipated  during  the  three  months  next  ensuing,  a 
notice  of  an  assessment  stating  that  it  was  made  to  provide  a  benefit 
fund  for  death  losses  sufficiently  complied  with  Code,  §  1788,  requiring 
notices  of  assessment  by  assessment  life  insurance  associations  to 
state  the  objects  to  which  the  money  to  be  collected  is  to  be  devoted, 
and  a  provision  of  the  by-laws  requiring  such  notices  to  contain  a 
statement  of  the  objects  for  which  the  money  to  be  collected  was  in- 
tended, although  the  purpose  of  the  assessment  was  in  part  to  provide 
a  fund  out  of  which  to  pay  anticipated  death  losses. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1884;  Dec.  Dig.  §  737.) 

3.  INSURANCE— MUTUAL  BENEFIT  INSURANCE  — DUES— LIA- 
BILITY. 

The  waiver  of  a  forfeiture  of  a  benefit  insurance  certificate  for  nonpay- 
ment of  an  assessment  left  the  payment  thereof  still  optional  and 
did  not  render  insured  personally  liable  in  violation  of  a  provision  of 
the  by-laws  that  no  personal  liability  would  be  incurred  beyond  the 
payment  of  guaranty  notes. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

Appeal  from  District  Court,  Linn  County;  Milo  P.  Smith,  Judge. 
Action  on  three  certificates  of  life  insurance  resulted  in  judgment  as 
prayed.    The  defendant  appeals.    Reversed. 

I.  M.  Earle,  of  Des  Moines,  and  Grimm,  Trewin  &  Randall,  of  Cedar 
Rapids,  for  Appellant. 

J.  H.  Preston,  Ed  Preston,  and  Tourtellot  &  Donnelly,  all  of  Cedar 
Rapids,  for  Appellee. 

*  Decision  rendered,  Jan.  14,  1914.    K4  N.  W.  Rep.  1000. 


niu,  .     m 
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FILLEY  vs.  ILLINOIS  LIFE  INS.  CO.  et  ai,.* 
(Supreme  Court  of  Kansas.) 

^^SURANCE— WIFE  AS  BENEFICIARY— EFFECT  OF  DIVORCE. 
^^  benefit  accruing  from  a  policy  of  life  insurance,  upon  the  life  of  a 
married  man,  payable  upon  his  death  to  his  wife,  naming  her,  is 
payable  to  the  surviving  beneficiary  named,  although  she  may  have 
years  thereafter  secured  a  divorce  from  her  husband  and  he  was  there- 
after again  married  to  one  who  sustained  the  relation  of  wife  to  him 
at  the  time  of  his  death. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1461-1468;    Dec.  Dig.  § 

Appeal  from  District  Court,  Shawnee  County. 
^^        -Auction  by  Mrs.  Clarence  E.  Filley  against  the  Illinois  Life  Insurance 
i-25*^I>any  and  others.    From  judgment  for  defendants,  plaintiff  appeals. 
"*^^«5jrrned. 

'■%-       

jS,  S.  Quinton  and  Waters  &  Waters,  all  of  Topeka,  for  Appellant. 
^X^,  M.  Lillard,  of  Topeka,  and  Stavely  &  Stavely,  of  Lyndon,  for  Ap- 

J^      XI>ecision  rendered,  Jan.  10,  1914.    137  Pac.  Rep.  793.    Syllabus  by  the 


♦  ♦♦ 


\ 


^<=:>BLE  vs.  SOUTHERN  STATES  MUT.  LIFE  INS.  CO.* 
(Court  of  Appeals  of  Kentucky.) 

^'  ^^^^  SURANCE— LIFE     POLICY— COVENANT     TO     PAY     PRE- 
^         ^^»«UMS. 

^^^^^mitract  of  life  insurance  is  sui  generis,  and  while  it  provides  for  re- 

^^^ewal  after  the  first  year  by  the  payment  of  subsequent  premiums 

"^^ithout  any  agreement  on  the  part  of  insured  to  pay  such  premiums, 

^^jid  such  payment  may  not  be  enforced  by  the  insurance  company 

^^xcept  by  forfeiture  of  the  policy,  the  contract  cannot  be  construed 

^^j  though  insured's  covenant  to  pay  premiums  was  independent  of  in- 

'^^urer's  covenant  to  pay  the  policy,  so  that  insured's  agreement  to  pay 

^^j  distinguished  from  actual  payment  would  be  sufficient  to  keep  the 

^^olicy  alive ;  nor  is  this  affected  by  a  provision  that  the  policy  shall  be 

/j^       ^indisputable  for  breach  of  any  of  its  conditions  after  the  first  year. 

^^^**  other  cases,  see  Insurance,  Cent.  Dig.  §§  891,  895-902,  913;  Dec.  Dig. 

^349.) 

■^>slSURANCE— LIFE  POLICY— PAYMENT  OF  PREMIUMS— AC- 
^         TION— PETITION. 

^^-^alicy  of  life  insurance  was  issued  December  21,  1907,  providing  for 
......^^^^^^uarterly  premium  payments  in  advance  on  the  21st  day  of  March, 

"^     Xkcision  rendered,  Jan.  21,  1914.    162  S.  W.  Rep.  528. 
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June,  September,  and  December.  It  also  provided  that  failure  to  pay 
any  premium  should  avoid  the  policy,  and  that  after  one  year  the 
policy  should  be  indisputable  for  breach  of  any  of  its  provisions.  In- 
sured died  December  15,  1910,  and  the  petition  in  the  action  on  the 
policy  alleged  that  he  paid  to  defendant  $113.75  as  provided  therein, 
and  a  like  sum  in  March,  June,  and  September  next  following  the 
issuance  of  the  policy,  and  at  the  expiration  of  the  first  year  he  re- 
newed the  policy  as  a  whole  life  participating  policy  by  paying  the 
quarterly  payments  due  in  December,  1908,  and  in  March  and  June, 
1909,  respectively.  Held  that  the  petition  was  demurrable  for  failure 
to  allege  that  the  premiums  due  in  December,  1909,  and  in  March  and 
June,  1910,  had  been  paid. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1593,  1596,  1598,  1603-1606, 
1608;    Dec.  Dig.  §  634.) 

Appeal  from  Circuit  Court,  Jefferson  County;  Common  Pleas  Branch, 
Fourth  Division. 

Action  by  Ida  E.  Noble  against  the  Southern  States  Mutual  Life  In- 
surance Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Gibson  &  Crawford,  of  Louisville,  and  Clark  Vamum,  of  Chicago, 
111.,  for  Appellant 

Burnett,  Batson  &  Cary,  of  Louisville,  for  Appellee. 


#»» 


WILLIAMS  vs,  HARTH.* 
(Court  of  Appeals  of  Kentucky.) 

1.  FRAUDULENT    CONVEYANCES  —  PREMIUMS    ON    INSUR- 

ANCE POLICIES. 

Under  Ky.  St  §  654,  providing  that  if  the  premium  on  any  policy  of  in- 
surance mentioned  in  that  section  is  paid  by  any  person  with  intent  to 
defraud  creditors,  an  amount  equal  to  the  premium  so  paid,  with  in- 
terest thereon,  shall  inure  to  the  benefit  of  creditors,  the  acceptance  by 
the  beneficiary  of  the  amount  of  the  policy  and  the  investment  thereof 
in  real  estate  does  not  constitute  her  a  fraudulent  grantee. 

(For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig.  §§  56,  57,  158; 
Dec.  Dig.  §  39.) 

2.  FRAUDULENT  CONVEYANCES— ASSETS— INSURANCE  PRE- 

MIUMS FRAUDULENTLY  PAID. 
Under  Ky.  St.  §  654,  providing  that  if  the  premium  on  any  life  insurance 
policy  mentioned  in  that  section  is  paid  by  any  person  with  intent  to 
defraud  his  creditors,  an  amount  equal  to  the  premium  so  paid,  with 
interest  thereon,  shall  inure  to  the  benefit  of  such  creditors,  the  pre- 
miums so  paid  are  a  trust  fund  for  the  creditors,  which  passes  to  the 
personal  representative  as  a  part  of  insured's  estate,  whether  re- 
covered from  the  beneficiary  by  the  personal  representative  or  a 
creditor,  and  the  creditor,  instituting  an  action  for  its  recovery  and 
obtaining  a  lis  pendens  lien  on  property  in  which  the  fund  has  been 

*  Decision  rendered,  Jan.  8,  1914.    161  S.  W.  Rep.  1102. 


Digitized  by 


Google 


*^^^]  Williams  vs,  Harth.  361 

^  invested    by    the   beneficiary,    acquires    no    priority    over    the    other 
(1^        accreditors. 

^"     other  cases,   see   Fraudulent  Conveyances,   Cent.   Dig.   §§    138-142» 
3.     >w^  ^^»  150-158;  Dec.  Dig.  §  57.) 

.,     ^^><ECUTORS   AND   ADMINISTRATORS— ACTIONS— PARTIES 

'^^^  ^^ CREDITORS. 

^r  such  section  the  personal  representative  of  the  person  paying  such 

^^remiums  should  sue  for  their  recovery,  but  in  the  event  of  his  re- 

(:^^         -^usal  to  do  so,  a  creditor  may  bring  the  action  for  himself  and  all 

^v^  ^^ther  creditors,  to  which  action  all  creditors  should  be  made  parties. 

i^  ^   other  cases,  see  Executors  and  Administrators,  Cent.  Dig.  §§  1660, 

^    >^<660^;Dec.  Dig.§423.) 

\iAUDULENT    CONVEYANCES  —  PREMIUMS    ON    INSUR- 
ANCE POLICIES. 
\  v^.  St.  §§  654,  655,  providing  that  the  amount  of  insurance  premiums  paid 

in  fraud  of  creditors,  with  interest  thereon,  shall  inure  to  the  benefit 
of  such  creditors,  do  not  apply  to  premiums  paid  to  fraternal  insur- 
ance organizations,  in  view  of  section  671,  providing  that  the  money 
or  other  benefit  paid  by  any  co-operative  or  assessment  insurance 
society  shall  be  exempt  from  execution,  and  not  liable  to  seizure  by 
any  legal  or  equitable  process  for  the  debt  or  liability  of  a  member. 
(For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig.  §§  56,  57,  158; 
Dec.  Dig.  §  39.) 

5.  EXECUTORS  AND  ADMINISTRATORS— ACTIONS— SET-OFFS. 
Under  Ky.  St.  §  654,  providing  that  the  amount  of  insurance  premiums 
paid  in  fraud  of  creditors,  with  interest  thereon,  shall  inure  to  the 
benefit  of  such  creditors,  in  an  action  against  a  beneficiary  to  recover 
the  amount  of  premiums  so  paid,  she  was  not  entitled  to  set  off  a 
cote  due  her  from  insured,  since  she  owed  insured  during  his  life- 
time no  part  of  the  fund  sought  to  be  recovered,  but  held  it  im- 
pressed with  a  trust  in  behalf  of  creditors,  and  owed  it  to  them,  and 
^ence  the  court  properly  relegated  her  claim  on  the  note  to  settlement 
>n  the  action  pending  for  the  settlement  of  insured's  estate. 
(^or  other  cases,  see  Executors  and  Administrators,  Cent.  Dig.  §§  1698- 
17l5;Dec.  Dig.  §434.) 

■Appeal  from  Circuit  Court,  McCracken  County. 
^        -Motion  by  J.  W.  Williams  and  others  against  Jennie  F.  Harth.  which 
^^T^    Consolidated.    From  the  judgment,  the  plaintiff  named  appeals,  and 
^^exicl^nt  cross-appeals.    Affirmed. 

j^?*^dshaw  &  Bradshaw,  of  Paducah,  for  Appellant. 
-^^c>rton  &  Morton,  of  Morganfield,  for  Appellee. 
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GRAND  LODGE  A.  O.  U.  W.  vs.  EDWARDS  et  al  * 
(Supreme  Judicial  Court  of  Maine.) 


1.  INSURANCE— FRATERNAL    BENEFICIARY    ASSOCIATION- 

CONSTITUTION  AND  BY-LAWS  AS  PART  OF  CONTRACT. 
The  constitution  and  laws  of  a  fraternal  beneficiary  association,  so  far  as 

applicable  to  its  beneficiary  contracts,  form  a  part  of  the  contract  itself. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1854;  Dec.  Dig.  §  718.) 

2.  INSURANCE— FRATERNAL    BENEFICIARY    ASSOCIATION- 

PERSONS  ENTITLED  TO  BENEFITS. 

Under  the  express  general  law  of  a  fraternal  beneficiary  association  that, 
if  all  the  beneficiaries  under  a  certificate  died  during  the  lifetime  of 
a  member  and  he  should  have  made  no  other  legal  designation,  the 
benefit  should  be  paid  to  his  widow,  or,  if  he  left  no  widow  surviving 
him,  then  to  be  paid  share  and  share  alike  to  his  children,  etc,  the 
surviving  widow  of  a  member  whose  first  wife,  the  beneficiary  named 
therein,  had  died,  leaving  one  child,  in  the  absence  of  any  legal  desig- 
nation of  any  other  beneficiary,  was  entitled  to  the  benefits. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1943,  1974;  Dec.  Dig.  §  785.) 

3.  INSURANCE— ACTION      ON      CERTIFICATE— BURDEN      OF 

PROOF— CHANGE  OF  BENEFICIARY. 

One  relying  on  the  change  in  a  beneficiary  contract  whereby  a  new 
beneficiary  is  designated  in  place  of  those  who  would  otherwise  be 
entitled  to  it  under  the  original  certificate  must  show  that  the  change 
has  been  made  in  the  manner  provided  for  in  the  laws  of  the  associa- 
tion. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002;  Dec.  Dig.  §  817.) 

4.  INSURANCE  —  BENEFICIARIES  —  CHANGE  OF  BENEFICIA- 

RIES—"LEGAL  DESIGNATION." 

Under  the  general  law  of  a  beneficiary  association  prescribing  the  bene- 
ficiaries under  a  certificate  where  the  member  has  made  no  other 
"legal  designation,"  and  the  law  as  to  the  designation  of  new  benefi- 
ciaries requiring  that  the  direction  therefor  be  made  in  the  form  pre- 
scribed, signed  by  the  member  in  the  presence  of  and  attested  by  the 
recorder  of  his  lodge  and  accompanied  by  the  certificate  of  the  lodge 
under  its  seal  to  be  forwarded  with  the  certificate  to  the  Grand  Re- 
corder, a  letter  from  a  member  to  his  son,  expressing  his  intent  and 
purpose  that  at  his  death  the  son  should  have  the  benefit,  did  not 
constitute  a  "legal  designation"  of  the  son  as  the  beneficiary  of  the 
fund. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1939;  Dec.  Dig.  §  773.) 

Report  from  Supreme  Judicial  Court,  Androscoggin  County,  in  Equity. 

Bill  of  interpleader  by  Grand  Lodge  Ancient  Order  of  United  Work- 
men against  Harold  M.  Edwards  and  Maude  M.  Edwards.  Case  reported 
for  determination  upon  the  appeal,  answers,  decree  of  interpleader,  and 
other  evidence.  Ordered  that  Maude  M.  Edwards,  the  surviving  widow 
of  the  holder  of  a  certificate  in  such  Grand  Lodge,  be  entitled  to  payment 
of  the  fund  due  thereon. 

Argued  before  Savage,  C.  J.,  and  Spear,  Cornish,  King,  and  Haley,  JJ. 

*  Decision  rendered,  Dec.  31,  1913.    89  Atl.  Rep.  147. 
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L.  L.  Walton,  of  Skowhegan,  for  Plaintiff. 

McGillicuddy  &  Morcy,  of  Lewiston,  for  Defendant  Harold  M.  Ed- 
wards. 

W.  B.  Skelton,  of  Lewiston,  for  Defendant  Maude  M.  Edwards. 


-♦^^- 


WILLIAMS  vs.  NEW  YORK  LIFE  INS.  CO.,  Inc.* 
(Court  of  Appeals  or  Maryland.) 

1.  INSURANCE  —  ACTION  ON  POLICY  —  PLEADING  —  EXECU- 

TION OF  CONTRACT. 
Under  the  statute,  the  execution  of  a  contract  of  insurance  is  a  question  of 

fact  which  must  be  pleaded  if  the  insurer  defending  an  action  thereon 

desires  to  put  the  execution  in  issue. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1632-1644;  Dec.  Dig.  § 

645.) 

2.  INSURANCE— ACTION  ON  POLICY— QUESTION  FOR  JURY- 

CONSTRUCTION, 
"^c  proper  interpretation  of  a  contract  of  insurance  is  a  question  of  law 

for  the  court. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
S  668.) 

3.  APPEAL  AND  ERROR— REVIEW— QUESTIONS  CONSIDERED. 
Under  the  express  terms  of  Code  Pub.  Civ.  Laws,  art.  5,  §  9,  no  question 

will  be  passed  on  in  the  Court  of  Appeals  which  does  not  plainly  ap- 
pear by  the  record  to  have  been  decided  by  the  court  below. 
(■Pot  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2295-2298;  Dec.  Dig. 
S  500.) 

^-  EVIDENCE- PAROL  EVIDENCE  TO  CONTRADICT  WRITING 
— ^INSURANCE  POLICY. 
^rol  evidence  is  inadmissible  to  contradict  the  terms  of  a  written  policy 
fry,    ^f  insurance. 
^■^^>"  other  cases,  sec  Evidence,  Cent  Dig.  §§  1818-1824;  Dec.  Digr.  §  405.) 

^-  Evidence- PAROL  evidence  to  explain  writing- 

p       CrONFIRMATION  OF  TERMS  OF  POLICT. 

^*"^1  evidence  is  inadmissible  to  confirm  the  terms  of  a  written  insurance 
^  j^    Policy,  where  no  ambiguity  is  alleged. 

^«"  other  cases,  sec  Evidence,  Cent.  Dig.  §§  1818-1824;  Dec.  Dig.  §  405.) 

"   "^V-IDENCE  — REPRESENTATIONS   OF  AGENT— MERGER  IN 
^    CroNTRACT. 

*^J^ver  representations  were  made  by  an  insurance  agent,  as  to  certain 
(K*     *^&ircs  relating  to  the  policv,  were  merged  in  the  contract 
^    ^"^   other  cases,  see  Evidence,  Cent.  Dig.  §§  1818-1824;  Dec  Dig.  §  405.) 

^-  ^NrsuRANCE  —  CONSTRUCTION  —  SLIP     ATTACHED     TO 

Tw^i^OLICY. 

—i^^riere  fact  of  the  fastening  of  a  slip  to  a  policy  cannot  make  it  a  part 

*  ^^cision  rendered,  Dec.  19,  1913.    89  Atl.  Rep.  97. 
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of  the  contract,  where  there  is  no  reference  on  either  policy  or  slip  of 
the  one  to  the  other. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  305-307;  Dec.  Dig.  §  150.) 

8.  INSURANCE— CONSTRUCTION— "STATEMENT"  AS  TO  SET- 

TLEMENT. 
A  twenty-premium  accumulation  life  policy,  exactly  of  the  kind  applied  for 
by  insured,  provided  that  at  the  end  of  the  accumulation  period  in- 
sured would  be  entitled  to  receive  "the  dividend  then  apportioned  by 
the  company,"  and  had  pasted  on  one  page  a  typewritten  paper,  entitled 
"Statement,"  purporting  to  show  the  terms  of  settlement  at  the  end  of 
the  accumulation  period,  and  including  one  option  showing  a  cash 
value,  above  reserve,  of  $3,827.20.    Held,  in  view  of  the  necessarily  un- 
certain amount  of  dividends  payable  at  the  end  of  such  period,  and 
that  the  most  it  was  possible  to  do  was  to  estimate  what  the  amount 
would  be,  that  the  word  "statement"  did  not  imply  a  definite  guar- 
anteed cash  payment  at  the  end  of  the  term,  but  was  in  the  nature  of 
an  estimate  of  such  amount. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  305-307;  Dec.  Dig.  §  150.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6643.) 

9.  INSURANCE— STIPULATION    AS    TO    CONSTRUCTION— VA- 

LIDITY. 

An  express  stipulation,  in  an  application  for  life  insurance  made  in  this 
state,  that  the  contract  contained  therein,  and  the  policy,  should  be 
construed  according  to  the  law  of  the  state  of  New  York  was  a  stipu- 
lation which  the  parties  were  competent  to  make. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  293;  Dec.  Dig.  §  147.) 

10.  INTEREST— JUDGMENT. 

Where  the  holder  of  a  twenty-premium  life  policy  declined  at  its  expiration 
to  accept  the  dividend  apportioned  by  the  company,  and  brought  suit 
on  the  policy  for  a  larger  amount,  but  moved  for  judgment  for  the 
amount  admitted  to  be  due,  for  which  judgment  was  rendered,  the 
dispute  as  to  the  amount  due  took  the  case  out  of  the  general  rule  that 
where  a  definite  sum  of  money  is  payable  at  the  expiration  of  a  time 
certain  without  demand,  interest  is  generally  allowed  from  the  time 
the  money  should  have  been  paid,  so  that  he  was  not  entitled  to  in- 
terest on  the  amount  of  the  judgment. 

(For  other  cases,  see  Interest,  Cent.  Dig.  §§  43-53;   Dec.  Dig.  §  22.) 

"To  be  officially  reported." 

Action  by  John  Whitridge  Williams  against  the  New  York  Life  In- 
surance Company,  Inc.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  Briscoe,  Burke,  Thomas,  Umer,  Stockbridge,  and  Con- 
stable, JJ. 
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GEDDES  vs.  ANN  ARBOR  RAILROAD  EMPLOYEES'  RE- 
LIEF ASS'N.* 

(Supreme  Court  of  Michigan.) 

1.  INSURANCE— MUTUAL     BENEFIT     INSURANCE-DEFAULT 

IN  PREMIUMS. 
When  decedent  became  an  employee  of  a  railroad  company  which  also 
maintained  a  relief  association,  he  signed  an  application  for  insurance 
in  such  association,  which  recited.    "I  hereby  authorize"  the  railroad 
company  "to  deduct  from  my  wages  the  monthly  premium  required 
for  my  insurance  under  said  policy,  as  such  premium  shall,  from  time 
to  time,  become  due,"  and  the  policy  provided  that,  if  a  member  failed 
to  pay  any  monthly  payment  when  due  insurance  should  immediately 
cease,  but  did  not  in  terms  obligate  the  railroad  company  to  deduct  the 
assessments  from  insured's  wages  and  forward  them  to  the  relief  as- 
sociation.   The  treasurer  of  the  relief  association  made  out  a  deduc- 
tion sheet  each  month  and  forwarded  it  to  the  auditing  department  of 
the  railroad  company  and  included  the  decedent's  name  in  such  list, 
but  through  an  error  in  the  auditing  department  the  sheet  was  re- 
turned with  "No  time"  inserted  opposite  decedent's  name,  and,  after 
being  so  returned  for  three  or  four  months,  decedent's  name  was 
dropped  from  the  list.    While  the  assessments  were  usually  collected 
through  the  auditing  department  of  the  railroad  company,  some  of  the 
^niployees  insured  made  payments  directly  to  the  relief  association. 
-^eld  that,  since  decedent  had  never  paid  any  assessments,  recovery 
Could  not  be  had  on  his  policy;  the  railroad  company  not  being  bound 
£o  collect  such  assessments  from  his  wages. 
(jr^^zF-x-     other  cases,  see  Insurance,  Cent.  Dig.  §  1906;   Dec.  Dig.  §  754.) 

2.  X  3Sr  SURANCE— MUTUAL  BENEFIT  INSURANCE— DEFAULT 
X  IN  PREMIUMS  —  NOTICE. 

^^  «>x^^  insured  in  an  employees'  mutual  benefit  association  actually  knew 
"^Xxat  his  premiums  had  not  been  paid  from  the  fact  that  he  had  drawn 
Xi.  is  full  wages  each  month  and  had  not  otherwise  paid  them,  it  was  not 
^^^cessary  that  he  be  given  notice  by  the  association  of  that  fact,  even 
*  ^  the  policy  required  such  notice. 

(^^^*~  other  cases,  see  Insurance,  Cent.  Dig.  §§  1917,  1918;  Dec.  Dig.  §  756.) 
^^^II>strander,  J.,  dissenting. 

^^Irror  to  Circuit  Court,  Washtenaw  County;  Edward  D.  Kinne,  Judge. 
n^^  •  -^^ction  by  Warren  Geddes  against  the  Ann  Arbor  Railroad  Employees* 
^^^^X  Association.    Judgment  for  plaintiff,  and  defendant  brings  error. 
^^"T-sed,  without  new  trial. 

^^eth  Q.  Pulver,  of  Owosso,  for  Appellant, 
j^l^  >^    XZDewey  M.  Forshee,  of  Ann  Arbor  (Carl  Storm,  of  Detroit,  of  coun- 
-^  »     for  Appellee. 

XDecision  rendered,  Jan.  5,  1914.    144  N.  W.  Rep.  828. 
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COURT  OF  HONOR  vs.  HERING.* 
(Supreme  Court  of  Michigan.) 

1.  EQUITY— RETENTION  OF  JURISDICTION  ACQUIRED. 
Where  a  benefit  insurance  society  brought  a  suit  to  cancel  a  certificate  and 

enjoin  actions  thereon  on  the  ground  of  fraudulent  representations 
and  nondelivery  of  the  certificate,  and  the  allegations  of  fraud  were 
made  in  good  faith,  a  court  of  equity  should  have  retained  jurisdic- 
tion and  granted  the  relief  prayed  for,  where  it  appeared  that  the  cer- 
tificate was  not  delivered  to  the  applicant  while  he  was  in  good  health, 
though  the  fraud  alleged  was  not  proved. 
(For  other  cases,  see  Equity,  Cent  Dig.  §§  116-118;  Dec.  Dig.  §  41.) 

2.  INSURANCE— MUTUAL    BENEFIT    INSURANCE— DELIVERY 

AND  ACCEPTANCE  OF  CERTIFICATE. 

In  an  application  for  a  benefit  insurance  certificate,  the  applicant  repre- 
sented that  he  was  in  sound  bodily  and  mental  health,  zgretd  to  waive 
all  claims  to  benefits  until  the  certificate  should  have  been  delivered 
to  him  while  in  good  health,  professed  to  be  acquainted  with  the  rules 
of  the  association,  and  agreed  to  be  bound  thereby.  One  of  the  rules 
provided  that  no  certificate  should  be  in  force  until  the  applicant  was 
initiated  or  obligated  and  signed  and  accepted  the  certificate,  and  that, 
before  the  recorder  should  deliver  a  certificate,  the  applicant  must  in 
person  while  in  good  health  sign  the  certificate  in  his  presence.  The 
applicant  was  initiated,  but  the  certificate  in  the  regular  course  of  busi- 
ness was  not  received  by  the  society's  local  officers  until  several  days 
later,  and  in  the  meantime  the  applicant  had  been  taken  to  a  hospital 
suffering  from  general  paresis,  from  which  he  subsequently  died.  The 
certificate  was  not  delivered  to  him  or  to  any  person  for  him  and  was 
not  demanded  by  him.  Held,  that  the  rule  in  question  not  having 
been  complied  with,  and  compliance  therewith  not  having  been 
waived,  the  certificate  was  not  a  binding  contract. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1856;  Dec.  Dig.  §  720.) 

Appeal  from  Circuit  Court,  Wayne  County,  in  Chancery;  (jeorge  P. 
Codd,  Judge. 

Suit  by  Court  of  Honor  against  Minnie  Hering.  From  a  decree  for 
defendant,  complainant  appeals.  Reversed,  and  decree  entered  in  favor  of 
complainant. 

Argued  before  Steere,  C.  J.,  and  Moore,  McAlvay,  Brooke,  Kuhn, 
Stone,  Ostrander,  and  Bird,  JJ. 

Beaumont,  Smith  &  Harris,  of  Detroit,  for  Appellant 
McHugh,  Gallagher,  O'Neill  &  McGann,  of  Detroit,  for  Appellee. 

*  Decision  rendered,  Jan.  5.  1914.    144  N.  W.  Rep.  843. 
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ARENSMEYER  vs.  METROPOLITAN  LIFE  INS.  CO.* 
(Supreme  Court  of  Missouri,  Division  No.  1.) 

1.  INSURANCE— AGENTS— RENEWAL  COMMISSIONS— TERMI- 
NATION  OF  EMPLOYMENT. 

The  contract  of  an  agent  of  a  life  insurance  company  expressly  terminat- 
ing his  right  to  commissions  on  termination  of  his  employment,  he  is 
not  entitled  to  renewal  commissions  on  premiums  payable  after  his  re- 
tirement 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  111-114;  Dec.  Dig.  §  84.) 

2.INSURANCE— AGENTS— COMMISSIONS  — CHANGE  OF  CON- 
TRACT. 

The  provision  of  an  insurance  agent's  contract,  terminating  his  right  to 
renewal  commissions  on  termination  of  his  employment  is  not  ab- 
rogated by  the  company  changing,  as  authorized  by  the  contract,  such 
commissions  on  future  business. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  111-114;  Dec.  Dig.  §  84.) 

3.  INSURANCE— AGENTS  — COMMISSIONS— CHANGE  IN  CON- 

TRACT. 

The  provision  of  an  insurance  agent's  contract,  terminating  his  right  to 
renewal  commissions  on  termination  of  his  employment,  is  not  ab- 
rogated by  a  mere  equitable  adjustment  of  his  rights  in  renewal  com- 
missions on  his  transfer  from  one  district  to  another. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  111-114;  Dec.  Dig.  §  84.) 

4.  APPEAL  AND  ERROR  —  HARMLESS  ERROR  —  REFERRING 

CASE. 
Referring   a  case,   if  error,  was  harmless   to   plaintiff,   his   right   being 

grounded  on  written  and  printed  documents,  showing  him  to  have  no 

case. 
(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4122,  4123;    Dec. 

Dig.  §  1044.) 

Appeal  from  St  Louis  Circuit  Court;  Hugo  Muench,  Judge. 
Action  by  William  E.  Arensmeyer  against  the  Metropolitan  Life  In- 
surance Company.    Judgment  for  defendant    Plaintiff  appeals.    Affirmed. 

Reynolds  &  Harlan,  of  St.  Louis,  for  Appellant 
Nathan  Frank  and  Richard  A.  Jones,  both  of  St  Louis,  for  Respond- 
ent 

♦  Decision  rendered.  Jan.  3,  1914.    162  S.  W.  Rep.  261. 


Digitized  by 


Google 


'i 


368 


Insurance  Law  Journal  Vol.  43.        [Mar.,  1914. 


jm 


LANGE  vs,  NEW  YORK  LIFE  INS.  CO.* 
(Supreme  G>urt  of  Missouri,  Division  No.  2.) 

1.  INSURANCE— LIFE  POLICY— WHAT  LAW  GOVERNS. 

Where  an  application  for  a  life  policy  was  made  and  the  policy  was  de- 
livered in  New  Mexico,  it  was  a  New  Mexico  contract,  and  could  only 
be  governed  by  the  laws  of  another  state  by  virtue  of  a  provision  to 
that  effect  in  the  policy. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  173-175;  Dec.  Dig.  §  125.) 


2.  INSURANCE  —  POLICY  —  PROVISIONS 
—PREMIUMS— NOTICE  OF  MATURITY- 


—  CONSTRUCTION 
-WAIVER. 


Where  a  New  Mexico  policy  of  life  insurance  provided  that  it  should  be 
construed  as  though  executed  in  New  York,  and  also  declared  that 
notice  that  each  and  every  payment  of  premium  was  due  at  the  date 
named  in  the  policy,  was  given  and  accepted  by  the  delivery  and  ac- 
ceptance of  the  policy,  and  every  further  notice  required  by  any  statute 
was  expressly  waived,  such  specific  provision  covered  the  general  one 
that  the  policy  was  governed  by  the  laws  of  New  York,  and  waived  a 
New  York  statute  prohibiting  forfeiture  for  nonpayment  of  premiums, 
in  the  absence  of  notice  of  the  maturity  thereof,  given  by  mail  to  the 
insured  or  the  assignee  of  the  policy. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  173-175;  Dec.  Dig.  §  125.) 

3.  INSURANCE  —  LIFE  POLICY  —  FORFEITURE  —  ESTOPPEL  — 

FI N  Dl  NGS— EVIDENCE. 
In  an  action  on  a  life  insurance  policy  by  an  assignee,  evidence  held  to 

warrant  a  nnding  that  defendant  was  estopped  by  acts  of  its  cashier 

to  claim  a  forfeiture  for  nonpayment  of  the  semiannual  premium  due 

Nov.  24,  1905. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 

§665.)'  

4.  INSURANCE  —  LIFE  POLICY  —  AGENTS  —  AUTHORITY  OF 

CASHIER. 

Where  defendant's  cashier  in  charge  of  a  branch  office  for  the  territory  of 
New  Mexico  had  authority  to  collect  premiums,  accept  premium  notes, 
and  transact  the  company's  business  generally,  he  was  authorized  to 
bind  defendant  by  giving  out  information  concerning  the  value  of 
policies,  and  to  represent  to  an  assignee  of  a  policy  that  only  $18.40  was 
necessary  to  pay  a  semiannual  premium  on  the  assigned  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  180-182,  1849,  1850;  Dec 
Dig.  §  129.) 

5.  ESTOPPEL— ESTOPPEL  IN  PAIS— WILLFULNESS. 
Concealment  or  misleading  statements  need  not  necessarily  be  intentionally 

false  in  order  to  create  an  estoppel  in  pais,  it  being  sufficient  that  the 
party  has  been  induced  to  act  by  reason  of  the  concealment  or  misrep- 
resentations so  that  to  enable  the  other  party  to  allege  the  contrary 
would  constitute  a  fraud. 
(For  other  cases,  see  Estoppel,  Cent.  Dig.  §§  218,  227-229;  Dec.  Dig.  §  83.) 


*  Decision  rendered,  Dec.  9,  1913. 
S.  W.  Rep.  589. 


Rehearing  denied,  Jan.  6,  1914.    162 
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6.  PLEADING  —   PETITION— COUNTS   —   INCONSISTENCY   — 
ELECTION. 

Plaintiff,  as  assignee  of  a  life  insurance  policy,  sued  thereon,  alleging  in 
the  first  count  of  the  petition  a  cause  of  action  on  the  theory  tiliat  the 
November,  1905,  semialinual  premium  had  not  been  paid,  and  that  the 
net  reserve  value  of  the  policy  at  the  time  of  failure  to  pay  such  pre- 
mium was  sufficient  to  have  purchased  temporary  insurance  to  the  face 
value  of  the  policy  for  a  period  beyond  the  date  of  insured's  death. 
The  second  count  alleged  a  cause  of  action  on  the  theory  that  the  pre- 
mium due  was  not  paid,  but  that  defendant  was  estopped  to  claim  that 
the  policy  had  thereby  lapsed,  and  that  defendant  had  also  failed  to 
give  notice  of  the  maturity  of  the  premium  as  required  by  a  New  York 
statute,  for  which  reason  defendant  was  liable  for  the  full  amount  of 
the  policy  less  a  loan  which  had  been  granted  thereon,  and  the  third 
coimt  proceeded  on  the  theory  that,  though  the  policy  had  lapsed  for 
nonpayment  of  the  November,  1905,  premium,  plaintiff  was  still  en- 
titled to  recover  an  amount  equal  to  as  many  twentieth  parts  of  the 
face  of  the  policy  as  there  had  been  complete  annual  premiums  paid. 
Held  that,  while  some  of  the  facts  necessary  to  prove  the  allegations 
of  one  count  were  not  required  to  prove  the  allegations  of  either  of 
the  others,  yet  the  facts  necessary  to  prove  any  one  did  not  disprove  or 
positively  contradict  those  necessary  to  prove  either  of  the  others ;  and 
hence,  the  counts  were  not  so  inconsistent  as  to  require  an  election. 
^^or  other  cases,  see  Pleading,  Cent.  Dig.  §§  1199-1209;  Dec.  Dig.  §  369.) 

Appeal  from  Circuit  Court,  Henry  County;  C.  A.  Denton,  Judge. 
-Action  by  Otto  Lange  against  the  New  York  Life  Insurance  Com- 
P^ffv.       Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

p.     ^^a^throp.  Morrow,  Fox  &  Moore,  and  O.  W.  Pratt,  all  of  Kansas 
^^9^-^  :€- or  Appellant. 

^^<^"tsford,  Deatherage  &  Creason,  of  Kansas  City,  for  Respondent. 


-♦♦♦- 


^^^^  JLY  ET  AL.  VS.  KNIGHTS  OF  FATHER  MATHEW.* 
(St.  Louis  Court  of  Appeals.    Mo.) 

^'^"^^i^ FRANCE  — MUTUAL  BENEFIT  INSURANCE  — PRESUMP- 
^^       -*^1  ONS  AND  BURDEN  OF  PROOF. 

^^^      action  on  a  benefit  insurance  certificate,  where  the  certificate  was 

,^^^roduced  in  evidence  and  the  death  of  the  member  established,  a 

^*"ima  facie  case  was  made  by  the  beneficiaries,  and  the  burden  was 

^^>  the  defendant  to  establish  its  defense  that  the  member  resigned 

^*"^m  the  order  prior  to  his  death,  since  the  status  of  the  merah»cr, 

^^    such,  was  presumed  to  continue  until  the  contrary  was  made  to 

(P^K^pcar. 

^    either  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002;  Dec.  Dig.  §  817.) 

^DURANCE-MUTUAL  BENEFIT  INSURANCE-QUESTIONS 
j^      -^^OR  JURY. 

^*X   action  on  a  benefit  insurance  certificate,  evidence  held  to  make  a 
-^^^^^^estion  for  the  jury  as  to  whetlier  the  member  resigned  from  the 

*  ^^cision  rendered  Dec.  31,  1913.    162  S.  W.  Rep.  682. 
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order  in  his  lifetime,  as  alleged  by  defendant,  and  hence  a  verdict 
for  defendant  was  improperly  directed. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;   Dec  Dig.  §  825.) 

3.  INSURANCE  — MUTUAL   BENEFIT   INSURANCE  — RESIGNA- 

TION FROM  ORDER. 

Unless  the  compact  between  the  members  of  a  voluntary  association 
otherwise  provides,  a  member  may  withdraw  from  it  at  any  time 
without  the  consent  of  the  association,  and  hence,  where  a  member 
resigned  in  open  meeting,  it  was  not  essential  that  the  order  should 
act  upon  the  resignation  in  order  to  terminate  the  relations  between 
it  and  the  member. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  §  694.) 

4.  EVIDENCE-WEIGHT  AND   SUFFICIENCY— NEGATIVE  EVI- 

DENCE. 

On  the  question  of  whether  a  member  of  a  benefit  insurance  society  re- 
signed therefrom  in  open  meeting,  the  testimony  of  a  witness  pres- 
ent at  such  meeting  that  he  heard  no  such  announcement  by  the  mem- 
ber had  probative  force  and  was  to  be  received  and  considered  with 
the  other  facts  and  circumstances,  since  a  negative  fact  may  be 
shown  by  negative  evidence. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  435-437;  Dec.  Dig.  §  147.) 

5.  INSURANCE^MUTUAL  BENEFIT  INSURANCE— QUESTIONS 

FOR  JURY. 

In  an  action  on  a  benefit  insurance  certificate,  where  the  beneficiaries  in- 
troduced the  certificate  and  proved  the  death  of  the  member,  thereby 
making  a  prima  facie  case,  the  question  of  whether  the  member  re- 
signed from  the  order  in  his  lifetime  was  for  the  jury,  even  though 
there  was  no  evidence  to  rebut  that  introduced  by  defendant  to  show 
such  resignation,  since  a  prima  facie  case  once  made  may  not  be  de- 
clared by  the  court,  as  a  matter  of  law,  to  be  overcome  by  the  intro- 
duction of  mere  oral  evidence  and  facts  in  pais  short  of  admissions, 
even  though  such  evidence  appears  to  be  abundant  to  do  so  and  re- 
mains uncontradicted. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;   Dec  Dig.  §  825.) 

Appeal  from  St.  Louis  Circuit  Court;  Geo.  C.  Hitchcock,  Judge. 

Action  by  Maurice  Keily  and  others  against  the  Knights  of  Father 
Mathew.  From  an  order  setting  aside  a  judgment  of  involuntary  non- 
suit, defendant  appeals.    Affirmed. 

Ryan  &  Thompson,  of  St.  Louis,  for  Appellant 

Johnson,  Rutledge,  Marlatt  &  Lashly,  of  St.  Louis,,  for  Respondents. 
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WITT  vs.  OLD  LINE  BANKERS'  LIFE  INS.  CO. 
(No.  18,080.)* 

(Supreme  G>ttrt  of  Nebraska.) 

1.  INSURANCE  — RECOVERY  OF  PREMIUM  —  RIGHT  OF  AC- 
TION—RESCISSION OF  CONTRACT. 

In  an  action  to  recover  an  advanced  premium  paid  on  an  application  for 
a  policy  of  life  insurance,  where  plaintiff  alleges  that  he  has  refused 
to  submit  to  such  a  medical  examination  as  was  provided  for  in  the 
application  and  requested  by  the  company,  it  is  incumbent  on  the 
plaintiff  to  allege  and  prove  that  the  contract  has  been  rescinded,  or 
facts  which  amount  in  law  to  such  a  rescission,  in  order  to  main- 
tain the  action. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  457-467;  Dec.  Dig.  §  198.) 

2.  INSURANCE-RECOVERY  OF  PREMIUM— RIGHT  OF  ACTION 

—RESCISSION  OF  CONTRACT. 
^^  averments  of  the  plaintiff's  amended  petition  examined,  and  found 
.     to  be  insufficient  to  sustain  a  judgment  in  his  favor, 
^r  other  cases,  see  Insurance,  Cent.  Dig.  §§  457-467;   Dec.  Dig.  §  198.) 

Appeal  from  District  Court,  Dodge  County;    Hollenbeck,  Judge, 
-^crtion  by  John  Witt  against  the  Old  Line  Bankers'  Life  Insurance 
^^r^J^suiy.    From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 
^S«c,  also,  139  N.  W.  639. 

^^ourtright  &  Sidner,  of  Fremont,  for  Appellant. 
OjS-.  L.  Loomis,  of  Fremont,  and  C.  Petrus  Peterson,  of  Lincoln,  for 
Aps>«5llce. 


,  *      ^— >  ^cision  rendered,  Dec.  24,  1913.    Concurring  opinion,  Jan.  7,  1914. 
144-     Hsr,  W.  Rep.  801.    Syllabus  by  the  Court. 


-^^<^ 


**^^^2L^ILL0N  vs.  UNITED  BROTHERHOOD  OF  CARPEN- 
TERS &  JOINERS  OF  AMERICA.* 

(Supreme  Court  of  New  Hampshire.    Coos.) 

^^^XjRANCE— FRATERNAL  INSURANCE. 

l)y-laws  of  a  fraternal  insurance  association  provide  that  monthly 
^iies  shall  be  charged  on  the  books  on  the  first  of  each  month,  but 
^%at  a  member  does  not  fall  in  arrears  until  the  end,  and  that  when 
^.  member  owes  a  sum  equal  to  three  months'  dues  he  is  not  a 
^^lember  in  good  standing,  and  will  not  again  be  in  benefit  until 
^t:]iree  months  after  his  arrearages  have  been  paid  in  full.  A  mem- 
^^r  failed  to  pay  his  dues  for  January,  February,  March,  and  April 
^^^^.^^^ntil  April  the  17th,  and  he  died  in  the  following  June.    Held,  that 

-Occision  rendered,  Dec.  2,  1913.    89  Atl.  Rep.  301. 
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even  though  the  dues  did  not  fall  in  arrears  until  the  end  of  the 
month,  the  member  at  the  time  of  the  payment  was  in  arrears  for 
the  January,  February,  and  March  dues,  and  hence  his  estate  could 
not  recover. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1926;   Dec.  Dig.  §  764.) 

Exceptions  from  Superior  Court,  Coos  County;    Chamberlin,  Judge. 

Assumpsit  by  Katherine  McGillon,  as  administratrix,  against  the 
United  Brotherhood  of  Carpenters  &  Joiners  of  America.  There  was  a 
verdict  for  defendant,  and  plaintiff  excepted.    Exceptions  overruled. 

Matthew  J.  Ryan  and  Goss  &  James,  all  of  Berlin,  for  Plaintiff. 
Sullivan  &  Daley,  of  Berlin,  for  Defendant. 


HINES  vs.  MODERN  WOODMEN  OF  AMERICA  et  ai..* 
(Supreme  Court  of  Oklahoma.) 

1.  INSURANCE— FRATERNAL  BENEFIT  SOCIETY— EFFECT  OF 

REGULATIONS— CONTRACT  OF  INSURANCE. 

The  terms  of  a  contract  between  a  fraternal  benefit  society  and  its  mem- 
bers are  to  be  determined  by  the  constitution  and  laws  of  the  so- 
ciety as  they  exist  at  the  beginning  of  the  membership,  and  as  they 
may  be  lawfully  amended  from  time  to  time  thereafter,  and  by  agree- 
ment made  pursuant  thereto  between  the  incoming  members  and 
the  society. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1855;  Dec.  Dig.  §  719.) 

2.  INSURANCE— FRATERNAL  BENEFIT  SOCIETY— POWER   TO 

CHANGE  REGULATIONS— CONTRACT  OF  INSURANCE. 

The  power  accorded  to  such  a  society  in  its  charter  to  alter  and  repeal 
its  constitution,  by-laws,  rules,  and  regulations  enters  in  and  forms 
part  of  the  contract  of  insurance  between  the  society  and  its  mem- 
bers, when  the  latter,  as  applicant  for  membership,  promises  not  only 
to  conform  to  and  abide  by  the  constitution  and  laws  of  the  society 
as  they  then  exist  but  also  as  they  may  be  thereafter  altered  or 
amended. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1855 ;  Dec.  Dig.  §  719.) 

3.  INSURANCE— FRATERNAL    BENEFIT    SOCIETY— RIGHT    TO 

CHANGE  REGULATIONS. 
Such  reserve  powers  of  amendment  and  repeal  do  not,  however,  gfive 

the  society  any  right  to  adopt  a  by-law  which  will  divest,  impair,  or 

disturb  the  rights  once  vested  in  its  members,   for  such  a  by-law 

would  be  unreasonable. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1855;  Dec.  Dig.  §  719.) 

4.  INSURANCE  —  FRATERNAL    BENEFIT    CERTIFICATE  — 

RIGHTS  OF  BENEFICIARY. 
A  beneficiary  named  in   a   fraternal   benefit   certificate  only  acquires    a 

♦  Decision  rendered,  Dec.  20,  1913.    137  Pac.  Rep.  675.    Syllabus  by  the 
Court. 
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vested  right  in  the  benefits  accruing  thereunder  on   the  member's 
death. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §  1949;  Dec.  Dig.  §  783.) 

5.  INSURANCE^FRATERNAL    BENEFIT    SOCIETY— AMEND- 
MENT TO  BY-LAWS— EFFECT  OF  DEATH  OF  BENEFICIARY. 
Though  a  benefit  certificate,  naming  the  member's  mother  as  beneficiary, 
provided  that,  in  case  of  death  of  the  beneficiary  before  death  of  the 
member,  a  faikire  by  him  to  designate  another  beneficiary,  the  bene- 
fit should  be  paid  to  his  heirs,  a  like  provision  was  in  the  by-laws 
in  force  when  the  certificate  was  issued;   yet  it  being  provided  in  the 
application  that  the  association's  laws  "now   in   force   or  hereafter 
enacted"  enter  into  and  become  a  part  of  every  contract  between  it 
and  a  member  and  govern  all  rights  thereunder,  and  it  being  de- 
clared by  the  by-laws  a  purpose  of  the  association  to  furnish  indem- 
nity to  Uie  beneficiaries  of  members,  "in  accordance  with  the  articles 
of   association,  by-laws,   rules,   and   regulations"   of   the   association, 
not  inconsistent  with  the  laws  of  the  state,  a  change  in  the  by-laws, 
whereby,  on  death  of  the  named  beneficiary  and  failure  of  the  mem- 
ber to  make  a  new  designation,  his  wife  at  the  time  of  his  death 
should  take,  in  preference  to  his  heirs,  being  reasonable  and  in  har- 
mony with  the  general  purpose  of  the  association,  and  not  in  deroga- 
tion of  any  right  secured  to  him,  and  fully  authorized  by  the  terms 
of  the  contract,  governed. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1945;   Dec.  Dig.  §  778.) 

Commissioners'  Opinion,  Division  No.  2.    Error  from  District  Court, 
-'"orfsher  County;  Jas.  B.  Cullison,  Judge. 

Action  by  Maggie  E.  Hines  against  the  Modern  Woodmen  of 
•^XDerica  and  others.  Judgment  for  defendants,  and  plaintiff  brings  er- 
^'^'''     -Reversed  and  remanded,  with  directions. 

^-^  X^  Boynton,  of  Kingfisher,  for  Plaintiff  in  Error. 

^^inch  &  Bradley,  of  Kingfisher,  for  Defendant  in  Error  Redmond. 


♦♦♦- 


J^^^tJN  HANCOCK  MUT.  LIFE  INS.  CO.  vs.  BEDFORD 

ETAI..* 
(Supreme  Court  of  Rhode  Island.) 

y^^SXJRANCE-BENEFICIARIES— RIGHT  TO  CHANGE. 

^^^^^ficiary  under  a  life  insurance  policy  which  provided  that  insured 

?*^i^ht  change  the  beneficiary  from  time  to  time  had  no  vested  in- 

^p^«st  preventing  insured  from  changing  the  beneficiary  whenever  he 

^^ sired  to  do  so,  if  he  sufiiciently  complied  with  the  terms  of  the 

IP    ^^^^licy  in  effecting  the  change. 

^    ^^ther  cases,  see  Insurance,  Cent.  Dig.  §  1470;  Dec.  Dig.  §  586.) 

2- ^l^rsuRANCE— RIGHTS  OF  BENEFICIARIES— POSSESSION  OF 
I^^^OLICY. 

'J^d's  wife,  who  was  named  as  beneficiary  in  a  policy  which  provided 
^*^st  insured  might  change  the  beneficiary   from  time  to  time,  but 


•'S 


^cision  rendered,  Jan.  2,  1914.    89  Atl.  Rep.  154. 
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that  no  change  would  bind  the  company  unless   indorsed   on   the 
policy  by  the  president  or  secretary,  and  to  whom  the  policy  was 
delivered  by  insured,  presumably  for  safe  keeping,  had  no  right  to 
its  possession  as  against  insured. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1461-1468;  Dec.  Dig.  §  585.) 

3.  INSURANCE^CHANGE  OF  BENEFICIARY— WAIVER  OF  OB- 

JECTIONS. 

Where  the  holder  of  a  policy  which  provided  that  he  might  change  the 
beneficiary  from  time  to  time  by  filing  a  notice  thereof,  but  that  no 
change  would  bind  the  company  unless  indorsed  on  the  policy  by 
the  president  or  secretary,  attempted  to  change  the  beneficiary  with- 
out surrendering  the  policy  for  such  indorsement,  and  after  his 
death  the  company  filed  a  bill  of  interpleader  to  determine  whether 
the  funds  should  be  paid  to  the  original  or  substituted  beneficiary,  it 
thereby  waived   its  objections   to  the  change. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1469;  Dec.  Dig.  §  587.) 

4.  INSURANCE-CHANGE    OF    BENEFICIARY— ACTS    CONSTI- 

TUTING. 

Where  the  beneficiary  under  a  policy,  which  authorized  insured  to  change 
the  beneficiary,  but  provided  that  no  change  should  bind  the  com- 
pany unless  indorsed  on  the  policy  by  the  president  or  secretary,  re- 
fused to  surrender  possession  of  the  policy  which  had  been  deliv- 
ered to  her  for  safe  keeping,  whereupon  insured  filed  with  the  com- 
pany a  notice  attempting  to  change  the  beneficiary,  and  the  company 
made  no  objection  to  the  change,  but,  on  the  contrary,  waived  the 
provision  as  to  indorsement  by  filing  a  bill  of  interpleader  after 
insured's  death,  the  change  was  effected,  and  the  substituted  bene- 
ficiaries were  entitled  to  the  fimd. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1469;  Dec  Dig.  §  587.) 

5.  INSURANCE— RIGHTS  OF  BENEFICIARY— P AYMENT    OF 

PREMIUM. 
Where  a  policy  authorized  insured  to  change  the  beneficiary  from  time 

to  time,  the  payment  of  premiums  thereon  by  the  beneficiary  did  not 

affect  her  rights. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1469;   Dec  Dig.  §  587.) 

Appeal  from  Superior  Court,  Providence  and  Bristol  (bounties; 
Charles  F.  Steams,  Judge. 

Bill  of  interpleader  by  the  John  Hancock  Mutual  Life  Insurance  Com- 
pany against  Mary  A.  Bedford  and  others.  From  a  decree  in  favor  of 
the  other  respondents,  respondent  Lottie  A.  Bedford  appeals.  Affirmed 
and  remanded. 

Leonard  W.  Horton  and  W.  Louis  Frost,  both  of  Providence,  for 
Appellant. 

Doran  &  Flanagan,  of  Providence,  for  Appellee  John  Hancock  Mat. 
Life  Ins.  Co. 

Joseph  H.  Coen,  of  Providence,  for  other  Appellees. 
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McMANUS  vs.  PRUDENTIAL  INS.  CO.  of  America.* 
(Supreme  Court  of  South  Carolina.) 

1.  INSURANCE-ACTIONS— NONSUIT. 

In  an  action  upon  a  life  policy,  defendant  is  not  entitled  to  a  nonsuit  at 
the  close  of  plaintiff's  evidence  on  the  ground  that  plaintiff  failed  to 
show  a  compliance  by  insured  with  the  provisions  requiring  premi- 
ums to  be  paid  by  a  stipulated  time,  for  the  plaintiff  might  show 
waiver  by  the  insurer. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

2.  INSURANCE-ACTIONS— EVIDENCE— SUFFICIENC:Y. 

^n  a  suit  on  a  life  policy,  evidence  of  waiver  by  the  insurer  of  a  strict 
compliance  with  the  provisions  of  the  policy  requiring  premiums  to 
be  paid  by  a  stipulated  time  held  su£Bcient  to  go  to  the  jury. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
1668.) 

Appeal  from  Common  Pleas  Circuit  Court  of  Richland  County;  Frank 
5.  Gary,  Judge. 

Action  by  Nora  Ellen  McManus  against  the  Prudential  Insurance 
f^'npany  of  America.    From  a  judgment  for  plaintiff,  defendant  appeals. 

f  ^^ordecai,  Gadsden  &  Rutiedge,  of  Charleston,  and  Robt  Moorman^ 
^l^oliitnbia,  for  Appellant 

*i>ecision  rendered,  Jan.  13,  1914.    80  S.  E.  Rep.  613. 


-♦♦^ 


^^  J^ONDS  vs,  MUTUAL  LIFE  INS.  CO.  of  New  York.* 
(Supreme  Court  of  South  Dakota.) 

^^^^ANCE— LIFE  INSURANCE-CONDITION. 

*^^re  the  application  for  a  life  policy  provided  that  during  the  period 
^£  one  year  following  the  date  of  issue  of  the  policy  the  insured 
^^ould  not  engage  in  certain  extra  hazardous  occupations,  and  the 
_  policy  provided  that  it  was  free  from  any  restriction  after  one  year 
from  its  date  of  issue,  the  fact  that  insured,  before  the  expiration  of 
one  year,  engaged  in  a  prohibited  occupation  will  not  wholly  avoid 
the  policy,  but  will  merely  suspend  it  until  the  expiration  of  the 
stipulated  time,  and  upon  death  after  the  expiration  of  that  time  re* 
oovety  auy  be  had,  where  the  breach  of  the  condition  did  not  ap- 
pear to  twre  caused  death. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §  879;  Dec  Dig.  §  339.) 

*  Decision  rendered,  Dec.  30,  1913.    144  N.  W.  Rep.  71&  ~ 
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Appeal  from  Circuit  Court,  Minnehaha  County;  Joseph  W.  Jones, 
Judge. 

Action  by  Charles  H.  Edmonds  against  the  Mutual  Life  Insurance 
Company  of  New  York  From  a  Judgment  overruling  a  demurrer  to  the 
complaint,  defendant  appeals.    Affirmed. 

Bailey  &  Voorhees,  of  Sioux  Falls,  and  Frederick  L.  Allen,  of  New 
York  City,  for  Appellant 

Charles  P.  Bates,  of  Sioux  Falls,  and  £.  H.  Wilson^  of  Salem,  for 
Respondent. 


»•♦ 


AMERICAN  NAT.  INS.  CO.  vs.  FAWCETT.* 
(Court  of  Civil  Appeals  of  Texas.    Dallas.) 

1.  INSURANCE— LIFE  INSURANCE-BURDEN  OF  PROOF- 

STATE  OF  HEALTH. 

The  burden  was  not  on  one,  suing  on  a  life  policy,  to  show  that  she  was  in 
sound  health  at  the  issuance  of  the  policy,  which  provided  that  no 
obligations  were  assumed  unless  insured  was  in  sound  health,  under 
Rev.  Civ.  St.  1911,  arts.  4947,  4948^  requiring  misrepresentations  by 
insured  to  be  material  to  avoid  the  contract,  and  barring  such  de- 
fense unless  defendant  show  at  trial  that  it  notified  insured,  after 
discovering  the  falsity  of  such  representations,  that  it  refused  to  be 
bound  by  the  policy. 

(For  other  cases,  see  Insurance,  Centi  Dig.  ${  1555,  1645-1668;  Dec  Dig. 
§646.) 

2.  INSURANCE-^LIFE  INSURANCE— DEFENSES— ESTOPPEL  TO 

ASSERT. 

Where  a  life  insurance  company  was  informed  about  June,  before  in- 
sured's death  in  January,  1911,  that  she  was  in  bad  health  when  in- 
sured, and  did  not  then  cancel  the  policy,  it  was  estopped  from  after- 
wards denying  liability. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1037, 1038;  Dec.  Dig.  §  39a) 

Appeal  from  District  Court,  Dallas  County;  W.  F.  Whitehnrst, 
Judge. 

Action  by  W.  A.  Fawcett  against  the  American  National  Insurance 
Company.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Mk  L.  Robertson  and  W.  H»  Clark,  both  of  Dallas,  for  Appellant 
Ross  &  Muse,  of  Dallas,  for  Appellee. 

"^Decision  rendered,  Dec.  20,  1913.    162  S.  W.  Rep.  10.  ~ 
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STATE  DIVISION,  LONE  STAR  INS.  UNION  vs.  BLAS- 
SENGAME.* 
(Court  of  Civil  Appeals  of  Texas.    Ft  Worth.) 

1.  INSURANCE— ACTION  ON  CERTIFICATE— SUFFICIENCY  OF 
EVIDENCE— NOTICE  OF  ASSESSMENT. 

Evidence,  in  an  action  upon  a  fraternal  beneficiary  certificate,  where  de- 
fendant set  up  a  forfeiture  for  nonpayment  of  assessments,  and  where 
plaintiff  alleged  that  no  notices  of  the  assessments  were  mailed,  held  to 
sustain  a  finding  that  notices  of  such  assessments  were  not  mailed  at 
such  time  as  to  justify  a  forfeiture  prior  to  the  time  those  assessments 
were  actually  tendered,  three  days  before  the  member's  death. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  2006,  2007;  Dec.  Dig.  §  819.) 

Z  EVIDENCE-PRESUMPTION— RECEIPT  OF  MATTER  MAILED. 
Notices  of  assessments,  if  mailed,  would  be  presumed  to  have  been  re- 
ceived. 
(For  other  cases,  see  Evidence,  Cent  Dig.  §  92;  Dec  Dig.  §  71.) 

3.  INSURANCE^MUTUAL    BENEFIT    ASSOCIATIONS— NOTICE 

OF  ASSESSMENT— EVIDENCE. 

In  an  action  on  a  fraternal  beneficiary  certificate,  defended  on  the  ground 
of  forfeiture  by  failure  to  pay  certain  assessments,  and  in  which 
plaintiff  claimed  that  no  notices  thereof  were  received,  evidence  that 
other  members  of  the  association  had  received  notices  mailed  at  the 
time  plaintiffs  notice  was  alleged  to  have  been  mailed,  and  had  paid 
their  assessments  promptly,  was  inadmissible,  as  tending  to  multiply 
the  issues  by  inquiring  into  collateral  matters. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  2003-2005;  Dec  Dig.  §  818.) 

4.  INSURANCE— FRATERNAL    BENEFICIARY    ASSOCIATION- 

ACTION— INSTRUCTIONS. 

In  an  action  on  a  benefit  certificate,  where  there  was  no  contention  that  the 
notices  of  assessments  were  or  could  have  been  mailed  at  any  other 
time  than  that  claimed  by  defendant,  an  instruction  that  the  burden  of 
proof  was  upon  the  defendant  to  show  that  notices  were  mailed  at  that 
time  was  not  objectionable,  on  the  ground  that  it  was  sufEcient  if  the 
notices  were  mailed  at  such  a  time  as  to  aflord  insured  fifteen  days 
prior  to  her  death  in  which  to  pay  the  assessments. 

(For  other  cases,  see  Insurance,  Cent  Dig.  i  2010;  Dec  Dig.  S  9J6.) 

Appeal  from  District  Court,  Johnson  County ;  O.  L.  I.x>ckett  JudgR 
Action  by  H.  C  Blassengame  against  the  State  Division,  Lone  Star  In- 
surance Union.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Moore  &  Park,  of  Paris,  and  Walker  &  Baker,  of  Qebume,  for  Ap- 
pellaat 

R.  S.  Phillips  and  H.  P.  Brown,  both  of  Cleburne,  for  Appellee. 

♦  Decision  rendered,  Nov.  22,  1913.    162  S.  W.  Rep.  6. 
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NATIONAL  COUNCIL  OF  THE  KNIGHTS  AND  LADIES 
OF  SECURITY  vs.  SEALEY.* 

(Court  of  Civil  Appeals  of  Texas.    Texarkana.) 

1.  INSURANCE— LIFE  INSURANCE— MISREPRESENTATION. 
Where  an  applicant  for  membership  in  a  fraternal  insurance  order  denied 

ever  having  inflammatory  or  acute  rheumatism,  and  it  appeared  that 
some  time  previous  to  his  death  he  had  been  afflicted  with  lumbago,  or 
rheumatism  of  his  back  muscles,  his  answer  could  not  be  held  as  a 
matter  of  law  a  misrepresentation  under  the  laws  of  the  order  pro- 
viding that  misrepresentations  should  defeat  any  recovery. 
'  (For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

2.  INSURANCE  —  FRATERNAL  INSURANCE  —  ACTIONS  — 
J  EVIDENCE. 

In  an  action  on  an  insurance  certificate  issued  by  a  fraternal  order,  evi- 
'  dence  that,  at  the  time  of  the  application,  insured  made  a  full  state- 

ment to  the  medical  examiner  of  the  order  as  to  his  previous  affliction 
>  with  muscular  rheumatism,  is  admissible  to  show  that  he  did  not  make 

<  any  misrepresentation  when  he  denied  ever  having  had  acute  or  in- 

I  flammatory  rheumatism. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005;  Dec.  Dig.  §  818.) 

3.  APPEAL  AND  ERROR— DETERMINATION— REVERSAL. 

In  an  action  on  a  fraternal  insurance  policy,  amounting  to  $1,000  where  it 
expressly  provided  that  the  insurer  might  retain  $50  out  of  each  $1,000 
for  the  purpose  of  constituting  a  special  fund,  a  judgment  which  pro- 
vided for  recovery  of  the  full  amount  of  the  policy  need  not  be  re- 
versed, but  will  be  reformed  on  appeal  so  as  to  allow  the  reduction. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  4498-4506;  Dec.  Dig. 
§  1151.) 

On  Motion  for  Rehearing. 

4.  INSURANCE— FRATERNAL  INSURANCE— MISREPRESENTA- 

TION. 

Under  Rev.  Civ.  St.  1911,  art.  4834,  providing  that  all  benefit  certificates 

shall  be  noncontestable  on  account  of  any  representation  made  by  the 

*J)  applicant,  unless  such  representation  shall  be  material  to  the  risk  as- 

^  sumed,  a  denial  that  the  applicant  had  been  treated  by  a  physician  for 

any  constitutional  disease  or  injury  within  five  years  cannot  be  held 

as  a  matter  of  law  a  representation  material  to  the  risk  assumed,  where 

it  appeared  that  he  had  only  been  given  electric  treatments  for  a  stiff 

bade. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1859-1865;  Dec.  Dig.  §  723.) 

Appeal  from  District  Court,  Hunt  County;  R.  L.  Porter,  Judge. 

Action  by  Jennie  V.  Sealey  against  the  National  Council  of  the 
Knights  and  Ladies  of  Security.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Crosby,  Hamilton  &  Harrell,  of  Greenville,  for  Appellant. 
Evans  &  Carpenter,  of  Greenville,  for  Appellee. 

♦  Decision  rendered,  Dec.  26,  1913.    On  Motion  for  Rehearing  Jan.  8» 
1914.    162  S.  W.  Rep.  455. 
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MUTUAL  LIFE  INS.  CO.  of  New  York  vs.  BOARD, 

ARMSTRONG  &  CO.  CORPORATION.* 

(Supreme  Court  of  Appeals  of  Virginia.) 

1.  CORPORATIONS— ULTRA  VIRES  CONTRACTS. 

Where  the  president,  general  manager,  and  principal  incorporator  of  a 
corporation,  to  protect  it  and  its  creditors,  procured  a  policy  of  insur- 
ance on  his  life  for  the  benefit  of  the  corporation  which  paid  the  pre- 
mium, the  contract  of  insurance  was  not  an  ultra  vires  on  the  part  of 
the  corporation. 

(For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1786,  1788,  1807;  Dec 
Dig.  §  447.) 

Z  INSURANCE  —  "INSURABLE  INTEREST'  —  CORPORATION'S 
INTEREST  IN  OFFICER'S  LIFE. 

A  corporation  had  an  insurable  interest  in  the  life  of  its  president,  general 
manager,  and  principal  incorporator,  whose  relation  to  and  knowledge 
of  its  financial  and  manufacturing  interests  was  such  that  his  death 
could  not  fail  to  result  in  serious  and  substantial  loss  to  its  creditors, 
and  others  interested  in  its  prosperity,  and  hence,  where  a  policy  on  his 
life  for  its  benefit  was  a  bona  fide  transaction,  consummated  with  the 
honest  purpose  of  protecting  the  corporation  against  loss  in  the  event 
of  his  death,  it  was  not  obnoxious  to  public  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  158-162;  Dec  Dig.  §  116.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3670-3674;  vol. 
8.  p.  7690.) 

Error  to  Circuit  Court  of  City  of  Alexandria. 

Action  by  the  Board,  Armstrong  &  Co.  Corporation  against  the  Mutual 
Life  Insurance  Company  of  New  York.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

John  M.  Johnson,  of  Alexandria,  for  Plaintifi  in  Error. 

S.  G.  Brent,  of  Alexandria,  Chas.  E.  Plummer,  of  Petersburg,  and  C. 
E.  Nicol  and  Gardner  L.  Boothe,  both  of  Alexandria,  for  Defendant  in 
Error. 

^/Decision  rendered,  Jan.  15,  1914.    80  S.  E.  Rep.  565. 


MUTUAL  LIFE  INS.  CO.  of  New  York  vs.  BOARD 

MOTOR  TRUCK  CO.  CORPORATION.* 

(Supreme  Court  of  Appeals  of  Virginia.) 

Error  to  Circuit  Court  of  City  of  Alexandria. 
^^^^Action  by  the  Board  Motor  Truck  Company  Corporation  against  the 

*  Decision  rendered,  Jan.  15,  1914.   80  S.  E.  Rep.  567. 
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Mutual  Life  Insurance  Company  of  New  York.     Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

John  M.  Johnson,  of  Alexandria,  for  Plaintiff  in  Error. 

S.  G.  Brent,  of  Alexandria.  Chas.  E.  Plummer  of  Petersburg,  and  C 
E.  Nicol  and  Gardner  L.  Boothe,  both  of  Alexandria,  for  Defendant  in 
Error. 


♦  ♦♦ 


FUGINA  vs.  NORTHWESTERN  NAT.  LIFE  INS.  CO.* 
^  (Supreme  Court  of  Wisconsin.) 

1.  INSURANCE  —  LIFE  INSURANCE  —  ACTIONS  —  EVIDENCE 
*  —SUFFICIENCY. 

,  In  an  action  on  a  life  policy,  evidence  held  sufficient  to  warrant  the  finding 

,  that  the  insurer  had  waived  the  provisions  of  the  policy  as  to  lapse  for 

nonpayment  of  premiums  at  the  time  fixed. 
]  ,  (For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec  Dig.  S 

;  665.) 

2.  INSURANCE— LIFE  INSURANCE— WAIVER  OF  CONDITION. 

Where  an  insurance  policy  provided  for  a  forfeiture  in  case  of  nonpay- 
ment of  premiums  at  the  time  fixed,  but  the  insurer,  by  a  long  course 
of  dealing,  induced  the  insured  to  believe  that  strict  compliance  would 
not  be  insisted  on,  the  insurer  cannot  declare  a  forfeiture  because  the 
insured  did  not  pay  the  premiums  when  due;  that  provision  of  the 
policy  having  been  waived. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035,  1040, 
1057;  Dec.  Dig.  §  388.) 

Appeal  from  Circuit  Court,  Trempealeau  County;  E.  C  Higbee, 
Judge. 

Action  by  Mary  Fugina  against  the  Northwestern  National  Life  In- 
surance Company. 

From  a  judgment  for  defendant,  plaintiff  appeals.  Affirmed. 


George  H.  (jordon,  of  La  Crosse,  for  Appellant. 

Richmond  &  Richmond  and  Frank  C.  Richmond,  all  of  Arcadia,  and 
Frank  Winter,  of  La  Crosse,  for  Respondent. 

*  Decision  rendered,  Jan.  13,  1914.    144  N.  W.  Rep.  989.  ' 
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NORTHWESTERN  MUT.  LIFE  INS.  CO.  vs.  ADAMS  W  ai, .♦ 
(Supreme  Court  of  Wisconsin.) 

1.  INSURANCE^EXECUTION  OF  CONTRACT. 

A  life  policy  executed  at  Milwaukee  and  payable  there  by  its  terms,  which 
also  provided  that  it  was  made  and  to  be  performed  in  Wisconsin,  was 
a  Wisconsin  contract,  though  both  insured  and  the  beneficiary  resided 
in  another  state. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  173-175;  Dec.  Dig.  §  125.) 

2.  DOMICILE^SUFFICIENCY  OF  EVIDENCE. 

Evidence,  in  an  action  involving  the  proceeds  of  a  life  policy,  held  to  show 
that  insured  was  not  a  resident  of  Minnesota  or  domiciled  therein 
when  he  died,  but  was  merely  there  temporarily. 

(For  other  cases,  see  Domicile,  Cent.  Dig.  §  39;  Dec.  Dig.  §  10.) 

3.  HUSBAND  AND  WIFE— STATUTORY  REGULATIONS. 
Marriage  is  a  status,  and  the  parties  thereto  are  subject  to  the  regulations 

and  disabilities  imposed  upon  them  in  that  capacity  by  the  laws  of  the 
state  of  their  domicile. 
(For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  §§  3,  4,  11;  Dec.  Dig. 
§2.) 

4.  INSURANCE— LIFE  INSURANCE-ASSIGNMENT  OF  POLICY. 
An  assignment  of  a  chose  in  action,  such  as  an  insurance  policy  may  be 

required  to  be  according  to  the  requirements  of  the  state  where  the 
assignment  is  made,  though  the  contract  be  executed  in  another  state. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  469;  Dec.  Dig.  §  200.) 

5.  CONTRACTS— VALIDITY. 

A  contract  valid  where  made  will  be  held  valid  in  another  jurisdiction, 

•  unless  contrary  to  good  morals  or  the  public  policy  of  such  other  juris- 
diction. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  2,  41,  145;  Dec.  Dig.  §  2.) 

6.  INSURANCE— ASSIGNMENT  OF  POLICY— WHAT  LAW  GOV- 

ERNS. 

Though  under  the  laws  of  Minnesota  an  insured  who  had  taken  out  a 
policy  in  his  wife's  favor  could  not  afterwards  assign  the  policy  to 
another  because  he  had  no  interest  therein,  if  the  policy  was  a  Wis- 
consin contract,  in  which  state  such  assignment  would  be  valid,  the  fact 
that  insured  assigned  it  while  temporarily  a  resident  of  Minnesota 
would  not  prevent  the  assignment  from  being  valid  and  enforceable  in 
Wisconsin;  the  Minnesota  laws  not  making  such  an  assignment  un- 
lawful. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  469:  Dec.  Dig.  §  200.) 

7.  ASSIGNMENTS— CONFLICT  OF  LAWS. 

An  assignment  of  a  chose  in  action  which  passes  good  title  under  the  lex 
situs  of  the  .debt  is  valid;  but  the  debtor's  liabilities  are  to  be  deter- 
mined by  the  law  governing  the  contract  between  him  and  the  creditor, 
and  matters  of  procedure  in  an  action  to  recover  the  debt  are  governed 
by  the  law  of  the  forum. 

(For  other  cases,  see  Assignments,  Cent.  Dig.  §  4 ;  Dec.  Dig.  §  2.) 

♦  Decision  rendered,  Jan.  13.  1914.    144  N.  W.  Rep.  1108. 
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Appeal  from  Circuit  G>urt,  Milwaukee  County;  J.  C  Ludwig,  Judge. 

Interpleader  by  the  Northwestern  Mutual  Life  Insurance  Company 
against  William  £,  Adams  and  Ida  M.  Lincoln.  From  a  judgment  award- 
ing a  fund  to  Ida  M.  Lincoln,  defendant  Adams  appeals.  Reversed  and 
remanded,  with  directions  to  enter  judgment  for  appellant 

Bloodgood,  Kemper  &  Bloodgood,  of  Milwaukee  (Jackson  B.  Kemper, 
of  Milwaidcee,  of  counsel),  for  Appellant 

George  H.  Katz,  of  Milwaukee,  and  McClellan,  Hensel  &  Guthrie,  of 
Muncie,  Ind.,  for  Respondent. 


1    '   1. 
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FIRE,  TORNADO,  ETC. 

SUPREME  COURT  OF  NEW  YORK. 

.  Apfellate  Division,  Third  Depabtmknt. 


J.  E.  DAVIS  MFG.  CO. 

vs. 

STUYVESANT  INS,  CO.  et  al.* 

1.  INSURANCE^PRESUMPTION.S— CORRECTNESS  OF  AWARD. 
It  is  presumed  that  an  award  of  appraisers  as  to  the  value  of  insured 

property  destroyed  was  just  and  proper. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig.  § 
646.) 

2.  INSURANCE  — FIRE  INSURANCE-ACTIONS  —  SUFFICIENCY 

OF  EVIDENCE. 
Evidence,  in  an  action  on  a  fire  policy,  held  to  sustain  a  finding  that  the 

purported  appraisal  of  the  value  of  the  property  was  not  made  fairly 

and  justly,  after  deliberation  and  consideration  by  the  appraisers. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec  Dig. 

§665.) 

3.  INSURANCE  —  FIRE   INSURANCE  —  ACTIONS  —   SUFFI- 

CIENCY  OF  EVIDENCE. 

Evidence,  in  an  action  on  a  fire  policy,  held  to  sustain  a  finding  that  in- 
sured's sprinkling  apparatus  was  maintained  as  it  existed  at  the  time 
the  policy  was  taken  out. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec  Dig. 

4.  APPEAL  AND   ERROR— PRESUMPTIONS— COMMISSION    OF 

CRIME. 
Courts  will  not  presume,  upon  doubtful  evidence  in  a  civil  case,  that  a 

person  deliberately  committed  perjury. 
(For  other  cases,  sec  Appeal  and  Error,  Cent  Dig.  §§  3901-3906;  Dec  Dig. 

§994.) 

Appeal  from  Trial  Term,  Cortland  County. 

Action  by  the  J.  E.  Davis  Manufacturing  Company  against  the  Stuy- 
vesant Insurance  Company  and  others.  From  a  judgment  for  plaintiflf 
and  an  order  denying  a  new  trial,  defendant  named  appeals.    Affirmed. 

Argued  before  Smith,  P.  J.,  and  Kellogg,  Lyon,  Howard,  and  Wood- 
ward, JJ. 

White,  C3icney,  Shinaman  &  O'Neill,  of  Syracuse  (J.  L.  Clicney,  of 
Syracuse,  of  counsel),  for  Appellant. 

Davis  &  Lusk,  of  Cortland  (Clayton  R.  Lusk,  of  Cortland,  of  counsel), 
for  Respondent. 

♦Decision  rendered,  Jan.  7.  1914.    145  N.  Y.  Supp.  192. 
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Woodward,  J. 

This  action  was  brought  on  the  18th  day  of  October,  1912,  'to 
recover  on  a  policy  of  insurance  issued  by  the  defendant  insur- 
ance company;  the  complaint  demanding  judgment  in  the  sum 
of  $2,493.22  by  reason  of  the  destruction  of  the  plant  of  the 
plaintiff,  located  in  the  city  of  Cortland,  by  a  fire  on  the  5th  day 
of  April,  1912.  The  policy  in  question  was  one  of  a  group  of 
policies  aggregating  $215,750  written  by  various  insurance  com- 
panies upon  the  property  of  the  plaintiff,  and  the  particular 
policy  was  for  the  sum  of  $2,500.  The  answer  admits  the  writ- 
ing and  delivery  of  the  policy  and  the  fact  of  the  fire,  but  sets 
up  as  an  affirmative  defense  that  the  fire  was  caused  by  the 
fraudulent  acts  of  the  plaintiff;  that  the  policy  contained  a 
sprinkler  guaranty  clause  which  was  violated  at  the  time  of  the 
fire;  that  there  was  fraud  and  misrepresentation  on  the  part  of 
the  plaintiff  in  making  up  the  proofs  of  loss,  and  the  proceedings 
following  it;  and  for  a  partial  defense  that  there  was  an  ap- 
praisal and  an  award,  fixing  the  total  loss  at  $152,625.05,  and  that 
the  share  of  the  defendant,  in  case  of  a  recovery,  would  amount 
to  only  $1,768.53.  The  plaintiff  replied  to  the  affirmative  de- 
fense of  appraisal  and  award,  setting  up  that  the  same  was  ir- 
regular, improper,  and  secured  by  fraud  and  misrepresentation 
on  the  part  of  the  defendant  insurance  company. 

The  issues  thus  presented  were  tried  before  a  jury,  the  trial  last- 
ing about  three  weeks,  producing  a  voluminous  record,  dealing 
with  the  facts  involved  in  determining  the  value  of  the  property 
destroyed,  and  resulted  in  a  verdict  for  the  full  amount  claimed 
by  the  plaintiff.  A  motion  for  a  new  trial,  upon  the  usual 
grounds,  was  made  and  denied,  and  the  defendant  appeals  to  this 
court. 

The  plant  which  was  destroyed  was  engaged  in  the  manufac- 
ture of  piano  cases  and  piano  backs,  and  there  was  nothing  saved 
with  the  exception  of  the  boiler  house  and  a  small  portion  of  the 
office  equipment  and  other  matters  of  trifling  value,  and  there 
was,  of  course,  difficulty  in  producing  high  character  of  evidence 
of  the  quantity  and  value  of  the  materials  on  hand,  which  were 
in  various  stages  of  development  in  the  process  of  manufacture. 
There  is  practically  no  controversy  over  the  valuation  of  the 
buildings,  or  of  the  machinery;  but  upon  the  question  of  the 
values  to  be  placed  upon  the  materials,  and  the  quantity  thereof, 
there  is  a  bitter  controversy,  and  upon  these  depend  largely  the 
merits  of  the  case.  We  are  of  the  opinion,  however,  that  the 
evidence  presented  a  question  for  the  jury,  and  that  the  verdict 
rests  upon  a  substantial  foundation.  It  is  obviously  impossible 
to  know  exactly  the  amount  of  material,  and  its  exact  condition 
of  development  toward  the  completed  product,  where  the  fac- 
tory is  actively  at  work,  and  especially  so  when  the  work  is 
interrupted  by  a  fire  which  utterly  consumes  all  of  the  materials. 
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To  meet  this  situation,  the  plaintiff  took  the  original  slips  con- 
taming  statements  made  for  the  purposes  of  the  annual  inventory 
in  January,  1912,  and  then  added  to  these  the  amount  of  pur- 
chases since  made,  deducting  the  amount  of  materials  involved 
in  the  deliveries  which  had  been  made  down  to  the  time  of  the 
fire,  and  in  this  manner  reached  an  approximation  of  the  amount 
of  materials  destroyed.  While  this  must,  of  necessity,  leave  the 
matter  open  to  a  good  deal  of  speculation,  a  careful  analysis  of 
the  evidence  of  all  of  the  parties  to  the  controversy  indicates  that 
it  has  resulted  in  a  verdict  which  is  not  far  from  just  and  equi- 
table, and  the  contract  of  insurance  certainly  does  not  contem- 
plate that  the  insured  shall  be  called  upon  to  suffer  the  loss  which 
the  insurer  has  agreed  to  liquidate,  simply  because  the  fire  has 
destroyed  the  possibility  of  a  perfectly  accurate  proof  of  each 
particular  item  of  damage. 

The  defendant  urges  as  its  first  point  that  there  was  no  evi- 
dence in  the  case  which  would  justify  the  submission  to  the  jury 
of  the  question  of  the  validity  of  the  award  made  by  the  apprais- 
ers appointed  under  the  provisions  of  the  standard  policy. 

[1]  There  can  be  no  doubt  that  the  presumption  is  with  the 
defendant  that  the  award  was  just  and  proper;  but  we  are  of 
the  opinion  that  the  evidence  discloses  a  state  of  facts  which 
made  it  proper  to  submit  the  question  involved  to  the  jury.  The 
policy  requires  that,  in  the  event  of  a  disagreement  as  to  the 
amount  of  loss,  the  ''same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  appraisers,  the  insured  and 
this  company  each  selecting  one,  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  umpire ;  the  appraisers 
together  shall  then  estimate  and  appraise  the  loss,  stating  sepa-  • 
rately  sound  value  and  damage,  and,  failing  to  agree,  shall  sub- 
mit their  differences  to  the  umpire ;  and  the  award  in  writing  of 
any  two  shall  determine  the  amount  of  such  loss,"  etc.  The  evi- 
dence discloses  that  the  defendant  employed  one  Thomas  Flem- 
ing, of  Cleveland,  Ohio,  who  appears  to  have  been  an  expert 
appraiser,  who  had  been  engaged  in  like  work  for  a  period  of 
more  than  forty  years,  and  who  commanded  a  salary  of  $50  per 
day  and  his  expenses,  and  the  testimony  of  this  witness  shows 
that  he  practically  had  no  consultation  with  the  appraiser  named 
by  the  plaintiff  as  to  any  of  the  details  of  the  appraisal.  Indeed, 
it  is  impossible  to  read  the  record  and  find  in  it  any  attempt  on 
the  part  of  the  defendant's  appraiser  to  comply  with  the  pro- 
visions of  the  policy,  which  requires  that  "the  appraisers  to- 
gether shall  then  estimate  and  appraise  the  loss."  He  seems  to 
have  assumed  that  it  was  rather  beneath  his  dignity  to  consult 
with  the  young  man.  a  practical  manufacturer,  selected  by  the 
plaintiff,  and  the  evidence  fails  to  disclose  a  single  occasion  on 
which  there  was  anything  approximating  a  discussion  of  the 
merits  involved  and  a  fair  effort  to  get  together  upon  an  ap- 
praisal.    For  instance,  this  witness  tells  us  on  his  examination 
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that  he  refused  to  take  any  account  of  the  estimate  of  deprecia- 
tion upcHi  the  machinery  made  by  the  representative  of  an  ap- 
praisal company  who  had  personally  examined  the  machinery 
with  a  view  to  making  up  his  estimate  of  the  value  of  the  plant 
in  the  year  before  the  fire,  declaring  that  he  thought  he  could 
get  a  better  estimate  of  the  value  by  arbitrarily  discounting  the 
value  50  per  cent,  and  his  whole  attitude  was  that  of  one  who 
assumed  to  know  all  about  the  facts  without  taking  the  trouble 
to  look  into  them,  while  the  appraiser  appointed  in  behalf  of 
the  plaintiff  appears  to  have  stood  around  and  made  up  a  few 
figures  on  his  own  account,  which  were  wholly  ignored  in  the  final 
determination  made  by  the  defendant's  appraiser  and  the  umpire. 

[2]  Without  going  to  the  extent  of  suggesting  that  the  evi- 
dence warrants  a  holding  that  there  was  trickery  used  in  the 
selection  of  the  umpire,  or  that  the  latter  acted  in  bad  faith,  we 
are  fully  persuaded  that  the  evidence  does  disclose  that  there  was 
never  any  such  effort  at  a  fair  and  impartial  appraisal  as  the 
standard  policy  contemplates,  and  that  the  jury  was  fully  justi- 
fied in  holding  that  the  plaintiff  was  not  bound  by  the  alleged 
appraisal  and  award.  The  discussion  of  the  conduct  of  the  ap- 
praiser in  the  case  of  Bradshaw  vs.  Agricultural  Ins.  Co.,  137  N. 
Y.  137,  143,  32  N.  E.  1055,  is  so  applicable  to  the  present  situa- 
tion that  it  does  not  seem  necessary  to  repeat  the  language  here, 
and  we  conclude  that  in  so  far  as  the  first  point  is  concerned  the 
judgment  should  not  be  disturbed. 

[3]  Under  the  second  point  it  is  urged  that  the  insurance  was 
void  because  of  the  violation  by  the  plaintiflf  of  the  sprinkler 
warranty  clause  in  the  policy.  We  will  assume,  without  discus- 
sion, though  without  committing  ourselves  to  the  proposition, 
that  the  plaintiff  warranted  that  it  would  keep  the  sprinkling  ap- 
paratus as  it  existed  at  the  time  of  the  writing  of  the  insurance 
in  the  manner  outlined  by  the  policy.  That  is,  the  policy  pro- 
vided that  the  insurance  was  written  upon  the  basis  of  the  ex- 
isting sprinkler  system,  and  the  insured  agreed  that : 

*'In  so  far  as  the  sprinkler  system  and  water  supply  therefor 
are  under  control  of  the  assured,  due  diligence  shall  be  used  by 
the  assured  to  maintain  them  in  complete  working  order,  and 
that  no  change  will  be  made  in  the  said  system  of  water  supply 
therefor  without  the  consent  of  this  company  in  writing." 

There  is  no  contention  that  there  was  any  change  in  the  sys- 
tem. There  is  soipe  evidence  that  the  supply  was  turned  oflF  at 
the  time  of  the  fire,  both  in  its  connection  with  the  city  water 
supply  and  the  auxiliary  tank,  or  that  the  tank  was  not  supplied 
with  water;  but  the  evidence  is  by  no  means  conclusive  upon 
this  point.  There  is  evidence  which  is  just  as  consistent  with  a 
different  conclusion;  there  is  affirmative  and  undisputed  evi- 
dence that  a  gong  designed  to  give  warning  when  the  sprinkler 
system  was  in  operation  was  ringing  for  some  time  after  the 


^ 


Digitized  by 


Google 


Fire,  S'c]      Davis  Mfg.  Co.  vs.  Siuyvesant  Ins.  Co.  et  al.         387 

firemen  reached  the  plaintiff's  plant,  while  there  is  testimony  of 
a  policeman  that  an  employee  of  the  plaintiff  turned  oft"  the 
water  from  the  city  connection  after  the  fire  was  under  way, 
explaining  that  he  did  so  to  give  a  higher  pressure  upon  the 
mains  which  were  being  called  upon  to  supply  the  hose  in  fight- 
ing the  fire.  There  were  some  suspicious  facts  connected  with 
the  fire ;  but  there  was  no  such  weight  of  evidence  in  support  of 
the  defendant's  theory  as  to  warrant  a  reversal  of  the  determina- 
tion made  by  the  jury,  even  assimiing  that  the  burden  of  proof 
was  u.ix)n  the  plaintiff  to  show  that  it  had  used  due  diligence  in 
preseirving  the  sprinkler  system 

[4]     We  are  equally  persuaded  that  the  evidence  did  not  require 
the  j  vixy  to  find  that  the  plaintiff  had  been  guilty  of  false  swear- 
ing ixx   reference  to  the  proof  of  claim,  or  other  matters,  con- 
nected with  the  controversy.    It  is  true  that  the  president  of  the 
plaintiff  company  put  a  valuation  upon  some  of  the  materials 
which   seemed  high  in  comparison  to  some  other  figures,  but  a 
careful  analysis  of  the  testimony  shows  conclusively  that  that 
witness  was  not  testifying  in  reference  to  the  same  quality  of 
goods,  in  the  same  stage  of  manufacture,  which  were  involved  in 
the    figures  which  are  used  in  comparison,  and  courts  will  not 
presianie  upon  any  doubtful  basis  that  any  one  has  deliberately 
conMnitted  perjury.    The  evidence  shows  that  the  materials  as  we 
hav^  already  pointed  out.  were  in  various  stages  of  development 
Jn  tlie  manufacture  of  piano  backs,  etc.,  and  the  value  of  the 
lumfcer  involved  in  their  production  would  depend  very  largely 
upon  the  amount  of  labor,  the  waste,  etc.,  which  had  been  added 
or  taken  away.    It  is  conceded,  of  course,  that  the  witness  made 
son:ie    mistakes;    he  admits  these  when  called*  to  his  attention, 
out   taking  the  testimony  as  a  whole,  and  giving  it  its  proper  re- 
lation to  the  circumstances  with  which  he  was  dealing,  and  we 
^y^.  ^^^  convinced  that  there  was  any  intention  on  the  part  of  the 
plaintiff  to  defraud  the  defendant  in  any  of  the  matters  alleged, 

u/''^  jury  appears  to  have  taken  this  view  of  the  evidence, 
th^?  do  not  think  the  evidence  warranted  the  conclusion  that 
tne  fit-e  was  due  to  any  fraudulent  act  on  the  part  of  the  plain- 
^tf  or  its  employees,  or  that  the  verdict  in  favor  of  the  plaintiff 
/  ^ffajnst  the  weight  of  evidence,  or  that  there  is  any  good  reason 
^£,J^isturbing  the  judgment. 

11,  fu  judgment  and  order  appealed  from  should  he  affinried, 
^^^"   costs.    All  concur. 
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aUPRCME  eOURT  OF  NEW  YORK. 

Aphsllate  Division,  Fourth  Department. 


O'NEIL 


vs. 


FRANKLIN  FIRE  INS.  CO.  of  Philadelphia  et  al.* 

1.  APPEAL  AND  ERROR  —  PRESENTATION  OF  ERROR  —  MO- 

TIONS— JUDGMENT— PREMATURE  ENTRY. 
Where  a  judgment  is  prematurely  entered  in  favor  of  plaintiff,  before  the 

issues  as  between  two  defendants  are  disposed  of,  the  remedy  is  by 

motion  at  special  term  to  set  aside  the  judgment  as  premature;  such 

error  not  being  ground  for  reversal  on  appeal. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1343, 1345, 1382,  1386- 

1395,  1397,  1399-1401,  1404-1407;  Dec.  Dig.  g  23a) 

Z  INSURANCE^FIRE  POLICY— LOSS  PAYABLE  TO  MORTGA- 

GEE— PARTIES— JOINDER. 
Where  a  policy  provided  that  any  loss  was  payable  to  a  mortgagee  as  his 

interest  might  appear,  he  was  a  necessary  party  to  a  suit  on  such  policy, 

and  was  authorised  by  Code  Civ.  Proc.  g  521,  to  assert  his  claim  agamst 

defendant  insurance  company  by  answer. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  gg  1557-1570;  Dec  Dig.  g  624.) 

3.  ACTION— SINGLE  CONTRACT— SEPARATE  ACTIONS. 
Separate  actions  cmnot  be  maintained  by  an  insured  and  a  mortgagee,  to 

whom  any  loss  was  payable  as  his  interest  might  appear,  to  recover 
separately  the  amounts  payable  to  each  thereunder. 
(For  other  cases,  see  Action,  Cent.  Dig.  gg  511-547;  Dec  Dig.  g  50.) 

4.  LIMITATION  OF  ACTIONS-CONTRACT  LIMITATIONS— EF- 

FECT— STATUTES. 

Periods  of  limitation  fixed  by  special  contract  are  periods  of  limitation 
prescribed  by  the  chapter  containing  Code  Civ.  Proc.  g  415,  providing 
that  the  period*  of  limitation  prescribed  by  the  chapter  except  as  other- 
wise spedally  prescribed  therein,  must  be  computed  from  the  time  of 
the  accruing  of  the  right  to  relief  to  the  time  when  the  claim  to  that 
relief  is  actually  interposed  by  the  party  as  plaintiff,  or  defendant,  in 
the  particular  action  or  special  proceeding. 

(For  other  cases;  see  Limitation  of  Actions,  Cent  Dig.  gg  240-253;  Dec 
Dig.  46.) 

5.  LIMITATION  OF  ACTIONS— FIRE  POLICY -ACTIONS-LIMI- 

TATIONS—CI-AIM  OF  MORTGAGF-E— "VOLUNTARY  DIS- 
CONTINUANCE." 
Code  Civ.  Proc.  g  405,  provides  that  if  an  action  is  commenced  within  the 
time  limited,  and  terminated,  except  by  voluntary  discontinuance,  etc 
plaintiff  may  commence  a  new  action  for  the  same  cause  after  expir- 
ation of  the  time  so  limited,  and  within  one  year  after  the  reversal  or 
termination.  A  mortgagee,  to  whom  a  fire  policy  was  payable  as  his 
interest  might  appear,  commenced  a  separate  action  on  the  policy 

^  Decision  rendered,  Nov.  26,  1913.    145  N.  Y.  Supp.  432. 
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before  the  ejcpiration  of  the  twetve-montb  limitation  contained  in  the 
policy,  but,  insured  having  also  brought  suit  against  the  insurer,  it  was 
stipulated  that  the  mortgagee's  action  should  be  dismissed,  and  that 
his  claim  diould  be  asserted  in  the  insured's  action  by  answer,  which 
was  served  after  the  twelve-nranth  period  had  expired,  whereupon  the 
mortgagee's  action  was  dismissed.  HM,  that  such  dismissal  by  virtue 
of  the  stipulation  between  the  parties  was  not  a  "voluntary  discon- 
tinuance" within  section  405,  and  that  the  mortgagee's  claim  was 
therefore  not  barred  by  limitations* 

(For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §§  539,  545,  553-556; 
Dec  Dig.  §  130.) 

(For  other  definitions^  see  Words  and  Phrases,  vol.  S,  p.  7346.) 

6.  INSURANCE  —  ACTIONS  —  MORTGAGEE'S    CLAIM  —  LIMI- 

TATIONS—EFFECT. 

Lines  56  to  59  of  a  New  York  standard  fire  insurance  policy  provide  that, 
if  with  the  insurer's  consent  an  interest  under  the  policy  shall  exist  in 
favor  of  a  mortgagee,  or  of  any  person  having  an  interest  in  the  prop^ 
erty,  other  than  the  interest  of  the  insured  as  described,  the  conditions 
"hereinbefore"  contained  shall  apply  in  the  manner  expressed  in  such 
provisions  and  conditions  of  insurance,  relating  to  such  interest  as 
shall  be  written  upon,  attached  to,  or  appended  to,  the  policy.  Hgld, 
that  the  policy  clause,  providing  that  any  suit  thereon  must  be  brought 
within  twelve  months  as  found  in  lines  106  and  109»  was  not  applicable 
to  the  claim  of  the  mortgagee. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1540,  1544-1550;  Dec.  Dig. 
§622.) 

7.  INSURANCE-.FIRE  POLICY— INTEREST  OF  INSLTRED— CON- 

TRACT OF  SALE, 

A  contract  for  the  sale  of  a  farm  and  insured  buildings  thereon,  on  which 
the  purchaser  had  paid  a  small  portion,  of  the  price  prior  to  a  fire 
desti-oying  the  dwelling  house,  and  who  after  the  fire  completed  the 
purchase  by  paying  the  remainder  of  the  price  and  receiving  a  deed, 
did  not  avoid  the  polity^ 

(For  other  oases,  see  Insurance,  C^ent  Dig.  i|  794^822,  835;  Dec.  Dig.  |r 
328.) 

8.  INSURANCE— FIRE  POLICY— MORTGAGEE'S  INTEREST— OF- 
_  FER  TO  PAY— SUBROGATION. 

A  fire  policy  provided  that  whenever  the  insurer  should  pay  the  mort- 
gagee any  sum  for  loss  or  damage  thereunder,  and  should  claim  that' 
as  to  the  mortgagor  no  liability*  existed,  the  insurer  to  the  extenlf  of 
such' pigment  ^ould  be  subrogated  to  all  rights  of  the  party  to  whom 
payment  was  made  under  all  securities  held  as  collateral  to  the  mort- 
gage debt,  or  at  its  option  might  pay  to  the  mortgagee  the  whole 
prineipal  due  or  to  grow  due  on  the  mortgage  with  interest,  and 
shall  therenpon-  receive  a  f^U  asirig&metit  ot  the  mortgage.  HM, 
that  such  olaase  did-  not  vest  in  the  insurer  a  rig^t  to  subrogation  on 
a*  mere  assertion  of  an  unfounded  claim<that  it  was  not  liable  to  the 
mortgagor  and  hence,  on  tender  of  the  mortgage  debt  it  was  not  en<- 
titled  tty  subrogation,  nor  to  an*  assignment  of  the  mortgage,  where 
it  only  MlHl  to  porove  itft  nonliability  to  tiie  ttmrt^iQgcfr^  bnt^  sul* 
ftovd  jtidgmcnt^  in  hit*  iwifop, 

(For  other  ciwes^see  Insurance,  C:ent  Di^^  if  1504^1511,  1514-1516;  Dee. 
Dig.  &  606.) 
Kniie»  F.  JU  dissenting^ 
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Appeal  from  Trial  Term,  Herkimer  County. 

Action  by  Mollie  £.  O'Neil  against  the  Franklin  Fire  Insurance  Com- 
pany of  Philadelphia  and  Daniel  Crimmins.  From  a  judgment  in  favor 
of  defendant  Crimmins,  on  an  answer  in  the  nature  of  a  cross-complaint, 
defendant  insurance  company  appeals.    Affirmed. 

Argued  before  Kruse,  P.  J.,  and  Robson,  Foote,  Lambert,  and  Merrell, 
JJ. 

William  Townsend,  of  Utica,  for  Appellant. 
P.  H.  Fitzgerald,  of  Utica,  for  Respondent. 

Defendant  Crimmins  has  recovered  a  judgment  against  defend- 
ant Franklin  Fire  Insurance  Company  for  $i,ooo  and  $90.80  in- 
terest, and  $79.00  costs,  upon  a  fire  insurance  policy  issued  by  de- 
fendant insurance  company  May  17,  1909  to  plaintiff,  Mollie  E. 
0*Neil,  covering  the  dwelling  house  upon  a  farm  owned  by  said 
Mollie  E.  O'Neil,  to  the  amount  of  $1,000,  and  the  fur- 
niture, etc.,  therein  to  the  amount  of  $400.  The  loss,  if  any,  upon 
the  buildings  was  made  payable  to  defendant  Daniel  Crimmins. 
mortgagee,  as  his  interest  might  appear,  by  a  New  York  standard 
mortgagee  clause  attached  to  said  policy,  said  Crimmins  then 
holding  a  mortgage  on  said  farm  on  which  there  was  unpaid 
about  $1,600.  The  premium  was  paid  by  plaintiff.  The  policy 
was  for  a  term  of  three  years.  On  March  23,  191 1,  a  fire  oc- 
curred by  which  the  dwelling  house  and  contents  were  destroyed. 
Some  time  before  the  fire  plaintiff  entered  into  a  contract  with 
one  Miller  to  sell  this  farm  to  him.  Miller  paid  $200  of  the 
purchase  price,  and  was,  by  the  terms  of  the  contract,  to  pay 
the  balance  and  receive  his  deed  on  April  i,  191 1,  and  notwith- 
standing the  fire  on  March  23d,  Miller  did,  on  or  about  April  ist, 
complete  the  purchase  by  paying  the  remainder  of  the  purchase 
price  and  receiving  his  deed.  Plaintiff,  however,  remained  in 
possession  and  retained  the  title  until  that  date.  Plaintiff  pre- 
pared and  served  upon  the  insurance  company  in  due  time  proofs 
of  loss. 

On  February  i,  191 2,  defendant  Crimmins  brought  an  action 
in  this  court  against  defendant  insurance  company  to  recover 
the  $1,000  payable  to  him  as  mortgagee  upon  the  loss  on  the 
dwelling  house.  He  did  not  make  plaintiff  a  party  to  that  action. 
Op  March  20,  1912,  and  within  twelve  months  after  the  fire,  this 
action  was  begun.  In  her  complaint  plaintiff  alleged  the  making 
of  the  insurance  policy;  the  standard  mortgagee  clause  thereto 
attached,  making  the  loss  payable  to  defendant  Crimmins,  mort- 
gagee, as  his  interest  should  appear;  the  occurrence  of  the  fire 
and  making  of  proofs  of  loss ;  the  bringing  of  an  action  by  Crim- 
mins against  the  insurance  company  to  recover  the  $i,ooa  loss  on 
the  dwelling  house  payable  to  him,  without  making  plaintiff  a 
party;  and  demanded  judgment  for  $400,  the  loss  on  the  fur- 
niture and  contents  of  the  dwelling,  which  was  not  payable  to  the 
mortgagee.    In  October,  191 2,  the  Crimmins  action  was  brought 
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to  trial,  and,  as  appears  from  the  findings  of  the  justice  who 
presided  at  the  trial  in  the  present  case,  upon  the  question  being 
raised  by  defendant  insurance  company  that  the  present  plain- 
tiff was  a  necessary  party  to  that  action,  and  upon  the  suggestion 
of  the  court  that  Crimmins  might  serve  a  cross-answer  in  this 
action,  setting  up  his  claim  against  the  insurance  company,  and 
upon  the  express  or  implied  agreement  of  the  insurance  com- 
pany to  receive  such  answer,  the  Crimmins  action  was  discon- 
tinued without  costs.  These  facts,  however,  do  not  appear  in 
the  record  on  this  appeal,  except  in  the  findings  and  opinion  of 
the  court.  Thereupon  defendant  Crimmins  prepared  and  served 
his  answer  in  this  case  upon  plaintiff  and  upon  defendant  insur- 
ance company,  his  right  to  do  so  not  having  expired  by  limita- 
tion of  time  as  to  defendant  insurance  company  (Code  Civ. 
Proc,  §  521),  and  plaintiff  being  willing  to  accept  the  same,  al- 
though as  to  her  the  time  had  expired.  By  this  answer  defend- 
ant Crimmins  sought  to  recover  from  defendant  insurance  com- 
pany the  $1,000  payable  to  him  as  mortgagee.  Crimmins*  action 
was  not,  in  fact,  formally  discontinued  by  stipulation  and  order 
until  some  days  after  this  answer  had  been  served,  and  on 
October  30,  1912.  The  answer  of  defendant  Crimmins  was 
served  on  October  17,  191 2.  Prior  thereto,  and  on  October  7, 
1912,  one  Staley,  special  agent  and  adjuster  for  defendant  in- 
surance company,  on  its  behalf,  tendered  to  defendant  Crimmins 
the  full  amount  remaining  unpaid  upon  his  mortgage,  and  at  the 
same  time  served  upon  him  a  written  notice,  signed  in  the  name 
of  the  insurance  company  by  said  Staley  as  special  agent,  stating, 
among  other  things,  that  the  insurance  company  claimed  that  as 
to  the  mortgagor  and  owner,  Mollie  E.  O'Neil,  no  liability  under 
said  policy  existed,  and  that  said  company  accordingly  elected  to 
and  exercised  its  option,  pursuant  to  the  terms  of  the  mortgagee 
clause,  to  pay  to  Crimmins,  the  mortgagee,  the  whole  amount 
due  and  to  grow  due  on  the  mortgage,  and  all  interest  thereupon, 
and  to  receive  a  full  assignment  and  transfer  of  the  mortgage. 
Said  notice  also  stated  that  the  tender  would  be  kept  good  by 
depositing  and  leaving  the  same  with  the  said  Staley  to  be  paid 
to  said  Crimmins  at  any  time  upon  his  executing  and  delivering 
to  said  Staley  an  assignment  of  the  said  mortgage  to  the  said  in- 
surance company.  This  tender  Crimmins  refused  to  accept. 
The  tender  was  made  in  legal  tender  currency,  which  Staley  kept 
and,  at  the  time  of  the  trial,  he  testified  that  he  still  had  the  same 
in  his  possession  in  a  safe  deposit  vault  in  the  United  National 
Bank  in  Utica.  It  was  not,  however,  paid  into  court,  nor  did 
Staley  present  to  Crimmins  a  prepared  assignment  of  the  mort- 
gage to  be  executed. 

This  action,  as  between  the  defendants,  was  brought  to  trial  on 
December  11,  1912,  plaintiff  not  appearing.  A  few  days  before 
and  on  November  26th,  defendant  insurance  company  served 
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upon  plaintiff's  attorney  an  offer  to  permit  plaintiff  to  take  judg- 
ment against  it  in  the  sum  of  $200.  On  December  5th  plaintiff 
accepted  this  offer,  and  on  December  12th,  judgment  was  en- 
tered in  Herkimer  County  Clerk's  office  in  favor  of  plaintiff 
against  defendant  insurance  company  for  $200  and  costs  upon 
filing  the  offer  and  acceptance. 

By  motion  at  the  opening  of  the  trial  and  at  the  close  of  plain- 
tiff's evidence  and  at  the  close  of  the  whole  case,  counsel  for 
defendant  insurance  company  moved  to  dismiss  the  claim  of 
Crimmins  as  asserted  in  his  answer,  upon  the  several  grounds 
now  urged  in  support  of  this  appeal,  and  counsel  for  defendant 
Crimmins  moved  for  the  direction  of  a  verdict  in  his  favor, 
whereupon  the  jury  were  discharged  and  the  court  made  findings 
of  fact  and  conclusions  of  law,  and  therein  directed  judgment  in 
favor  of  defendant  Crinunins  against  defendant  insurance  com- 
pany for  the  $1,000  claimed,  with  interest  and  costs.  From  the 
judgment  entered  upon  this  decision,  defendant  insurance  com- 
pany appeals. 

*  FooTE,  J. 

[  [i]  If  there  was  an  irregularity  in  the  entry  of  the  judgment 

*  in  plaintiff's  favor  before  the  issues  as  between  the  two  defend- 
ants were  disposed  of,  we  think  the  remedy  of  the  appellant  was 
to  move  at  special  term  to  set  aside  plaintiff's  judgment  as  pre- 
maturely entered,  and  that  is  not  a  ground  for  reversal  of  the 

]  judgment  appealed  from. 

1  [2]  We  are  also  of  opinion  that  defendant  Crimmins  was  a 

*  necessary  party  to  this  action  and  that  it  was  proper  practice  for 
«  him  to  assert  his  claim  under  the  policy  in  suit  against  defend- 
^  ant  insurance  company  by  his  answer  in  this  action,  and  that 
J  such  practice  is  authorized  by  section  521  of  the  Code. 

I  [3]   Separate  actions  could  not  have  been  maintained  by  plain- 

tiff and  defendant  Crimmins  to  recover  separately  the  amounts 
payable  to  each  under  this  policy.     Lewis  vs.  Guardian  Fire  & 

^  Life  Assur.  Co.,  181  N.  Y.  392,  74  N.  E.  224,  106  Am.  St. 

^  Rep.  557. 

Appellant  next  urges  that  the  short  statute  of  limitations  of 
twelve  months  contained  in  the  policy  is  a  bar  to  the  right  of  de- 
fendant Crimmins  to  recover.  This  claim  is  based  upon  the  fact 
that  Crimmins'  claim  was  first  asserted  in  this  action  by  his  answer 
which  was  made  and  served  upon  the  insurance  company  on  Oc- 
tober 17;  1912,  while  the  fire  occurred  on  March  23,  191 1.  The 
policy  is  the  New  York  standard  form  of  policy,  and  contained 
this  clause : — 

"No  suit  or  action  on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustainable  in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve  months  next  after 
the  fire." 
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It  was  held  at  the  trial  that  the  limitation  contained  in  the 
policy  did  not  bar  Crimmins'  claim  asserted  in  his  answer,  in- 
asmuch as  this  action  was  begun  by  the  service  of  the  summons 
within  the  year,  and  in  the  opinion  of  the  learned  trial  justice  it 
was  further  said  that  the  circumstances  under  which  the  action 
brought  by  Crimmins  was  discontinued  and  his  answer  in  this 
action,  accepted  by  defendant  insurance  company,  constituted  a 
waiver  of  the  contractual  limitation  contained  in  the  policy.  It 
is  now  urged  that  the  contractual  limitation  is,  in  legal  effect,  a 
statutory  limitation,  inasmuch  as 'the  form  of  the  policy  is  fixed 
by  statute,  and  that  section  415  of  the  Code  is  controlling,  which 
provides : — 

"The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceeding,  defense,  or  otherwise,  as  the  case  requires,  to 
the  time  when  the  claim  to  that  relief  is  actually  interposed  by 
the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular  action 
or  special  proceeding." 

[4]  Periods  of  limitation  fixed  by  special  contract  are  held  to 
be  periods  of  limitation  prescribed  by  this  chapter,  as  that  ex- 
pression is  used  in  the  above-quoted  section.  Hayden  vs.  Pierce, 
144  N.  Y.  512,  39  N.  E.  638;  Hamilton  vs.  Royal  Ins.  Co.,  156  N. 
Y,  327.  50  N.  E.  863,  42  L.  R.  A.  485. 

[5]  If  the  claim  interposed  as  a  defense  referred  to  in  the 
above-quoted  section  415  is  not  limited  to  defenses  tending  to  de- 
feat plaintiff's  claim,  but  apply  to  affirmative  defenses  in  the 
nature  of  independent  causes  of  action  against  a  codefendant 
(as  to  which  we  need  not  here  express  an  opinion),  still  we 
think  the  right  of  defendant  Crimmins  is  not  barred  by  the  twelve 
month  period  of  limitation,  because  of  the  provisions  of  section 
40S  of  the  Code,  as  follows : — 

"If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner  than 
by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for 
neglect  to  prosecute  the  action,  or  a  final  judgment  upon  the 
merits,  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action  sur- 
vives, his  representative,  may  commence  a  new  action  for  the 
same  cause,  after  the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  reversal  or  termination." 

The  burden  here  was  upon  the  insurance  company  to  establish 
that  the  claim  of  defendant  Crimmins  was  barred  by  limitation. 
He  had  brought  an  action  upon  this  claim  before  the  twelve  months 
expired.  That  action  was  terminated  under  circiunstances  not 
amounting  to  a  voluntary  discontinuance,  so  far  as  appears  in 
this  record.  The  court  was  about  to  hold  that  the  action  could 
not  be  maintained  because  of  defect  qi  parties  defendant,  where- 
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upon  the  court  suggested  that  the  Crimmins  claim  could  be  liti- 
gated in  the  present  action,  and  that  he  should  present  it  here 
by  serving  an  answer.  The  action  was  discontinued  by  virtue  of 
a  stipulation  signed  by  counsel  for  the  respective  parties.  We 
think  this  was  not  a  voluntary  discontinuance  within  the  intent 
and  meaning  of  this  section,  and  that  the  limitation  of  the  policy 
is  not  a  bar  to  a  new  action  by  Crimmins,  or  to  asserting  the 
same  by  answer  served  upon  the  insurance  company.  Bannister 
vs.  Michigan  Mut.  Life  Ins.  Co.,  iii  App.  Div.  765,  97  N.  Y. 
Supp.  843;  People  ex  rel.  McCabe  vs.  Snedeker,  106  App.  Div. 
89,  94  N.  Y.  Supp.  319,  affirmed  182  N.  Y.  403,  68  N.  E.  662. 

There  is  further  reason  why  the  twelve-month  limitation  is  not 
available  to  defendant  insurance  company  as  a  defense,  assum- 
ing, as  we  do,  that  it  was  not  necessary  for  the  insurance  com- 
pany to  plead  this  defense  as  between  itself  and  its  codefendant 
Crimmins. 

[6]  The  clause  in  the  policy  which  provides  that  suit  upon 
the  policy  must  be  brought  within  twelve  months  is  found  in  lines 
106  to  109  of  the  standard  form  of  policy.  Lines  56  to  59  con- 
tain this  clause: — 

"If,  with  the  consent  of  this  company  an  interest  under  this 
policy  shall  exist  in  favor  of  a  mortgagee  or  of  any  person  or 
corporation  having  an  interest  in  the  subject  of  insurance,  other 
than  the  interest  of  the  insured  as  described  herein,  the  conditions 
hereinbefore  contained  shall  apply  in  the  manner  expressed  in 
such  provisions  and  conditions  of  insurance  relating  to  such  in- 
terest as  shall  be  written  upon,  attached  or  appended  hereto." 

This  clause  has  recently  received  judicial  construction,  and  it 
has  been  held  that  the  clauses  of  the  policy  applicable  as  between 
the  company  and  the  mortgagee  are  only  those  clauses  which 
precede  lines  56  to  59,  and  that  the  clauses  following  from  line 
60,  which  have  reference  to  proceedings  after  fire  has  occurred 
or  for  the  adjustment  of  the  loss  and  the  payment  or  collection  of 
insurance,  are  not  applicable  to  the  mortgagee.  Heilbrunn  vs. 
German  Alliance  Ins.  Co.,  140  App.  Div.  557,  125  N.  Y.  Supp. 
374,  affirmed  202  N.  Y.  610,  95  N.  E.  823. 

A  sentence  from  the  opinion  of  Collin,  J.,  in  the  Court  of 
Appeals  indicates  the  extent  to  which  the  decision  goes  in  re- 
lieving the  mortgagee  from  the  limitation  clause  of  the  policy 
which  the  defendant  insurance  company  relies  upon  here: — 

"We  admit  that  insurance  companies  ought  to  have  more 
protection  in  the  matter  of  the  time  within  which  actions  upon 
their  policies  must  be  brought,  and  possibly  in  other  respects 
than  has  been  afforded  them  under  the  decision  of  the  Appellate 
Division  in  this  case;  but  the  difficulty  is  that  the  language  of 
those  stipulations  or  conditions  of  the  policy  which  relate  to 
the  proceedings  after  the  liability  of  the  company  has  accrued 
through  the  fire  does  not  enable  or  permit  us  to  apply  them  to  the 
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mortgagee  in  such  part  only  as  may  be  practicable  or  expedient." 

See,  also,  McDowell  vs.  St.  Paul  Fire  &  Marine  Ins.  Co.,  207 
N.  Y.  482,  loi  N.  E.  457,  where  the  doctrine  of  the  Heilbrunn 
Case  is  reaffirmed. 

[7]  It  is  next  contended  that  the  tender  by  the  insurance  com- 
pany's agent  to  defendant  Crimmins  of  the  full  amount  of  his 
mortgage  and  the  deihand  for  an  assignment  thereof  precludes  a 
recovery  by  Crimmins  of  the  insurance  money  in  this  action. 
We  are  of  opinion  that  such  is  not  the  case.  The  policy  was 
issued  directly  to  Mrs.  O'Neil,  plaintiff,  by  defendant's  agent, 
and  the  premium  was  paid  by  her.  It  was  a  policy  for  $3,200, 
$1,000  upon  the  dwelling  house  which  burned,  and  $400  upon 
the  furniture  and  contents.  The  rest  was  upon  bams  and  con- 
tents which  did  not  burn.  It  is  clear  that  if  defendant  Crim- 
mins' mortgage  had  been  paid  up  before  the  fire,  the  whole  insur- 
ance would  have  remained  for  the  benefit  of  the  owner.  The 
insurance  payable  to  Crimmins  as  mortgagee  was  not  only  for 
his  benefit,  but  for  the  benefit  of  the  owner  who  had  the  right 
to  have  such  payment  applied  in  reduction  of  the  mortgage  debt. 
Hence  it  would  be  unjust  and  not  according  to  the  intention  of 
the  parties  that  the  insurance  company  should,  upon  payment 
to  Crimmins,  be  subrogated  to  his  position  as  holder  of  the 
mortgage,  and  thereby  deprive  the  owner  of  the  benefit  of  that 
part  of  the  insurance  money,  unless  the  owner  had  in  some  way 
forfeited  her  right.  The  answer  of  the  insurance  company  does 
not  set  up  any  breach  of  the  contract  of  insurance  upon  the  part 
of  plaintiff,  Mrs.  O'Neil,  or  that  her  right  under  the  policy  has 
been  in  any  way  forfeited,  nor  does  it  allege  that  as  to  plaintiff 
no  liability  under  the  policy  exists.  The  contract  to  sell  the  farm 
did  not  avoid  the  policy. 

[8]  But,  assuming  that  notwithstanding  the  form  of  its  an- 
swer, the  insurance  company  may  still  assert  and  prove  any  de- 
fense which  is  available  to  it  as  against  defendant  Crimmins,  we 
are  of  opinion  that  it  was  incumbent  upon  defendant  insurance 
company  to  prove  upon  the  trial  that  to  the  plaintiflf,  mortgagor 
and  owner,  no  liability  existed  against  it.  The  contract  as  con- 
tained in  the  mortgagee  clause  is : — 

"Whenever  this  company  shall  pay  the  mortgagee  any  sum  for 
loss  or  damage  under  this  policy  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  thereof  existed,  this  company 
shall,  to  the  extent  of  such  payment,  be  thereupon  legally  sub- 
rogated to  all  the  rights  of  the  party  to  whom  such  payment  shall 
be  made,  under  all  securities  held  as  collateral  to  the  mortgage 
debt,  or  may  at  its  option,  pay  to  the  mortgagee  the  whole  prin- 
cipal due  or  to  grow  due  on  the  mortgage  with  interest,  and  shall 
thereupon  receive  a  full  assignment  and  transfer  of  the  mort- 
gage and  of  all  such  other  securities;  but  no  subrogation  shall 
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impair  the  right  of  the  mortgagee  to  recover  the  full  amount  of 
his  claim." 

It  is  true  that  defendant  insurance  company  did,  by  written 
notice  served  upon  defendant  Crimmins,  claim  that  as  to  the 
mortgagor  no  liability  existed  against  it,  but  it  did  not  prove 
upon  the  trial  that  it  was  not  liable  to  the  mortgagor.  On  the 
contrary,  before  the  trial,  it  made  an  offer  of  judgment  to  plain- 
tiff, which  plaintiff  accepted,  thus  conceding  a  liability  to  plain- 
tiff under  the  policy.  This  clause  should  not  be  construed  to 
vest  in  the  insurance  company  the  right  to  subrogation  upon  the 
mere  assertion  of  claim,  unfounded  in  fact,  and  such  was  not  the 
intent  or  purpose  of  the  clause  in  question.  The  claim  which  it 
may  assert  must  be  a  valid  and  well-founded  claim,  and  so  it  has 
been  held  in  construing  mortgagee  clauses  identical  with  this. 
Traders'  Ins.  Co.  vs.  Race,  142  111.  338,  31  N.  E.  392 ;  Anderson 
vs.  Saugeen  Mut.  Fire  Ins.  Co.,  18  Ont.  Rep.  355;  Bull  vs. 
North  British  Canadian  Investment  Co.  &  Imperial  Fire  Ins. 
Co.,  IS  Ont.  Rep.  421,  affirmed  18  Canada  Supreme  Court  Re- 
ports, 697.  In  the  last  case  it  was  held  that  the  insurance  com- 
pany was  not  justified  in  paying  the  mortgagees  and  claiming 
subrogation  without  first  contesting  its  liability  to  the  mortga- 
gor and  establishing  their  indemnity  from  liability  to  him. 

As  the  defendant  insurance  company  failed  to  prove  upon  the 
trial  that  as  to  plaintiff  no  liability  existed  under  the  policy,  it 
has  failed  to  establish  its  right  to  subrogation  in  this  action. 

In  Heilbrunn  vs.  German  Alliance  Ins.  Co.,  150  App.  Div.  670, 
135  N.  Y.  Supp.  769,  it  appeared  that  as  to  the  owner  the  policy 
had  become  null  and  void;  hence  what  is  said  in  the  prevailing 
opinion  as  to  the  contract  with  the  mortgagee  being  nothing  more 
that  a  contract  of  indemnity  is  not  applicable  here. 

The  other  questions  urged  upon  this  appeal  were,  we  think, 
correctly  disposed  of,  and  do  not  call  for  special  consideration 
here. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 
All  concur,  except 

Kruse,  p.  J.  (dissenting  memorandum). 
I  think  the  insurance  company  was  entitled  to  an  assignment 
of  the  mortgage.  As  between  the  mortgagee  and  the  insurance 
company,  it  was  not  necessary  for  the  insurance  company  to 
show  that  it  was  not  liable  to  the  mortgagor  and  owner  upon  the 
policy.  The  insurance  company  made  that  claim  and  offered 
to  pay  the  mortgagee  the  whole  principal  due  or  to  grow  due, 
with  the  interest,  and  demanded  an  assignment  of  the  mortgage. 
Whether  or  not  the  insurance  shall  be  applied  as  a  payment  upon 
the  mortgage  is  a  question  between  the  mortgagor  and  the  in- 
surance company,  in  which  the  mortgagee  has  no  interest.  I 
think  the  mortgagee  has  no  standing  to  contest  that  question  with 
the  insurance  company. 
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^  The  plaintiff,  the  owner,  although  originally  a  party  to  the  ac- 
tion, dropped  out  of  the  case  before  the  trial.  She  did  not  appear 
^t  the  trial,  but  accepted  the  offer  of  judgment  made  by  the  in- 
prance  company,  and  a  separate  judgment  was  entered  thereon. 
Furthermore,  the  action  was  not  brought  to  recover  the  loss  of 
property  covered  by  the  mortgage,  but  only  for  the  personal 
property. 


KANSAS  CITY  COURT  OF  APPEALS. 

Missouri. 


ALSOP  PROCESS  CO. 

vs, 

CONTINENTAL  INS.  CO.* 

WS  IJ-l^ANCE— COINSURANCEr-STATUTORY  PROHIBITIONS, 
^^o vision  of  a  fire  insurance  policy  that  the  company,  in  case  of  loss, 
^tiould  be  liable  for  only  such  portion  thereof  as  the  amount  itt- 
^v»red  by  the  policy  should  bear  to  the  actual  cash  value  of  the  prop- 
^^«-ty  covered  by  the  policy,  was  void  under  Rev.  St  1909,  §  7023, 
l>x~oviding  that  no  fire  insurance  policy  shall  contain  any  clause  requir- 
*»^g  the  assured  to  take  out  a  larger  amount  of  insurance  than  that 
^^<:>vered  by  the  policy,  nor  providing  that  the  assured  shall  be  liable 
^•s  coin  surer  with  the  company  issuing  the  policy  for  any  part  of 
^l:>e  loss  or  damage  which  may  be  occasioned  to  the  property  covered 
'^^ereby,  or  making  provisions  for  a  reduction  of  such  loss  by  reason 
^^:S  the  failure  of  the  assured  to  take  out  and  maintain  other  insur- 
^•-rice,  and  that  all  such  provisions  shall  be  void,  since  such  provi- 
sion forced  insured  to  share  his  loss  with  the  insurer  and  carry  a 
I>art  of  his  own  risk,  and  amounted  to  a  coinsurance  contract,  though 
*t  was  not  framed  in  the  words  of  the  statute,  and  section  7030,  pro- 
^v-fding  that  no  company  shall  take  a  risk  on  any  property  at  a  ratio 
greater  than  three-fourths  of  the  value  of  the  property,  and  that, 
'Vvhen  taken,  its  value  shall  not  be  questioned  in  any  proceeding,  has 
.p^     *Xo  bearing  on  the  construction  of  section  7023. 

^^^^   other  cases,  see  Insurance,  Cent.  Dig.  §  1277;  Dec.  Dig.  §  501.) 

-Appeal  from  Circuit  Court,  Cooper  County ;  John  M.  Williams,  Judge. 
5j^  -Action  by  the  Alspp  Process  Company  against  the  Continental  In- 
A  .f^^ce  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
^'^^'TOed. 

Barclay,  Fiuntleroy,  Culleri  &  Ordiwein,  of  St.  Louis,  for  Appellant 
T^  "Williams  &  Williams,  o!  Bootiville,  and  Jeffrie^  &  Conim,  of  St 
!:::^^^^ig,  for  Respondent •  ^ • 

*  iDecision  rendered,  Jan.  5,  1914.    162  S.  W.  Rep.  313. 
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Eluson,  p.  J. 

Plaintiff's  action  is  based  on  a  policy  of  fire  insurance  for 
$1,250,  and  it  obtained  judgment  in  the  trial  court  for  the  full 
amount.  The  policy  contained  a  provision  called  a  "Reduced 
Rate  Agreement."  It  is  as  follows :  "In  consideration  of  the  re- 
duced rate  of  premium  charged  for  this  policy  it  is  hereby  mutually 
understood  and  agreed  that  this  company  shall  in  case  of  loss  or 
damage,  be  liable  for  such  portion  only  of  the  loss  or  damage 
as  the  amount  insured  by  this  policy  shall  bear  to  the  actual  cash 
value  of  the  property  covered  by  this  policy  at  the  time  of  the 
fire.  Provided,  however,  that  if  the  whole  insurance  shall  be 
greater  than  the  value  of  the  property  covered,  this  company 
shall  not  be  liable  for  a  greater  portion  of  the  loss  or  damage 
than  the  amount  insured  by  this  policy  bears  to  the  whole  insur- 
ance covering  the  property  at  the  time  of  the  fire."  The  value 
of  the  property  insured  was  $21,703.50,  and  the  total  insurance, 
including  policy  in  suit,  was  $5,500.  The  total  loss  suffered  at  the 
fire  was  $12,771.03,  and  defendant's  position  is  that,  under  the 
terms  of  the  foregoing  provision,  it  is  only  liable  for  $733.14 
and  that  amount  it  tendered,  and  plaintiff  refused,  insisting  that 
the  full  face  of  the  policy  was  due. 

Plaintiff  conceded  that  if  the  foregoing  provision  is  valid  the 
tender  made  by  defendant  covers  its  liability.  But  plaintiff's 
position  is  that  such  provision  is  void  as  being  in  the  face  of 
section  7023,  R.  S.  1909,  reading  as  follows :  "No  fire  insurance 
policy  which  may  be  issued  after  this  section  takes  effect  shall 
contain  any  clause  or  provision  requiring  the  assured  to  take  out 
or  maintain  a  larger  amount  of  insurance  than  that  covered  by 
such  policy,  nor  in  any  way  providing  that  the  assured  shall  be 
liable  as  coinsurer  with  the  company  issuing  the  policy  for  any 
part  of  the  loss  or  damage  which  may  be  occasioned  by  fire  or 
lightning  to  the  property  covered  by  such  policy,  nor  making 
provisions  for  a  reduction  of  such  loss  or  damage,  or  any  part 
thereof,  by  reason  of  the  failure  of  the  insured  to  take  out  and 
maintain  other  insurance  upon  said  property.  And  all  clauses 
and  provisions  in  fire  policies,  issued  after  the  taking  effect  of 
this  section,  in  contravention  of  the  prohibitions  in  this  section 
contained,  shall  be  ab  initio  void  and  of  no  effect."  The  effect  of 
the  provision  in  the  policy  is  that,  notwithstanding  the  insured's 
loss  is  more  than  the  sum  named  as  insurance,  yet  he  can  only 
claim  a  part  of  that  sum.  That  is  to  say,  by  way  of  illustration, 
if  the  policy  is  for  $1,000,  and  the  cash  value  of  the  property  at 
time  of  fire  is  $3,000,  and  the  loss  is  $2,100,  since  the  policy  is 
only  one-third  of  the  value,  the  insured  can  only  claim  one-third 
the  amount  of  his  loss,  which  in  this  case  would  be  $700,  which 
is  $300  less  than  the  amount  called  for  in  the  policy.  It  thus 
seems  clear  that  the  insured  is  forced  to  share  his  loss  with  the 
insurer,  notwithstanding  it  cuts  down  the  amount  of  his  policy. 
In  other  words,  in  his  chances  of  a  fire,  he  carries  a  pari  of  his 
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own  risk.  Such  provision  is  recognized  as  a  coinsurance  con- 
tract. We  think  this  violates  the  statute.  The  statute  reads  that 
the  policy  shall  not  "in  any  way  provide  that  the  insured  shall 
be  liable  as  a  coinsurer"  for  any  part  of  the  loss,  yet  it  does  in 
some  way  very  effectually  make  such  provision,  for  it  compels 
him  to  bear  a  material  part  of  his  own  loss.  He  must  settle  with 
the  insurer  just  as  he  would  had  another  company  had  concur- 
rent insurance;  that  is  to  say,  he  must  cut  down  the  insurer's 
liability  for  a  part  of  the  loss.  It  is  true  the  terms  of  the  policy 
are  not  in  the  words  of  the  statute.  But  the  English  language  is 
so  flexible  that  diflPerent  words,  framed  in  different  ways,  will 
mean  the  same  thing,  and  therefore  the  enforcement  of  a  civil 
statute  is  rarely  left  to  the  manipulation  of  words. 

In  Michigan  (2  Q)mp.  I^ws,  §  5183)  insurance  companies 
were  forbidden  to  provide  that  their  liability  be  restricted,  by 
reason  of  the  failure  of  the  insured,  to  insure  the  property  cov- 
ered by  the  policy  for  any  certain  amount  or  proportion  of  the 
actual  value  of  such  property.  A  policy  was  issued  with  this 
stipulation:  "In  consideration  of  a  reduced  rate  of  premium, 
it  is  hereby  agreed  that  in  case  of  loss,  this  company  will  pay 
only  such  proportion  of  the  loss  as  the  sum  hereby  insured  bears 
to  80  per  cent  of  the  value  of  the  property  insured,  but  in  no 
case  shall  this  company  be  liable  for  a  greater  proportion  of  any 
loss  than  the  amount  hereby  insured  bears  to  the  whole  insurance 
whether  valid  or  not."  This  was  held  to  be,  in  effect,  a  provi- 
sion for  coinsurance ;  and,  though  it  did  not  set  forth  an  agree- 
ment falling  within  the  letter  of  the  statute,  yet  the  law  should 
not  be  "evaded  by  mere  phraseology."  The  views  expressed  in 
that  case  were  approved  in  Dahms  &  Sons  Co.  vs.  Ins.  Co.,  153 
Iowa,  168,  132  N.  W.  870,  Ann.  Cas.  1913p,  1301.  A  similar 
provision  in  a  New  York  policy  was  recognized  as  coinsurance. 
Percentage  coinsurance  clause  "means  insurance  by  the  company 
and  the  owner,  depending  upon  the  percentage  or  proportion 
which  the  insurance  bears  to  the  value."  Farmers'  Feed  Co.  vs. 
Ins.  Co.,  173  N.  Y.  241,  247;  65  N.  E.  1107. 

We  have  not  been  able  to  see  why  section  7030  of  the  statute 
sh<3uld  influence  the  construction  of  section  7023  in  favor  of  de- 
fendants. It  provides  that  "*  *  *  No  company  shall  take  a 
risk  on  any  property  in  this  state  at  a  ratio  greater  than  three- 
fourths  of  the  value  of  the  property  insured,  and  when  taken, 
its  value  shall  not  be  questioned  in  any  proceeding."  The  statute 
does  not  require  that  a  policy  shall  be  taken  in  a  sum  three- 
fourths  of  .the  value,  nor  does  it  mean  that,  if  not  taken  in  that 
proportion,  the  owner  shall  bear  any  part  of  the  loss.  Nor  do 
we  see  that  the  case  of  Surface  vs.  Ins.  Co.,  157  Mo.  App.  570, 
139  S.  W.  262,  in  any  way  aids  defendant's  theory  of  defense. 
The  judgment  should  be  affirmed.    All  concur. 
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COURT  OF  APPEALS  OF  GEORGIA. 


SOUTHERN  STATES  FIRE  INS.  CO. 

vs. 

TABOR  ET  AL.     (No.  5^54.)* 

INSURANCE— VALIDITY  OF  POLICY— PRINCIPAL  AND  AGENT. 

The  evidence  did  not  authorize  a  finding  that  the  agent  of  the  insurance 
company  who  issued  the  policy  was  also  agent  for  the  insured,  so 
as  to  invalidate  the  contract.  The  policy  having  been  duly  issued 
and  delivered,  the  failure  of  the  agent  to  comply  with  the  instruc- 
tions of  his  principal,  which  were  not  communicated  to  the  insured, 
to  attach  to  the  policy  a  "rider,"  the  effect  of  which  would  have 
been  to  cancel  the  policy,  could  not  operate  to  the  prejudice  of  the 
insured.  The  sums  found  as  attorney's  fees  and  damages  having 
been  written  off  by  the  plaintiff,  the  verdict  as  thus  reduced  was 
demanded  by  the  evidence,  and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  180-182,  1849,  1850;  Dec 
Dig.  §  129.) 

Error  from  City  Court  of  Elberton ;  Geo.  C.  Grogan,  Judge. 

Action  by  Mrs.  I.  O.  Tabor  and  others  against  the  Southern  States 
Fire  Insurance  Company.  Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

H.  M.  Rylee,  of  Athens,  for  Plaintiff  in  Error. 
Worlcy  &  Nail,  of  Elberton,  for  Defendants  in  Error. 

Pottle,  J. 
Judgment  affirmed. 

♦  Decision  rendered,  Jan.  20,  1914.    80  S.  E.  Rep.  536.    Syllabus  by  the 
)  Court 


♦  »♦ 


SUPREME  COURT  OF  KANSAS. 


de!:t 

vs. 
NATIONAL  FIRE  INS.  CO.* 

APPEAL  AND  ERROR— VERDICT— EVIDENCE. 

The  weight  and  credibility  of  conflicting  evidence  is  for  the  jury,  and  not 

for  the  appellate  court. 
(For  other  cases,  see  Appeal  and  Erfor,  Cent.  Dig.  §§  3935-3937;    Dec 

Dig.  §  1002.) 

♦  Decision  rendered,  Jan.  10,  1914.    137  Pac.  Rep.  799. 


Digitized  by 


Google 


Pire,  &c.]  Dent  vs.  National  Fire  Ins.  Co.  401 

Appeal  from  District  Court,  Johnson  G>unty. 
Action  by  J.  H.  Dent  against  the  National  Fire  Insurance  Company. 
From  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Fyke  &  Snider,  of  Kansas  City,  Mo.,  for  Appellant. 

C.  L.  Randall,  of  Olathe,  for  Appellee. 

Per  Curiam. 
The  single  question  presented  is  whether  or  not  the  verdict  is 
supported  by  the  evidence.  The  inventory  and  account  books  are 
sufficient  for  that  purpose.  The  oral  testimony  was  conflicting. 
Its  weight  and  credibility  were  matters  for  the  jury  to  determine, 
and  the  conclusion  that  the  documentary  evidence  was  not  over- 
thrown cannot  be  disturbed. 

Judgment  affirmed. 


♦  »♦ 


PRIDU  vs.  COMMERCIAL  UNION  INS.  CO.,  Ltd.,  of  Lon- 

DON,  ENGI.AND.* 
(Court  of  Appeals  of  Alabama.) 

^-  CONTRACTS-CONSIDERATION-CRIMINAL  ACT. 

^  criminal  act  is  not  a  valid  consideration  to  support  a  contract. 

CKor  other  cases,  see  Contracts,  Cent.  Dig.  §§  478, 480-497;  Dec  Dig.  §  105.) 

^INSURANCE— COMMISSIONS— RIGHT  TO  RECOVER. 
^'^nere  plaintiff  acted  as  agent  for  a  foreign  insurance  company  without 
^he  license  required  by  Acts  1909  (Sp.  Sess.)  p.  120,  the  fact  that 
Code  1907,  §  4561,  required  the  foreign  insurer  to  obtain  a  certificate 
of  authority  for  plaintiff  to  act  as  its  agent  does  not  preclude  the 
foreign  insurer  from  setting  up  the  illegality  of  plaintiff's  act  so  as 
to  defeat  an  action  for  compensation;  there  being  no  such  presump- 
tion of  compliance  with  the  law  in  favor  of  a  plaintiff  seeking  to 
^^aintain  his  action  on  a  transaction  involving  the  commission  of  a 

^         ^rime  by  himself  as  would  arise  in  case  of  an  innocent  plaintiff. 

^     ^>"  other  cases,  see  Insurance,  Cent.  Dig.  §  131;  Dec.  Dig.  §  105.) 

^^^LeaDING— COMPLAINT— CONCLUSIONS  OF  PLEADER. 
^^i"«  a  count  in  a  complaint  for  money  had  and  received  does  not  set 
^orth  the  state  of  facts  upon  which  the  defendant  was  liable,  the  facts 
Alleged  cannot  be  aided  by  the  pleader's  conclusions  that  defendant 
^jj.     "^^as  liable. 

^     ^*"    other  cases,  sec  Pleading,  Cent.  Dig.  §§  5H,  66-74;   Dec  Dig.  §  34.) 
^^ONEY  RECEIVED— EFFECT  OF  ASSIGNMENTS. 

^^^«  an  agent  of  a  foreign  insurer  sued  for  money  had  and  received, 

^^11  the  theory  that  the  insurer  had  assigned,  to  him  a  percentage  of 

tl-^e  commissions  to  be  paid  by  those  insured,  the  insured,  unless  they 

.^...^.^^onsented  to  such  partial  assignment,  were  under  no  liability  to  him 

c^   ^^^cision  rendered,  Nov.  13,  1913.    Rehearing  denied,  Dec.  9,  1913.    63 
^^^tiK.  Rep.  803. 
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as  assignee,  and  were  entitled  to  pay  the  whole  amount  of  the  pre- 
mium to  the  insurer  as  if  no  assignment  had  been  made. 
(For  other  cases,  see  Money  Received,  Cent.  Dig.  §§  15,  21-27;  Dec.  Dig. 
§6.) 

5.  MONEY  RECEIVED— RIGHT  OF  ACTION— OBLIGATION. 
When  it  is  claimed  that  a  payment  by  debtor  was  in  part  for  the  use  of 

a  third  person,  the  claim  cannot  be  supported,  unless  something  more 
is  shown  than  the  mere  fact  of  payment,  and  that  the  creditor  was 
under  promise  to  the  third  person  that  he  should  have  part  of  the 
'  amount  paid,  and,  if  there  is  no  such  showing  the  rights  of  such 
third  person  must  depend  wholly  upon  the  promise. 
(For  other  cases,  see  Money  Received,  Cent  Dig.  §§  15,  21-27;  Dec.  Dig. 
§6.) 

6.  ACTION— CRIMINAL  ACT. 

Where  a  foreign  insurer  refused  to  pay  commissions  due  its  broker,  who 
had  not  procured  a  license  in  accordance  with  the  statute,  and  the 
broker  sued  for  money  received,  claiming  that  insurer  received 
commissions  paid  by  those  insured,  partly  for  his  benefit,  no  recov- 
ery can  be  had  if  for  the  establishment  of  the  right  asserted  the 
broker  must  show  his  criminal  conduct  in  writing  the  insurance  with- 
out the  license. 

(For  other  cases,  see  Action,  Cent.  Dig.  §§  25-27,  31-34,  36-39;  Dec  Dig. 
§5.) 

7.  CONTRACTS— RECOVERY— ILLEGAL  CONTRACTS. 

While  the  illegality  of  the  contract  is  no  defense  to  an  action  for  money 
paid  by  one  of  the  parties  for  the  use  of  the  other,  where  the  con- 
tract has  been  fully  executed,  yet  where  an  insurance  broker  wrote 
insurance  for  a  foreign  insurer  without  having  procured  the  statu- 
tory license,  no  action  for  money  received  can  be  maintained 
against  the  insurer,  even  though  it  agreed  to  pay  him  a  percentage  of 
the  premiums  received,  for  the  contract  was  not  fully  executed  on 
the  part  of  the  insurer  by  accepting  the  premiums,  and  the  only  con- 
sideration was  the  broker's  illegal  conduct. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  681-700;   Dec  Dig.  §  138.) 

8.  CONTRACTS— RECOVERY— ILLEGAL  CONTRACTS. 

The  reason  that  the  law  will  not  permit  a  recovery  on  an  illegal  contract 
is  based  on  public  policy,  and  not  to  protect  the  defendant,  who  sets 
up  and  relies  on  the  illegality  of  the  contract. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  681-700;  Dec  Dig.  §  138.) 

Appeal  from  Law  and  Equity  Court,  Morgan  County;  Thomas  W. 
Wert,  Judge. 

Action  by  Thomas  E.  Pride  against  the  Commercial  Union  Insur- 
ance Company,  Ltd.,  of  London,  England,  for  money  had  and  received. 
Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Tennis  Tidwell,  of  New  Decatur,  for  Appellant. 
E.  W.  (jodbey,  of  Decatur,  for  Appellee. 
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ERICKSON  vs.  INSURANCE  CO.  OF  NORTH  AMERICA 

ET  AL.— SAME  vs.  CITIZENS'  INS.  CO.  of  Missouri.* 

(Supreme  Court  of  Florida.) 

1.  LIMITATION  OF  ACTIONS— PLEADING— DEMURRER— STAT- 

UTE OF  LIMITATIONS. 
Where  the  face  of  a  bill  in  chancery  shows  a  case  barred  by  the  statute 

of  limitations,  and  no  circumstances  are  stated  which  take  the  case 

out  of  the  operation  of  the  statute,  the  defendant  may  take  advantage 

of  it  by  demurrer. 
(For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  §§  670-675,  681; 

Dec.  Dig.  §  180.) 

2.  LIMITATION   OF  ACTIONS  — REF0RMATIOx>i   OF   INSTRU- 

MENTS—LACHES. 

Where  suit  to  reform  and  enforce  a  fire  insurance  policy  is  not  com- 
menced within  five  years  from  the  accrual  of  the  right  of  action,  or 
within  one  year  after  a  judgment  at  law  for  the  plaintiff  on  the 
policy  has  been  reversed  on  appeal  or  writ  of  error,  the  suit  is  barred 
by  the  statute  of  limitations;  and,  as  equity  follows  the  law,  a  fail- 
ure to  bring  the  suit  within  the  statutory  period  is,  under  the  cir- 
cumstances, laches. 

(For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  §§  539,  545,  553-566; 
Dec.  Dig.  §  130;  Reformation  of  Instruments,  Cent.  Dig.  §§  119-121; 
Dec  Dig.  §  32.) 

Appeal  from  Circuit  Court,  Dade  County;    L.  W.  Bethel,  Judge. 

Bills  by  John  W.  Erickson  against  the  Insurance  Company  of  North 
^^crica  and  another.  From  decrees  for  defendants,  plaintiff  appeals. 
Affirmed. 

Rufus  M.  Robbins,  of  Titus ville,  for  Appellant. 
Clockrell  &  Cockrell,  of  Jacksonville,  for  Appellees. 

ou,*  ^<^ision  rendered,  Nov.  18,  1913.    63  South.  Rep.  716.     Syllabus  by 
^^^    Oourt 

„ #  >.^ 


^''1"T2ENS'  STATE  BANK  of  Chautauqua  et  al.  vs.  SHAW- 
NEE FIRE  INS.  CO.* 
(Supreme. Court  of  Kansas.) 

j^^^^JSURANCE— POLICY— VALIDITY— PRINCIPAL  AND  AGENT. 
^S<ent  of  an  insurance  company  with  power  to  issue  policies  insured 
^  property  on  which  the  bank  of  which  he  was  cashier  held  a  mort- 
^^ge  for  about  one-half  the  amount  of  the  insurance,  attaching  a 
^l^use  making  the  loss,  if  any,  payable  to  the  mortgagee  as  its  in- 
^^rest  should  appear.  Held  that,  in  the  absence  of  fraud  or  coUu- 
^^^n,  the  company  could  not  deny  liability  on  account  of  its  agent's 

/p     **^lation  to  such  mortgagee. 
.-.,.^^<)ther  cases,  see  Insurance,  Cent.  Dig.  §  123;   Dec.  Dig.  §  93.) 

Ccfc„^«cision  rendered,  Dec.  6,  1913.     137  Pac.  Rep.  78.    Syllabus  by  the 
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2.  PRINCIPAL  AND  AGENT— DUAL  REXATI ON— FRAUD. 

The  rule  that  one  cannot  serve  two  masters  does  not  apply  when  loyalty 
to  one  involves  no  breach  of  duty  to  the  other.  Fraud  is  not  neces- 
sarily to  be  presumed  from  mere  duality  of  relation. 

(For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §  588;  Dec^  Dig. 
§  157.) 

3.  INSURANCE— POLICY— VALIDITY— MORTGAGED  PROPERTY 
A  mortgage  clause  that  the  loss,  if  any,  shall  be  payable  to  the  mortgagee 

as  his  interest  may  appear,  "subject  to  the  terms  and  conditions  of 
the  policy,"  does  not  relieve  the  insurer  from  liability  upon  a  policy 
containing  a  condition  that  it  shall  be  avoided  by  proceedings  to 
foreclose  any  mortgage  on  the  property;  the  insuring  of  a  mort- 
gage lien  being  sufficient  indication  that  the  company  must  have 
contemplated  a  possible  or  probable  foreclosure.  When  an  insurance 
contract  prepared  by  the  insurer  contains  ambiguous  or  inconsistent 
provisions,  it  will  be  construed  so  as  to  uphold  rather  than  defeat 
the  indemnity. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298,  794-822,  825; 
Dec.  Dig.  §§  146,  328.) 

Appeal  from  District  Court,  Shawnee  County. 

Action  by  the  Citizens'  State  Bank  of  Chautauqua,  Kan.,  and  an- 
other against  the  Shawnee  Fire  Insurance  Company.  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

Mulvane  &  Gault  and  D.  R.  Hite,  all  of  Topeka,  for  Appellant. 
W.  H.  Sproul,  of  Sedan,  W.  S.  Roark,  of  Topeka,  Carr  W.  Taylor, 
of  Hutchinson,  and  Lee  Monroe,  of  Topeka,  for  Appellees. 


-♦♦♦- 
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SCHMIDT  vs.  WILUAMSBURGH  CITY  FIRE  I>^S.  CO. 

OF  BROOKI.YN,  N.  Y.  (No.  17,472.)* 

(Supreme  Court  of  Nebraska.) 

1.  TRIAL— DIRECTION  OF  VERDICT— EVIDENCE. 

Unless  plaintiff  and  defendant  at  the  close  of  the  evidence  each  request 
a  directed  verdict  in  his  favor,  the  district  court  is  not  authorized 
to  determine  disputed  questions  of  fact  If  such  a  request  is  made 
by  one  party  alone,  it  is  only  when  the  testimony  on  behalf  of  the 
other  party  will  not  support  his  cause  of  action  or  his  defense  that 
the  court  may  direct  the  jury  to  render  a  verdict  in  favor  of  the 
moving  party. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  332,  333,  338-341,  365;  Dec  Dig. 
§139.) 

2.  INSURANCE— NOTICE  TO  AGENT  OF  INSURER— VACATION 

OF  PREMISES. 
Notice  and  knowledge  of  the  existence  of  a  vacancy  in  the  insured  prem- 
ises, or  of  the  occurrence  of  a  fire  in  the  same  to  such  an  extent  as  to 

♦  Decision  rendered,  Jan.  7,  1914.     144  N.  W.  Rep.  1044.    Syllabus  by 
the  Court 
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^^ake  them  uninhabitable,  communicated  to  the  local  agent  of  the 
^^fendant,  authorized  to  issue  policies  and  transact  the  usual  busi- 
^  ^^ss  of  a  recording  agency,  is  the  knowledge  of  the  insurance  com- 

k      other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997;   Dec  Dig.  §  378.) 

^ SURANCE  —  POLICY—  FORFEITUR E— RETURN  OF  UN- 

EARNED  PREMIUM, 
ticre  a  policy  provides  the  policy  "shall  be  void  ♦  ♦  ♦  if  a  building 
herein  described,  whether  intended  for  occupancy  by  owner  or  ten- 
ant, be  or  become  vacant  or  unoccupied  and  so  remain  for  ten  days," 
and  also  provides:  "If  this  policy  shall  *  *  *  become  void  or 
cease,  the  premium  having  been  actually  paid,  the  unearned  portion 
shall  be  returned  on  surrender  of  this  policy  or  last  renewal,  this  com- 
pany retaining  the  customary  short  rate" — ^the  company  is  not  bound 
to  return  any  unearned  premium,  unless  the  policy  is  surrendered. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  457-467;  Dec.  Dig.  §  198.) 

4.  INSURANCE— POLICY— FORFEITURE— WAIVER. 

Where,  under  such  policy,  the  insurer  has  no  notice  or  knowledge  of  the 
breach  of  a  condition  in  the  policy  making  it  void  in  case  the  prem- 
ises are  vacant  or  unoccupied  for  more  than  ten  days,  and  did  not 
learn  until  after  the  premises  were  totally  destroyed  that  the  build- 
ing had  been  so  damaged  by  previous  fires  as  to  be  uninhabitable, 
and  had  so  remained  for  several  weeks  before  the  loss  occurred,  the 
fact  that  the  adjuster  for  the  company,  while  declaring  that  the  policy 
was  void,  and  that  the  insurer  was  not  liable,  offered  a  larger  sum 
than  the  unearned  premium  for  a  surrender  of  the  policy  does  not 
of  itself  constitute  a  waiver  of  the  forfeiture. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035,  1040, 
1057;   Dec  Dig.  §  388.) 

Appeal  from  District  Court,  Douglas  County;    Sears,  Judge. 

Action  by  Anna  Schmidt  against  the  Williamsburgh  City  Fire  Insur- 
ance Company  of  Brooklyn,  N.  Y.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Greene,  Breckenridge,  Gurley  &  Woodrough,  of  Omaha,  for  Appel- 
-A..  S.  Ritchie,  of  Omaha,  for  Appellee. 


♦  »» 


ST.  PAUL  FIRE  &  MARINE  CO.  vs.  BRAGG.* 
(Supreme  Court  of  Oklahoma.) 

INStjRANCE-ACTION  ON  POLICY— PETITIOiS— ELECTION  TO 
j^    ^ANCEL. 

^^V^action  on  a  fire  insurance  policy  containing  the  following  clause: 

Xhis  entire  policy  shall  be  void  at  the  election  of  the  company,  if, 

-^....J^thout  the  consent  of  the  secretary  or  general  agent  of  the  cora- 

Ccj^^^cision  rendered,  Dec.  20,  1913.    137  Pac.  Kep.  715.    Syllabus  by  the 
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pany  indorsed  thereon,  any  other  insurance  is  now  or  shall  be  taken 
out  on  any  of  the  property  above  described," — where  the  answer  al- 
leges a  violation  of  this  clause  by  the  insured  in  taking  out  additional 
insurance  on  the  same  property  covered  by  the  policy  in  suit,  without 
the  knowledge  or  consent  of  the  company,  but  fails  to  allege  a  com- 
pliance with  |he  terms  of  the  policy  which  prescribes  that  in  case  the 
company  elects  to  cancel  the  policy  it  shall  do  so  "by  returning  to 
the  assured  the  pro  rata  unearned  premium,  if  it  has  been  paid,  or, 
if  not,  by  indorsing  the  amount  thereof  on  any  unpaid  premium 
note  and  giving  written  notice  thereof  to  the  assured,"  and  does 
not  allege  pa3rment  or  tender  to  the  assured  of  the  pro  rata  im- 
earned  premium,  and  the  giving  of  written  notice  to  the  assured, 
does  not  sufficiently  plead  an  election  on  the  part  of  the  company 
to  declare  the  policy  void. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  537;   Dec.  Dig.  §  249.) 

Commissioners'  Opinion,  Division  No.  2.  Error  from  District  Court, 
Comanche  County;  J.  T.  Johnson,  Judge. 

Action  by  G.  W.  Bragg  against  the  St.  Paul  Fire  &  Marine  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Houston  &  Brooks,  of  Wichita,  Kan.,  and  Chas.  Mitschrich,  of 
Lawton,  for  PlaintiflF  in  Error. 

H.  C.  Stubblefield  and  Hudson  &  Whalin,  all  of  Lawton,  for  Defend- 
ant in  Error. 


COMMERCIAL  UNION   ASSUR.    CO.,   Ltd.,   of  London, 

England,  vs.  WOLFE.* 

(Supreme  Court  of  Oklahoma.) 

1.  APPEAL  AND  ERROR— REVIEW— FINDINGS  OF  FACT. 

The  questions  at  issue  in  the  action,  being  (1)  whether  or  not  a  proper 
demand  had  been  made  for  the  production  of  the  books  and  inventory 
provided  for  by  the  iron  safe  and  inventory  clause  in  the  standard 
form  of  fire  insurance  policy,  and  (2)  whether  or  not  the  insured's 
failure  to  produce  his  books  and  inventory  is  due  to  his  fault  or 
negligence,  are  questions  of  fact  to  be  submitted  to  the  jury,  under 
proper  instructions,  as  to  the  law  governing,  and  the  finding  of  the 
jury  thereon,  being  supported  by  sufficient  evidence,  will  not  be  dis- 
turbed. 

^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3908-3911;  Dec 
Dig.  §  996.) 

2.  EVIDENCE— BEST  AND  SECONDARY. 

The  best  evidence  the  nature  of  the  cause  will  permit  of  shall  always 
be  required,  if  possible  to  be  had;  but,  if  not  possible,  then  the  hest 
evidence  that  can  be  had  shall  be  allowed. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  460-470;  Dec.  Dig.  §  157.) 

*  Decision  rendered,  Jan.  13,  1914.    137  Pac.  Rep.  704.    Syllabus  by  the 
Court. 
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3.  EVIDENCE— BEST  AND  SECONDARY. 

Vvherc  the  last  inventory  and  books  of  the  assured  have  been  lost  or 
stolen  through  no  fault  of  his,  it  is  not  error  to  admit  oral  proof 
to  establish  the  value  of  the  property  destroyed  by  the  fire. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  580-594;  Dec.  Dig.  §  178.) 

Commissioners'  Opinion,  Division  No.  2.  Error  from  Superior  Court, 
I^ottawatomie  County;    Geo.  C.  Abernathy,  Judge. 

Action  by  C.  Dale  Wolfe,  trustee  of  the  estate  of  D.  A.  Trotter  & 
Co.,  against  the  Commercial  Union  Assurance  Company,  Ltd.,  of  Lon- 
don, England.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Burwell,  Crockett  &  Johnson,  and  Scothom,  Caldwell  &  McRill,  all 
0^  Oklahoma  City,  for  Plaintiff  in  Error. 

Lydick  &  Eggerman,  of  Shawnee,  for  Defendant  in  Error. 


-♦^^ 


WILLIS  ET  AL.  VS.  HORTICULTURAL  FIRE  RELIEF  of 

OREGON.* 
(Supreme  Court  of  Oregon.) 

^-  EXCEPTIONS,  BILL  OF— REQUISITES— INCORPORATION  OF 
EVIDENCE. 

^  Purported  bill  of  exceptions,  including  only  a  copy  of  the  instructions, 
^itb  a  note  of  exceptions  to  four  of  them,  and  containing  no  state- 
'laetit  of  so  much  of  the  evidence  or  other  matter  as  is  necessary  to 
explain  it,  as  provided  by  L.  O.  L.  §  171,  is  not  a  proper  bill  of  ex- 
^^ptions,  though  accompanied  by  a  transcript  of  all  the  evidence,  ex- 
*^ibits,  and  instriictions. 

(For  other  cases,  see  Exceptions,  Bill  of,  Cent.  Dig.  §  19;  Dec.  Dig.  §  la) 

^/^PPEAL  AND  ERROR— REVIEW— EVIDENCE. 
^  Supreme  Court  will  not  review  the  evidence  on  the  appeal  of  a  law 
^^se  at  the  suggestion  of  the  appellant  to  determine  what  verdict 
should  have  been  rendered,  though  it  may,  when  it  has  determined 
^hat  there  is  error,  examine  the  evidence  to  determine  whether  it 
^ay  affirm  notwithstanding  the  error  or  direct  what  judgment  shall 

^  entered. 

^^^  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3893-3896;  Dec. 
^ig.  §  987.) 

3.  Al^PEAL   AND   ERROR— RECORD— QUESTIONS    PRESENTED 

^    ^OR  REVIEW. 

^^^h  a  bill  of  exceptions  contains  no  statement  of  the  evidence  or 

^tlier  matters  necessary  to  explain  it,  yet  if  instructions  objected  to 

^I>pear,  in  the  light  of  the  pleadings,  to  be  erroneous,  they  may  be 

,r^    ^■^vicwed. 

^^  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2933-2935;    Dec 
5^ig.  §  701.) 

*-^ision  rendered,  Jan.  13,  1914.    137  Pac.  Rep.  761. 
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4.  INSURANCE— FORFEITURE-FALSE  PROOFS  OF  LOSS. 
Under  the  provision  of  an  insurance  policy  provided  for  by  L.  O.  L.  § 

4666,  that  the  policy  shall  be  void  in  case  of  any  fraud  or  false 
swearing  by  the  insured  relating  to  the  insurance,  whether  before  or 
after  a  loss,  false  swearing  as  to  a  loss,  to  avoid  the  policy,  must 
have  been  knowingly  and  willfully  false,  with  the  effect  of  deceiving 
and  misleading. 
(For  other  cases  see  Insurance,  Cent.  Dig.  §§  1362-1366;  Dec.  Dig.  §  553.) 

5.  INSURANCE— FALSE  PROOFS— FRAUD— INTENTION. 

*  In  an  action  on  a  policy  which  provides  that  it  shall  be  void  in  case  of 

;  fraud  or  false  swearing  by  the  insured,  instructions  that  the  false 

statement  must  have  been  made  with  knowledge  of  its  falsity  "and 

,  with   the   intention   of   defrauding   the   company"   are   erroneous   in 

adding  the  quoted  qualification. 
f  (For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1362-1366;  Dec.  Dig.  §  553.) 

• 

Department  2.     Appeal   from  Circuit  Court,  Lake  County;    Henry 
i  L.  Benson,  Judge. 

}  Action  by  Richard  Willis  and  another,  partners  under  the  firm  name 

of  th£  Willis  Furniture  Company,  against  the  Horticultural  Fire  Relief 
of  Oregon,  a  corporation.  From  a  judgment  for  plaintiff  for  $6,000, 
defendant  appeals.    Reversed  and  remanded. 

This  is  an  action  to  recover  upon  two  fire  insurance  policies  cover- 
ing the  same  stock  of  goods,  one  for  the  sum  of  $2,000  and  the  other 
for  $4,000,  for  loss  sustained  by  a  fire  which  occurred  on  February  5, 
1912;  plaintiffs  alleging  total  loss  of  $7,200.  The  insurance  company 
as  a  defense  alleges,  among  other  things,  that  plaintiffs'  loss  by  the  fire 
was  only  $3,000;  that  the  proof  of  loss  sustained  by  plaintiff  shows  the 
stock  of  goods  insured  in  total  as  of  the  value  of  $9,968.97,  when  in  fact 
plaintiff  Richard  Willis,  who  made  affidavit  as  to  the  amount  of  the  loss, 
himself  saved  from  the  fire  five  pieces  of  furniture  of  the  value  of  $70^ 
and  stated  in  his  proof  that  at  the  time  of  the  fire  there  were  eighty-one 
iron  and  brass  bedsteads  of  the  stock  destroyed,  of  the  value  of  $451, 
when  in  fact  there  were  but  thirty-two,  making  other  false  statements  as 
to  the  amount  or  value  of  the  loss.  The  case  was  tried  before  a  jury,  and 
judgment  rendered  in  favor  of  plaintiff  for  $6,000,  from  which  judgment 
defendant  appeals. 


I 
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John  Bayne,  of  Salem  (L.  F.  Conn,  of  Lakcview,  on  the  brief),  for 
Appellant 

J.  C.  Rntcnic,  of  Klamath  Falls  (W.  Lair  Thompson,  of  Lake  view, 
and  J.  S.  Kent,  of  Klamath  Falls,  on  the  brief),  for  Respondents. 
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NORlTHERN  assur.  CO.,  Ltd.,  of  London,  ht  .m.,  vs,  MOR- 
RISON.* 
(Court  of  Civil  Appeals  of  Texas.    Dallas.) 

1. 1  >ISURANCE— ACTIONS  ON  POLICIES— TIME  FOR  BRING- 
I2S-G. 

Und^r  Rev.  Civ.  St.  1911,  art.  4874,  providing  that  a  fire  insurance  policy 
iv^  case  of  total  loss  shall  be  a  liquidated  demand  against  the  com- 
I>ajiy  for  the  full  amount  thereof,  except  that  this  shall  not  apply  to 
I>^rsonal  property,  a  provision  of  a  policy  that  the  sum  for  which 
t>ic  company  was  liable  thereunder  should  be  payable  sixty  days  after 
<lue  notice,  ascertainment,  estimate,  and  satisfactory  proof  of  loss 
Had  been  received  by  the  company  did  not  apply,  where  there  was  a 
'to^al  loss  and  a  denial  of  liability,  and  suit  could  be  brought  on  the 
I>olicy  without  waiting  sixty  days;  since  in  such  a  case  no  notice 
Or  proof  of  loss  is  required,  and  to  apply  such  provision  would 
xx&ake  the  time  of  payment  indeterminate. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1542,  1543;  Dec.  Dig.  § 
<S21.) 

2-  HlV^iDENCEr-COMPETENCY— TELEPHONE  COMMUNICATION 
^°  ^Xi  action  by  the  assignee  of  an  insurance  poliqr,  evidence  was  ad- 
>Yiissible  that  insured,  in  the  presence  of  the  witness,  called  the  of- 
^ce  of  the  insurer's  agent  on  the  telephone  and  told  some  person 
'^vlio  answered  that  the  policy  and  property  covered  thereby  had 
l>een  transferred  and  for  him  to  make  a  note  of  it,  though  the 
"^^ritness  did  not  know  to  whom  insured  was  talking. 
(^<^«"    other  cases,  see  Evidence,  Cent.  Dig.  §  438;   Dec.  Dig.  §  148.) 

3.  BlV^iDENCE  — DECLARATIONS    OF    THIRD    PERSONS  — RES 
OESTiE. 

^^^rc  insured,  at  the  time  of  the  transfer  of  a  policy  and  property  cov- 
ered thereby,  called  the  office  of  the  insurer's  agent  on  the  telc- 
plione  and  told  some  person  in  the  office  of  the  transfer,  evidence 
tHat  he  then  told  a  witness  that  the  policy  was  transferred,  and  that 
tlie  matter  would  be  agreed  to  by  the  agent,  was  not  hearsay,  but 
^W'as  admissible  as  a  part  of  the  res  gests. 
(^or  other  cases,  see  Evidence.  Cent.  Dig.  §§  351-368;  Dec.  Dig.  §  123.) 

*•  Evidence— ACTIONS  on  policies— sufficiency  of  evi- 
dence. 

^^  an  action  on  an  assigned  insurance  policy,  evidence  as  to  the  mailing 

of  a  letter  by  the  assignee  to  the  insurer's  agent,  telling  him  of  the 

assignment,  held  sufficient  to  justify  the  admission  in  evidence  of  a 

Copy  of  the  letter. 

t^or  other  cases,  see  Evidence,  Cent  Dig.  §§  638-641 ;   Dec.  Dig.  §  184.) 

5.  TRIAI^-QUESTION  FOR  JURY. 

^herc  there  was  evidence  that  a  letter  was  mailed,  whether  it  was  re- 
ceived by  the  addressee,  since  deceased,  was  a  question  for  the  jury, 
though  it  could  not  be  found  among  the  addressee's  papers. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  332,  333,  338-341,  365;    Dec. 
Dig.  §  139.) 

♦Decision  rendered,  Dec.  20.  1913.    Rehearing  denied,  Jan.  10,  1914.    162 
S.  W.  Rep.  411. 
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6.  INSURANCE— ACTIONS  ON  POLICIES— INSTRUCTIONS. 

In  an  action  on  an  insurance  policy  which  provided  that  it  should  be 
void  if  any  change  took  place  in  the  interest,  title,  or  possession  of 
the  property  insured,  or  if  the  policy  was  assigned,  unless  otherwise 
provided  by  an  agreement  indorsed  thereon  or  added  thereto,  an  in- 
struction that  mere  notification  to  the  insurer  of  a  transfer  was  not 
sufficient  to  change  the  character  of  the  stipulation  in  the  policy, 
that  notification  on  the  part  of  the  insured,  and  assent  thereto  on 
the  part  of  the  insurer  was  required,  and  that  if  notification  was 
given  by  insured  and  received  by  the  insurer,  assent  would  be  pre- 
sumed, unless  the  insurer  declined  to  accept  the  transfer  so  made, 
was  correct  and  not  erroneous,  as  placing  the  burden  on  the  insurer 
to  prove  its  nonconsent,  not  contradictory. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1771-1784;  Dec.  Dig. 
§669.) 

Appeal  from  District  Court,  Dallas  County;   Kenneth  Foree,  Judge. 

Action  by  Hiram  Morrison  against  the  Northern  Assurance  Com- 
pany, Ltd.,  of  London,  and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Crane  &  Crane,  of  Dallas,  for  Appellants. 
Brooks  &  Worsham,  of  Dallas,  for  Appellee. 
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ACCIDENT  AND  HEALTH. 

COURT  OF  APPEALS  OF  KENTUCKY. 


FARNSLEY'S  ADM'R 

vs. 

PHILADELPHIA  LIFE  INS.  CO.* 

L  INSURANCE— ACCIDENT  INSURANCE  —  ACTIONS  —  PRE- 
SUMPTIONS. 

In  an  action  on  an  accident  policy,  which  excepted  liabilities  for  suicide, 
the  presumption  that  death  by  drowning  was  accidental,  and  not 
suicidal,  arises  only  after  the  introduction  of  evidence  of  the  circum- 
stances surrounding  the  death  compatible  either  with  the  theory  of 
accidental  death,  or  with  suicide,  and  cannot  be  based  merely  on 
proof  of  drowning. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig. 
§646.) 

2.  PLEADING-JUDGMENT  ON  PLEADINGS. 

In  an  action  on  an  accident  policy  excepting  death  by  suicide,  judgment 
was  properly  directed  for  defendant  on  the  pleadings,  where  the  pe- 
tition did  not  aver  that  the  death  was  accidental,  and  the  answer 
did  not  cure  the  error;  the  evidence  not  disclosing  the  manner  of 
death  other  than  that  it  was  by  drowning. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  1055-1059;   Dec.  Dig.  §  345.) 

3.  JUDGMENT— CONCLUSIVENESS— MATTERS   CONCLUDED. 

A  judgement  on  the  pleadings  in  an  action  on  an  accident  policy,  in  favor 
of  defendant  because  of  plaintift's  failure  to  allege  that  the  death 
was  accidental,  is  in  effect  a  dismissal  of  the  petition  for  failure  to 
state  a  cause  of  action  and  is  not  a  bar  to  a  future  action. 

(For  other  cases,  see  Judgment,  Cent.  Dig.  §  998;   Dec.  Dig.  §  569.) 

4.  COSTS— IMPOSITION  OF  COSTS. 

Under  the  direct  provisions  of  Civ.  Code  Prac.  §  93,  a  defendant  who 
fails  to  demur  to  a  petition  which  does  not  state  a  cause  of  action 
is  liable  for  all  costs  arising  after  the  filing  of  the  answer,  even 
though  judgment  on  the  pleadings  was  directed  in  its  favor  after 
the  close  of  the  case. 

(For  other  cases,  see  Costs,  Cent.  Dig.  §§  297-303;   Dec.  Dig.  §  71.) 

Appeal  from  Circuit  Court,  McCracken  County. 

Action  by  Frank  R.  Famsley's  administrator  against  the  Philadel- 
phia Life  Insurance  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  remanded. 

Bradshaw  &  Bradshaw,  of  Paducah,  for  Appellant. 
Reed  &  Reed,  of  Paducah,  for  Appellee. 

♦Decision  rendered,  Jan.  8.  1914.    161  S.  W.  Rep.  1111. 
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Hannah,  J. 

This  action  was  instituted  on  what  is  usually  termed  an  "acci- 
dent insurance  policy,"  insuring  Frank  R.  Farnsley  against  "acci- 
dental death  (suicide,  sane  or  insane,  not  covered)  *  *  * 
for  loss  of  life,  seven  hundred  dollars."  The  petition,  after  set- 
ting out  plaintiff's  capacity  to  sue  and  its  appointment  as  admin- 
istrator of  the  estate  of  Frank  R.  Farnsley,  is  as  follows: 
"Plaintiff  says  that  on  the  4th  day  of  December,  1912,  the  de- 
fendant, the  Philadelphia  Life  Insurance  Company,  a  corpora- 
tion of  Philadelphia,  Pa.,  engaged  in  the  life  and  accident  insur- 
ance business,  issued  and  delivered  to  the  plaintiff's  decedent  its 
policy  of  insurance,  under  the  terms  of  which,  in  consideration 
of  $1.75  to  be  paid  monthly  by  the  decedent,  and  which  monthly 
payment  for  December,  1912,  was  paid  to  the  defendant,  the  de- 
fendant undertook  and  obligated  itself  to  pay  his  administrator, 
in  the  event  of  his  death  during  the  life  of  said  policy,  the  sum 
of  $700.  Plaintiff  says  that  promptly  after  the  death  of  the  dece- 
dent, which  occurred  during  the  life  of  said  policy  (December 
23,  1912),  the  defendant  was  notified  in  writing  at  its  home 
office  in  the  city  of  Philadelphia,  Pa.,  of  the  death  of  decedent; 
and  that  the  plaintiff  did  and  performed  all  other  acts  and  things 
which  it  was  required  and  bound  to  do  under  the  terms  of  the 
contract  between  the  defendant  and  plaintiff's  decedent.  Said 
contract  of  insurance  is  filed  herewith  as  a  part  hereof  marked 
'Exhibit  B.' " 

The  policy  so  filed  and  made  part  of  the  petition  shows  that 
defendant  is  obligated  to  pay  the  amount  of  said  policy  only  in 
the  event  of  insured's  "accidental  death  (suicide,  sane  or  insane, 
not  covered)."  The  petition  contains  no  allegation  as  to  the  man- 
ner or  cause  of  the  death  of  the  insured.  The  exhibit  therefore 
contradicts  and  virtually  destroys  the  petition  because  of  its 
lack  of  an  allegation  concerning  the  manner  of  the  death  of  in- 
sured, or  that  same  was  accidental. 

The  answer  merely  traversed  the  petition,  and  skillfully  avoids 
curing  the  defects  thereof.  Upon  the  trial,  plaintiff  introduced 
but  two  witnesses,  the  widow  and  daughter  of  decedent.  The 
widow  was  asked  as  follows:  "Q.  Is  Capt.  Frank  R.  Farnsley 
now  living  or  dead?  A.  He  is  dead.  Q.  State,  if  you  know,  of 
what  he  died.  A.  He  was  drowned.  Q.  When?  A.  Decem- 
ber 23,  1912."  The  daughter  was  asked:  "Q.  Now  living  or 
dead?  A.  Dead.  Q.  When  did  he  die?  A.  December  23,  1912." 
This  is  all  the  evidence  in  regard  to  said  Farnsley's  death.  The 
defendant  refused  to  offer  any  evidence.  Seemingly  without 
any  motion  by  either  party,  the  court  instructed  the  jury  to  find 
for  the  plaintiff  the  sum  of  $700  with  interest  from  April  16, 
1913,  which  they  did.  Thereupon  defendant  filed  a  written  mo- 
tion to  render  judgment  for  it  on  the  pleadings  notwithstanding  the 
verdict  of  the  jury,  which  motion  was  sustained  by  the  court. 
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and  a  judgment  was  entered  that  "the  plaintiff  take  nothing  by 
its  petition  and  that  the  defendant  do  recover  of  the  plaintiff  its 
costs  herein  expended." 

It  will  be  seen  that  the  petition  fails  to  show  any  fact  or  cir- 
aimstance  from  which  it  can  be  inferred  that  the  death  of  dece- 
dent was  an  accident,  and  the  evidence  is  likewise  silent  upon  that 
point,  except  that  it  shows  that  he  was  drowned,  but  not  the 
manner  of  the  drowning. 

[1,  2]  It  is  insisted  by  appellant  that  the  evidence  that  he  was 
drowned  is  sufficient  to  sustain  a  presumption  that  it  was  an  ac- 
cidental death,  and  a  number  of  decisions  of  this  court  are  cited 
in  support  of  this  contention.  iEtna  Life  Ins.  Co.  vs.  Kaiser, 
115  Kv.  539,  74  S.  W.  203,  24  Ky.  Law  Rep.  2454;  Union  Cas- 
ualty &  Surety  Co.  vs.  Goddard,  76  S.  W.  832,  25  Ky.  Law  Rep. 
1035;  Masonic  Life,  etc.,  Ass'n  vs  Pollard's  Guardian,  121 
Ky.  349,  89  S.  W.  219,  28  Ky.  Law  Rep.  301,  123  Am.  St.  Rep. 
198.  An  examination  of  the  line  of  authorities  cited  by  appel- 
lant, however,  demonstrates  that  it  was  shown  in  evidence  in 
those  cases  that  the  insured  was  found  dead,  there  being  no 
eyewitness  or  evidence  as  to  the  manner  of  death ;  and,  in  such 
cases,  the  law  presumes  that  death  was  accidental.  Here  appellee 
failed  to  show  that  the  manner  of  the  death  of  the  insured  was 
unknown;  and,  if  the  manner  of  death  was  unknown  (that  is, 
whether  the  drowning  was  accidental  or  suicide),  that  state  of 
fact  should  have  been  proved  in  order  that  plaintiff  might  be 
entitled  to  the  presumption  that  attaches  to  death  by  drowning  in 
an  unknown  manner.  That  presumption  becomes  operative  only 
after  the  introduction  of  evidence  compatible  either  with  the 
theory  of  accidental  death  or  with  the  theory  of  suicide.  In 
such  cases,  the  law  presimies  accidental  death  rather  than  suicide. 
The  court  therefore  properly  sustained  the  motion  of  defendant 
for  judgment  upon  the  pleadings. 

[3,  4]  The  judgment  appealed  from  in  effect  dismisses  the 
petition  on  defendant's  objection  that  same  fails  to  state  a  cause 
of  action,  as  no  trial  was  had  of  the  action  upon  its  merits  and 
is  no  bar  to  any  future  action.  This  objection  should  have  been 
made  by  the  defendant  by  demurrer  before  or  at  the  time  of  the 
filing  of  its  answer;  and,  because  of  its  failure  to  demur,  it  is 
liable  for  all  the  costs  arising  in  the  lower  court  after  the  filing 
of  said  answer,  together  with  the  costs  in  this  court.  Civil  Code, 
§93. 
Judgment  reversed  for  judgment  as  herein  indicated. 
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BRUZAS 

vs, 

PEERLESS  CASUALTY  CO.* 

L  INSURANCE— ACCIDENT  POLICY  — SICKNESS  — PROOF  OF 
DISABILITY. 

Where  an  accident  policy  insuring  against  sickness  provided  that  the  in- 
sured, in  order  to  recover  benefits,  must  have  been  "necessarily  and 
continuously  confined  within  the  house,"  proof  that  he  was  "wholly  and 
continuously  disabled,  suflFering  from  walking  typhoid  fever"  dur- 
ing a  specified  period  for  which  indemnity  was  claimed,  was  insuffi- 
cient. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1310;    Dec.  Dig.  §  525.) 

2.  INSURANCE— ACCIDENT    POLICY  — SICKNESS  — PROOF    OF 

DISABILITY. 

Where  a  sick  benefit  policy  required  that  insured  must  not  only  be 
necessarily  and  continuously  confined  within  the  house,  but  must  be 
regularly  visited  by  a  legally  qualified  physician  at  least  once  every 
seven  days,  in  order  to  recover  indemnity,  there  could  be  no  recov- 
ery for  a  period  between  June  24,  1912,  and  July  1st  following;  no 
physician  having  been  called  during  such  period. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1310;   Dec.  Dig.  §  525.) 

3.  INSURANCE— HEALTH    POLICY  —  PREMIUMS  —  PAYMENT- 

TIME— DEFAULT— WAIVER. 

Where  defendant  health  insurance  company  not  only  accepted  and  re- 
tained a  premium  payment  which  was  due  July  1st,  but  which  was 
not  paid  until  July  24th,  but  accepted  and  retained  overdue  premiums 
for  the  succeeding  months  of  August,  September,  and  October,  and 
on  October  29th  accepted  an  advance  premium  for  November  insur- 
ance, failure  to  pay  the  July  premium  in  advance  was  waived,  and 
plaintiff  was  therefore  not  barred,  because  of  such  default,  from 
the  right  to  recover  sick  benefits  accruing  between  July  5th  and  24th. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1041-1056,  1058-1070;  Dec 
Dig.  §  392.) 

4.  INSURANCE— HEALTH  POLICY— PROVISIONS— CONSTRUC- 

TION—OVERDUE  PREMIUMS— WAIVER  OF  DEFAULT. 

A  provision  in  a  health  policy  that  the  acceptance  of  any  overdue  pre- 
mium or  premiums  should  not  constitute  a  waiver  of  the  require- 
ment that  all  renewal  premiums  must  be  paid  in  advance  did  not 
affect  the  rule  that  acceptance  of  overdue  premiums  waived  the 
policyholder's  default  in  not  paying  them  in  time,  since  such  provi- 
sion applies  only  to  the  future. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1041-1056,  1058-1070;  Dec 
Dig.  §  392.) 

5.  INSURANCE- SICK   BENEFIT   POLICY— PROVISIONS. 

A  policy  insuring  against  illness   provided  that  the  acceptance   of   any 

♦  Decision  rendered,  Dec.  18,  1913.    89  Atl.  Rep.  199. 
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renewal  premiums  should  be  optional  with  the  insurer,  and»  if  pay- 
ment of  renewal  premium  should  be  made  after  the  expiration  of 
the  policy  or  of  the  last  renewal  receipt,  neither  the  assured  nor  the 
beneficiary  would  be  entitled  to  recover  "for  any  ilkiess  originating 
before  the  expiration  of  thirty  days  after  the  date  of  such  renewsd 
payment."  Held,  that  the  quoted  language  should  be  construed  to 
mean  thirty  days  after  payment  of  9ie  renewal  premium  without 
reference  to  the  past;  and  hence  such  provision  had  no  application 
to  an  illness  existing  at  the  time  of  the  payment  of  a  renewal  pre- 
mium of  which  the  insurer  had  notice. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1041-1056,  1058-1070;  Dec. 
Dig.  §  392.) 

Exceptions  from  Supreme  Judicial  Court,  Cumberland  County. 
Action   by  Joseph   Bruzas  against  the   Peerless   Casualty  Company. 
Judgment  for  plaintiff,  and  defendant  brings  exceptions.    Overruled. 

Connellan  &  Connellan,  of  Portland,  for  Plaintiff. 
Charles  G.  Keene,  of  Portland,  for  Defendant. 

Cornish,  J. 

Action  of  assumpsit  on  a  policy  of  accident  and  illness  indem- 
nity insurance. 

On  January  5,  1911,  the  defendant  issued  a  policy  to  the 
plaintiff  insuring  him,  in  consideration  of  a  premium  of  $1.75 
paid,  against  accident  and  illness  until  February  1st  following, 
and  for  such  further  period  as  premium  payments  should  be 
made  thereon  in  accordance  with  the  terms  of  the  policy.  These 
premium  payments  were  made  payable  monthly  in  advance  and 
were  due  on  the  first  day  of  each  month  for  the  month  ensuing. 

The  plaintiff  continued  to  make  the  monthly  payments,  some- 
times in  advance,  but  often  when  overdue.  The  renewal  pre- 
mium due  June  1st  was  paid  in  advance  on  May  Sthj  that  for 
July  on  July  24th,  for  August  on  August  5th,  for  September  on 
September  5th,  for  October  on  October  3d,  and  for  November 
in  advance  on  October  29th. 

According  to  the  agreed  statement  of  facts:  "The  plaintiff 
on  the  24th  day  of  June,  1912,  became  ill  and  ceased  work,  be- 
lieving that  a  rest  would  restore  his  strength,  not  suffering  any 
great  amount  of  pain,  but  being  weak.  He  rested  until  the  5th 
day  of  July,  A.  D.  1912,  at  which  time,  his  condition  not  im- 
proving, he  consulted  a  physician.  From  this  date  until  October 
1,  1912,  he  was  necessarily  and  continuously  confined  within  the 
house  and  therein  regularly  visited  by  a  legally  qualified  phy- 
sician at  least  every  seven  days.  From  the  1st  day  of  October, 
1912,  to  the  1st  day  of  December,  1912,  while  convalescent,  he 
was  unable  to  work  and  not  continuously  confined  to  the  house, 
entitling  him  to  partial  benefits  if  the  referee  should  find  this 
action  can  be  maintained.  The  case  was  diagnosed  as  walking 
typhoid  fever.  The  plaintiff  gave  all  proper  notices  and  affirma- 
tive proof  to  the  defendant,  as  provided  for  by  the  policy,  and 
filed  with  the  defendant  at  proper  time  all  certificates,  notices, 
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reports,  etc.,  required  under  the  terms  of  the  policy.  The  plain- 
tiff was  wholly  and  continuously  disabled,  suffering  from  walk- 
ing typhoid  fever,  a  disease  which  requires  regular  attendance 
by  a  physician,  from  the  24th  day  of  June,  A.  D.  1912,  to  the 
5th  day  of  July,  A.  D.  1912;  but  the  said  plaintiff  was  not  at- 
tended by  any  physician  from  said  24th  day  of  June,  to  said 
5th  day  of  July,  A.  D.  1912." 

Upon  this  agreed  statement  the  presiding  judge,  who  heard 
the  case  without  the  intervention  of  a  jury,  rendered  judgment 
in  favor  of  the  plaintiff  in  the  sum  of  $71,  and  the  defendant  al- 
leged exceptions. 

It  being  uncontroverted  that  the  plaintiff  took  out  his  policy 
on  January  5th  and  made  payment  thereafter  of  each  renewal 
premium  for  a  period  of  ten  months,  although  not  always  on 
the  prescribed  date  (in  other  words,  paid  premiums  for  insur- 
ance from  January  5th  to  December  1st),  all  of  which  sums  the 
defendant  accepted,  retained,  and  still  retains,  it  being  also  ad- 
mitted that  the  plaintiff  fell  sick  on  June  24th  and  was  "neces- 
sarily and  continuously  confined  within  the  house  and  therein 
regularly  visited  by  a  legally  qualified  physician  from  July  5th 
until  October  1st"  and  was  convalescing  but  unable  to  work  from 
October  1st  to  December  1st,  it  would  seem  as  if  he  should  be 
entitled  to  some  of  the  benefits  for  which  he  was  paying;  and 
the  inquiry  naturally  arises :  What  can  be  the  grounds  on  which 
the  company  resists  all  liability? 

The  defendant  divides  the  whole  term  of  the  plaintiff's  disa- 
bility, June  24th  to  December  1st,  into  five  component  parts  and 
discusses  each  separately.    We  will  follow  the  same  order. 

1.   Period  from  June  24th  to  July  1st. 

[1]  The  renewal  premium  for  the  entire  month  of  June  hav- 
ing been  paid  in  advance  on  May  8th,  the  policy  was  admittedly 
in  force  on  the  day  the  plaintiff  fell  sick,  June  24th.  The  agreed 
statement  recites  that  during  this  period  of  seven  days  the  plain- 
tiff "was  wholly  and  continuously  disabled,  suffering  from  walk- 
ing typhoid  fever,"  while  the  condition  of  the  policy  (article  13) 
is  that  he  must  be  "necessarily  and  continuously  confined  within 
the  house." 

The  condition  of  the  policy  is  not  fully  met.  The  agreed 
statement  does  not  rise  to  the  policy  requirement,  which  is  a  con- 
dition precedent  to  the  right  of  recovery.  Dunning  vs.  Mass. 
Mut.  Ace.  Ass'n,  99  Me.  390,  59  Atl.  535. 

[2]  Moreover,  the  policy  further  requires,  not  only  necessary 
and  continuous  confinement  within  the  house,  but  also  "and 
therein  regularly  visited  by  a  legally  qualified  physician,"  and 
regular  visitation  is  defined  by  another  clause  in  the  policy  to 
be  "at  least  once  every  seven  days." 

It  is  conceded  that  a  physician  was  not  called  until  July  5th^ 
and  therefore  this  condition  precedent  was  not  complied  with. 
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For  these  two  reasons  the  plaintiff  cannot  recover  for  this 
period,  June  24th  to  July  1st. 
2.  Period  from  July  ist  to  July  Sth. 

No  physician  was  in  attendance  during  this  period,  and  for 
that  reason,  as  already  stated,  the  plaintiff  is  barred  from  recov- 
ery. 

f3]   3.  Period  from  July  Sth  to  July  24th. 
During  this  time  the  requirement  in  regard  to  attending  phy- 
sician was  complied  with,  but  the  defendant  contends  that  the 
insurance  was  not  in  force  because  the  renewal  premium  due 
and  payable  July  1st  was  not  paid  until  July  24th,  and  the  policy 
had  thereby  been  forfeited.    This  contention  cannot  be  sustained 
under  the  facts  in  this  case.    The  company  not  only  accepted  and 
retained  this  premium  when  overdue,  but  in  like  manner  ac- 
cepted and  retained  overdue  premiums  for  the  months  of  Au- 
gust, September,  and  October,  and  then  on  October  29th.  ac- 
cepted the  advance  premium  for  the  month  of  November.    This 
constituted  a  waiver  on  the  part  of  the  company,  so  that  the 
policy  was  kept  continuously  in  force. 

The  company,  having  full  knowledge  of  the  facts,  had  the 
option  either  to  treat  the  policy  as  lapsed  and  decline  further 
premiums  or  to  accept  the  overdue  premium  and  thereby  treat 
't  as  subsisting.  It  could  not  accept  and  retain  the  premium  and 
still  be  freed  from  liability. 

I'he  premiums  it  retains  must  be  on  living,  not  on  dead  policies. 
^^  lapse  of  a  policy  for  nonpayment  of  premiums  is  waived  by 
^"C  insurer's  acceptance  of  either  the  overdue  or  subsequent 
premiums  paid  under  the  policy.  This  is  settled  law.  Lally  vs. 
Insurance  Co.,  75  N.  H.  188,  72  Atl.  208;  White  vs.  McPeck, 
;^5  Mass.  451,  70  N.  E.  463;  McNicholas  vs.  Insurance  Co., 
ri  ^ass.  304,  77  N.  E.  756;  Williams  vs.  Relief  Ass'n,  89  Me. 
^^8,  36  Atl.  63. 

,  f  ^]  It  is  true  that  the  policy  contains  this  provision :  "Nor 
Snail  the  acceptance  of  any  overdue  premium  or  premiums  con- 
^"tute  a  waiver  of  the  requirement  that  all  renewal  premiums  be 
^'^  in  advance  as  specified  in  the  contract." 

■*^his  in  no  way  conflicts  with  the  rule  just  stated.     The  ac- 

JPta.nce  of  overdue  premiums  does  not  of  itself  work  a  waiver 

^    *^^ture  prompt  payments,  but  it  is  a  waiver  of  the  condition 

^    fatr,  and  so  far  only,  as  covered  by  the  overdue  payments 

^p:iselves.    It  affects  and  must  affect  the  past,  but  not  neces- 

Ax^^y^  the  future.    Crossman  vs.  Mass.  Benefit  Ass'n,  143  Mass. 

^.^»   9  N.  E.  753.    This  is  the  true  construction  and  limitation  of 

J^    clause  in  the  policy.    To  permit  it  to  go  further  would  be 

/F^tr-^^ry  tQ  public  policy  in  allowing  an  insurance  company  to  re- 

^^^^   the  money  of  its  patrons  and  to  give  them  nothing  in  re- 

^^>  thus  perpetrating  a  fraud. 

^^     follows  that  this  policy  was  valid  from  July  5th  to  July 
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24th,  and  the  plaintiff  is  entitled  to  full  indemnity  at  the  rate  of 
$25  per  month  during  that  time. 

[5]   4.   Period  from  July  24th  to  October  1st. 

For  the  reasons  just  stated,  this  policy  was  in  force  during  this 
entire  time;  the  acceptance  of  the  several  premiums  having 
worked  a  waiver  of  the  forfeiture. 

But  the  defendant  now  calls  attention  to  another  condition, 
which  reads  as  follows:  "The  acceptance  of  any  renewal  pre- 
mium shall  be  optional  with  the  company,  and  if  the  payment  of 
renewal  premium  shall  be  made  after  the  expiration  of  this 
policy  or  of  the  last  renewal  receipt,  neither  the  assured  nor  the 
beneficiary  will  be  entitled  to  recovery  *  *  *  for  any  illness 
originating  before  the  expiration  of  thirty  days  after  the  date 
of  such  renewal  payment."  The  first  sentence  of  this  condition 
is  of  general  application  and  gives  the  company  the  right  to 
terminate  the  insurance  at  the  expiration  of  any  premium  period. 
That  point  is  not  involved  here. 

Under  the  remainder  of  the  provision  the  defendant  argues 
that  as  the  illness  from  which  the  plaintiff  was  suffering  not 
only  originated  before  the  expiration  of  thirty  days  after  the 
date  of  the  renewal  payment,  July  24th,  but  actually  originated 
on  June  24th,  which  was  thirty  days  before  the  date  of  the  re- 
newal payment,  the  plaintiff  is  precluded  from  recovery.  This 
contention  is  in  effect  that  if  the  illness  shall  be  contracted  within 
thirty  days  after  the  delayed  renewal  premium  is  paid,  or  had 
originated  at  any  time  previous  to  such  payment,  yet  the  company 
is  relieved.  During  all  this  time  the  insured  may  have  been  mak- 
ing his  payments  and  have  been  laboring  under  the  conviction  that 
he  was  insured,  and  yet  the  subsequent  acceptance  of  an  over- 
due premium  by  the  company  would,  on  this  theory,  nullify  it  alL 
This,  of  course,  cannot  be. 

Nor  is  this  the  fair  import  of  the  language.  It  is  "any  illness 
originating  before  the  expiration  of  thirty  days  after  the  date 
of  such  renewal  payment."  That  is,  within  thirty  days  after 
such  payment.  The  date  of  payment  is  the  initial  point  of 
reckoning,  and  the  contemplated  period  is  thirty  days  subsequent 
thereto.  The  past  is  not  taken  into  consideration.  This  is  the 
construction  which  would  be  placed  upon  this  condition  giving 
the  words  their  ordinary  signification.  If,  as  the  defendant  con- 
tends, such  was  not  the  intention  of  the  company  but  it  was  de- 
signed to  embrace  a  period  prior  to  the  payment  as  well  as  sub- 
sequent thereto,  the  company  has  failed  to  make  that  intention 
clear.  The  most  that  could  be  claimed  is  that  the  language  is 
ambiguous,  and,  if  so,  it  falls  within  the  familiar  rule  of  con- 
struction that  it  shall  be  taken  most  strongly  against  the  insurer, 
whose  language  it  is.  Applying  this  construction,  it  will  be 
readily  seen  that  this  clause  in  no  way  affects  the  policy.  The 
illness  did  not  originate  within  thirty  days  after  July  24th,  the 
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date  of  the  delayed  renewal  payment,  but  had  already  originated 
on  June  24th,  thirty  days  before.  That  being  so,  the  liability  of 
the  company  cannot  be  avoided  by  the  clause  in  question. 

It  is  to  be  further  observed  that,  when  the  company  accepted 
the  overdue  payment  on  July  24th,  it  must  already  have  been 
informed  of  the  plaintiff's  illness,  because  he  fell  ill  on  June  24th, 
and  under  another  provision  of  the  policy  it  was  his  duty  to  give 
written  notice  to  the  company  of  such  illness,  within  twenty  days 
from  the  beginning  of  the  illness.  The  agreed  statement  does  not 
shoiv  the  precise  day  on  which  notice  was  given,  but  it  doubtless 
was  prior  to  the  expiration  of  that  twenty  days,  otherwise  that 
defense  would  have  been  set  up  in  this  case.  Even  the  extreme 
limit  of  twenty  days,  viz.,  July  14th,  was  ten  days  prior  to  the 
acceptance  by  the  company  of  this  overdue  premium,  so  that 
it  accepted  the  premium  having  full  knowledge  of  his  illness. 
Under  these  circumstances  it  might  with  reason  be  held  that 
it  waived  this  provision  of  the  policy  which  it  now  invokes.  The 
defendant  is  plainly  liable  for  the  full  indemnity  between  July 
24th  and  October  1st. 

5.    Period  from  October  1st  to  December  1st. 

During  the  period  of  convalescence,  the  plaintiff  was  entitled 
to  half  indemnity  unless  some  tenable  defense  prevents.  The 
only  objection  made  to  this  is  the  one  already  discussed  under 
item  4.  The  defendant  seeks  to  project  the  attempted  defense 
to  the  period  of  total  disability  forward  into  the  period  of  con- 
valescence. Had  it  been  good  there,  it  would  have  been  good 
here;   but,  having  failed  there,  it  also  fails  here. 

Our  conclusion,  therefore,  is  that  the  plaintiff  is  entitled  to 

recover  at  the  rate  of  $25  per  month  from  July  5th  to  October 

1st,  the  period  of  total  confinement  under  a  physician's  care,  and 

at  the  rate  of  $12.50  per  month  from  October  1st  to  December 

1st,  the  period  of  convalescence,  a  total  of  $97.50. 

The  amount  found  due  by  the  presiding  judge  being  only  $71, 
the  exceptions  of  the  defendant  cannot  be  sustained,  as  the  ruling 
was  not   prejudicial. 
Exceptions  overruled. 


♦  •» 


THOMPSON  vs.  INTERSTATE  LIFE  &  ACCIDENT  CO.* 
(Supreme  Court  of  Tennessee.) 

^.  INSURANCE— LOSSES—DEMAND  AND  REFUSAL— PENALTY 

—TIME  OF  ACTION. 
l^odtT  acts  1901,  c.  141,  declaring  an  insurance  cbmpany,  when  a  loss  oc- 

^rs,  and  it  refuses  to  pay  it  within  sixty  days  ^fter  demand,  liable  to 

*  X^ecision  rendered,  Nov.  29,  1913.    162  S.  W.  Rep.  3^. 
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pay  the  policyholder  a  penalty  in  addition  to  the  loss,  suit  must  be  de- 
layed sixty  days  after  demand  only  when  the  company  does  not  answer 
the  demand  within  that  time,  and,  the  refusal  being  sooner,  suit  may 
be  commenced  immediately  thereafter. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1542,  1543;  jJec.  Dig.  §  621.) 

Z  INSURANCE— LOSSES— DEMAND  AND  REFUSAI^PENALTY. 

Where,  on  refusal  to  pay  an  indemnity  under  an  accident  and  sick  benefit 
policy,  bill  therefor  and  for  the  penalty  provided  by  Acts  1901,  c.  141, 
was  ^led,  and,  additional  losses  thereafter  accruing,  amended  and 
supplemental  bills  to  recover  them  were  filed,  more  than  sixty  days 
having  elapsed  before  their  filing,  the  filing  of  the  bill  was  a  sufficient 
demand,  and  the  filing  of  the  answers,  denying  liability,  a  refusal  to 
pay  as  regards  right  to  recover  penalty  on  the  additional  losses. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;  Dec.  Dig.  §  602.) 

Appeal  from  Chancery  Court,  Hamilton  County;  T.  M.  McConnell, 
Chancellor. 

Suit  by  Horace  G.  Thompson  against  the  Interstate  Life  &  Accident 
Company.    Judgment  for  complainant,  and  defendant  appeals.    Affirmed. 

Pritchard  &  Sizer  and  Chambliss  &  Chambliss,  all  of  Chattanooga,  for 
Appellant. 

Meachan  &  McGaughy,  of  Chattanooga,  for  Appellee. 


♦  »♦ 


INDIANA   LIFE   ENDOWMENT    CO.   vs.    PATTERSON. 

(No.  8,049.)* 
(Appellate  Court  of  Indiana,  Division  No.  1.) 

1.  CONTRACTS— ACTIONS— ALLEGATIONS  OF  AFFIRMANCE. 
Though  Burns'  Ann.  St.  1908,  §  376,  provides  that  a  general  averment  that 

all  conditions  precedent  have  been  performed  before  bringing  of  an 
action  on  contract  is  sufficient,  if  the  general  averment  is  not  relied  on, 
the  acts  constituting  performance  must  be  alleged  with  particularity. 
(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  1664-1676;  Dec.  Dig.  §  335.) 

2.  APPEAL   AND    ERROR— HARMLESS    ERROR— INSUFFICIEN- 

CY  OF  ALLEGATIONS. 

Where  the  complaint  in  an  action  on  an  insurance  policy  alleged  the  waiver 
by  the  company  of  the  sufficiency  of  the  proof  of  injury  and  disability, 
which  was  the  only  waiver  of  conditions  submitted  to  the  jury,  and  the 
jury  found  against  the  company  on  that  question,  any  error  in  over- 
ruling a  demurrer  to  the  complaint  as  not  sufficiently  alleging  the  acts 
constituting  waiver  was  harmless  to  defendant 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4089-4105;  Dec.  Dig. 
§  1040.) 

3.  INSURANCE— ACTIONS— ALLEGATIONS  OF  INSURED. 
Allegations  of  the  complaint  that  insured's  injury  was  total  and  permanent, 

Uiat  he  was  totally  and  permanently  disabled  from  performing  manual 

*  Decision  rendered,  Jan.  6,  1914.    103  N.  E  Rep.  817.  "~ 
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labor  or  business  upon  which  he  depended  for  a  livelihood,  and  was 
totally  and  permanently  disabled  from  following  his  usual  occupation, 
sufficiently  alleged  total  and  permanent  disability. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1599-1602;  Dec.  Dig.  §  635.) 

4.  APJPEAL  AND  ERROR  —  FINDINGS  —  CONFLICTING  EVI- 

r>ENCE— CONCLUSIVENESS. 
The    -Appellate  Court  will  not  disturb  a  verdict  on  the  ground  that  it  is 

afi^stinst  the  weight  of  the  evidence. 
(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3938-3942;  Dec  Dig. 
^    1003.) 

.A.i>pcal  from  Circuit  Court,  Warrick  County;  Roscoe  Kiper,  Special 

.A.<rtion  by  John  W.  Patterson  against  the  Indiana  Life  Endowment 
Conrmpstny.    From  a  judgment  for  plaintiff  defendant  appeals.    Affirmed. 

^William  D.  Hardy  and  Robinson  &  Stilwdl,  all  of  Evansville,  for 
Api>dl3nt 

I^^  W.  Armstrong,  of  Huntingburg,  and  F.  H.  Hatfield,  of  Evansville, 
lor    -A.i>pellcc, 
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CASUALTY,  SURETY  AND  MISCELLANEOUS. 


1 


UNITED   STATES   DISTRICT   COURT. 

E.  D.  Pennsylvania. 


JUSTICE 

vs. 

EMPIRE  STATE  SURETY  CO.    (No.  1,356.)» 


-I 


) 


1.  PRINCIPAL    AND    SURETY—CONTRACT— CONSTRUCTION- 

PAID  SURETY— STRICTISSIMI  JURIS. 
The  rule  of  strictissimi  juris,  applicable  to  relieve  an  individual  voluntary 

surety,  is  inapplicable  to  relieve  a  paid  surety. 
(For  other  cases,  see  Principal  and   Surety,  Cent  Dig.  §§  103,   103^; 

Dec.  Dig.  §  59.) 

2.  PRINCIPAL    AND    SURETY— PAID    SURETY— DISCHARGE- 

CONTRACT— MATERIAL  VARIANCE. 

A  paid  surety  company  can  be  relieved  from  its  obligation  only  where  a 
departure  from  the  contract  is  shown  to  be  a  material  variance. 

(For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §§  146-168;  Dec. 
Dig.  §  97.) 

3.  PRINCIPAL     AND     SURETY— BUILDER'S     CONTRACT— DIS- 

CHARGE OF   SURETY— VARIANCE— FAILURE  TO   RETAIN 
FUNDS. 

The  bond  of  a  paid  surety  company  for  a  building  contractor  provided 
that  the  owner  should  make  specified  payments  during  progress  of 
the  work  and  should  retain  not  less  than  10  per  cent  of  all  payments 
for  work  performed  and  materials  furnished  until  complete  per- 
formance by  the  principal.  Instead,  the  owner,  at  the  time  of  the 
contractor's  default,  had  paid  $2,000  more  than  the  advance  payments 
provided  for  by  the  contract,  and  had  not  deducted  10  per  cent  from 
any  payment.  Held,  that  such  provision  of  the  bond  was  for  the  in- 
demnity and  benefit  of  the  surety,  as  well  as  the  owner,  and  the  latter's 
failure  to  comply  therewith  constituted  a  material  variance,  which  re- 
lieved the  surety  from  liability,  without  proof  of  actual  injury  there- 
from. 

(For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §§  162-165;  Dec 
Dig.  §  100.) 

At  Law.    Action  by  (jeorge  L.  Justice  against  the  Empire  State  Surety 
Company.    On  motion  for  new  trial.    Denied. 

Sydnev  Young  and  William  W.  Montgomery,  Jr.,  both  of  Philadelphia, 
Pa.,  for  Plaintiff. 

Hepburn,  Carr  &  Krauss,  of  Philadelphia,  Pa.,  for  Defendant 

♦  Decision  rendered,  Nov.  25,  1913.    209  Fed.  Rep.  105. 
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Thompson,  D.  J. 

The  plaintiif  brought  suit  against  the  defendant,  a  surety  com- 
pany, to  recover  the  sum  of  $5,047.83  upon  a  bond  entered  into 
by  the  defendant,  as  surety,  and  Francis  T.  Maguire,  as  principal, 
with  the  plaintiff,  conditioned  that  Maguire,  as  contractor,  should 
fully  perform  his  contract  with  the  plaintiff  for  the  erection  of 
a  house  and  barn.  The  contract  provided  that  the  total  price 
for  the  work  and  material  was  to  be  $14,484  for  the  house  and 
$3,750  for  the  bam.  The  contract  provided  for  payments  of  cer- 
tain sums  to  the  contractor  upon  certificates  of  the  architects 
at  specified  stages  in  the  progress  of  work.  Upon  the  house  five 
payments,  aggregating  $10,200,  were  to  be  made  during  the 
progress  of  the  work,  and  upon  the  barn  one  payment  of  $1,500, 
the  balance  to  be  paid  when  the  contract  was  completed.  The 
bond  was  in  the  sum  of  $10,950,  and  provided,  inter  alia : — 

"Second.  That  the  obligee  shall  retain  not  less  than  10  per 
centum  of  all  payments  for  work  performed  and  materials  fur- 
nished in  the  performance  of  said  contract,  until  the  complete 
perfprmance  by  said  principal  of  all  the  terms,  covenants,  and 
conditions  thereof,  on  said  principal's  part  to  be  performed." 

It  appeared  at  the  trial  that  the  plaintiff  had  made  the  pay- 
ments provided  for  during  the  progress  of  the  work  and  an  ad- 
ditional payment  of  $2,000  to  the  contractor  in  excess  of  the 
amounts  specified  in  the  contract,  all  upon  certificates  of  the 
architect,  and  had  not  deducted  lo  per  cent  from  the  amount  of 
any  payment.  The  plaintiff,  therefore,  had  paid  the  contractor 
$13,700  before  the  contractor  defaulted  in  his  contract,  which 
was  $3,170  in  excess  of  the  payments  due  under  the  terms  of  the 
contract  and  bond.  The  plaintiff  thereupon  completed  the  work 
at  a  cost  to  him  of  $621.03,  and  paid  $7,789.99  to  clear  the  prop- 
erty of  liens  which  had  been  filed  by  materialmen  and  subcon- 
tractors. He  claimed  for  those  amounts,  together  with  the 
amounts  of  undetermined  liens,  $920.81,  and  counsel  fees  in  con- 
testing the  liens,  $250,  making  a  total  of  $9,581.83,  less  the 
amount  due  the  contractor  at  the  time  of  default,  $4,534,  mak- 
ing his  total  claim  $5,047.83.  At  the  close  of  the  plaintiff's  evi- 
dence, counsel. for  the  defendant  moved  for  binding  instructions 
upon  the  ground  that  the  plaintiff  had  materially  varied  the  terms 
of  the  contract  by  anticipating  payments  and  by  failure  to  de- 
duct from  each  payment  lo  per  cent  provided  for  by  the  bond. 
The  jury  was  accordingly  directed  to  return  a  verdict  for  the 
defendant. 

In  the  case  of  Prairie  State  Bank  vs.  United  States,  164  U.  S. 
227,  17  Sup.  Ct.  142,  41  L.  Ed.  412,  Mr.  Justice  White,  in  deliv- 
ering the  opinion  of  the  court,  said : — 

"That  a  stipulation  in  a  building  contract  for  the  retention, 
until  the  completion  of  the  work,  of  a  certain  portion  of  the  con- 
sideration, is  as  much  for  the  indemnity  of  him  who  may  be  guar- 
antor of  the  performance  of  the  work  as  for  him  for  whom  the 

VoL  Xlilll.— 28 
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work  is  to  be  performed,  that  it  raises  an  equity  in  the  surety  in 
the  fund  to  be  created,  and  that  a  disregard  of  such  stipulation 
by  the  voluntary  act  of  the  creditor  operates  to  release  the  sure- 
ties, is  amply  sustained  by  authority." 

The  Circuit  Court  of  Appeals  in  this  circuit,  in  the  case  of 
Fidelity  &  Deposit  Co.  vs.  Agnew,  152  Fed.  955,  82  C.  C.  A.  103, 
I  following  the  rule  in  Prairie  State  Bank  vs.  United  States,  said : — 

"The  provision  in  a  building  or  working  contract  that  the  con- 
tractor or  builder  shall  be  paid  as  the  work  progresses  according 
[  to  the  amount  of  materials  furnished  or  work  performed,  upon 

1  estimates  to  be  made  by  the  supervising  architect  or  engineer, 

^  whether  a  percentage  is  to  be  retained  therefrom  until  the  whole 

is  done  or  not,  redounds  to  the  benefit  of  a  surety  or  guarantor  of 
•  the  party  who  is  to  fulfill  the  contract  and  upon  payment  being 

^  made  in  disregard  of  it  there  is  such  a  departure  from  the  con- 

»^i  tract  upon  which  the  undertaking  of  the  surety  or  guarantor  is 

1*1  based  that  he  is  released.    The  purpose  of  such  a  stipulation  is 

^  to  guard  against  the  consequences  of  a  default,   in  case  the 

principal  contract  proves  a  losing  one,  or  the  contracting  party 
for  any  reason  fails  to  comply,  the  percentage  retained,  where 
that  is  provided  for,  affording  additional  security,  as  well  as  hold- 
ing out  an  incentive  and  when  it  is  not  observed,  and  advance  or 
overpayments  are  made,  it  is  so  obviously  to  the  prejudice  of  the 
surety  that  it  operates  as  a  discharge  as  matter  of  law." 

[1]  Counsel  for  plaintiff  concedes  that  the  rule  of  strictissimi 
juris  is  applicable  in  relief  of  an  individual  voluntary  surety,  but 
insists  that  it  is  inapplicable  to  relieve  a  paid  surety  on  a  con- 
tractor's bond,  but  actual  damage  must  be  proved  at  the  trial. 
While  the  question  as  to  whether  the  rule  applies  to  a  paid  surety 
*/  company  does  not  appear  to  have  been  raised  in  the  case  of 

I  Fidelity  &  Deposit  Co.  vs.  Agnew,  it  is  apparent  that  the  defend- 

ant was  such  a  surety  company.    In  discussing  that  question  in 
,^  the  case  of  Guaranty  Co.  vs.  Pressed  Brick  Co.,  191  U.  S.  422,  24 

,J  Sup.  Ct.  143,  48  L.  Ed.  242,  Mr.  Justice  Brown  said  :— 

"Counsel  for  the  Brick  Company  argued  with  much  per- 
suasiveness that  this  rule  of  strictissimi  juris,  though  universally 
accepted  as  applicable  to  the  undertaking  of  an  ordinary  guar- 
antor, who  is  usually  moved  to  lend  his  signature  by  motives  of 
friendship  or  expectation  of  reciprocity,  and  without  pecuniary 
consideration,  has  no  application  to  the  guaranty  companies,  re- 
cently created,  which  undertake,  upon  the  payment  of  a  stipu- 
lated compensation  and  as  a  strictly  business  enterprise,  to  in- 
demnify or  insure  the  obligee  in  the  bond  against  any  failure  of 
the  obligor  to  perform  his  contract.  It  is,  at  least,  open  to  doubt, 
however,  whether  any  relaxation  of  the  rule  should  be  permitted 
as  between  the  obligee  and  the  guarantor,  which  may  have  signed 
the  guaranty  in  reliance  upon  the  rule  of  strictissimi  juris,  and 
with  the  understanding  that  it  is  entitled  to  the  ordinary  protec- 
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rion  accorded  to  guarantors  against  changes  in  the  contract  or  ex- 
tensions of  the  time  of  payment." 

In  that  case,  in  which  the  breach  consisted  in  an  extension  of 
time  for  payment  to  subcontractors,  the  court  said : — 

"Not  knowing  when  or  by  whom  these  materials  will  be  sup- 
plied, or  when  the  bills  for  them  will  mature,  it  can  make  no 
difference  to  him  whether  they  were  originally  purchased  on  a 
credit  of  sixty  days,  or  whether,  after  the  materials  are  furnished, 
the  time  for  payment  is  extended  sixty  days,  and  a  note  given 
for  the  amount  maturing  at  that  time.  If  a  person  deliberately 
contracts  for  an  uncertain  liability,  he  ought  not  to  complain 
when  that  uncertainty  becomes  certain.  *  *  *  The  rule  of 
strictissimi  juris  is  a  stringent  one,  and  is  liable  at  times  to  work 
a  practical  injustice  It  is  one  which  ought  not  to  be  extended 
to  contracts  not  within  the  reason  of  the  rule,  particularly  when 
the  bond  is  underwritten  by  a  corporation,  which  has  undertaken 
for  a  profit  to  insure  the  obligee  against  a  failure  of  performance 
on  the  part  of  the  principal  obligor.  Such  a  contract  should  be 
interpreted  liberally  in  favor  of  the  subcontractor,  with  a  view  of 
furthering  the  beneficent  object  of  the  statute." 

[2]  The  courts  generally  hold  that  a  paid  surety  ccMiipany 
can  be  relieved  from  its  obligation  of  suretyship  only  where  a 
departure  from  the  contract  is  shown  to  be  a  material  variance. 
Young  vs.  American  Bonding  Co.,  228  Pa.  373,  77  Atl.  623; 
Philadelphia  vs.  Fidelity  &  Deposit  Co.,  231  Pa.  208,  80  Atl.  62, 
Ann.  Cas.  1912B,  1085 ;  Brown  vs.  Title  Guarantee  &  Trust  Co., 
232  Pa.  337,  81  Atl.  410,  38  L.  R.  A.  (N.  S.)  698;  United 
States  vs.  U.  8.  Fidelity  &  Guaranty  Co.  (C.  C.)  178  Fed.  721. 

f3]  After  a  somewhat  careful  examination  of  the  cases,  I  have 
been  unable  to  find  any  case  in  which  the  relaxation  of  the  rule 
of  strictissimi  juris  was  extended  as  between  the  surety  and  the 
obligee  in  the  bond  to  the  extent  of  requiring  proof  of  actual 
injury  in  the  case  of  breach  of  the  terms  of  the  bond  by  antici- 
pation of  payments  by  the  obligee  to  the  contractor.  In  such  case, 
for  the  reasons  stated  in  Prairie  State  Bank  vs.  United  States, 
and  Fidelity  Co.  vs.  Agnew,  and  upon  the  authorities  there  cited, 
anticipation  of  payments  by  the  obligee  is  held  as  a  matter  of  law 
to  be  a  material  variance  from  the  terms  of  the  contract. 

My  opinion  is  that  there  was  no  error  in  giving  binding  instruc- 
tions, and  therefore  the  motion  for  new  trial  is  denied. 
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CITY  COURT  OF  NEW  YORK. 

Trial  Term. 


LEE 


BARRETT  et  al* 

INSURANCE  — LOSS  OF  GOODS  — INSURANCE  — PAYMENT- 
LOAN— EFFECT— RIGHT  TO  SUE. 

Plaintiff's  assignor  having  insured  certain  goods,  which  were  lost  while 
in  the  custody  of  defendants,  common  carriers,  the  insurance  company 
gave  plaintiff's  assignor  $733.73,  taking  a  receipt,  reciting  that  the 
money  was  received  as  a  loan  and  repayahle  only  to  the  extent  of  any 
net  recovery  plaintiff's  assignor  might  make  from  the  carriers  for  loss 
of  the  property,  or  from  any  insurance  effected  by  the  carriers,  and  as 
security  for  such  repayment  the  recovery  was  pledged,  etc.  Held, 
that  such  payment  did  not  constitute  a  payment  of  the  insurance,  so 
as  to  subrogate  the  insurer  to  the  rights  of  plaintiff's  assignor,  and 
that  an  action  against  the  carriers  was  properly  brought  by  plaintiff. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

Action  by  Albert  R.  Lee  against  Clarence  M.  Barrett  and  another, 
doing  business  as  partners  under  the  firm  name  of  A.  J.  Barrett  .^  Co. 
submitted  on  agreed  statement  of  facts.    Judgment  for  plaintiff. 

Roelker,  Bailey  &  Stiger,  of  New  York  City,  for  Plaintiffs. 
Charles  Franklin,  of  New  York  City,  for  Defendants. 

FiNELITE,  J. 
The  action  is  brought  to  recover  damages  for  the  loss  of  per- 
sonal property  under  a  bill  of  lading.  The  defendants  are  co- 
partners, doing  business  as  common  carriers  in  the  city  of  New 
York  under  the  firm  name  of  A.  J.  Barrett  &  Co.  On  January 
23.  1913,  defendants  agreed  with  one  P.  C.  Kuyper  &  Co.,  cus- 
tom house  brokers,  of  the  borough  of  Manhattan,  for  a  valuable 
compensation  to  be  paid,  to  carry  a  case  of  dress  trimmings  from 
the  United  States  customs  appraisers*  stores,  in  the  borough  of 
Manhattan,  to  the  E.  L.  Brady  Company,  at  No.  22  West  Thirty- 
fourth  street,  city  of  New  York.  The  said  P.  C.  Kuyper  &  Co. 
were  acting  as  the  agents  of  said  E.  L.  Brady  Company.  The 
goods  were  the  property  of  the  E.  L.  Brady  Company,  but  said 
goods  have  never  been  delivered  to  the  said  E.  L.  Brady  Com- 
pany, but  were  lost  in  transit  while  in  the  custody  of  the  de- 
fendants. The  said  E.  L.  Brady  Company  held  a  policy  of 
insurance,  duly  issued  by  the  Federal  Insurance  Company,  and 
the  said  Federal  Insurance  Company  accepted  from  the  E.  L. 
Brady  Company  an  application  for  the  insurance  of  the  goods 

♦  Decision  rendered,  October,  1913.    144  N.  Y.  Supp.  941. 
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herein  involved,  and  the  said  Federal  Insurance  Company  de- 
livered to  thf  E.  L.  Brady  Gjmpany  on  March  25,  1913,  a  check 
for  $733.73,  conditioned  upon  the  giving  of  a  receipt  by  the  E. 
L.  Brady  Company,  which  receipt  was  given  to  the  said  insur- 
ance company  (and  which  receipt  is  hereafter  fully  set  out).  The 
said  E.  L.  Brady  Company,  after  receiving  the  sum  of  $733.73, 
as  aforesaid,  with  the  full  knowledge  and  consent  and  at  the 
request  of  the  Federal  Insurance  Company,  executed  and  deliv- 
ered an  assignment  of  its  claim  against  the  defendants  to  the 
plaintiff  herein  individually.  The  invoice  and  reasonable  value 
of  the  goods  herein  involved  was  at  the  time  mentioned  the  sum 
above  stated,  no  part  of  which  had  been  paid  by  defendants  and 
which  sum  had  been  duly  demanded. 

The  foregoing  is,  in  substance,  the  agreed  statement  of  facts 
as  agreed  upon  between  the  parties  hereto  and  submitted  to  the 
court.  The  most  important  question  involved  herein  is:  Are 
the  moneys,  as  aforesaid,  so  advanced  to  the  E.  L.  Brady  Com- 
pany in  full  payment  of  said  loss,  or  was  said  money  so  advanced 
to  said  E.  L.  Brady  Company  by  the  said  insurance  company  to 
be  considered  as  a  loan  to  be  recovered  from  said  E.  L.  Brady 
Company  by  said  Federal  Insurance  Company  at  any  time  upon 
said  receipt?  Said  receipt,  as  annexed  to  the  agreed  statement  of 
facts  and  designated  as  Exhibit  C,  reads  as  follows : — 

"Dated  N.  Y.,  March  25,  1913.  Received  from  the  Federal 
Insurance  Company  $733.73  as  a  loan,  and  repayable  only  to  the 
extent  of  any  net  recovery  we  may  make  from  any  carrier,  bailee 
or  others  on  account  of  loss  to  our  property  (described  below) 
by  theft  from  truck,  ex  Philadelphia  from  Cherbourg-New  York, 
or  from  any  insurance  effected  by  any  carrier,  bailee,  or  others 
on  said  property,  and  as  security  for  such  repayment  we  hereby 
pledge  to  the  said  Federal  Insurance  Company  the  said  recovery, 
and  deliver  to  them,  duly  indorsed,  the  bills  of  lading  for  said 
property,  and  we  agree  to  enter  and  prosecute  suit  against  such 
railroad,  carrier,  bailee,  or  others  on  said  claim  with  all  due  dili- 
gence at  the  expense  and  under  the  exclusive  direction  and  con- 
trol of  the  said  Federal  Insurance  Company.  $733.73.  Descrip- 
tion of  property:  One  case  laces.  E.  L.  Brady  Co.  CNW. 
WR-WE.    24913." 

By  this  receipt  it  shows  that,  if  the  policy  of  insurance  did 
cover  this  loss,  the  said  E.  L.  Brady  Company  has  not  been  paid 
for  the  loss  by  the  insurance  company,  and  therefore  the  insur- 
ance company  has  not  been  subrogated  to  the  rights  of  the  E.  L. 
Brady  Company.  This  receipt  (Exhibit  C)  quoted  above  spe- 
cifically provides  that  the  advancement  of  the  said  $733.73  was 
a  "loan"  and  "repayable."  This  form  of  receipt  has  been  construed 
by  numerous  Federal  authorities  as  being  in  the  form  of  a  loan 
and  advancement  to  be  recovered  back,  and  does  not  subrogate  the 
insurance  company  in  place  of  the  person  to  whom  said  money 
had  been  advanced  or  loaned.    It  cannot  be  construed  as  a  pay- 
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ment  for  the  loss.  See  Bradley  vs.  Lehigh  Valley  R.  R.  (D.  C.) 
145  Fed.  569,  affirmed  in  153  Fed.  350,  82  C.  C.  A.  426;  Inman 
vs.  Railway  Co.,  129  U.  S.  140,  9  Sup.  Ct.  249,  32  L.  Ed.  621; 
Fayerweather  vs.  Phenix  Ins.  Co.,  118  N.  Y.  324-327,  23  N.  E. 
192,  6  L.  R.  A.  805. 

In  the  last  case  cited  the  carrier  had  issued  a  bill  of  lading  to 
the  shipper,  reserving  to  the  carrier  all  the  rights  of  the  shipper 
in  any  policy  of  insurance.  The  policy  issued  by  the  insurance 
company,  however,  provided  that  the  insurance  company  should 
have  all  the  benefit  of  all  claims  of  the  shipper  against  any  car- 
rier. The  policy  also  provided  that,  in  case  of  any  agreement  or 
act  by  the  insured  whereby  any  right  of  recovery  by  the  insured 
against  any  carrier  is  released,  the  insurance  company  should  not 
be  bound  to  pay  the  loss,  and  the  court  said : — 

"This  action  is  prosecuted  by  the  assured  owners  to  recover 
from  the  insurer  their  loss  so  sustained;  and  it  is  defended  on 
the  ground  that  the  owners  violated  the  provision  of  the  contract 
of  insurance." 

At  page  329  of  118  N.  Y.,  page  193  of  23  N.  E.  (6  L.  R.  A. 
805),  the  court  further  said: — 

"The  plaintiffs  in  this  action  expressly  stipulated  that  they 
would  make  no  agreement,  nor  do  any  act  whereby  their  right 
of  action  against  the  carrier  *  *  *  should  be  released  or 
cut  off.  *  *  *  By  the  contract  entered  into  between  the 
plaintiffs  and  the  carrier,  the  rights  stipulated  for  by  the  insurer 
have  been  wholly  nullified  and  cut  off,  which  defeats  the  plain- 
tiff*s  right  to  recover  on  the  policy"  (citing  Carstairs  vs.  Mechan- 
ics &  Traders*  Ins.  Co.,  18  Fed.  473). 

The  court  further  said: — 

"When  goods  in  the  hands  of  a  common  carrier  for  transpor- 
tation are  insured  by  the  owner,  and  are  subsequently  lost  or 
injured  under  circumstances  rendering  the  carrier  liable  to  the 
owner  for  the  damages  and  the  insurer  pays  the  loss  to  the 
owner,  the  insurer,  in  the  absence  of  stipulations  between  the 
carrier  and  owner  defeating  the  right,  is  entitled  to  be  subrogated 
to  the  rights  and  remedies  of  the  owner  against  the  carrier.  Hall 
vs.  Railroad  Co.,  13  Wall.  367  [20  L.  Ed.  594] ;  C.  F.  Ins.  Co. 
vs.  Erie  R.  R.,  73  N.  Y.  399  [29  Am.  Rep.  171] ;  Sheld,  on 
Sub.  §  329.  But  the  struggle  between  carriers  and  insurers  to 
escape  the  liability  imposed  under  the  usual  bills  of  lading  and 
policies,  by  casting  the  burden  of  the  loss  upon  the  other  by  the 
insertion  of  unusual  and  astute  provisions  in  their  respective 
contracts  with  the  owner,  has  rendered  this  simple  rule  of  law 
quite  inapplicable  to  many  of  the  cases  arising  under  such  spe- 
cial contracts." 

Reverting  to  Exhibit  C,  this  form  of  receipt  has  received  con- 
struction in  numerous  authorities.  In  Bradley  vs.  Lehigh  R.  R. 
Supra,  the  court  below,  by  Adams,  J.,  said: — 

"It  is  contended,  however,  that  the  transactions  between  the 
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cargo  owners  and  their  insurers  subsequent  to  the  loss  amount  to 
a  pa3rment  thereof,  and  the  insurers  are  thereby  estopped  from 
claiming  the  benefit  of  the  warranty  in  the  policy.  It  appears 
that  the  insured  presented  a  claim  to  the  underwriter  and  ad- 
vanced such  amount  'as  a  loan/  taking  a  receipt  showing  such 
fact.  *  *  *  This  method  of  dealing  has  been  authoritatively 
held  not  to  constitute  a  payment.  The  Guiding  Star  [D.  C]  53 
Fed.  936,  940;  Inman  Case,  129  U.  S.  128  [9  Sup.  Ct.  249,  32 
L.  Ed.  612] ;  Judd  vs.  N.  Y.  Co.,  117  Fed.  206,  213  [54  C.  C.  A. 
238] ;  Pennsvlvania  R.  R.  vs.  Burr,  130  Fed.  847  [65  C.  C.  A. 
331]." 

The  case  of  Kalle  &  Co.  vs.  Morton,  156  App.  Div.  522,  141 
N.  Y.  Supp.  374,  seems  to  be  in  point  upon  facts  almost  similar 
to  the  case  at  bar,  wherein  McLaughlin,  J.,  in  writing  the  opinion, 
said  at  page  524  of  156  App.  Div.,  page  375  of  141  N.  Y.  Supp.: 

"There  is  nothing  in  the  submission  to  indicate  that  the  insur- 
ance company,  in  advancing  the  $330,  intended  thereby  to  waive 
any  defense  which  it  had,  or  that  such  advancement  was  to  be 
considered  as  an  unconditional  payment  of  any  liability  under 
the  policy;  on  the  contrary,  the  agreement  entered  into  between 
the  insurance  company  and  the  shipper,  at  the  time  the  money 
was  advanced,  shows  that  such  was  not  its  intent  and  it  did  not 
so  elect.  The  money  was  advanced  upon  certain  specified  condi- 
tions, among  which  were  (a)  the  presentation  of  a  claim  to  the 
carrier  for  the  amount  of  the  loss,  and  (b)  upon  receiving  pay- 
ment to  refund  the  same  to  the  insurance  company.  If  it  be  true, 
as  indicated,  that  the  policy  could  not  have  been  enforced,  then 
the  insurance  company  had  a  right  to  exact  such  terms  with 
respect  to  the  carrier — that  is,  the  party  primarily  liable  to  the 
insured — as  it  chose  as  a  condition  of  payment.  Inman  vs.  South 
Carolina  Rv.,  129  U.  S.  128  [9  Sup.  Ct.  249,  32  L.  Ed.  612] ; 
Bradley  vs.  Lehigh  Valley  R.  R.,  153  Fed.  350  [82  C.  C.  A.  426]. 
If  it  be  conceded  by  the  defendant,  that  the  transaction  amounted 
to  a  payment  by  the  insurance  company  so  as  to  relieve  it  of  all 
liability  under  its  policy,  nevertheless  it  was  upon  terms  which 
it  had  the  legal  right  to  impose.  It,  however,  was  not  a  payment 
or  a  waiver  by  the  insurance  company  of  its  defense  (Pennsyl- 
vania R.  R.  vs.  Burr,  130  Fed.  847  [65  C.  C.  A.  331] ;  Southard 
vs.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.,  60  Minn.  382  [62  N.  W. 
442,619])." 

Defendants  cite  quite  a  number  of  authorities  to  uphold  the  con- 
tention that  it  is  in  all  respects  subrogated  to  the  rights  of  the 
E.  L.  Brady  Company  to  the  payment  of  this  money,  irrespective 
of  the  signing  of  Exhibit  C  by  the  said  E.  L.  Brady  Company; 
but  from  the  examination  of  the  authorities  cited  by  the  defend- 
ants, which  the  court  has  carefully  read,  they  fail  to  support  the 
contention  so  made  by  the  defendants. 

As  to  the  question  whether  suit  may  be  brought  in  the  name  of 
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the  insured  or  his  assignee^  it  has  been  held  that  the  insurance 
company  may  bring  suit  in  the  name  of  the  insured.  Hall  vs. 
Railway  Co.,  13  Wall.  367-370  [20  L.  Ed.  594] ;  Carpenter  vs. 
E.  T.  Co-,  71  N.  Y.  574-579;  Steamship  Co.  vs.  Cooper,  185  Fed. 
733,  741,  108  C.  C.  A.  71.  Therefore  I  conclude  that  the  liability 
of  the  defendants  as  common  carriers  is  established.  The  insur- 
ance policy  did  not  cover  the  loss  in  question.  The  loss  was 
never  "paid"  by  the  insurance  company,  under  the  authorities 
above  stated,  and  the  insurance  company  was  not  subrogated. 

It  follows  that  the  plaintiff  is  entitled  to  judgment  against  the 
defendants  for  the  sum  of  $733.73,  no  part  of  which  has  been 
paid  by  the  defendants,  together  with  interest  and  costs.  Submit 
judgment  accordingly. 


♦  •♦ 


^ 


HORRIGAN  CONTRACTING  CO.  v.  COLUMBIA  INS.  CO.* 
(Superior  Court  of  Delaware.    New  Castle.) 

INSURANCE^PROCESS-MODE  OF  SERVICE. 

23  Del.  Laws,  c  71,  §  1,  provides  that  no  foreign  insurance  corporation 
shall  transact  business  until  it  shall  have  first  appointed  the  insurance 
commissioner  to  be  its  attorney  for  the  service  of  process,  while  sec- 
tion 3  declares  that,  whenever  service  of  process  on  an  insurance  com- 
pany may  be  made  on  the  insurance  commissioner,  the  commissioner 
may  designate  some  person  upon  whom,  in  his  absence,  service  may  be 
made.  Held  that,  as  the  statute  expressly  provided  how  service  shall 
be  made  in  the  absence  of  the  insurance  commissioner,  it  contemplates 
only  personal  service,  and  service  of  copy  on  an  adult  in  the  commis- 
sioner's office  is  imavailing,  and  must  be  quashed. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1573,  1574;  Dec.  Dig.  §  627.) 

Action  by  the  Horrigan  Contracting  Company,  a  corporation  of  the 
state  of  Delaware,  to  the  use  of  the  Gormerly-Swartz  Motor  Car  Com- 
pany, a  corporation  of  the  state  of  Pennsylvania,  against  the  Colrjnbia  In- 
surance Company,  a  corporation  of  the  state  of  New  Jersey.  On  motion 
to  quash  and  set  aside  the  return  of  service  by  a  copy.    Motion  sustained. 

Argued  before  Pennewill,  C.  J.,  and  Woolley,  J. 

Reuben  Satterthwaite,  Jr.,  of  Wilmington,  for  the  Motion. 
John  F.  Neary,  of  Wilmington,  Opposed. 

♦  Decision  rendered,  Oct.  6,  1913.    89  Atl.  Rep.  210. 
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RUST  LUMBER  CO.  vs.  GENERAL  ACCIDENT,  FIRE  & 
LIFE  ASSUR.  CORP.,  Ltd.    (No.  19,584.)* 
(Supreme  Court  of  Louisiana.) 

INSURANCE— POLICY— CONSTRUCTION. 

A  policy  of  insurance,  issued  to  a  company  engaged  in  a  business  described 
as  "saw-mill,  planing  mill,  mill  yards»  kilns,  sheds^  woodsmen  and. 
teamsters,"  and  insuring  it,  as  trustee,  against  bodily  m juries  sustained 
by  the  employees  of  the  assured,  through  external,  violent,  and  acci- 
dental means,  while  actually  engaged  in  operations  such  as  are  usual 
to  the  kind  of  trade  or  business  so  described,  does  not  cover  the  risk 
incurred  in  the  employment  of  mill  hands  in  the  boring  of  an  artesian 
well  for  the  obtention  of  water.  It  is  true  that  the  business  so  de- 
scribed presupposes  the  use  of  water  and  the  necessity  for  obtaining 
it,  but  so  it  presupposes  the  use  of  fuel  wherewith  to  convert  the  water 
into  steam,  and  yet  it  would  hardly  be  argued  tliat  the  policy,  as 
written,  would  cover  the  i-isk  of  mining  for  coal,  or  boring  for  fuel  oil, 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1144;  Dec.  Dig.  §  435.) 

Appeal  from  Twelfth  Judicial  District  Court,  Parish  of  Sabine;  Don 
E.  Sorelle.  Judge. 

Action  by  the  Rust  Lumber  Company  against  the  (kneral  Accident, 
Fire  &  Life  Assurance  Corporation,  Limited.  From  judgment  for  plain- 
tiff, defendant  appeals.    Reversed  and  dismissed. 

P.  M.  Milner,  of  New  Orleans,  for  Appellant. 

S.  D.  Ponder,  of  Leesville,  and  R.  A.  Fraser,  of  Many,  for  Appellee. 

*  Decision  rendered,  Dec.  15.  1913.     Rehearing  dented,  Jan.  19,  1914. 
64  South.  Rep.  122.    Syllabus  by  the  Court. 


♦♦♦ 


TRUAN  vs.  RANGE  POWER  CO.  kt  al.  (LONDON  GUAR- 
ANTEE &  ACCIDENT  CO.,  Garnishee).* 
(Supreme  Court  of  Minnesota.) 

GARNISHMENT— INDEMNITY  INSURANCE— LIABILITY  OF  IN- 
SURER. 

A  guarantee  insurance  company  held  not  liable  as  garnishee  upon  a  judg- 
ment against  the  assured  on  an  indemnified  risk,  where,  at  the  time  of 
service  of  the  garnishee  summons  and  when  disclosure  was  made,  it 
held  a  valid  claim  for  policy  premiums  against  assured  in  excess  of 
such  judgment,  though  it  defended  the  main  action;  the  rule  ot  Pat- 
terson vs.  Adan,  119  Minn.  306,  138  N.  W.  281,  being  inapplicable. 

(For  other  cases,  see  Garnishment,  Cent.  Dig.  %%  255-259;  Dec  Dig.  §  130.) 

*  Decision  rendered,  Jan.  16,  1914.    145  N.  W.  Rep.  25.    Syllabus  by  the 
Court. 
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Appeal  from  District  Court,  St.  Louis  County;  Martin  Hughes,  Judge. 

Action  by  Kate  Truan  against  the  Range  Power  Company  and  others, 
in  which  the  London  Guarantee  &  Accident  Company  was  garnishee. 
From  judgment  for  plaintiff,  the  garnishee  appeals.    Reversed. 

Alexander  Marshall,  of  Diiluth,  for  Appellant. 
Austin  8i  Austin,  of  Chisholm,  for  Respondent. 


♦  ♦♦ 


DUNHAM  vs,  PHILADELPHIA  CASUALTY  CO.* 
(St.  Louis  Court  of  Appeals.    Missouri.) 

1.  INSl^RANCE— INDEMNITY  INSURANCE— POWER  OF  AD- 
JUSTER. 

An  adjuster  of  an  employers'  liabi1it>'  insurance  company,  sent  out  with 
power  to  ascertain  the  extent  of  the  injuries  and  to  settle  the  claim, 
has  sufficient  power  to  authorize  the  insured,  whose  servant  was  in- 
jured, to  continue  to  provide  medical  services. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  513.) 

-2.  INSURANCE— EMPLOYERS'  LIABILITY  INSURANCE— CON- 
DITIONS PRECEDENT. 

Where  an  employer's  liability  policy  provided  that  no  action  should  lie 
against  the  company  for  any  loss  or  expense  unless  brought  by  the 
insured  to  reimburse  him  for  less  or  expense  paid  after  a  trial  of  the 
issues,  unless  the  payment  shall  have  been  made  with  the  written  con- 
sent of  the  company,  it  is  a  condition  precedent  to  a  recover^'  of  ex- 
penses incurred  by  the  insured  that  the  payment  be  not  made  until 
after  the  trial  of  the  issues  or  with  the  written  consent  of  the  com- 
pany. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  513.) 

3.  APPEAL  AND  ERROR— REVIEW— JUDGMENTS. 

On  appeal  from  an  action  tried  to  the  court,  the  Appellate  Court  will  sus- 
tain the  judgment  on  any  theory  sufficient!^  supported  by  the  evi- 
dence, where  there  are  no  instructions  showing- that  the  court  pro- 
ceeded on  a  different  theory. 

(For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  §  852.) 

4.  INSURANCE    —    EMPLOYER'S     LIARTI.ITY     INSURANCE    — 

WAIVER. 

In  an  action  on  an  employer's  liability  insurance  policy  providing  that  the 
insurer  should  not  be  liable  for  payments  made  by  the  insured  unlets 
made  after  a  trial  of  the  issues,  or  with  the  written  consent  of  the 
company,  the  insurer  held  to  have  waived  that  provision  and  rendered 
itself  liable  to  reimburse  the  insured  for  payments  for  medical  services 
rendered  an  injured  employee. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1040;  Dec.  Dig.  §  39L) 

♦  Decision  rendered,  Dec.  31,  1913.    162  S.  W.  Rep.  728. 
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-A.i>pcal  from  St  Louis  Circuit  Court;  J.  Hugo  Grimm,  Judge. 
-A.<rtion  by  J.  M.  Dunham  against  the  Philadelphia  Casualty  Company. 
PrckTKx    SL  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

CTFias.  E.  Morrow,  of  St.  Louis,  for  Appellant. 
I^si.ul  V.  Janis,  of  St.  Louis,  for  Respondent. 


■♦♦♦■ 


HC^I^WITZ  vs.  AMERICAN  SURETY  CO.  of  N.  Y;  et  al.* 
(Supreme  Court  of  New  Jersey.) 

PI^XlSrciPAL  AND  SURETY— BUILDING  CONTRACTOR'S  BOND— 
CrONSTRUCTION. 

^^^re  be  a  plain  repugnancy  between  the  provisions  of  an  ori$;inal  con- 
'^T'act  and  those  of  a  supplemental  one  between  the  same  parties  and 
^"^ating  to  the  same  subject-matter,  the  earlier  contract  must  yield  to 
^^e  later  so  far  as  the  repugnancy  extends. 

^^"  '^^  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  ?§  J03.  103>^;  Dec. 
^»^ig.  §59.) 

^         -Auction  by  Portia  Horwitz  against  the  American  Surety  Company  of 
^'^^'^     Vork  and  others.    Demurrer  to  pleas  overruled. 
See,  also,  83  N.  J.  Law,  204,  85  Atl.  219. 
ir     ,  -Argued  June  term,  1913,  before  Gummere,  C.  J.,  and  Parker  and 
^^'•^lisch,  JT. 

X^uis  H.  Miller,  of  Millville,  for  Plaintiff. 
^...^^^^XValter  H.  Bacon,  of  Bridgeton,  for  Defendants. 

/-J*"     Decision  rendered,  Dec.  27,  1913.    89  Atl.  Rep.    246.    Syllabus  by  the 


Digitized  by 


Google 


434 


Insurance  Law  Journal  Vol.  43.        [Mar.,  1914. 


HARRIS  vs.  GREAT  EASTERN  CASUALTY  CO.* 
(Supreme  Court  of  New  York.    Appellate  Division,  First  Department.) 


i;,.rf 


PLEADING  —  BILL  OF  PARTICULARS  —  RIGHT  —  NAMES  OF 
CORPORATE  REPRESENTATIVES. 

Where  in  an  action  to  reform  a  burglary  insurance  policy  by  including  a 
statement  to  show  a  prior  loss  by  plaintiff's  assignor  and  a  prior  ob- 
jection of  a  burglary  insurance  policy  by  another  company,  it  was 
claimed  that  the  policy  was  returned  to  defendant  for  correction,  so  as 
to  show  the  facts  sought  to  be  incorporated  in  the  policy  by  the  amend- 
ments, .and  that  defendant  agreed  to  so  amend  the  policy*  defendant  is 
entitled  to  a  bill  of  particulars  showing  the  names  of  its  representa- 
tives with  whom  the  alleged  agreement  was  made;  it  appearing  from 
a  prior  bill  of  exceptions  that  plaintiff  can  obtain  such  information 
from  certain  persons. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  954-962;  Dec  Dig.  §  317.) 


Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Harris  against  the  Great  Eastern  Casualty  Company. 
From  an  order  denying  a  motion  for  an  additional  bill  of  particulars,  de- 
fendant appeals.    Reversed,  and  motion  granted. 

Argued  before  Ingraham,  P.  J.,  and  Qarke,  Scott,  Dowling,  and 
Hotchkiss,  JJ. 

Joseph  L.  Prager,  of  New  York  City,  for  Appellant. 
Herman  M.  Schaap,  of  New  York  City,  for  Respondent. 

♦  Decision  rendered,  December  31,  1913.    144  N.  Y.  Supp.  950. 
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MA.R.CUS  ET  Au  vs.  FIDELITY  &  DEPOSIT  CO.  ot  Md.* 
C  Svi jjrcmc  Court  of  New  York.    Appellate  Term,  First  Department.) 

IK  SUI^NCE  — ACTION  ON  EMPLOYEE'S  BOND  — PROOF  RE- 
QUIRED. 

Wheirc  in  an  action  on  an  employee's  bond,  plaintiffs  proved  that  the  em- 
I>loyee  collected  and  failed  to  pay  over  a  certain  sum,  and  after  de- 
xnand  therefor  disappeared  and  was  arrested  only  after  dilig;ent  search, 
aixid  defendant  offered  no  evidence,  it  was  error  to  dismiss  the  com- 
plaint; plaintiff's  evidence  being  sufficient  to  make  out  a  prima  facie 
ca.se  of  embezzlement  and  entitle  them  to  recovery,  in  the  absence  of 
any  proof  contradictory  thereof. 

(For    other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§  «8.) 

A^ppeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 
Auction  by  Nathan  Marcus  and  another  against  the  Fidelity  &  Deposit 
Company  of  Maryland.     From  judgment  for  defendant,  plaintiffs   ap- 
peal-     Reversed,  and  new  trial  ordered. 

Argued  December  term,  1913>  before  Seabury,  Guy,  and  Bijur,  J  J. 

A^braham  Nelson,  of  New  York  City,  for  Appellants. 
O'Brien,  Boardman  &  Piatt,  of  New  York  City  (Renwick  F.  H.  Mac- 
J^J^ald,  of  New  York  City,  of  counsel),  for  Respondent 

*  I>ecision  rendered,  Dec.  30,  1913.    145  N.  Y.  Supp.  49. 
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LEGLER  ET  AL.  vs.  UNITED  STATES  FIDELITY  & 
GUARANTY  CO.* 

(Supreme  Court  of  Ohio.) 

1.  CONTRACTS— CONSTRUCTION. 

All  the  provisions  of  a  contract  must  be  construed  together,  in  determining 

the  meaning  of  any  particular  clause  thereof. 
(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  742,  743;   Dec.  Dig.  §  161.) 

2.  INSURANCE— BREACH    OF    WARRANTY    OR    CONDITION- 

EMPLOYEE'S  INDEMNITY  BOND— CONSTRUCTION. 

In  an  action  on  an  employee's  indemnity  bond,  providing  that  "this  bond 
is  issued  on  the  express  understanding  that  the  employee  has  not 
within  the  knowledge  of  the  employer  at  any  former  time  been  a 
defaulter,"  it  was  no  defense  that  the  employee  had  previously  been  a 
defaulter,  where  the  employer  had  no  knowledge  thereof,  though  it 
was  provided  in  a  preceding  clause  of  the  bond  that,  "if  the  employ- 
er's written  statements  heretofore  referred  to  shall  be  found  in  any 
respects  tmtrue,  this  bond  shall  be  void." 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  657;  Dec.  Dig.  §  285.) 

Error  to  the  Circuit  Court  of  Montgomery  County. 

Action  by  one  Legler,  administrator,  and  others  against  the  ITnited 
States  Fidelity  &  Guaranty  Company.  A  judgment  of  the  common  pleas 
court  sustaining  demurrer  to  reply  and  amendment  thereto  was  affirmed 
by  the  Circuit  Court,  and  plaintiffs  bring  error. 

Reversed  and  remanded,  with  directions. 

D.  B.  Van  Pelt  and  McConnaughey  &  Shea,  all  of  Dayton,  for  Plain- 
tiff in  Error. 

Matthews,  James  &  Matthews,  of  Dayton,  for  Defendant  in  Error. 

♦  Decision  rendered.  May  13,  1913.    103  N.  E.  Rep.  897. 
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LIFE. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Sbvbnth  CncuiT. 


In  be  CHURCHILL. 


CHURCHILL  FT  AL. 

vs. 

BESTUL* 

1.  BANKRUPTCY— EXEMPTIONS— LIF£     POLICY— RIGHT      OF 

BENEFICIARY, 

Where  a  life  insurance  policy  was  payable,  in  case  of  insured's  death, 
to  his  wife,  or  if  the  insured  was  living  at  the  end  of  twenty  years 
he  might  elect  to  receive  certain  specified  valuable  benefits,  insured, 
on  becoming  a  bankrupt  before  the  end  of  such  period,  was  without 
right  or  power  either  to  deprive  his  wife  of  the  life  insurance  pro- 
vision then  existing  in  her  favor  or  to  obtain  any  benefits  thereunder 
by  surrender  or  by  other  arrangements  to  which  she  did  not  ex- 
pressly assent. 

(For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  659-668;  Dec.  Dig.  §  396.) 

2.  BANKRUPTCY— LIFE  POLICY—  RIGHT  OF  BENEFICIARY. 
Where  a  life  insurance  policy  insured  a  husband  for  the  benefit  of  his 

wife  her  rights  as  beneficiary  are  exempt  from  interference  or  con- 
trol by  him,  both  under  the  general  law  and  by  St.  Wis.   1898,  § 
2347. 
(For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  659-668;  Dec.  Dig.  §  396.) 

3.  BANKRUPTCY— LIFE     INSURANCE     POLICY— RIGHTS      OF 

TRUSTEE. 

Bankr.  Act  July  1,  1898,  c.  541,  §  70a;  30  Stat.  565  (U.  S.  Comp.  St.  1901, 
p.  3451),  vests  in  the  bankrupt's  trustee  property  which  prior  to 
filing  of  the  petition  the  bankrupt  by  any  means  could  have  trans- 
ferred, or  which  might  have  been  levied  on  and  sold  under  judicial 
process  against  him,  provided  that  when  any  bankrupt  shall  have  any 
insurance  policy,  which  has  a  cash  surrender  value  payable  to  himself, 
his  estate,  or  persona)  representatives,  he  may,  within  thirty  days  after 
the  cash  surrender  value  has  been  ascertained  and  stated  to  the 
trustee  by  the  company  issuing  the  same,  pay  or  secure  to  the  trustee 
the  sum  so  stated  and  continue  to  carry  the  policy.  Held,  that  such 
section  only  applied  to  policies  held  by  the  bankrupt  which  have  a 
cash  surrender  value,  and  hence  where  a  policy  on  the  bankrupt's  life 
was  payable  to  his  wife  on  death  before  the  end  of  twenty  years,  but 
had  no  surrender  value  when  insured  was  adjudged  a  bankrupt  prior  to 
the  end  of  such  period,  the  fact  that  it  also  provided  certain  valuable 
optional  benefits,  which  the  bankrupt  might  avail  himself  of  in  case 
he  survived  the  period,  did  not  confer  on  the  bankrupt's  trustee  any 
rights  in  the  policy  tmder  such  section. 

(For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  194,  201.  202,  213-217. 
223,224;  Dec.  Dig.  §  143.) 

*  Decision  rendered,  October  7,  1913.    209  Fed.  Rep.  766. 
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Petition  to  review  and  revise  order  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Wisconsin ;  Ferdinand 
A.  Geiger,  Judge. 

Bankruptcy  proceedings  of  Charles  Churchill.  On  petition  by 
the  bankrupt  and  his  wife  to  review  and  revise  in  matters  of  law 
an  order  (1908  ed.  711)  adjudging  rights  in  favor  of  R.  J.  Bestul 
the  bankrupt's  trustee,  under  an  insurance  policy  on  the  life  of 
the  bankrupt.    Order  reversed,  with  directions. 

This  is  a  petition  by  the  bankrupt  and  his  wife  for  review  and 
revision  of  an  order  in  bankruptcy  of  the  United  States  District 
Court  for  the  Eastern  District  of  Wisconsin,  adjudicating  rights 
in  favor  of  the  trustee  under  an  insurance  policy  upon  the  life  of 
the  bankrupt. 

The  instrument  in  controversy  is  written  by  New  York  Life 
Insurance  Company,  bearing  date  December  20,  1892.  and  is 
variously  named  therein  "insurance  policy,''  "guaranteed  interest 
bond,"  and  "bond  policy."  It  provides  for  annual  premiums  of 
$189.80  to  be  paid  "every  year  until  ten  full  years'  premium  shall 
have  been  paid,"  and  thereupon  the  insurance  company  "prom- 
ises and  agrees"  on  the  face  of  the  policy : — 

"First.  That  upon  receipt  and  approval  of  proofs  of  the  death, 
during  the  continuance  of  this  policy  of  Chas.  Churchill  of  Wau- 
paca, county  of  Waupaca,  state  of  Wisconsin  (hereinafter  called 
the  insured),  it  will  pay  the  amoimt  of  two  thousand  dollars,  at 
its  office  in  the  city  of  New  York,  to  Ann  E.,  wife  of  the  insured, 
or,  in  the  event  of  her  prior  death,  to  the  insured's  executors,  ad- 
ministrators or  assigns. 

"Second.  That  if  this  bond  policy  shall  become  payable  in  con- 
sequence of  such  death,  occurring  before  the  eighth  day  of  De- 
cember, nineteen  hundred  and  twelve,  and  if  the  total  amount  of 
annual  premiums  paid,  with  interest  compounded  at  ihc  rate  of 
4  per  cent  per  annum  from  the  date  of  each  payment  to  the 
date  of  death,  shall  exceed  the  face  amount  of  the  bond  policv, 
the  company  will  pay  the  amount  of  the  difference  between  the 
face  of  the  bond  policy  and  the  said  amount  so  computed,  as  a 
mortuary  dividend. 

"The  benefits,  provisions  and  requirements,  placed  by  the  com- 
pany on  the  back  hereof,  are  a  part  of  this  contract,  as  fully  as  if 
recited  over  the  signature  hereto  affixed." 

The  provisions  referred  to  "on  the  back"  of  the  policy,  in  so 
far  as  involved  in  the  controversy,  read  as  follows : — 

"Optional  Benefits.  ' 

"If  the  insured  is  living  on  the  8th  da>  of  December  in  the 
year  nineteen  hundred  and  twelve,  and  if  this  bond  policy  is  then 
in  force,  the  premiums  having  been  paid  in  full  to  that  date,  the 
insured  shall  be  entitled  to  one  of  the  following  benefits : — 

"1.  The  continuance  of  this  bond  policy,  which  then  becomes 
a  paid-up  insurance,  payable  at  the  death  of  the  insured :     To- 
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gether  with  an  annual  income  during  the  life  of  the  insured  of 

eighty  dollars  and cents  per  annum  (being  equal  to  4  per  cent 

of  the  total  amount  of  annual  premiums  paid),  the  first  payment 
of  said  income  to  be  made  the  said  insured,  if  living,  on  the  8th 
day  of  December,  nineteen  hundred  and  thirteen,  and  an  equal 
payment  to  be  made  annually  thereafter,  provided  the  said  insured 
shall  be  living  when  such  annual  payment  becomes  due ;  and,  in 
addition,  the  conversion  of  the  surplus  then  apportioned  by  the 
company  to  this  bond  policy  into  a  life  annuity,  payable  together 
with  the  income  above  guaranteed. 

•*2.  The  continuance  of  this  bond  policy,  guaranteeing  a  paid- 
up  insurance  and  an  annual  income  as  specified  in  benefit  4/  and 
the  withdrawal  in  cash  of  the  above-defined  surplus. 

"3.  The  surrender  of  the  bond  policy  to  tiie  company  for  its 
cash  value,  which  is  hereby  guaranteed  shall  not  be  less  than  two 
thousand  dollars,  and  which  shall  in  addition  to  that  amount  in- 
clude the  alx)ve-defined  surplus. 

"4.  The  surrender  of  this  bond  policy,  and  the  conversion  of  its- 
cash  value,  as  above  defined,  into  an  annual  income  during  the  life 
of  the  insured,  payable  in  like  manner  as  provided  in  benefit  *1,'  it 
being  guaranteed  that  the  annual  amount  of  such  income  shall  not 
be  less  than  two  hundred  and  forty-nine  dollars  and  ten  cents. 

"Provided,  however,  that  the  insured  shall  notify  the  company, 
in  writing,  not  less  than  three  months  before  the  first-named 
date  above,  which  privilege  is  selected,  and  that  in  default  of  such 
notice;  benefit  '1*  shall  be  considered  selected.. 
"Dividends. 

"No  dividends  of  surplus  shall  be  allowed  or  paid  upon  this- 
bond  policy  to  the  date  specified  above,  at  which  it  becomes  en- 
titled to  one  of  the  above  benefits.  If  this  bond  policy  is  continued 
under  benefit  '1,'  or  *2,'  it  shall  participate  annually  thereafter  in 
any  dividend  declared  by  the  company  on  its  paid-up  policies,  and 
the  cash  value  allowed  for  any  such  dividends  shall  be  payable 
together  with  the  income  payments  hereinabove  provided  for." 

On  September  15,  1910,  the  insured,  Charles  Churchill,  was  ad-^ 
judged  a  bankrupt,  on  his  voluntary  petition,  all  premituns  on  the 
above-mentioned  policy  having  been  paid  up  in  conformity  with 
its  terms.  Subsequently  the  banknipt  joined  Avith  his  v/ife  in  a 
petition  thereunder,  for  exemption  of  the  above-mentioned  policy 
from  any  claim  asserted  by  the  trustee  in  bankniptcy  and  to  have 
established  in  such  petitioners  "all  right,  title  and  interest"  therein. 
On  hearing  thereof,  the  referee  ruled  against  the  petitioners,  in 
substance:  That  the  trustee  in  bankruptcy  was  entitled  thereto; 
that  the  policy  had  a  cash  surrender  value  of  $1,860,  at  the  date  of 
the  bankruptcy'  adjudication;  that  unless  such  amount  was  paid 
by  the  bankrupt  to  the  trustee  within  thirty  days,  the  policy  must 
be  delivered  over  to  the  trustee  for  the  benefit  of  the  estate.  The 
order  made  by  the  referee  accordingly  was  affirmed  by  the  dis- 
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trict  court,  on  certification  of  the  proceedings  for  review.     1 
Fed.  711. 

Before  Baker,  Seaman,  and  Kohlsaat,  Circuit  Judges. 

Peter  Fisher,  of  Kenosha,  Wis.,  for  Petitioners. 
Lloyd  D.  Smith,  of  Waupaca,  Wis.,  for  Respondent. 

Seaman,  C.  J.  (after  stating  the  facts  as  above). 

In  the  bankruptcy  proceeding  below,  the  bankrupt  and  his  wi 
claimed  all  benefits  provided  under  the  life  insurance  policy 
controversy,  free  from  property  rights  therein  asserted  on  the  pj 
of  the  trustee  in  bankruptcy.  Their  petition  to  that  end  was  c 
nied  by  the  district  court,  through  an  adjudication  (in  effect)  tli 
the  estate  in  bankruptcy  was  entitled  to  all  the  benefits  of  su 
policy,  unless  the  bankrupt  paid  over  to  the  trustee,  within  thii 
iXuys,  the  sum  of  $1,860,  stated  in  the  order  as  "the  cash  si 
render  value  of  said  insurance  policy.*'  Review  and  revision 
such  order  is  sought  by  the  petitioners,  under  their  original  [ 
tition  before  this  court,  the  trustee's  answer,  and  the  certifi 
record. 

The  issue  of  law  thus  presented  is  whether  the  provisions  of  t 
Bankruptcy  Act  authorize  the  ruling  below  that  the  trustee  t 
came  entitled  to  the  benefits  of  the  policy  in  evidence.  Howev 
difficult  of  solution  that  inquiry  may  be,  it  is  not  only  tree  frc 
complications  of  fapt,  but  it  neither  appears  nor  is  asserted  th 
any  terms  of  the  policy  applicable  to  the  issue  are  uncertain 
their  meaning. 

The  policy  was  issued  to  Charles  Churchill,  as  the  insured, 
1892.    It  required  all  the  premiums  to  be  paid  during  the  first  t 
years  ensuing,  and  they  were  so  paid,  making  the  contract  one 
"paid-up  insurance"  long  prior  to  September  15,  1910,  the  date 
adjudication  of  the  insured  as  a  bankrupt.    Its  provisions  whi 
were  operative  at  the  last-mentioned  date  and  at  all  times  up 
December  8,  1912.  were  those  contained  on  the  face  of  the  polic 
whereby  his  wife,  then  living,  was  made  sole  beneficiaiy  in  t 
event  of  death  of  the  insured ;  and  while  its  subsequent  tern 
made  operative  only  after  the  expiration  of  twenty  years  from  i 
date — to  be  considered  later — provide  optional  benefits  in  fav 
of  the  bankrupt,  which  include  surrender  of  the  policy  "for  i 
cash  value"  as  one  of  the  options,  it  is  both  obvious,  from  exai 
ination  of  the  entire  policy  and  conceded  by  the  parties,  tli 
neither  surrender  by  the  insured  nor  cash  surrender  value  therec 
at  any  period  prior  to  December  8,  1912,  was  provided  by  the  co 
tract  terms.    At  the  stage,  therefore,  when  bankruptcy  intervene 
the  wife  was  made  the  sole  beneficiary,  throughout  the  abov 
mentioned  period,  of  the  life  insurance  secured  by  the  policy.    1 
subsequent  provisions,  however,  confer  in  substance  the  followii 
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"optional  benefits"  in  favor  of  the  insured,  if  "living  on  the  8th  of 
December,"  1912,  namely:  (1)  Continuance  of  the  policy  as  "a 
paid-up  insurance,  payable  at  the  death  of  the  insured,"  together 
with  an  annual  income  of  $80  during  his  life,  and  further  con- 
version of  the  surplus  apportioned  to  the  policy  "into  a  life  ai>- 
auity/'  (2)  Continuance  of  the  policy,  "guaranteeing  a  paid-up 
insurance  and  an  annual  income"  as  above  specified,  and  "with- 
drawal in  cash  of  the  above-defined  surplus."  (3)  Surrender  of 
the  policy  "for  its  cash  value,"  to  be  not  less  than  $2,000  and  in 
addition  thereto  "included  the  above-defined  sitrplus."  (4)  Sur- 
render of  the  policy  and  conversion  of  its  cash  value  "into  an  an- 
nual income  during  the  life  of  the  insured,"  payable  as  described, 
to  be  not  less  than  $249.10.  The  insured  is  required  to  give 
written  notice  to  the  company  "not  less  than  three  months"  prior 
to  the  above  date  "which  privilege  is  selected,"  and  in  default 
thereof  "benefit  1  shall  be  considered  selected."  No  "dividends  of 
surplus  shall  lie  allowed  or  paid"  on  the  policy,  prior  to  the  date 
"at  which  it  becomes  entitled  to  one  of  the  above  benefits."  If 
the  policy  is  continued  under  benefits  1  or  2,  "it  shall  participate 
annually  thereafter  in  any  dividend  declared"  on  paid-up  i)olicies, 
to  be  paid  with  the  income  payments. 

[I]  Valuable  benefits  are  thus  secured  in  favor  of  the  bank- 
rupt, contingent  on  his  surviving  the  twenty-year  period ;  but  wc 
are  of  opinion  that  the  bankrupt  was  without  right  or  power,  when 
the  adjudication  of  bankruptcy  occurred,  either  to  deprive  his 
wife  of  the  life  insurance  provision  then  existing  in  her  favor,  or 
to  obtain  any  benefits  thereunder,  through  surrender  or  other 
arrangement  not  expressly  authorized  by  the  wife. 

[2]  In  reference  to  such  interest  of  the  wife,  the  law  is  well 
settled  that  her  rights  as  beneficiar}'  of  life  insurance  are  exempt 
from  interference  or  control  on  the  part  of  the  insured  husband- 
both  under  the  general  rule  (Central  Bank  of  Washington  vs. 
Hume,  128  U.  S.  195,  203,  206,  9  Sup.  Ct.  41,  32  L.  Ed  370.), 
and  pursuant  to  the  Wisconsin  Statute  (section  2347,  Wis.  Stat. 
1898)  applicable  thereto. 

[3]  Thus  the  issue  is  presented  whether  the  above-mentioned 
prospective  "optional  benefits"  in  favor  of  the  banknipt  constitute 
property  which  passes  to  the  trustee  within  the  meaning  of  the 
Bankruptcy  Act.  It  arises  irrespective  of  the  alleged  error  in  over- 
ruling the  petitioners*  contention  that  all  benefits  under  the  policy 
were  exempt  by  the  statutes  of  Wisconsin  (Wis.  Stat.  18^8,  suIh 
div.  19,  §  2982,  and  section  2347)  from  claim  on  the  part  of  cred- 
itors— ^an  issue  discussed  in  the  opinion  below  and  in  the  argu- 
ments of  counsel  herein,  which  may  not  be  free  from  difficulty, 
under  the  Wisconsin  authorities  called  to  attention,  whenever  its 
solution  becomes  needful. 

The  order  of  the  referee,  on  the  hearing  before  him,  appears  t;» 
treat  the  policy  as  falling  within  the  proviso  of  section  70a  of  the 
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Bankruptcy  Act,  as  an  insurance  policy  held  by  the  bankrupt 
"which  has  a  cash  surrender  value  payable  to  himself,  his  estate  or 
personal  representatives."  It  undertakes  to  ascertain  and  fix  such 
value,  at  the  date  of  adjudication  in  a  bankruptcy,  to  be  $1,860, 
and  that  the  "insurance  policy  belonged  to  and  should  be  taken 
possession  of  by'*  the  trustee  in  bankruptcy,  unless  the  bankrupt 
paid  to  him  "the  cash  surrender  value"  thereof  thus  stated. 
We  understand,  however,  from  the  opinion  filed  by  the  district 
judge,  that  this  view  was  disapproved,  and  that  the  ruling  against 
the  petitioners,  on  the  issue  under  consideration,  rested  on  the 
proposition  that  the  policy,  having  no  cash  surrender  value,  must 
nevertheless  "be  treated  as  property  of  the  bankrupt  passing  to 
the  trustee."  In  other  words,  that  the  trustee  derives  title  under 
the  terms  of  section  70a  immediately  preceding  the  proviso,  which 
reads : — 

"Property  which  prior  to  the  filing  of  the  petition  he  could  bv 
any  means  have  transferred,  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against  him." 

We  are  impressed  with  no  doubt  that  the  ruling  of  the  referee 
was  erroneous  in  its  application  of  the  above-mentioned  proviso 
to  this  policy.  Not  only  was  surrender  thereof  by  the  bankrupt 
unauthorized  and  no  cash  surrender  value  provided  by  the  polic}* 
terms,  when  bankruptcy  intervened,  but  the  letter  on  the  part  of 
the  insurance  company,  which  appears  to  have  been  accepted  as 
proof  of  such  authorization  and  surrender  value,  was  plainly 
without  force  to  that  end,  if  assumed  to  be  admissible  for  any  pur- 
pose. It  merely  purports  to  state  the  view  of  the  "Actuary's  De- 
partment" that  "if  the  company  had  allowed  a  cash  surrender 
value  for  this  policy  on  September  15,  1910,  the  amount  of  such 
cash  value  would  have  been  $1,860,"  without  even  an  intimation 
that. any  sum  was  then  available  to  the  bankrupt  under  rule  or 
custom  of  the  insurer.  Moreover,  another  letter  on  the  part  of  the 
company  (also  in  the  record)  expressly  states: — 

"The  company  does  not  pay  a  cash  surrender  or  loan  value  for 
any  of  its  policies  except  for  such  policies  as  provided  for  those 
values." 

Thus  the  order  must  be  predicated  alone  on  the  further  con- 
tention above  mentioned  that  the  policy,  having  no  cash  surrender 
value  in  favor  of  the  bankrupt,  passes  to  the  trustee  under  the 
general  clause  of  the  act  referred  to. 

Is  that  interpretation  tenable,  in  the  light  of  the  recent  decisions 
of  the  Supreme  Court,  in  three  cases — Burlingham  et  al.,  Trustees, 
vs.  Crouse,  228  U.  S.  459,  33  Sup.  Ct.  564,  57  L.  Ed.  920;  Everett, 
Trustee,  vs.  Tudson,  228  U.  S.  474,  33  Sup.  Ct.  568,  57  h.  Ed.  927; 
Andrews  vs.  Partridge,  Trustee,  228  U.  S.  479,  33  Sup 
Ct  570,  57  L.  Ed.  929— handed  down  April  28,  1913?  That 
sanction  appeared  therefor  in  the  line  of  authorities  cited  in  the 
opinion  below — including  the   pertinent  opinion   of   this   court. 
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speaking  through  Judge  Jenkins,  in  Re  Welling,  113  Fed.  189,  191, 
51  C.  C.  A.  151 — cannot  be  doubted;  but  if  these  interpretations 
of  ihe  act  are  inconsistent  with  the  above-mentioned  decisions  of 
the  Ultimate  authority,  it  is  obvious  that  neither  of  such  citations 
len'ls  support  to  the  order  in  the  present  case. 

In  Burlingham  et  al.,  Trustees,  vs.  Crouse,  the  ruling  of  the  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit  (181  Fed.  479,  104 
C.  C.  A.  227)  against  the  claim  of  a  trustee  in  bankruptcy  that  he 
was  entitled  to  the  benefits  of  two  policies  outstanding  upon  the 
life  of  one  of  the  bankrupts  was  affirmed.  The  poficies  were 
written  by  the  Equitable  Life  Assurance  Society,  April  10,  1902, 
upon  the  life  of  Thomas  A.  Mclntyre,  and  are  thus  described  in 
the  opinion : — 

"They  were  known  as  'guaranteed  cash-value,  limited-payment, 
life  policies,'  each  providing  that  upon  the  death  of  the  insured 
the  company  would  pay  to  his  executors,  administrators  or  assigns 
the  sum  of  $100,000  in  fifty  annual  installments,  or  the  sum  of 
$53,000  in  cash,  a  total  of  $106,000  for  the  two  policies." 

On  April  14,  1906,  the  policies  were  assigned  by  the  insured  to 
his  firm,  T.  A.  Mclntyre  &  Co.,  subsequently  adjudicated  bank- 
rupt, both  individually  and  as  a  copartnership;  and  the  firm  as- 
signed the  policies  to  the  insurer  on  April  24,  1907,  "as  collateral 
security  for  a  loan  of  $15,370."  On  February  25,  1908,  two 
months  prior  to  the  proceedings  in  bankruptcy,  the  firm  assigned 
the  policies  to  one  Crouse,  subject  to  the  prior  assignment  as 
security.  On  April  25,  1908,  the  proceedings  in  bankruptcy  were 
instituted  and  the  adjudication  occurred  May  21,  1908;  the  as- 
signee Crouse  having  paid  the  premiums  accrued  on  the  policies, 
$6,078.38.  The  trustees  in  bankruptcy  were  elected  Jtily  24,  1908, 
and  the  insured,  Mclntyre,  died  July  29,  1908,  so  that  the  policies 
then  became  payable,  and  the  insurer  paid  into  court  the  proceeds 
thereof,  less  the  amount  of  its  loan,  making  the  payment  $90,698.- 
32.  It  is  stated  in  the  opinion  that  the  policies  had  a  cash  sur- 
render value  of  $15,370  "when  the  trustees  qualified,"  which  was 
the  amount  of  the  above-mentioned  loan  thereon ;  but  their  suit  to 
recover  the  excess  was  predicated  on  the  contention  that  the  bank- 
rupt firm  was  vested  with  a  transferable  property  right  in  the 
policies,  far  in  excess  of  the  loan,  and  that  the  transfer  to  Crouse 
constituted  an  unlawful  preference  under  the  terms  of  the  Bank- 
ruptcy Act.  Conceding  that  a  valuable  and  transferable  property 
interest  of  the  firm  was  thus  assigned,  the  Circuit  Court  of  Ap- 
peals "held  that  under  the  circumstances  the  policies  did  not  pass 
to  the  trustees  as  assets,"  so  that  the  action  to  set  aside  the  trans- 
fer to  Crouse  as  a  preference  "could  not  be  maintained." 

We  believe  the  rulings  of  the  Supreme  Court  upon  the  issue 
thus  presented  are  decisive  of  the  instant  inquiry.  The  opinion 
of  Mr.  Justice  Day  remarks,  that  "the  correctness  of  this  decision 
depends  primarily  upon  the  construction  of  section  70a  of  the 
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Bankruptcy  Act,"  with  subdivision  5  as  the  special  provision  in- 
volved for  interpretation.  It  refers  to  the  general  terras  of  the 
subdivision  vesting  in  the  trustee  transferable  property,  followed 
by  "the  proviso  with  reference  to  insurance  policies  which  have  a 
cash  surrender  value,"  and  then  states : — 

"Two  constructions  have  been  given  this  section,  and  the  ques- 
tion, as  presented  in  this  case,  has  not  been  the  subject  of  direct 
determination  in  this  court.  The  one  favors  the  view  that  only 
policies  having  a  cash  surrender  value  are  intended  to  pass  to  the 
trustee  for  the  benefit  of  creditors.  The  other,  conceding  that  the 
proviso  deals  with  this  class  of  policies,  maintains  that  policies  of 
life  insurance  which  have  no  surrender  value  pass  to  the  trustee 
under  the  language  of  section  70a  immediately  preceding  the  pro- 
viso, which  reads :  'Property  which  prior  to  the  filing  of  the  pe- 
tition he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process  against 
him.' " 

The  cases  upholding  these  views  respectively  are  cited,  in- 
cluding Tn  re  Welling,  supra.  In  re  Orear,  178  Fed.  632,  102  C.  C. 
A.  78.  30  L,.  R.  A.  (N.  S.)  990,  and  other  authorities  for  the  last- 
mentioned  view,  and  the  opinion  proceeds : — 

"To  determine  the  congressional  intent  in  this  respect  requires 
a  brief  consideration  of  the  nature  of  the  rights  dealt  with.  Life 
insurance  may  be  given  in  a  contract  providing  simply  for  payment 
of  premiums  on  a  calculated  basis  which  accumulates  no  surplus 
for  the  holder.  Such  insurance  has  no  surrender  value.  Policies, 
whether  payable  at  the  end  of  a  term  of  years  or  at  death,  may  be 
issued  upon  a  basis  of  calculation  which  accumulates  a  net 
reserve  in  favor  of  the  policyholder  and  which  forms  a  conse- 
quent basis  for  the  surrender  of  the  policy  by  the  insured  with 
advantage  to  the  company  upon  the  payment  of  a  part  of  this  ac- 
cumulated reserve.  This  feature  of  surrender  value  was  dis- 
cussed by  Judge  Brown  of  the  Southern  district  of  New  York,  in 
Re  McKinney  [D.  C]  15  Fed.  535,  537,"  quoted  thereupon. 

After  review  of  the  earlier  rulings  in  Holden  vs.  Stratton,  198 
U.  S.  202.  25  Sup.  Ct.  656,  49  L.  Ed.  1018,  and  Hiscock  vs.  Mer- 
tens,  205  U.  S.  202,  27  Sup.  Ct.  488,  51  L.  Ed.  771,  the  opinion 
mentions  the  fact  that  in  the  Hiscock  Case  the  surrender  value  of 
the  policies  appeared  to  be  less  than  $6,00C»  at  the  date  of  bank- 
ruptcy, whereas,  shortly  thereafter  "the  maturity  of  one  of  the 
policies  would  give  it  a  value  of  over  $11,000,"  but  that  it  was  held 
"that  this  circumstance  made  no  difference  in  the  right  of  the  in- 
sured to  pay  the  surrender  value  and  hold  the  policy."  Its  inter- 
pretation of  the  act,  which  we  believed  applicable  here,  is  then 
stated : — 

"True  it  is  that  life  insurance  policies  are  a  species  of  property 
and  might  be  held  to  pass  under  the  general  terms  of  subdivision 
5,  §  70a ;  but  a  proviso  dealing  with  a  class  of  this  property  was 
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inserted  and  must  be  given  its  due  weight  in  construing  the  statute. 
It  is  also  true  that  a  proviso  may  sometimes  mean  simply  addition- 
al legislation,  and  not  be  intended  to  have  the  usual  and  primary 
office  of  a  proviso  which  is  to  limit  generalities  and  exclude  from 
the  scope  of  the  statute  that  which  would  otherwise  be  within  its 
terms. 

"This  proviso  deals  with  explicitness  with  the  subject  of  life 
insurance  held  by  the  banknipt  which  has  a  surrender  value. 

Originally  life  insurance  policies  were  contracts  in  con- 
sideration of  annual  sums  paid  as  premiums  for  the  payment 
of  a  fixed  sum  on  the  death  of  the  insured.  It  is  true  that  such 
contracts  have  been  very  varied  in  form  since,  and  policies  payable 
in  a  period  of  years  so  as  to  become  investments  and  means  of 
money  saving  are  in  common  use.  But  most  of  the.se  policies  will 
be  found  to  have  either  a  stipulated  surrender  value  or  an  estab- 
lished value,  the  amount  of  which  the  companies  are  willing  to 
pay  and  which  brings  the  policy  within  the  terms  of  the  proviso 
(Hiscock  vs.  Mertens,  supra)  and  makes  its  present  value  avail- 
able to  the  bankrupt  estate.  While  life  insurance  is  propert>%  it  is 
peoiliar  property.  Legislatures  of  spme  of  the  states  have  pro- 
vided that  policies  of  insurance  shall  be  exempt  from  liability  for 
debt,  and  in  many  states  provision  is  made  for  the  protection  from 
such  liability  of  policies  in  favor  of  those  dependent  upon  the  in- 
sured.   See  Holden  vs.  Stratton,  supra. 

"Congress  undoubtedly  had  the  nature  of  insurance  contracts 
in  mind  in  passing  section  70a  with  its  proviso.  Ordinarily  the 
keeping  ?ip  of  insurance  of  either  class  would  require  the  pay- 
ment of  premiums  perhaps  for  a  number  of  years.  For  this 
purpose  the  estate  might  or  might  not  have  funds,  or  the  pay- 
ments might  be  so  deferred  as  to  unduly  embarrass  the  settle- 
ment of  the  estate.  Congress  recognized  also  that  many  policies 
at  the  time  of  bankruptcy  might  have  a  very  considerable  present 
value  which  a  bankrupt  could  realize  by  surrendering  his  policy 
to  the  company.  We  think  it  was  this  latter  sum  that  the  act 
intended  to  secure  to  creditors  by  requiring  its  payment  to  the 
trustee  as  a  condition  of  keeping  the  policy  alive.  In  passing 
this  statute  Congress  intended,  while  exacting  this  much,  that 
when  that  sum  was  realized  to  the  estate  the  bankrupt  should 
be  permitted  to  retain  the  insurance  which,  because  of  advanc-* 
ing  years  or  declining  health,  it  might  be  impossible  for  him  to 
replace.  It  is  the  twofold  purpose  of  the  Bankruptcy  Act  to 
convert  the  estate  of  the  bankrupt  into  cash  and  distribute  it 
among  creditors  and  then  to  give  the  bankrupt  a  fresh  start  with 
such  exemptions  and  right  as  the  statute  left  untouched.  In  the 
light  of  this  policy  the  act  must  be  construed.  We  think  it  was 
the  purpose  of  Congress  to  pass  to  the  trustee  that  sum  which 
was  available  to  the  bankrupt  at  the  time  of  bankntptcy  as  a 
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cash  asset,  otherwise  to  leave  the  insured  the  benefit  of  his  life 
insurance." 

The  opinion  above  described  was  attended  by  two  others,  in- 
volving like  issues  under  the  act  and  further  exemplification  of 
the  construction  there  adopted:  (1)  In  Everett,  Trustee,  vs. 
Judson,  on  certiorari  to  the  same  court,  its  ruling  (192  Fed.  834, 
113  C.  C.  A.  158)  in  favor  of  the  executor  of  the  estate  of  the 
insured  bankrupt  was  aflSrmed.  Involuntary  proceedings  in 
bankruptcy  were  pending  against  the  insured  and  his  copartners 
in  business  when  the  insured  committed  suicide;  the  adjudica- 
tion of  bankruptcy  against  the  firm  occurring,  not  only  after  the 
appearance  of  the  insured  therein,  but  five  days  subsequent  to 
his  death.  ITe  owned  three  life  insurance  policies  aggregating 
$16,000,  made  payable  to  his  estate,  having  cash  surrender 
values  respectively,  subject  to  loans  thereon  which  left  a  small 
excess  over  such  value,  aggregating  $68.80,  when  the  petition  in 
bankruptcy  was  filed.  After  the  death  of  the  insured  the  insur- 
ance companies  paid  to  the  trustee  (under  agreement)  $8,675.14 
upon  the  policies,  and  the  issue  arose  over  claim  of  the  trustee 
to  the  entire  proceeds  and  claim  of  title  thereto  by  the  executor 
of  the  deceased,  less  the  above-mentioned  residue  of  cash  sur- 
render value.  The  opinion  thereupon,  referring  to  the  Burling- 
ham  Case,  states  that  "the  principles  therein  laid  down  are  con- 
trolling," but  that  the  instant  case  has  a  "feature  not  directly 
involved"  in  that  case,  as  the  death  of  the  insured  (by  suicide) 
occurred  prior  to  the  adjudication  of  bankruptcy.  Its  interpre- 
tation, in  that  view,  of  the  various  provisions  of  the  act  as 
fixing  the  line  of  cleavage,  so  that  "the  property  which  vests  in 
the  trustee  at  the  time  of  adjudication  is  that  which  the  bank- 
rupt owned  at  the  time  of  the  filing  of  the  petition,"  and  ruling 
thereupon  for  affirmance  of  the  order  in  favor  of  the  execu- 
tor's claim,  leave  no  room,  as  we  believe,  for  support  of  the  order 
in  favor  of  the  trustee  in  the  case  at  bar.  (2)  The  other  case  of 
Andrews,  Executor,  vs.  Partridge,  Trustee,  reached  the  Supreme 
Court,  through  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit.  It  involved,  in  substance,  like  issue  with 
that  presented  in  the  Burlingham  Case,  but  the  ruling  of  the  Cir- 
cuit Court  of  Appeals  awarded  the  net  proceeds  of  the  insurance 
policies  in  controversy  to  the  tnistee  in  bankruptcy.  191  Fed.  325, 
112  C.  C.  A.  69,  41  L.  R.  A.  (N.  S.)  123.  This  judgment  was  re- 
versed as  inconsistent  with  "the  principles  laid  down*'  in  each  of 
the  foregoing  cases. 

We  are  of  opinion,  therefore,  that  the  order  in  the  case  at  bar 
is  inconsistent  with  the  doctrine  thus  settled  by  the  Supreme 
Court,  and  that  the  petitioners  are  entitled  to  the  benefits  of  the 
policy  in  controversy.  The  contention  that  the  policy  is  not  one  of 
life  insurance,  within  the  meaning  and  effect  of  the  proviso  as 
above  constnied,  because  of  the  several  options  open  to  the  in- 
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sured  after  the  expiration  of  twenty  years,  we  believe  to  be  unten- 
able. Not  only  were  the  operative  terms,  at  the  date  of  bank- 
ruptcy, purely  life  insurance  for  the  benefit  of  the  wife,  but  we 
understand  the  policy,  as  an  entirety,  to  be  well  recognized — both 
generally  and  in  the  above  quotations  from  the  Burlingham 
Case — as  within  the  class  of  property  embraced  in  the  benefits  of 
the  proviso.  Policies  providing  like  optional  benefits  were  directly 
involved  in  Holden  vs.  Stratton.  ante,  and  Hiscock  vs.  Mertens 
(cited  with  approval  in  the  Burlingham  Case\  and  m  each  the 
application  of  the  proviso  to  such  policies  was  expressly  upheld. 
See  In  re  Welling,  wherein  like  form  of  policy  was  involved.  In 
reference  to  the  several  Wisconsin  authorities,  cited  for  and 
against  this  contention  on  behalf  of  the  trustee,  it  is  sufticient  to 
remark  that  their  definitions  of  life  insurance  policies  relate  alone 
to  exemptions  thereof  provided  by  the  state  statute,  so  that  ^their 
import  can  have  no  bearing  upon  the  present  inquiry,  although  of 
undoubted  importance  whenever  an  issue  arises  of  exemption 
within  such  statutes. 

In  conformity  with  the  foregoing  view  of  the  interpretation 
thus  adopted  by  the  ultimate  authority,  the  order  of  the  district 
court  is  reversed,  with  direction  to  grant  relief  sought  by  the 
I)etitioners. 


♦  •♦ 


COURT  OF  APPEALS  OF  KENTUCKY. 


SMITH 

vs. 

COMMONWEALTH   LIFE   INS.   CO.* 

1.  INSURANCE  —  LIFE  INSURANCE  —  AGENT  —  DELIVERY  OF 

POLICY. 

A  local  agent  of  an  insurance  company,  who  receives  a  policy  to  transmit 
it  to  the  insured  and  collect  the  premium  is  not  an  agent  of  the  in- 
sured. 

(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  219-230;  Dec.  Dig.  §  136.) 

2.  INSURANCE— LIFE    INSURANCE— LIABILITY    OF    INSURER 

—DELIVERY  OF  POLICY. 
Where  a  life  policy  provided  that  the  insurance  should  become  valid 
only  by  payment  of  the  first  premium  during  the  life  and  health  of 
the  insured,  and  that  no  obligation  was  assumed  by  the  company 
prior  to  the  date  and  delivery  of  the  policy,  nor  unless  on  that  day  the 
insured  was  alive  and  in  good  health,  the  insurance  did  not  become 
effective  upon  the  payment  of  the  premium  and  the  delivery  of  the 

*  Decision  rendered,  Jan.  27,  1914.    162  S.  VV.  Rep.  779. 
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policy  to  the  insurer's  agent,  where  the  instired  died  before  the  policy 
was  delivered  to  him. 
(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  219-230;  Dec.  Dig.  §  136.) 

Appeal  from  Circuit  Court,  McCraken  County. 

Action   by  Lena   Smith   against  the   Commonwealth   Life   Insurance 
Company.    From  a  judgment  for  defendant,  plaintifl*'  appeals.    Affirmed. 

J.   F.   Nicholson  and   Hazelip  &  Kahn,  both  of   Paducah,   for  Ap- 
pellant. 

Wheeler  &  Hughes,  of  Paducah,  for  Appellee. 

Clay,  C. 

The  defendant,  Commonwealth  Life  Insurance  Company,  is- 
sued to  Elvis  Wallace  a  policy  insuring  his  life  in  the  sum  of  $300 
in  favor  of  his  sister,  Lena  Wallace,  now  Lena  Smith.  The  policy 
is  dated  October  16,  1911.  Payment  being  refused,  the  plaintiff 
and  beneficiary,  Lena  Smith,  brought  this  action  against  defendant 
to  recover  thereon.  Plaintiff  avers  m  her  petition  that  the  insured, 
Elvis  Wallace,  died  from  drowning  on  the  night  of  October  16, 
191 1,  and  that  he  was  in  good  health  and  alive  when  the  policy  was 
issued  and  delivered.  She  further  alleged  that  the  premium  of 
fifteen  cents  for  the  week  of  October  16,  1911,  had  been  paid,  and 
there  was  due  during  that  year  a  balance  of  $7.65.  Claiming  that 
defendant  was  indebted  to  her  in  the  sum  of  $300,  less  $7.65,  she 
asked  judgment  for  the  balance,  amounting  to  $292.35,  with  in- 
terest. The  insurance  company  defended  on  the  ground  that  the 
policy  had  never  been  delivered  to  the  insured,  and  that  the  first 
week's  premium  had  never  been  paid.  At  the  conclusion  of  plain- 
tiff's evidence  the  trial  court  directed  a  verdict  in  favor  of  the 
defendant.    Plaintiff  appeals. 

Plaintiff  testified  that  defendant's  agent  came  to  her  house  on 
Tuesday  morning,  October  17th.  He  stated  to  her  that  her  broth- 
er's policy  had  come  and  he  could  not  find  her  brother.  He 
further  stated  that  he  tried  to  deliver  it  all  day  Saturday  and  Mon- 
day, but  could  not  find  him.  She  told  the  agent  that  she  had  the 
money  to  pay  on  the  policy,  and  he  could  deliver  it  to  her.  This 
the  agent  declined  to  do.  At  that  time  she  did  not  know  that  her 
brother  had  been  drowned.  She  saw  the  agent  again  on  the 
following  Saturday  and  he  refused  to  deliver  the  policy.  She  ad- 
mitted, however,  that  she  never  saw  the  agent  until  after  her 
brother  was  drowned.  Her  brother  was  in  good  health  on  Mon- 
day, October  16th. 

Mr.  Pace,  defendant's  agent  at  Paducah,  testified  that  the  policy 
in  question  was  delivered  to  him.  On  Monday  morning  he  carried 
the  policy  around  with  him.  He  collected  at  the  house  where  the 
sister  of  the  insured  lived.  The  insured  was  not  there.  On  being 
asked  if  the  premium  was  paid,  he  answered,  "Well,  yes,  I  suppose 
the  premium  was  paid."  He  further  stated  that  it  was  the  rule 
of  the  company  to  take  the  first  premium  out  of  the  ag;rnt's  salary. 
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It  was  paid  in  this  way.  He  was  not  reimbursed  by  the  insured, 
nor  did  any  one  else  repay  him.  Nor  did  the  company  ever  return 
the  fifteen  cents.  The  policy,  which  was  admitted  in  evidence, 
contains  the  following  provision : — 

"The  insurance  provided  for  in  this  policy  is  ba.sed  on  the  pay- 
ment, in  advance,  of  fifty-two  weekly  premiums  for  the  first  year, 
and  becomes  valid  only  by  payment  of  the  first  premium,  during 
the  lifetime  and  good  health  of  the  insured,  provided,  however, 
that  no  obligation  is  assumed  by  the  company  prior  to  the  date  and 
delivery  of  this  policy,  nor  unless,  on  said  date,  the  insured  is 
alive  and  in  sound  health." 

[1,  2]  We  refrain  from  discussing  the  question  of  the  payment 
of  the  first  premium,  since,  in  our  opinion,  that  question  is  not 
material  to  a  proper  determination  of  the  case.  This  is  not  a  case 
where  a  binding  contract  of  insurance  is  consummated  by  the 
unconditional  acceptance  of  an  application,  or  otherwise,  before 
the  issue  or  delivery  of  the  policy.  New  York  Life  Ins.  Co.  vs. 
Babcock,  104  Ga.  67,  30  S.  E  273,  42  L.  R.  A.  88,  69  Am.  vSt.  Rep. 
134.  No  question  of  waiver  is  presented :  nor  is  it  a  case  where  a 
broker  representing  the  insured  obtains  through  the  agent  of  the 
company  a  policy  of  insurance  which  was  delivered  by  the  agent 
to  the  broker  prior  to  the  death  of  the  insured.  New  York  Mutual 
Life  Ins.  Co.  vs.  Thomson,  94  Ky.  253,  22  S.  W.  87,  14  Ky.  Law 
Rep.  300.  By  the  express  terms  of  the  policy  the  company  in- 
airred  no  obligation  unless  the  policy  was  delivered  while  the  in- 
sured was  alive.  Defendant's  local  agent  was  not  the  agent  or 
broker  of  the  insured  The  delivery  of  the  policy  to  him  was  not 
a  delivery  to  the  insured.  The  local  agent  never  delivered  the 
policy  to  the  insured,  or  to  any  one  for  him,  prior  to  the  death  of 
the  insured.  Indeed,  the  policy  was  never  delivered  at  all.  That 
being  true,  the  contract  never  became  binding  on  the  defendant. 
Commonwealth  Life  Ins.  Co.  vs.  Davis,  136  Kv.  339,  124  S.  W. 
345;  McGregor  vs.  Metropolitan  Life  Ins.  Co./ 143  Ky.  494,  136 
S.  W.  889. 

Judgment  affirmed. 
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1.  INSURANCE-LIFE  POLICY— VESTED  INTEREST  OF  BENE- 

FICIARY. 

Where  a  husband  insures  his  life  for  the  benefit  of  his  wife  by  an  ordi- 
nary h*fe  policy,  the  property  in  the  policy  vests  at  once  in  the  bene- 
ficiary. 

(For  other  cases  see  Insurance,  Cent.  Dig.  §  1470;  Dec.  Dig.  §  586.) 

2.  INSURANCE— LIFE  POLICY— VESTED  INTEREST  OF  BENE- 

FICIARY. 
Where  the  interest  of  the  beneficiary  in  a  life  policy  is  not  vested,  but 

the  insured  reserves  the  right  to  change  the  beneficiary  without  her 

consent,  the  property  in  the  policy  is  in  the  insured  and  liable  for  his 

debts. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1469;  Dec.  Dig.  §  587.) 

3.  EXECUTION   —   SUPPLEMENTARY    PROCEEDINGS   —   EVI- 

DENCE. 

Where,  in  a  supplementary  prosecution  to  punish  ti  debtor  for  violation 
of  an  injuction  restraining  him  from  disposing  of  his  property,  the 
only  evidence  as  to  the  terms  of  an  insurance  policy  was  the  state- 
ment of  the  insurance  agent,  not  purporting  to  be  a  quotation  from 
the  policy,  that  the  policy  was  pavable  to  the  debtor  with  the  wife  as 
beneficiary  with  the  right  of  a  debtor  to  change  the  beneficiary 
without  her  consent,  it  was  insufficient  to  show  that  the  policy  was 
not  the  usual  one  in  which  the  right  of  the  benehciary  is  vested. 

(For  other  cases,  see  Execution,  Cent.  Dig.  §  1201;  Dec.  Dig.  §  418.) 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Proceedings  supplementary  to  execution  by  William  Jacobs,  judg- 
ment creditor,  against  Herman  Strum wasser,  judgment  debtor.  From  an 
order  finding  defendant  guilty  of  contempt,  he  appeals.    Reversed. 

Argued  January  term,  1914,  before  Lehman,  Page,  and  Bijur,  JJ. 

Wesselman  &  Kraus,  of  New  York  City  (Bertram  L.  Kraus,  of  New 
York  City,  of  counsel),  for  Appellant. 

Isadore  Apfel,  of  New  York  City  (C.  Bertram  Plante,  of  New  York 
City,  of  counsel),  for  Respond'ent. 

Pach,  J. 
The  iudginent  debtor  testified  uji-on  his  examination  in  supple- 
mentary proceedings  that  be  was  carrying  a  $10,000  life  insur- 
ance policy  witb  the  Northwestern  Insurance  Company.     In  sup- 
port of  the  motion  to  punish  him  for  contempt  was  read  the  affi- 

♦  Decision  rendered,  Jan.  16,  1914.     145  N.  Y.  Supp.  916. 
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daWt  of  the  office  superintendent  of  the  New  York  agency  of  the 
said  insurance  company,  which  states  that  on  May  20,  1913,  the 
debtor  and  his  wife,  who  was  the  beneficiary  under  the  policy, 
jointly  applied  for  and  received  a  loan  of  $675  uiK>n  the  policy,  a 
check  for  which  amount  was  sent  to  the  debtor  on  May  22,  1913, 
payable  to  himself  and  beneficiary,  and  that  the  policy  in  question 
was  payable  to  the  debtor's  wife,  Tennie  Strumwasser,  with 
right  to  the  insured  to  change  the  beneficiary  without  the  benefi- 
ciary's consent.  In  opposition  to  the  n^otion  were  submitted  the 
affidavits  of  the  debtor  and  his  wife  that  when  the  policy  was 
first  issued  in  1906  it  was  assigned,  transferred,  and  delivered  to 
the  i>eneficiar\',  the  debtor's  wife,  and  has  ever  since  been  in  her 
possession,  and  that  the  loan  upon  the  policy  was  obtained  for  the 
debtor's  wife,  and  she  received  all  the  proceeds  thereof. 

[1,  2]  The  principal  question  to  be  detenrjined  is  whether  or  not 
the  policy  was  the  property  of  the  debtor  and  liable  for  his  debts. 
It  is  well-established  law  that,  where  a  husband  insures  his  ilfe  for 
the  benefit  of  his  wife  by  an  ordinary  life  policy,  the  property  in 
the  policv  vests  at  once  in  the  beneficiary  (Whitehead  vs.  N  Y. 
Life  Ins.  Co.,  102  N.  Y  143,  6  N.  E.  267.  55  Am.  Rep.  787),  and  it 
cannot  be  reached  by  creditors  of  the  husband  f  Baron  vs.  Brum- 
mer,  100  N.  Y.  372,  3  N.  E.  474;  N.  Y.  Domestic  Relations  I^w, 
§  52).  Provided  there  are  no  specific  provisions  contained  in  the 
present  policy  to  take  it  out  of  the  operation  of  this  rule,  it  is  clear 
that  the  property  upon  which  the  debtor  and  his  wife  obtained  the 
loan  was  exempt  from  execution  and  not  within  the  terms  of  the 
injunction,  and  no  fine  for  contempt  could  be  predicated  upon  the 
acts  committed.  It  is  claimed,  however,  upon  authority  of  In  re 
Wolf  (D.  C.)  21  Am.  Bankr.  Rep.  452,  165  Fed.  984,  and  Matter 
of  White,  23  Am.  Bankr.  Rep.  90,  174  Fed.  333,  98  C.  C.  A.  205, 
26  L-  R.  A.  (N  S.)  451,  that,  because  the  policy  here  in  questior. 
contained  a  provision  that  the  beneficiary  could  l>e  changed  by  the 
insured  without  the  consent  of  the  present  beneficiary,  there  was 
no  vested  interest  in  the  wife,  and  the  policy  was  still  within  the 
debtor's  control  and  subject  to  his  debts.  Had  there  been  any  com- 
petent evidence  before  the  learned  justice  at  special  term  as  to 
the  terms  of  the  policy  and  the  existence  of  the  debtor's  right  to 
change  the  beneficiary  at  will,  it  might  possibly  have  brought  the 
case  within  the  niles  established  by  the  cases  relied  upon,  namely, 
that  where  the  interest  of  the  beneficiary  is  not  vested  the  policy  is 
not  payable  absolutely  to  the  wife  and  is  within  the  husband's  con- 
trol and  liable  for  his  debts;  but  the  policy  has  not  been  in  evi- 
dence, and  no  competent  proof  of  its  tenns  has  been  adduced. 
The  only  evidence  of  the  terms  of  the  policy  is  the  statement  con- 
tained in  the  affidavit  of  the  insurance  agent  that  ''the  policy  in 
question  is  payable  to  Jennie,  his  wife,  with  right  to  change  the 
beneficiary  without  Said  beneficiary's  consent."  This  statement 
does  not  purport  to  be  a  quotation  from  the  policy  and  is  nothing 
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more  than  a  conclusion  on  the  part  of  the  deponent.  It  is  im- 
possible to  determine  from  the  evidence  that  the  policy  is  not  the 
usual  one  in  which  the  right  of  the  beneficiary  is  vested.  For  this 
reason  I  am  constrained  to  hold  that  there  was  not  sufficient  com- 
petent evidence  of  the  commission  by  the  debtor  of  a  violation  of 
the  injunction  to  sustain  the  order  appealed  from. 

[3]  There  is  also  another  ground  upon  which  the  order  must 
be  reversed.  Both  the  debtor  and  his  wife  have  sworn  to  the 
fact  that  in  1906  the  policy  was  transferred  and  delivered  to  the 
wife,  who  was  the  sole  beneficiary,  and  has  ever  since  been  in  her 
possession.  This  in  itself  vested  the  whole  property  in  the  polic>' 
in  the  donee  and  divested  any  right  which  the  husband  may  have 
had  by  the  terms  of  the  policy  to  change  the  beneficiary.  McGlynn 
vs.  Curr>%  82  App.  Div.  431,  81  N.  Y.  Supp.  855.  The  property  in 
question  was  therefore  not  property  of  the  debtor,  and  he  was 
guilty  of  no  contempt  in  joining  with  his  wife  in  obtaining  the  loan 
for  her  benefit. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and 
disbursements  to  be  applied  upon  the  judgment.    All  concur. 


♦  ♦♦ 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Term.    First  Department. 
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WACHTEL 

vs. 
HARRISON.* 

1.  INSURANCE  —  LIFE  INSURANCE  —  CHANGE  OF  BENEFI- 

CIARIES. 

A  clause  in  an  industrial  life  policy  that  a  production  by  the  company  of 
the  policy  and  a  receipt  for  the  sum  assured  signed  by  an  executor, 
husband,  blood  relative,  or  lawful  beneficiary  of  the  deceased  shall  be 
conclusive  evidence  of  payment  to  the  person  lawfully  entitled,  would 
not  affect  the  rights  of  the  beneficiary  named  in  the  policy  or  permit 
a  change  of  the  beneficiary  without  the  consent  of  the  original  bene- 
ficiary. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1461-1466;  Dec  Dig.  § 
585.) 

2.  INSURANCE  —  LIFE  INSURANCE  —  CHANGE  OF  BENEFI- 

CIARIES. 
A  paper  signed  by  decedent  purporting  to  change  the  beneficiary  in  an 
industrial  life  policy  would  not  have  that  effect  if  it  was  not  con- 

~  Decision  rendered,  Feb.  13,  1914.    145  N.  Y.  Supp.  989. 
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sented  to  by  the  original  benefidary  where  the  policy  did  not  provide 
for  change  of  beneficiaries  without  the  beneficiary's  consent. 
(For  other  cases  see  Insurance,  Cent.  Dig.  §  1469;  Dec  Dig.  §  587.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Gertrude  Wachtel  against  the  Metropolitan  Insurance  Com- 
pany, on  a  policy,  in  which  the  company  interpleaded  Joseph  Harrison. 
From  a  part  of  a  judgment  directing  that  the  proceeds  of  a  life  insur- 
ance policy  be  paid  to  plaintiff,  Harrison  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  January  term,  1914,  before  Lehman,  Page,  and  Bijur,  J  J. 

Emanuel  Cellcr,  of  New  York  City,  for  Appellant. 
Louis  Levene,  of  New  York  City,  for  Respondent. 

P.XCU,  J. 
The  plaintiff  sued  the  insurance  company  upon  three  separate 
policies  of  insurance  upon  the  life  of  Mary  Harrison,  deceased. 
The  defendant  Joseph  Harrison  made  a  demand  upon  the  company 
for  payment  of  the  amount  due  upon  the  policies  and  was  by  order 
of  the  court  interpleaded,  and  the  action  was  Contested  between 
him  and  the  plaintiff;  the  insurance  company  having  paid  the 
amount  due  into  court.  Judgment  was  granted  for  the  plaintiff 
for  the  full  amount  with  costs,  and  this  appeal  is  taken  from  the 
part  of  the  judgment  which  directs  the  amount  due  upon  policy 
No.  4145182  to  be  paid  to  the  plaintiff. 

The  policy  in  question  is  what  is  known  as  an  "Industrial  Pol- 
icy," which  is  a  form  of  policy  in  which  for  a  small  weekly  pre- 
miiun  the  life  is  insured  for  a  small  amount,  in  this  instance  $75. 
The  policy  and  applications  were  placed  in  evidence  and  together 
from  the  contract  of  insurance.  In  the  application,  Joseph  Har- 
rison, the  defendant  herein,  was  named  as  beneficiary,  and  no  right 
was  reserved  to  the  insured  to  change  the  beneficiary  without  his 
consent.  The  policy  itself  refers  to  the  application  and  states 
that  it  "is  hereby  made  a  part  -of  the  contract."  It  makes  no 
further  specific  mention  of  a  beneficiary  except  an  agreement  to 
pay  the  amount  of  the  insurance  "to  the  person  or  persons  desig- 
nated on  condition  fifth  herein." 

[I]  Condition  fifth  is  a  clause  which  states  that  a  production 
hy  the  company  of  the  policy  and  a  receipt  for  the  sum  assured 
signed  by  an  executor,  administrator,  husband  or  wife,  or  relative* 
bv  blood  or  lawful  beneficiary  of  the  deceased,  shall  be  conclusive 
evidence  that  it  has  been  pafd  to  the  person  lawfully  entitled  to  re- 
ceive it.  It  has  been  frequently  held  that  such  a  clause,  which  is 
common  in  industrial  policies  is  merely  intended  as  a  protection  to 
the  insurance  company  in  making  quick  pa)rment  upon  the  policy 
and  does  not  either  "grant  or  take  away  a  cause  of  action  from 
anv  person"  on  the  policv  (Ruoff  vs.  John  Hancock  Mut.  Life 
Ins.  Co.,  86  App.  Div.  447,  83  N.  Y.  Supp.  758),  so  that,  though 
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the  company  might  have  been  protected  under  the  terms  of  the  pol- 
icy in  making  payment  to  the  plaintiff  (Cohen  vs.  John  Hancock 
Mut.  Life  Ins.  Co.,  135  App.  Div.  776,  119  N.  Y.  Supp.  850),  the 
rights  of  the  defendant  as  beneficiary  are  not  affected  by  the  clause. 
He  is  the  beneficiary  named  in  the  policy,  and  no  right  to  make  a 
change  of  beneficiary  without  his  consent  existed.  Garner  vs. 
Germania  Life  Ins.  Co.,  110  N.  Y.  266,  18  N.  E.  130.  1  L.  R.  A. 
256;  Whitehead  vs.  N.  Y.  Life  Ins  Co.,  102  N.  Y.  143,  6  N.  E. 
267,  55  Am.  Rep.  787. 

[2]  The  plaintiff's  alleged  rights  under  the  policy  were  based 
upon  a  paper  signed  by  the  deceased  which  purported  to  change 
the  beneficiary  to  her  name,  but  there  is  no  evidence  that  it  was 
consented  to  by  the  defendant,  and  it  is  accordingly  without  legal 
effect.  The  defendant  as  the  beneficiary  designated  in  the  policy 
is  entitled  to  its  proceeds,  together  with  whatever  proportion  of 
the  mortuar}'  bonus  of  $47.50  has  accrued  upon  the  policy.  As  the 
proportion  of  the  aggregate  bonus  which  belongs  to  this  policy  has 
not  been  shown,  a  new  trial  will  have  to  be  directed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


-♦♦♦- 
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SITREME  LODGE  K  P.  vs.  CONNELLY.* 
(Supreme  Court  of  Alabama.) 

1.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— ACTION   ON 

POLICy— QUESTION  FOR  JURY— AGENCY. 

In  an  action  against  a  fraternal  order  upon  a  certificate  of  insurance, 
whether  a  clerk  of  the  local  agent  of  the  order  had  authority  to 
refuse  to  receive  a  monthly  assessment  on  the  ground  that  the  insured 
was  not  shown  by  the  books  tq  be  a  member  of  the  order  held,  under 
the  evidence,  a  question  for  the  jury. 

(For  other  cases,  see  Insurance^  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

2.  INSURANCE— AGENCY  FOR  INSURER. 

The  power  conferred  on  an  agent  representing  an  insurance  company  is 

not  such  that  it  cannot  be  delegated. 
(For  other  cases,  sec  Insurance,  Cent.  Dig.  §  1836;  Dec  Dig.  §  695.) 

3.  INSURANCE  —  MUTUAL  BENEFIT  INSURANCE  —  AGENCY 

FOR  INSURER  —  POWERS  OF  AGENT  —  PROVISIONS  IN 
POLICY. 
A  provision  in  a  by-law  of  a  fraternal  order,  which  was  made  a  part  of 
an  insurance  policy,  that  no  person  should  be  agent  of  the  order  for 
the  collection  of  assessments  or  authorized  to  receive  any  money, 
etc.,  until  he  should  have  executed  a  bond,  and  the  same  should  have 

*  Decision  rendered,  Jan.  22,  1914.    64  South.  Rep.  362. 
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been  approved  b}'  the  board  of  control,  did  not  charge  the  insured 
with  notice  that  an  employee  of  a  local  agent  had  no  authority  to 
receive  monthly  assessments,  or  that  the  local  agent  had  no  authority 
to  delegate  such  power  to  the  clerk. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1903,  1905;  Dec.  Dig.  § 
753.) 

4.  INSURANCE— MUTUAL      BENEFIT       INSURANCE— ASSESS- 

MENTS—TENDER— WAIVER. 
Where  the  local  agent  of  a  fraternal  order  refused  to  receive  a  tendered 

monthly  assessment  by  an  insured  on  the  ground  that  he  was  not 

a  member  of  the  order,  the  insured  was  not  obligated  to  make  tenders 

of  subsequent  assessments. 
(For  other  ca.ses,  sec  Insurance,  Cent.  Dig.  §  1906;  Dec.  Dig.  §  754.) 

5.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— NOTICE  OF 

LOSS— ESTOPPEL  OR  WAIVER. 

Where  a  fraternal  order  repudiated  a  contract  with  an  insured  and  re- 
fused to  receive  a  monthly  assessment  on  the  ground  that  he  was  not 
a  member,  the  beneficiary  of  the  policy  was  not  obligated  to  make 
seasonable  proof  of  the  death  of  the  insured,  as  required  by  the 
policy,  in  order  to  recover  thereon. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1963-1965;  Dec.  Dig.  $ 
7g9.) 

Appeal  from  City  Court  of  Birmingham ;  H.  A.  Sharpe,  Judge. 
Action  by  Francis  Connelly  against  the  Suprcm.e  Lodge  Knights  of 
P3rthia8.    Judgment  for  plaintift,  and  defendant  appeals.    Affirmed. 

Perdue  &  Cox,  of  Birmingham,  for  Appellant. 
Allen  &  Bell,  of  Birmingham,  for  Appellee. 


-♦♦♦- 


SUPREMK  FOREST  WOODMEN  CIRCLE  vs  KNIGFIT.* 
(Court  of  Appeals  of  Alabama.) 

1.  INSURANCE— ACTION  ON  POLICY— EVIDENCE  AS  TO 
AGREEMENT  OUTSIDE  OF  POLICY— STATUTE. 

Under  Code  1907,  §  4579,  providing  that  no  insurance  company  shall  make 
any  agreement  as  to  the  policy  contract  other  than  that  plainly  ex- 
pressed in  the  policy  itself,  and  section  4562,  excepting  "any  secret 
benevolent  society  such  as  Masons,  Odd  Fellows,  ♦  *  ♦  or  others  of 
like  kind,"  a  contract  of  insurance  on  the  assessment  plan,  not  showing 
that  the  insurer  was  either  a  secret  or  benevolent  order,  or  that  it 
issued  the  policy  on  other  than  a  business  basis  for  an  equivalent  re- 
ceived, was  not  within  the  exception,  and  hence  evidence  offered  by 
it  of  an  agreement  as  to  the  contract,  shown  only  by  an  instrument 
separate  from  the  policy,  was  properly  excluded. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1673-1675;  Dec.  Dig.  § 
651.) 

*  Decision  rendered,  Dec.  18,  1913.    64  South.  Rep.  196. 
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Z  INSURANCE—ACTION     ON     CONTRACT— EVIDENCE     ANl 

ISSUES. 
Where  there  was  nothing  in  the  terms  of  an  insurance  contract  by  whic 

the  insurer's  liability  would  be  affected  by  the  fact  that  insured  die 

of  a  heart  disease,  it  was  not  error  to  exclude  proof  of  such  fac 

since  it  was  immaterial  and  irrelevant. 
(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  1691-1693;  Dec.  Dig.  §  65Q. 

Appeal  from  City  Court  of  Bessemer;  J.  C.  B.  Gwin,  Judge. 

Action  by  Mary  E.  Knight  against  the  Supreme  Forest  Wcodme 
Circle  on  an  insurance  policy  contract  on  the  life  of  William  L.  Knigh 
in  which  plaintiff  was  named  as  beneficiary.  Judgment  for  plaintiff,  an 
defendant  appeals.    Affirmed. 

J.  T.  Lowry,  of  Ensley,  and  Arthur  H.  Burnett,  of  Omaha,  Neb.,  fc 
Appellant. 

Estes,  Jones  &  Welch,  of  Bessemer,  for  Appellee. 


-♦♦#- 


JOHNSON  vs,  NEW  YORK  LIFE  INS.  CO.  (SWANSO^ 
:m  Interpleader).* 

»■   /  (Supreme  Court  of  Colorado.) 

••I  1.  PLEADING— MOTION  FOR  JUDGMENT. 

•*  Judgment  on  the  pleadings  is  proper  where  the  facts  alleged  in  the  plca( 

y  ings,  if  admitted  to  be  true,  are  such  that  no  other  judgment  cou! 

have  been  rendered. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  1048-1051 ;  Dec.  Dig.  }  343 


2.  INSURANCE— LIFE  POLICY— BENEFICIARY. 

Where  a  life  policy  contains  no  provisions  for  a  change  of  beneficiar 
the  beneficiary  acquires  a  vested  interest  which  cannot  be  trans  fern 
by  the  insured  without  the  beneficiary's  consent,  and,  where  the  poli< 
provides  for  a  change,  a  beneficior/s  interest,  while  subject  to  1 
defeated,  can  be  defeated  only  in  the  manner  prescribed  in  the  polic 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1469;  Dec.  Dig.  §  5S7.) 

3.  INSURANCE— LIFE  INSURANCE— CHANGE  IN  BENEFICIARY 
Where  a  life  policy  provided  for  change  of  beneficiary  upon  written  notii 

to  the  insurer  at  the  home  office,  the  failure  of  insured  to  comp 
with  rhc  regulation  cannot  be  excused  because  he  was  an  ignonti 
foreigner,  and  was  too  poor  to  make  several  trips  to  the  office  < 
the  agent  who  issued  the  policy;  it  appearing  that  he  recognized  t1 
conditions  in  the  policy  by  attempting  at  one  time  to  comply  wil 
them. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1469;  Dec.  Dig.  §  S87.) 

♦  Decision  rendered.  Nov.  3.  1913.    Rehearing  denied,  Feb.  2,  1914.    i: 
Pac.  Rep.  414. 
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4.  INSURANCE— LIFE  INSUR.ANCE— ASSIGNMENTS. 

WBere  a  iifc  policy  is  assigned,  the  assignee  acquires  only  the  rights  of 
the  insured,  and  such  assignment  will  not  divest  the  right  of  the  bene- 
ficiary to  collect  the  proceeds  of  the  policy  upon  the  death  of  the 
insured;  it  appearing  that  the  only  right  insured  had  was  to  collect 
the  policy  upon  maturity  or  to  change  the  form  of  insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  488,  489,  494-496;  Dec  Dig. 
§  219.) 
Gabbert  and  Scott,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  city  and  county  of  Denver;  Greeley 
W.  Whitford,  Judge. 

Action  by  Sophia  Peterson  Johnson  against  the  New  York  Life  In- 
surance Company,  in  which  Lisa  Swanson  interpleaded.  There  was  a 
judgment  for  the  interpleader,  and  plaintiff  brings  error.    Affirmed. 

Stark  &  Martin,  of  Denver,  for  Plaintiff  in  Error. 

H.  R.  Sahlgaard,  M.  B.  Carpenter,  and  A.  Newton  Patton,  all  of 
Denver,  for  Interpleader. 

Hindry  &  Friedman,  Guy  K.  Brewster,  George  Allan  Smith,  and  B. 
E.  Woodward,  all  of  Denver,  Amici  Curiae. 


♦  ♦♦ 


POLD  vs.  NORTH  AMERICAN  UNION.* 
(Supreme  Court  of  Illinois.) 

1.  INSURANCE  —  MUTUAL  BENEFIT  ASSOCIATION  —  CON- 

TRACTS —  POWER  TO  MAKE  —  FORFEITURE  OF  BENE- 
FITS. 

Under  the  general  power  of  a  mutual  benefit  association  to  make  con- 
tacts for  death  benefits  with  its  members,  the  power  existed  to  in- 
sert a  clause  for  forfeiture  of  benefits  in  case  of  suicide  by  the  mem- 
ber; such  clause  having  been  authorized  by  a  by-law  regularly  adopted 
by  the  association. 

(For  other  cases,  see  Insurance,  Ont.  Dig.  §  1956;  Dec.  Dig.  §  788.) 

2.  INSURANCE— MUTUAL    BENEFIT    ASSOCIATION— POWERS 

—STATUTES. 

Under  Laws  1893,  p.  130,  prescribing  powers  conferred  on  mutual  benefit 
associations,  such  an  association  had  power  to  provide  for  forfeiture 
of  benefits  in  case  of  suicide  by  the  member,  whether  sane  or  insane. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1956;  Dec.  Dig.  §  788.) 

3.  INSURANCE— MITTUAL     BENEFIT     SOCIETIES— BY-LAWS- 

BENEFITS— FORFEITURE— SUICIDE. 
Where  a  mutual  benefit  certificate  was  accepted  subject  to  the  provision 
that  the  insured  would  comply  with,  and  that  the  benefits  should  be 
subject  to.  all  laws,  rules,  and  usages  then  in  force  or  that  thereafter 
might  be  enacted,  and  the  association  thereafter  properly  adopted  a 

*  Decision   rendered,  Dec.   17,   1913.     Rehearing  denied,  Feb.   16,   1914 
104  N.  E.  Rep.  4. 
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by-law  providing  that  in  case  of  a  suicide  of  a  member,  he  should 
forfeit  all  right  to  benehts,  but  that  the  beneficiary  should  receive  a 
sum  equal  to  the  anicaint  paid  by  the  member  to  the  mortuary  fund,  it 
was  binding  on  the  member,  and,  he  having  died  from  suicide,  his 
beneficiary  could  only  recover  the  amount  actually  paid  into  the  mor- 
tuary fund,  notwithstanding  the  original  charter  of  the  society,  pro- 
viding that  it  was  organized  to  establish  a  benefit  fund  from  which  a 
death  benefit  should  be  paid  on  the  death  of  a  beneficiary  member  in 
good  standing,  etc. 
<For  other  cases,  see  Insurance,  Cent  Dig.  §  1855;  Dec.  Dig.  §  719.) 

Appeal  from  Appellate  Court,  First  District,  on  Error  to  Municipal 
Court  of  Chicago;  Edward  A.  Dicker,  Judge. 

Action  by  Johanna  Fold  against  the  North  American  Union.  Judg- 
ment for  plaintiff  for  less  than  relief  demanded,  and  she  appeals.  Af- 
firmed. 


George  F.  Barrett,  of  Piano,  and  Edmund  S.  Cummings,  of  Chicago, 
for  Appellant. 

Robert  S.  lies,  of  Cliicago,  for  Appellee. 


-♦♦♦- 


JOHNSON  vs,  GRAND  LODGE  A.  O.  U.  W.  of  Kansas, 

ET  AL.* 
(Supreme  Court  of  Kansas.) 


I 

7 


INSURANCE  —  DIVORCE  --  FRATERNAL  BENEFIT  CERTIFI- 
CATE—BENEFICIARY —  DIVORCED  WIFE  —  BURDEN  OF 
PROOF. 

An  insurance  policy  for  $2,000,  issued  by  a  fraternal  benefit  association 
upon  the  life  of  a  member,  named  his  wife  as  the  beneficiary.  She 
obtained  a  decree  of  divorce  from  her  husband  and  a  judgment  in 
her  favor  for  $1,500,  which  the  decree  of  divorce  provided  should 
be  a  lien  upon  certain  property  owned  by  the  husband.  Six  days 
after  the  divorce  was  granted  the  husband  died  without  having  des- 
ignated another  beneficiary.  In  an  action  by  the  former  wife  against 
his  heirs  to  recover  the  proceeds  of  the  policy,  it  is  he\d\ — 

(a)  Under  the  by-laws  of  the  association  and  by  the  express  provisions 
of  section  4303,  General  Statutes  1909,  the  plaintiff  would  not  be  en- 
titled to  payment  of  the  certificate  unless  she  was  dependent  upon  the 
member  at  the  time  of  his  death. 

(b)  Whether  the  plaintiff  in  this  case  was  dependent  within  the  meaning 
of  the  by-laws  and  the  provisions  of  the  statutes  depended  upon  facts, 
the  burden  of  proving  which  rested  upon  her. 

(c)  Notwithstanding  the  complete  dissolution  of  the  marriage  relation  by 
the  decree  of  divorce,  if  it  were  shown  that  by  the  death  of  her 
former  husband  the  plaintiff  was  deprived  of  all  means  to  enforce  the 
collection  of  her  judgment,  she  would  be  regarded  as  a  dependent 
upon  him  to  the  extent  of  her  interest  in  the  judgment,  and  in  that 


♦  Decision  rendered,  Jan.  10,  1914. 
the  Court. 


137  Pac.  Rep.  1190.     Syllabus  by 


Digitized  by 


Google 


Life.]        Knights  of  Maccabees  of  World  vs.  Shields.  459 

event  she  could  maintain  an  action  upon  the  policy  to  recover  the 
amount  of  the  judgment  and  costs,  btit  no  more.  Any  balance  due 
upon  the  policy  would,  in  that  event,  be  payable  to  the  heirs  of  the 
member. 

Id)  The  fact  alone  that  when  the  death  of  the  former  husband  occurred 
her  judgment  had  not  been  satistied,  would  not  make  her  a  dependent 
upon  him  if  his  death  did  not  prevent  the  collection  of  her  judgment. 

(e)  Since  ever/  reasonable  inference  to  be  drawn  from  the  record  and 

from  plaintiff's  attitude  in  the  court  below,  as  well  as  here,  compels 

^  the  conclusion  that  there  is  nothing  to  prevent  her  from  obtaining 

full  satisfaction  of  her  judgment,  she  is  not  a  dependent  upon  her 

former  husband,  and  therefore  cannot  maintain  the  action. 

(For  other  cases/ see  Insurance,  Cent.  Dig.  §§  1936,  1967-1972,  197^  1980, 
1Q99-2002;  Dec.  Dig.  §§  793,  797,  SI 7;  Divorce,  Cent.  Dig.  §  551;  Dec. 
Dig.  §169.) 

Appeal  from  District  Court,  Sedgwick  County. 

Action  by  Cora  A.  Johnson  against  the  Grand  Lodge  Ancient  Order 
of  United  Workmen  of  Kansas  and  othei's.  From  judgment  for  de- 
fendants, plaintiff  appeals.    A-ffirmed.  -  - 

Dale  &  Araidon,  of  Wichita,  for  Appellant. 

George  Gardner  and  Jean  Madalene,  both  of  Wichita,  for  Appellees. 


»♦» 


knights  of  maccabees  of  the  world  vs, 
shie;lds.* 

(Court  of  Appeals  of  Kentucky.) 

INSURANCE-FRAUD  IN  OBTAINING  POLICY— RETURN  OF 
PREMI UM— TENDER. 

It  is  unnecessary  that  defendant,  with  its  defense,  that  the  insurance  policy 
sued  on  was  obtained  by  fraud,  tender  the  premiums  received ;  but,  if 
it  prevails,  there  should  be  a  judgment  against  it  for  such  premiums, 
without  additional  pleadings  and  evidence  unless  necessary  to  disclose 
the  amount 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  570;  Dec.  Dig.  §  269.) 

On  petition  for  rehearing.    Overruled. 

For  former  opinion  see  156  Ky.  270,  160  S.  W.  1043. 

•  Decision  rendered,  Jan.  20,  1914.    162  S.  W.  Rep.  778. 
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SECURITY  MUT.  LIFE  INS.  CO.  vs.  LITTLE.* 
(Court  of  Appeals  of  Kentucky.) 

1.  INSURANCE  —  ACTIONS  ON  POLICIES  —  QUESTIONS  FOR 

JURY. 
In  an  action  on  a  life  insurance  policy,  evidence  as  to  the  materiality  of 

false  representations  by  insured  concerning  the  previous  conditions  of 

his  health  held  to  make  a  question  for  the  jury  and  to  support  a 

verdict  for  plaintiff. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec  Dig.  i 

668.) 

2.  TRIAL-PROVINCE    OF    COURT    AND    JURY— WEIGHT    OF 

EVIDENCE. 

Before  a  jury  should  be  deprived  of  the  right  to  pass  upon  and  weig^  ex- 
pert testimony,  it  should  clearly  appear  that  there  is  absolutely  no  con- 
flict in  such  testimony  or  in  the  evidence  upon  which  it  is  based. 

(For  other  cases,  see  Trial,  Ctnt.  Dig.  §§  342,  343;  Dec.  Dig.  §  143.) 

Appeal  from  Circuit  (x)urt,  Hickman  County. 

Action  by  John  T.  Little  against  the  Security  Mutual  Life  Insurance 
Company.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Bruce  &  Bullitt  and  Keith  L.  Bullitt,  all  of  Louisville,  and  R.  L.  Smith, 
of  Clinton,  for  Appellant. 

Robbins  &  Robbins,  of  Mayfield,  and  Bennett,  Robbins  &  Thomas,  of 
Clinton,  for  Appellee. 

♦  Decision  rendered,  Feb.  5,  1914.    162  S.  W.  Rep.  1131. 


I 

7 


WESTERN  &  SOUTHERN  LIFE  INS.  CO.  vs.  GILTNANE.* 
(Court  of  Appeals  of  Kentucky.) 

i.  CONTINUANCE— RIGHT— AMENDMENT  OF  PLEADINGS. 

Where  the  petition,  in  an  action  on  a  life  insurance  policy,  did  not  allege 
payment  of  weekly  premiums  as  required  by  the  contract,  the  amend- 
ment of  the  petition  by  alleging  such  facts  was  not  ground  for  a  con- 
tinuance on  application  of  the  insurer. 

(For  other  cases,  see  Continuajicc,  Cent.  Dig.  §§  99-112;  Dec.  Dig.  §  30.) 

2.  INSURANCE— LIFE  INSURANCE— TENDER  OF  PREMIUMS. 

When  insured  applied  for  additional  insurance,  the  local  agent  told  her  that 
it  would  be  neccssafy  to  deliver  the  old  policy  to  him  before  another 
could  be  issued,  and,  after  receiving  the  policy,  the  company  refused  to 
return  it  or  receive  any  further  premiums,  on  the  fin'ound  that  an  ex- 
amination of  insured  showed  chat  she  was  not  then  an  insurable  risk. 

♦  Decision  rendered,  Feb.  5,  1914.    163  S.  W.  Rep.  192. 
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Held,  that  the  company's  notice  that  it  would  not  receive  any  further 
premiums  relieved  insured  from  the  necessity  of  thereafter  tendering 
such  premiums,  so  that  she  was  not  in  default  for  not  doing  so 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  925-960;  Dec  Dig.  §  362.) 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas  Branch, 
Second  Division. 

Action  by  Annie  Giltnane  against  the  Western  &  Southern  Life  Insur- 
ance Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Lanier  &  Lanier,  and  Du  Relle  &  Fleece,  all  of  Louisville,  for  Appel- 
lant 

Dtiffin,  Sapinsky  &  Duffin  and  Thos.  Walsh,  all  of  Louisville,  for 
Appellee. 


-#♦♦- 


SHOREY  vs,  WEBB.* 
(Court  of  Appeals  of  Mar>'land.) 

INSURANCE— LIFE  INSURANCE— ASSIGNMENT— DELIVERY- 
EVIDENCE. 

Evidence  that  insured  executed  a  formal  assignment  to  his  wife  of  the 
policy  on  his  life,  that  it  was  sent  to  the  home  office  of  the  insurer, 
to  be  noted  or  recorded  by  it  m  accordance  with  the  terms  of  the 
policy  and  that,  after  it  was  acknowledged  and  returned  by  insurer,  it 
was  pasted  on  the  policy,  and  so  remained  for  more  than  thirty  years, 
till  after  the  death  of  the  wife,  is  sufficient  to  warrant  the  presumption 
of  legal  delivery  of  the  assignment;  not  negatived  by  the  assignment 
being  found  among  insured's  papers  after  his  death,  subsequent  to  hers. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  480;  Dec.  Dig.  §  211.) 

Appeal  from  Circuit  Court  of  Baltimore  City;  Henry  Duffy,  Judge. 

"To  be  officially  reported." 

Suit  by  Augitsta  Webb  against  Mary  Jane  Shorey,  administratrix  of 
Margaret  Ella  Webb,  deceased.  Decree  for  complainant,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Thomas,  Urner,  Stockbridge, 
and  Constable,  JJ. 

Cliarles  F.  Harley  of  Baltimore  (ilarley  &  Wheltle,  of  Baltimore,  on 
the  brief),  for  Appellant. 

H.  Marcus  Denison  and  Richard  S.  Culbreth,  both  of  Baltimore  for 
Appellee. 

*  Decision  rendered,  Jan  13,  1914.  89  Atl.  Rep.  391. 
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OXMON  vs,  MODERN  WOODMEN.  OF  AMERICA.* 
(Supreme  Court  of  Minnesota.) 


;  » 

\7 


INSURANCE  —  FRATERNAL  BENEFICIARY  ASSOCIATION  — 
PROCESS. 

Section  3555,  Gen.  St.  1913,  authorizing  service  of  process  upon  a  foreign 
beneficiary  association  by  serving  the  same  upon  the  insurance  com- 
missioner provides,  "that  no  such  service  shall  be  valid  or  binding 
against  any  such  association  when  it  is  required  thereunder  to  61e  its 
answer,  pleading  or  defense  in  less  than  thirty  days  after  the  date  of 
such  service."  The  summons  in  question  required  defendant  to  answer 
•within  twenty  days  from  service  thereof,  and  judgment  by  default  was 
entered  twenty-two  days  after  such  service,  held'.  That  such  service 
and  such  judgment  are  not  binding  upon  defendant  and  must  be  set 
aside. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1573,  1574;  Dec.  Dig.  §  627.) 
Hal  lam,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Ramsey  County;  Frederick  M.  Catlin, 
Judge. 

Action  by  Motel  Oxmon  against  the  Modem  Woodmen  of  America. 
From  adverse  orders,  defendant  appeals.    Reversed. 

Benjamin  D.  Smith,  of  Mankato,  and  Percy  D.  Godfrey,  of  St.  Paul, 
for  Appellant. 

James  Markham  and  Benjamin  Calmenson,  both  of  St.  Paul,  for 
Respondent. 

♦  Decision  rendered,  Jan.  23,  1914.     145  N.  W.  Rep.  171.    Syllabus  by 
the  Court. 


♦  ♦♦ 


RUDER  vs.  NATIONAL  COUNCIL,  KNIGHTS  AND  LA- 

DIES  OF  SECURITY.* 

(Supreme  Court  of  Minnesota.) 

1.  EVIDENCE— PRESUMPTION— MAILING  OF  LETTER. 

Where  a  letter  is  deposited  in  the  mails,  postage  paid  and  properly  ad- 
dressed, there  is  a  strong  presumption  that  it  reached  its  destination  in 
due  course  of  mail.  Applying  this  presumption,  the  jury  was  justi- 
fied in  finding  that  a  cashier's  check  testified  as  having  been  mailed  to 
defendant  in  payment  of  an  assessment  was  received  by  it  The  jury 
was  also  justified  in  believing  that  the  check  had  been  mailed. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §  92;  Dec.  Dig.  §  71.) 


♦  Decision  rendered,  Jan.  30,  1914. 
Court. 


145  N.  W.  Rep.  118.    Syllabus  by  the 
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2,  INSURANCE— ACTION     ON     CERTIFICATE— PAYMENT     OF 

ASSESSMENT— QUESTION  FOR  JURY. 
The  trial  court  did  not  err  :n  answering  a  question  asked  by  a  juror. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

3.  INSURANCF.— FRATERNAL      INSURANCE      ASSOCIATION- 

CHANGE  OF  RULES— RETROACTIVE  EFFECT. 

Rosenstein  vs.  Court  of  Honor,  122  Minn.  310,  142  N.  W.  331,  followed  and 
applied  to  the  effect  that  a  by-law  of  defendant  adopted  after  a  benefit 
certificate  was  issued,  and  changing  the  limit' of  time  for  bringing  an 
action  on  the  certificate,  is  not  binding  upon  the  certificate  holder  or 
his  beneficiary.  Laws  1907,  c.  345,  §  8  (Gen.  St.  1913.  §  3544),  does  not 
apply  to  bendfit  certificates  issued  before  its  enactment. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1855;  Dec.  Dig.  §  719.) 

4  TRIAI^DELIBERATIONS  OF  JURY— TRANSCRIPT  OF  TES- 
TIMONY. 

It  was  not  error  to  decline  to  permit  the  jury,  on  its  request,  to  have  a 
transcript  of  the  testimony  of  a  witness  given  on  a  former  trial. 

(For  other  cases,  see  Trial,  Cent  Dig.  §§  732-737;  Dec.  Dig.  §  307.) 
• 

5.  TRIAI^DELIBERATIONS    OF    JURY— DOCUMENTARY    EVI- 

DENCE. 

It  was  not  error  to  refuse  to  permit  a  letter  in  evidence  to  be  taken  into 

the  jury  room;  the  letter  being  read  to  the  jury  instead. 
(For  other  cases,  see  Trial,  Cent  Dig.  §§  732-737;  Dec.  Dig.  §  307.) 

6.  APPEAL  AND  ERROR— HARMLESS  ERROR— EXCLUSION  OF 

EVIDENCE. 
It  was  not  prejudicial  error  to  sustain  objections  to  questions  calling  for 

declarations  of  the  deceased  tc  the  effect  that  he  intended  not  to  pay 

assessments  in  the  future. 
(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4187-4193,  4207;  Dec. 

Dig.  §  1056.) 

Appeal  from  District  Court,  Ramsey  County;  James  H.  Quinn,  Judge, 

Action  by  Jacob  Ruder  against  the  National  Council  of  the  Knights 

and  Ladies  of  Security.    Verdict  for  plaintiff,  and  from  a  denial  of  an 

alternative  motion  for  judgment  or  new  trial,  defendant  appeals.  Affirmed. 

William  G.  White,  of  St  Paul  (Harvey  E.  Hall,  of  St  Paul,  of 
counsel),  for  Appellant 

A.  J.  Hertz,  of  St.  Paul  (James  E.  Markham,  of  St  Paul,  of  counsel), 
for  Respondent. 
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KULBERG  KT  At.  vs.  NATIONAL  COUNCIL,  KNIGHTS 
AND  LADIES  OF  SECURITY.* 

(Supreme  Court  of  Minnesota.) 


;  »• 


1.  INSURANCE  —  FRATERNAL  BENEFIT  ASSOCIATION  —  EX- 

PULSION  OF  MEMBERS— RESORT  TO  COURTS— CONDI- 
TION PRECEDENT. 

Rules  and  regitlations  of  a  fraternal  benefit  association  concerning  pro- 
cedure for  expulsion  of  members  are  valid  and  binding  if  not  so 
grossly  unfair  as  to  be  contrary  to  public  policy;  and  an  appeal  within 
the  order  from  an  expulsion  may  be  made  a  condition  precedent  to  the 
right  to  resort  to  the  courts. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  §  694.) 

2.  INSURANCE— FRATERNAL      BENEFIT      ASSOCIATION— EX- 

PULSION OF  MEMBERS— RESORT  TO  COURTS— CONDI- 
TION PRECEDENT. 

To  render  the  requirement  of  such  an  appeal  operative  there  must  be  a 
hearing  in  accordance  with  the  laws  of  the  order;  but  mere  irregulari- 
ties of  procedure  short  of  substantial  denial  of  the  hearing  contem- 
plated by  the  contract  of  the  parties  are  remediable  in  tlie  first  instance 
only  as  provided  therein. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  §  694.) 

3.  INSURANCE— ACTION  ON  BENEFIT  CERTIFICATE— EXPUL- 

SION OF  MEMBER— SUFFICIENCY  OF  EVIDENCE. 

As  against  defendant's  request  for  a  directed  verdict  in  an  action  upon 
a  benefit  certificate,  evidence  held  sufficient  to  take  the  case  to  the 
jury  on  the  question  whether  the  hearing  pursuant  to  which  assured 
was  expelled  was  such  as  to  deprive  the  court  of  jurisdiction  because 
no  appeal  was  taken  within  the  order. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

4.  INSURANCE— ACTION  ON  BENEFIT  CERTIFICATE— EXPUL- 

SION OF  MEMBER-BURDEN  OF  PROOF. 
The  burden  of  establishing  the  fact  of  such  hearing  was  on  defendant. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002;  Dec.  Dig.  §  817.) 

5.  INSURANCE— ACTION  ON  BENEFIT  CERTIFICATE— EXPUL- 

SION OF  MEMBER— NOTICE  OF  HEARING— SUFFICIENCY 
OF  EVIDENCE. 
Evidence  held  insufficient  to  establish  a  valid  expulsion,  in  that  it  indi- 
cated the  order  was  based,  in  part  at  least,  upon  evidence  taken  at  a 
time  and  place  of  which  assured  had  no  notice  or  else  he  wai^  justified 
in  so  believing. 

(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  §  694.) 


*  Decision  rendered,  Jan.  30,  1914. 
Court 


145  N.  W.  Rep.  120.    Syllabus  by  the 
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6.  INSURANCE— ACTION  ON  BENEFIT  CERTIFICATE— EXPUL- 

SION OF  MEMBER— SUFFICIENCY  OF  EVIDENCE. 
Evidence  held  to  show  neither  acquiescence  in  the  order  of  expulsion  nor 

abandonment  of  membership. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  2006,  2007;  Dec  Dig.  § 

819.) 

7.  INSURANCE— BENEFIT  CERTIFICATE— TENDER  OF  DUES- 

NECESSITY— RECOVERY. 

Defendant  having  clearly  indicated  its  intention  to  refuse  further  recog- 
nition of  assured's  membership,  subsequent  tender  of  dues  and  assess- 
ments was  not  necessary  to  keep  the  certiHcate  of  membership  in  force; 
but  a  recovery  would  be  subject  to  deduction  thereof. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1906,  2013;  Dec.  Dig.  f|  754, 
821.) 

8.  APPEAL  AND  ERROR— HARMLESS  ERROR- ADMISSION  OF 

EVIDENCE. 

Evidence  upon  the  affirmative  defense  of  a  valid  expulsion,  after  hearing, 
for  certain  offenses  against  the  order,  including  misrepresentation  of 
age,  being  such  that  the  court  would  have  been  justified  in  charging 
failure  to  establish  it,  and  this  being  the  only  issue  submitted,  and 
there  being  no  other  proper  to  be  submitted,  admission  of  testimony 
tending  to  refute  the  charge  of  such  misrepresentation  was  without 
prejudice  to  defendant,  though  irrelevant 

(For  other  cases,  sec  Appeal  and  Error,  Cent.  Dig.  §§  1068,  1069,  4153-4157, 
41C6;  Dec  Dig.  §  1050.) 

Appeal  from  District  Court.  Ramsey  County;  James  H.  Quinn,  Judge. 

Action  by  Isadore  Kulberg  and  others  against  the  National  Cotmcil  of 
Knights  and  Ladies  of  Security.  From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

William  G.  White,  of  St.  Paul,  for  Appellant. 

A.  J.  Hertz,  of  St.  Paul  (James  E.  Markham,  of  St.  Paul,  of  counsel), 
for  Respondents. 


-♦♦^ 


HUGHES  vs.  MODERN  WOODMEN  OF  AMERICA.* 
(Supreme  Court  of  Minnesota.) 

1 
1.  INSURANCf^BENEFlT    CERTIFICATE-RIGHTS    OF    BENE- 
FICIARY. 

The  beneficiary  named  in  a  benefit  certificate  issued  by  a  fraternal  benefi- 
ciary association  acquires  no  vested  interest  thereunder  until  the  death 
of  the  assured,  and  his  expectant  interest  may  be  defeated  at  any  time 
prior  thereto  by  the  proper  substitution  of  another  in  his  stead ;  but  his 

♦  Decision  rendered,  Feb.  6,  1914.    145  N.  W.  Rep.  387.    Syllabus  by  the 
Court 
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interest  becomes  fixed  and  vested  at  such  death,  and  cannot  be  de- 
feated thereafter. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1949-1954;  Dec.  Dig.  §§  783, 
784.) 

2.  INSURANCE— BENEFIT   CERTIFICATE— CHANGE   OF   BENE- 

FICIARY. 

If  the  assured  has  done  all  the  things  required  of  him  to  make  a  (^hange  in 
honefioiary,  his  death  before  the  issuance  of  the  new  certificate  re- 
quired by  the  by-laws  will  not  defeat  such  change,  in  the  absence  of 
an  express  provision  in  the  contract  specifying  when  the  change  shall 
take  effect. 

(For  other  cases,  see  insurance,  Cent.  Dig.  §§  1950-1954;  Dec.  Dig.  §  784.> 

3.  INSURANCE— BENEFIT   CERTIFICATE— CHANGE  OF   BENE- 

FICIARY. 

Where  the  contract  provided  that  "no  change  in  the  designation  of  bene- 
ficiary or  beneficiaries  shall  be  effective  until  a  new  certificate  shaP 
have  been  issued  during  the  lifetime  of  the  member,  and  until  such 
time  the  provisions  of  the  old  certificate  shall  remain  in  force,"  and 
the  request  for  the  change  was  not  received  until  after  the  death  of 
the  member,  tlie  proposed  change  did  not  become  effective. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1950-1954;  Dec.  Dig.  §  784.) 

Appeal  from  District  Court,  Ramsey  County;  Wm.  Louis  Kelley, 
Judge. 

Action  by  Catherine  Hughes  against  the  Modern  Woodmen  of  Amer- 
ica. Verdict  for  plaintiff.  From  denial  of  motion  for  new  trial,  defend- 
ant appeals.    Affirmed. 


Percy  D.  Godfrey,  of  St  Paul,  for  Appellant. 
Daniel  Doty,  of  St.  Paul,  for  Respondent. 


-♦♦♦- 


TIERNEY  vs.  •MODERN  WOODMEN  OF  AMERICA.* 

(Supreme  Court  of  Minnesota.) 

Appeal  from  District  Court,  Hennepin  County;  Wilbur  F.  Booths 
Judge. 

Action  by  Anna  Hyland  Tierney  against  the  Modern  Woodmen  of 
America.    From  denial  of  new  trial,  plaintiff  appeals.    Affirmed. 


J.  L.  Murphy  and  Thos.  B.  Kilbride,  both  of  Minneapolis,  for  Appel- 
lant. 

Benj.  D.  Smith,  of  Mankato,  and  Elijah  Barton,  of  Minneapolis,  for 
Respondent. 

Per  Curiam.  This  case  involves  the  same  certificate  considered  in 
Hughes  vs.  Modern  Woodmen.  145  N.  W.  387,  filed  hcrcwth.  Plaintiff,  the 
daughter  of  the  assured,  brought  this  action  in  the  District  Court  of  Hen- 

♦  Decision  rendered,  Feb.  6,  1914.    145  N.  W.  Rep.  390. 
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nepin  County  to  recover  thereon.  The  trial  court  found  that  she  was  not 
the  beneficiary  thereunder,  and  directed  judgment  for  defendant.  She 
made  a  motion  for  a  new  trial,  )vhich  was  denied,  and  she  appealed. 

The  case  is  controlled  by  the  decision  in  the  Hughes  Case,  and  the 
order  appealed  from  is  affirmed. 


♦  •♦ 


DE  RUNTZ  vs.  ST.  LOUIS  POLICE  RELIEF  ASS'N.* 
(St.  Lonis  Court  of  Appeals.    Missouri.) 

1.  PLEADING— PETITION— CONCLUSIONS. 

In  an  action  to  recover  a  benefit  from  a  police  relief  association,  certain 
paragraphs  of  the  petition  alleged  that  it  was  provided  by  the  laws 
established  by  the  board  of  police  commissioners  of  the  city  of  St. 
Louis  for  the  goverrlment  and  regulation  of  the  police  force  that  the 
board  would  require  every  member  of  the  force  to  join  the  associa- 
tion, and  no  person  should  be  assigned  to  duty  until  he  had  first 
signed  an  application  to  become  a  member  of  the  association,  that  any 
member  who  neglected  to  pay  his  dues  and  assessments  or  refused 
to  become  a  member  should  be  sent  before  the  board,  and  on  his  re- 
fusal to  comply  with  the  rule  might  be  dismissed,  and  that  such  pro- 
vision established  by  the  commissioners  was  contained  in  the  official 
manual  of  the  department  and  was  reasonable  and  recognized  by  the 
association  as  binding  upon  it.  Another  paragraph  alleged  that  the 
intent  and  purpose  of  the  laws  of  the  state  and  the  regulations  of  the 
department  and  of  defendant  association  was  to  compel  every  mem- 
ber of  the  police  department,  under  pain  of  dismissal,  to  become  a 
member  of  the  association,  that  it  had  no  power  to  refuse  membership 
to  any  member  of  the  police  force  who  made  application  within  thirty 
days  after  his  appointment,  but  that  the  intent  and  purpose  of  the 
association  and  the  reasonable  construction  of  its  charter  and  by- 
laws was  that  any  member  of  the  force,  on  making  written  applica- 
tion within  thirty  days  after  his  appointment,  should  ipso  facto  be- 
come a  member.  Held,  that  such  paragraphs  were  properly  stricken 
as  stating  conclusions  of  law  and  not  facts. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  12-28H,  68;  Dec.  Dig.  §  8.) 

2.  PLEADING  —  ACTIONS  FOR  BENEFITS  —  PETITION  —  CON- 

CLUSIONS. 
In  an  action  against  a  police  relief  association  to  recover  death  benefits, 
clauses  of  the  petition  averring  that  decedent  did  all  things  required 
by  defendant's  laws  to  become  a  member,  that  by  virtue  of  such  com- 
pliance he  did  become  a  member,  and  in  compliance  with  defendant's 
rules  he  designated  plaintiff  as  his  beneficiary,  who  on  his  death  be- 
came entitled  to  $2,000,  and  that  decedent,  having  in  his  lifetime  com- 
plied with  all  defendant's  laws,  rules,  and  regulations,  at  the  time  of 
his  death  was  a  member  of  dejfendant  in  good  standing,  and  plaintiff, 
having  been  his  wife  and  duly  designated  as  his  beneficiary,  was  en- 
titled to  the  benefits  accrued,  were  not  subject  to  a  motion  to  strike 
as  pleading  conclusions  of  law  and  not  facts,  under  Rev.  Sc.  1909,  § 

*  Decision  rendered,  Dec.  31,  1913.    162  S.  W.  Rep.  1053. 
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1836,  declaring  that  in  alleging  performance  of  a  contract  it  shall  be 
necessary  to  state  the  facts  showing  such  performance,  but  it  may 
be  alleged  generally  that  the  party  duly  performed  all  the  conditions 
on  his  part. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  12-28j^,  68;  Dec.  Dig.  §  8.) 

3.  INSURANCEr-ACTION  BY  BENEFICIARY— PLEADING. 

In  an  action  by  a  beneficiary  on  an  insurance  contract,  the  petition  must 

allege  privity  between  plaintiff  and  the  insured. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec.  Dig.  §  815.) 


4.  PLEADING  -CONCLUSIONS— SURPLUSAGE. 

In  an  action  against  a  police  relief  association  to  recover  death  benefits, 
allegations  in  the  petition,  that  by  virtue  of  the  rules  of  the  board  of 
police  commissioners  decedent  as  a  policeman  was  a  member  of  de- 
fendant association,  etc.,  were  mere  conclusions  of  law  and  might  be 
stricken,  if  specifically  attacked,  but  their  presence  in  the  petition  was 
mere  surplusage,  and  did  not  vitiate  the  remainder. 

(For  other  cases,  see  Pleading.  Cent.  Dig.  §§  76-80;  Dec.  Dig.  §  35.) 

5.  INSURANCE  —  POLICE  DEPARTMENT  —  RELIEF  ASSOCIA- 

TION—ORGANIZATION. 

The  St.  Louis  Police  Relief  Association  is  neither  a  public  nor  quasi 
public  corporation,  but  a  private  corporation,  the  organization  of  which 
is  specifically  authorized  by  Rev.  St.  1909,  §  3458,  to  create  a  special 
fund  for  specific  purposes,  which  fund  is  private,  and  does  not  in  any 
sense  belong  to  the  public. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1824;  Dec.  Dig.  §  687.) 


:J|ii 


6.  INSURANCE  —  POLICE  DEPARTMENT  —  RELIEF  ASSOCLV 
TION  —  MANAGEMENT— MEMBERS. 

The  St.  Louis  Police  Relief  Association,  organized  under  Rev.  St.  1909, 
§  3458,  is  a  private  association  governed  by  its  own  members,  and  not 
under  the  control  of  the  governing  officials  of  the  board  of  police 
commissioners,  nor  is  there  any  mandatory  requirement,  making  mem- 
bership in  the  association  by  members  of  the  force  essential  to  their 
position,  or  otherwise  than  optional;  and  hence  an  allegation  in  an 
action  for  benefits  that  the  board  of  police  commissioners  had  adopted 
a  rule  making  it  compulsory  for  the  members  of  the  department  to 
become  members  of  the  association  did  not  show  that  all  members  of 
the  force  were,  by  reason  of  such  rule,  members  of  the  association. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec.  Dig.  §  815.) 

Appeal  from  St.  Louis  Circuit  Court;  Geo.  C.  Hitchcock,  Judge 
Action  by  Mary  De  Runtz  against  the  St.  Louis  Police  Relief  Asso- 
ciation.   From  a  judgment  striking  out  certain  parts  of  the  petition,  and 
sustaining  a  demurrer  to  what  remained,  plaintiff  appeals.    Reversed  and 
remanded. 


O'Neill  Ryan,  Tames  C.  Campbell,  and  F.  H.  Bacon,  all  of  St.  Louis, 
for  Appellant. 

Johnson,  Houts,  Mnrlott  &  Hawes,  and  Johnson,  Rutledge  &  Lashly, 
all  of  St.  Louis,  for  Respondent. 
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WALKER  vs.  SUPREME  KNIGHTS  OF  MACCABEES.* 
(Kansas  City  Court  of  Appeals.     Missouri.) 

1.  INSURANCE-MUTUAL  BENEFIT  INSURANCE—PROOF  OF 
LOSS— WAIVER. 

Where  a  fraternal  insurance  association  refused  to  pay  a  loss  under  a 
certificate  on  the  ground  that  the  certificate  had  been  forfeited  and 
that  there  had  been  a  failure  to  make  proofs  of  loss  the  pleading  of 
the  invalidity  of  the  certificate  constituted  a  waiver  of  the  necessity  of 
furnishing  proofs  of  loss. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1963-1965;  Dec.  Dig.  §  789.) 

^  INSURANCE— MUTUAL  BENEFIT  INSURANCE— PROOF  OF 
LOSS. 

Where  a  mutual  benefit  association  defended  a  suit  on  a  certificate  on 
the  ground  of  lack  of  proofs  of  loss  and,  after  plaintiff  had  taken  a 
voluntary  nonsuit,  furnished  plaintiff  with  blanks  on  which  were  made 
proofs  of  loss,  such  action  constituted  a  waiver  of  the  failure  of 
plaintiff  to  make  proofs  of  loss  within  the  time  limited. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1963-1965;  Dec.  Dig.  §  789.) 

Appeal  from  Circuit  Court,  Carroll  County;  Frank  P.  Divelbliss, 
Judge. 

Action  by  G.  A.  Walker,  as  administrator  of  Fannie  Miller,  deceased, 
ARainst  the  Supreme  Knights  of  Maccabees.  From  a  judgment  for  plain- 
ti^,  defendant  appeals.    Affirmed. 

R.  P.  &  C.  B.  Williams,  of  St-  Louis,  for  Appellant. 
Jones  &  Conklin  and  Chas.  R.  Pattison,  all  of  Carrolton,   for  Re- 
spondent. 

^  *  Decision  rendered,  Jan.  5,  1914.    Rehearing  denied,  Feb.  2,  1914.    163 
S.  VV.  Rep.  274. 


RIPPEL  vs,  PRUDENTIAL  INS.  CO.  OF  AMERICA.* 
(Supreme  Court  of  New  Jersey.) 

CONSTITUTIONAL  LAW  —  LEGISLATIVE  POWER  —  LEGISLA- 
TIVE AGENT. 

^^e  vesting  by  Act  March  24,  1913  (P.  L.  p.  152),  in  the  Chancellor,  as 
legislative  agent,  through  whose  instrumentality  the  proceeding  there 
provided  for,  for  acquisition  by  a  stock  life  insurance  company  of  its 
stock  for  the  benefit  of  its  noltcy holders,  shall  be  administered,  of 
authority  to  appoint  appraisers  to  appraise  the  stock,  as  a  basis  for 
Voting  by  stockholders  and  policyholders,  on  propositions  to  be 
submitted  to  them,  is  a  matter  of  legislative  discretion. 
(For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §§  103-107;  Dec.  Dig. 
_|6L) 

*  Decision  rendered,  Jan.  23,  1914.    89  Atl.  Rep.  548. 
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Certiorari  by  Julius  B.  Rippel  against  the  Prudential  Insuranc 
Company  of  America  to  review  an  order  of  the  Chancellor  appointing  ap 
praisers.    Affirmed. 

Argued  November  term,  1913.  before  Garrison,  Trenchard,  and  Min 
turn,  JJ. 

John  R.  Hardin  and  Robert  H.  McCarter,  both  of  Newark,  for  Pros 
ccutor. 

Edward  D.  Duffield  and  Richard  V.  Lindabury,  both  of  Newark,  fo 
Defendant. 

John  W.  Griggs,  of  Paterson.  and  Merritt  Lane,  of  Jersey  City,  fo 
Policyholders. 
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GRABINSKI   vs.   UNITED    vSTATES   ANNUITY   &   LIFl 

INS.  CO.* 

(Supreme  Court  of  South  Dakota.) 

1.  INSURANCE— LIFE  INSURANCE— RETURN  OF  PREMIUM. 
Civ.  Code,  §§  1862,  1863.  providing  that  insured  is  entitled  to  a  return  o 

the  premium  paid,  if  the  company  has  incurred  no  risk  or  liabilit 
under  the  policy  for  which  the  premium  was  paid,  is  declaratory  o 
the  common-law  rule. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  457-467;  Dec.  Dig.  §  198. 

2.  JUDGMENT— RES     JUDICATA— MATTERS     WHICH     COULl 

NOT  HAVE  BEEN  LITIGATED. 

Plaintiff  deposited  in  escrow  his  note  for  the  first  premium  on  a  Hi 
policy  for  delivery  when  the  policy  was  issued.  No  policy  was  issued 
but  the  note  was  wrongfully  obtained  from  escrow,  and  came  int 
the  hands  of  the  state  agent  of  the  company,  who  obtained  judgmei 
and  enforced  payment  from  plaintiff.  Held  that,  since  payment  c 
the  premium  was  necessary  before  plaintiff  could  sue  for  its  retnn 
under  Civ.  Code,  §§  1862,  1863,  entitling  insured  thereto  where  no  ris 
or  liability  was  incurred,  the  right  to  a  return  of  the  premium  was  nc 
concluded  by  the  judgment  on  the  note. 

(For  other  cases,  see  Judgment,  Cent.  Dig.  §§  1062-1004,  1067,  1073,  108- 
1085,  1092-1095,  1132;  Dec.  Dig.  §  585.) 


Appeal  from  Circuit  Court,  Faulk  County;  J.  H.  Bottum,  Judge. 

Action  by  Herman  Grabinski  against  the   United   States  Annuity 
Life  Insurance  Company.     From  a  judgment  for  plaintiff",  defendant  ?.\ 
peals.     Affirmed. 

Harry  Kunkle,  of  Yankton,  for  Appellant. 
Frank  Turner,  of  Faulkton,  for  Respondent. 

♦  Decision  rendered,  Feb.  14,  1914.    145  N.  W.  Rep.  553. 
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GENERES  vs.  SECURITY  LIFE  INS.  CO.  OF  AMERICA.'^ 
(Court  of  Civil  Appeals  of  Texas,    Dallas.) 

1.  EVIDENCE— PAROL   EVIDENCE— CONSTRUCTION   OF   CON- 

TRACT—EXl  SI  ENCE  OF  AMBIGUITY. 

A  contract  between  an  insurance  company  and  an  agent  provided  that  the 
agent  was  to  receive  a  specified  salary,  and,  in  addition  thereto,  com- 
missions according  to  a  certain  scale,  and  that,  at  the  end  of  a  certain 
time,  the  company  would  add  together  the  salary,  commissions,  ex- 
penses, etc.,  and,  if  the  total  cost  of  the  business  was  less  than  com- 
missions according  to  a  scale  therein  set  out,  the  agent  should  re- 
ceive the  difference.  An  amendment  to  this  contract  provided,  among 
other  things,  that  the  agent's  monthly  drawing  account  should  be 
increased  to  $350.  Held,  that  the  two  contracts,  when  considered  to- 
gether, presented  an  ambiguity,  in  that  in  the  first  the  agent's  com- 
pensation was  designated  a  salary,  and  in  the  second  an  advance 
against  commissions,  thus  rendering  parol  evidence  admissible. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2066-2082,  2084;  Dec.  Dig. 
§450.) 

2.  INSURANCE— AGENTS-  COMPENSATION—  EVIDENCE— SUF- 

FICIENCY. 

In  an  action  by  an  insurance  agent  against  the  company  to  recover  upon 
agency  contracts,  evidence  held  to  support  a  finding  that  it  was  the 
intention  of  the  parties  in  the  execution  of  the  contracts  that  the  agent 
should  be  allowed  a  monthly  advance  to  be  charged  against  his  com- 
missions to  be  earned  under  the  contracts,  and  that  the  ad\ances  were 
not  intended  as  a  salary  to  be  paid  in  addition  to  the  commissions. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  111-114;  Dec.  Dig.  §  84.) 

3.  INSURANCE  —  AGENT  —  CONTRACT  OF  EMPLOYMENT  — 

CONSTRUCTION  BY  PARTIES. 

A  contract  between  an  insurance  agent  and  the  company  provided  that  the 
agent  was  to  receive  a  specified  salary,  and,  in  addition  thereto, 
commissions  computed  according  to  a  specified  scale;  that,  at  the  end 
of  a  certain  time,  the  company  would  add  together  the  salary  and 
commissions,  and  all  expenses,  and,  if  the  cost  of  the  business  was 
less  than  a  specified  scale  of  commissions,  the  agent  was  to  receive 
the  difference.  Both  the  agent  and  the  company  treated  the  contract 
as  though  he  were  working  under  the  larger  scale  of  commissions,  and 
treated  the  salary  as  a  monthly  advance  against  these  commissions. 
Held,  that  the  agent  was  estopped,  after  so  construing  the  contract, 
and  acquiescing  in  the  same  construction  thereof  by  the  company,  to 
thereafter  insist  that  he  was  working  on  a  salary  basis. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  111-114;  Dec.  Dig.  §  84.) 

4.  INSURANCE— ACCOUNTING    BY    AGENT— SUFFICIENCY    OF 

EVIDENCE, 

In  an  action  by  an  agent  against  an  insurance  company,  evidence  held  to 
support  a  finding  that  notes  received  by  the  agent  upon  premiums,  and 
sent  to  the  company,  were,  with  the  agent's  knowledge,  only  received 
by  the  company  as  collateral  to  his  account,  and  he  was  not  entitled 
to  commissions  until  the  notes  were  paid. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  111-114;  Dec.  Dig.  §  84.) 

♦  Decision  rendered,  Jan.  10.  1914.    163  S.  W.  Rep.  386. 
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5.  ACCOUNT  STATED— ASSENT  OF  PARTIES. 

Where  the  secretary  of  an  insurance  company  took  from  the  books  ti 
itemized  statement  of  the  account  with  an  agent  and  the  agent  wen 
carefully  over  it  and  pointed  out  two  or  three  errors  which  were  ac 
cordingly  corrected,  and  said  that  the  account  was  otherwise  correct 
there  was  an  account  stated. 

(For  other  cases,  see  Account  Stated.  Cent.  Dig.  §§  30-39;  Dec.  Dig.  §  (\ 

6.  ACCOUNT  STATED  —  IMPLIED  CONSENT  —  ESTOPPEL  - 

GROUNDS. 
Where  an  insurance  agent  knew  that  the  company  was  making  an  ad 

vance  to  him  on  the  belief  that  certain  items  of  disi^ute  were  settles 

by  account  stated,  the  agent  was  estopped  to  thereafter  insist  tha 

there  was  no  account  stated. 
(For  other  cases,  see  Account  Stated.  Cent.  Dig.  §§  30-39;  Dec.  Dig.  §  6.; 

7.  APPEAL   AND    ERROR— ASSIGNMENT    OF    ERROR— NECES 

SITY  OF  STATEMENT. 
An  assignment  not  followed  by  a  sufficient  statement  of  facts  to  enabl 

the  court  to  determine,  without  resort  to  the  record,  whether  there  wa 

error  in  the  ruling  complained  of  will  not  be  considered. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3000;  Dec.  Dig.  ' 

74Z) 

Appeal  from  District  Court,  Dallas  County;  Kenneth  Force,  Judge. 
Action  by  L.  M.  (jeneres  against  the  Security  Life  Insurance  Compan; 
of  America.    From  a  judgment  for  defendant,  plaintiff  appeals.    Afhrme^ 


Love  &  Taylor  and  Royall  R.  Watkins,  all  of  Dallas,  for  Appellant. 
Bull  &  Johnson,  of  Chicago,  111.,  and  Allen  &  Fianary,  of  Dallas,  fo 
Appellee. 


"Z). 


♦  ♦♦ 


GRAND  LODGE,  F.  &  A.  M.  of  Texas  vs.  DILLARD.* 
(Court  of  Civil  Appeals  of  Texas.    Galveston.) 


1.  APPEAL  AND  ERROR— ASSIGNMENT  OF  ERROR— PROPO 
SITION  AND  STATEMENT. 

In  an  assignment  of  error  to  the  admission  of  conversations  with  an< 
statements  made  to  plaintiff  by  her  deceased  husband  as  to  the  paymen 
of  his  relief  dues,  with  the  proposition  that  the  testimony  was  inad 
missible  under  the  statute  forbidding  an  heir  or  representative  to  tes 
tify  as  to  any  transaction  with  or  statements  by  a  deceased,  imles: 
called  by  the  opposite  party,  the  statement:  "St.  F.  P.  1  &  2.  Als< 
see  Bill  of  Exceptions  No.  one,  page  18" — did  nr»t  comply  with  Courti 
of  Civil  Appeals  rule  31  (142  S.  W.  xii).  providing  that  the  statemcn 
must  be  made  faithfully  in  reference  to  the  whole  of  that  which  ii 

*  Decision  rendered,  Dec.  15.  1913.    Rehearing  denied,  Jan.  8,  1914.    16: 
S.  W.  Rep.  1173. 


1 

J 


Digitized  by 


Google 


Life.]  Grand  Lodge,  F.  &  A.  M.  vs.  DiUard.  473 

in  the  record  having  a  bearing  on  the  proposition,  and  hence  would  not 
be  considered. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3000;  Dec.  Dig.  $ 
742.) 

2.  WITNESSES— TRANSACTION     WITH     DECEDENT— ACllON 

ON  BENEFIT  CERTIFICATE. 

In  an  action  on  a  benefit  certificate  issued  to  plaintiffs  husband,  in  whidi 
she  was  named  as  beneficiary,  so  that  she  claimed  nothing  as  his 
heir,  but  upon  his  death  in  good  standing,  became  at  once  in  her  own 
right  and  by  contract  entitled  to  the  moneys  due,  she  was  a  competent 
witness  to  testify  as  to  conversations  with  him  referring  to  the  pay- 
ment of  his  dues. 

(For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  629,  664,  666-669,  671-682; 
Dec.  Dig.  §  159.) 

3.  APPEAL   AND   ERROR— ASSIGNMENTS    OF   ERROR— .SUFFI- 

CIENCY—RULE  OF  COURT. 

In  an  assignment  of  error  in  the  exclusion  of  documentary  evidence,  a 
statement  giving  no  information  of  tlie  substance  of  the  excluded 
evidence  or  as  to  what  was  contained  therein  was  not  a  compliance 
with  Courts  of  Civil  Appeals  rule  31  (142  S.  W.  xii),  prescribing  the 
requirements  of  a  statement. 

(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3000;  Dec.  Dig.  { 
742.) 

4.  APPPEAI.  AND  ERROR  —  ASSIGNMENTS  OF  ERROR  — 

STATUTES  AND  RULES  OF  COURT. 

Courts  of  Civil  Appeals  rule  31  (142  S.  W.  xii),  prescribing  the  requisites 
of  the  statement  in  an  assignment  of  error,  >^as  not  abrogated  or 
affected  by  Acts  33d  Leg.  c,  136,  amending  Rev.  Civ.  St.  1911,  art. 
1612,  providing  that  an  assignment  of  error  which  directs  the  at 
tention  of  the  court  to  the  error  complained  of  shall  be  sufficient 

(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3000:  Dec-  Dig.  § 
742.) 

5.  INSURANCE— MUTUAL  BENEFIT  INSURANCE-CONSTRUC- 

TION— FORFEITURE. 
A  provision  in  the  by-laws  of  a  lodge  that,  on  a  member's  failure  to 

pay  his  dues  the  lodge  "shall  suspend  him"  rendered  him  subject  to 

suspension,  but  did  not,  on  his  failure  to  pay,  ipso  facto  suspend  him, 

without  any  action  of  the  lodge. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1895,  ISHS,  1903;  Dec.  Dig. 

§750.) 

6l  INSURANCE-ACTION  ON  CERTIFICATE— QUESTION  FOR 
JURY— ARREARS. 

Where  the  evidence  in  an  action  on  a  benefit  certificate  was  conflicting  as 
to  whether  deceased  was  in  arrears  or  had  been  legally  suspended  at 
the  time  of  his  death,  the  issue  was  properly  left  to  the  jury. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §  2009;  Dec.  Dig.  §  825.) 

7.  APPEAL  AND  ERROR— OBJECTION  BELOW— INSTRUC- 
TIONS—REQUEST— NECESSl  TY. 

Where  a  party  thinks  it  necessary  that  the  jury  be  instructed  more  par- 
ticularly, he  should  request  a  special  charge  to  that  effect,  and  can- 
not complain  on  appeal,  if  he  does  not 

(For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  §  216;  Trial,  Cent. 
Dig.  §  627.) 
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.VjH^ad  from  Harris  County  Court;   Clark  C.  Wren,  Judge. 

Actk^n  by  Emma  Dillard  against  the  Grand  Lodge  of  Free  and  Ac- 
c<t><^  Masons  of  Texas.  Judgment  for  plaintiff,  and  defendant  appeals. 
Aohrmeu. 


!ant. 


Frank  E.  Anderson  and  J.  E.  Melton,  both  of  Houston,  for  Appel- 
Woods  Sc  Harris,  of  Houston,  for  Appellee. 


-♦^^- 


^     ! 


TABOR  KY  AL.  7'^.  MODERN  WOODMEN  OF  AMERICA.* 
(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth.) 

!.  INSUi^  ANCE  —  FRATERNAL  INSURANCE  —  DEATH  DURING 
SUSPENSION— BY-LAWS. 

Where  a  by-law  of  a  fraternal  association  provides  thai  a  member  failing 
to  pay  a  benefit  assessment  shall  be  suspended  .ind  that  during  such 
suspension  his  benefit  certificate  shall  be  absolutely  void,  where  a  mem- 
ber dies  during  his  suspension,  his  beneficaries  have  no  interest  in  the 
certificate,  although  by  another  by-law  a  member  was  given  the  right  to 
be  reinstated  on  payment  of  all  his  dues  within  sixty  days,  which  term 
had  not  expired  at  the  time  of  the  member's  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1919;  Dec.  Dig.  §  757.) 

2.  INSURANCE  —  BENEFIT  INSURANCE  -  SUSPENSION  OF 
MEMBER. 

Where  an  assessment  was  levied  November  17,  1910,  and  under  the  terms 
of  the  benefit  certificate  the  member  had  until  the  last  day  of  De- 
cember, 1910,  to  pay  such  assessment,  failure  to  pay  on  or  before  De- 
cember 31,  1910,  forfeited  the  certificate,  and  the  beneficiaries  were 
not,  after  decedent's  death,  allowed  sixty  days,  given  to  the  member 
under  a  by-law,  after  such  forfeiture  to  make  the  detinqttent  payment 
and  reinstate  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1920,  1921;  Dec.  Dig.  jl 
759.) 

Appeal  from  District  Court,  Wichita  County;  P.  A.  Martin,  Judge. 

Action  by  Minnie  Tabor,  individually  and  as  next  friend,  etc.,  against 
the  Modern  Woodmen  of  America.  Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 


Smoot  &  Smoot,  of  Wichita  Falls,  for  Appellant. 

Carrigan,  Montgomery  &  Britain,  of  Wichita  Falls,  for  Appellee. 

*  Decision  rendered,  Nov.  22,  1913.    Rehearing  denied,  Jan.  10,  1914.    163 
S.  W.  Rep.  324. 
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-METROPOLITAN  LIFE  INS.  CO.  of  New  York  vs. 
O'GRADY.* 

(Supreme  Court  of  Appeals  of  Virginia.) 

1.  EVIDENCE— ADMISSIONS— INTEREST—INSURANCE. 

In  an  action  on  a  life  insurance  policy,  declarations  made  by  the  insured 
before  he  applied  for  insurance  are  not  admissible,  the  person  making 
them  must  at  the  time  have  some  interest  in  the  matter  afterwards  in 
controversy. 

(For  other  cases,  see  Evidence.  Cent.  Dig.  §§  693-696;  Dec.  Dig.  §  202.) 

2.  EVIDENCE  —  DECLARATIONS  OF  INSURED  —  ADMISSION 

AGAINST  BENEFICIARY. 

In  an  action  by  a  beneficiary  -on  a  life  insurance  policy  where  defense 
is  made  on  the  ground  that  the  insured  had  misrepresented  his  age 
and  health,  his  declarations  cannot  be  received  in  evidence  to  prove 
the  truth  of  the  representations;  but,  after  proof  has  been  introduced 
tending  to  show  his  age  or  health  was  different  from  what  he  repre- 
sented it  to  be,  such  declarations  may  be  received  to  show  that  he  had 
knowledge  of  his  age  and  condition,  and  fraudulently  misrepresented 
them. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  989-993;  Dec.  Dig.  §  252.) 

3.  APPEAL  AND  ERROR— HARMLESS  ERROR— EVIDENCE. 

In  an  action  on  a  life  insurance  policy,  declaiations  which  were  not  dis- 
tinctly remembered  by  the  witness,  made  in  a  casual  conversation  by 
the  insured  before  he  had  taken  out  the  insurance,  that  he  could  not 
get  any  insurance  on  account  of  his  health,  and  that  he  had  taken  all 
kinds  of  medicine  from  all  kinds  of  doctors,  it  admissible,  were  not  of 
sufficient  importance  to  warrant  a  reversal  of  a  judgment  for  plaintiff 
for  their  exclusion. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4187-4193,  4207;  Dec. 
Dig.  §  1056.) 

4.  EVIDENCE— DECLARATIONS— VERBAL  ADMISSIONS. 
Where  declarations  were  made  in  a  casual  conversation  five  or  six  years 

before  the  witness  testified  and  they  appeared  not  to  have  been  dis- 
tinctly remembered  or  precisely  identiiied,  it  cannot  be  said  the  trial 
court  erred  in  rejecting  them. 
(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1019-1021;  Dec.  Dig.  §  262.) 

Error  to  Law  and  Equity  Court  of  city  of  Richmond. 

Action  by  Mrs.  F.  O'Grady  against  the  Metropolitan  Life  Insurance 
Company  of  New  York.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wellford  &  Taylor,  of  Richmond,  for  Plaintiff  in  Error. 
Meredith  &  Cocke,  of  Richmond,  for  Defendant  in  Error. 

♦  Decision  rendered,  Jan.  15,  1914.    80  S.  E.  Rep.  743. 
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FIRE,  TORNADO,  ETC. 


SUPREME  COURT  OF  CALIFORNIA. 


:    ^  ,-m^ 


\7 


SHARMAN 

vs, 

CONTINENTAL  INS.  CO.  of  City  of  New  York.  (S.  F.  6,495.)» 

1.  INSURANCE  —  FIRE  INSURANCE  —  SALE  AND  UNCONDI 

TIONAL  OWNERSHIP. 
Though  it  be  not  recorded  one  who  has  made  a  contract  of  sale  of  prop^ 

erty,  on  which  the  purchaser  has  made  payment,  and  under  which  h< 

has  entered  into  possession,  is  not  the  sole  and  unconditional  owner,  a! 

required  by  a  fire  policy  thereon,  taken  out  by  him 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  601-635;  Dec.  Dig.  Si  282.) 

2.  INSURANCE  —  FIRE  POLICY  —  WAIVER  OF  CONDITION  - 

POWER  OF  SOLICITING  AGENT. 

Condition  of  a  fire  policy  that  it  shall  be  void  if  insured  be  not  the  sole  and 
unconditional  owner,  cannot  be  waived  by  knowledge  and  representa- 
tion of  a  mere  soliciting  agent ;  it  being  only  a  general  agent  who  can 
waive  conditions,  notwithstanding  the  provision  of  the  policy  that  nc 
condition  of  it  can  be  waived  by  any  agent  except  by  indorsemenl 
thereon. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997;  Dec.  Dig.  §  37a) 

In  Bank.  Appeal  from  Superior  Coun,  city  and  county  of  San  Fran- 
cisco; E.  N.  Rector,  Judge. 

Action  by  Thomas  L.  Sharman  against  the  Continental  Insurance 
Company  of  the  city  of  New  York.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Charles  Tupper  King,  of  San  Francisco,  for  Appellant. 
Myrick  &  Deering  and  James  Walter  Scott,  all  of  San  Francisco, 
Amici  Curiae. 

James  W.  Cochrane,  of  San  Francisco,  for  Respondent 

LORIGAN,  J. 

This  action  was  brought  to  recover  $1,500  on  a  fire  insurance 
policy.  Plaintiff  had  judgment,  and  defendant  appealed  there- 
from on  the  judgment  roll  and  a  bill  of  exceptions.  The  Distrid 
Court  of  Appeal  for  the  First  Appellate  District  affirmed  the 
judgment,  and  a  further  hearing  was  granted  by  this  court. 

The  execution  and  delivery  of  the  policy  on  August  11,  1908, 
and  the  destruction  of  the  insured  building  on  April  3.  1909, 
were  facts  not  disputed.  It  was  further  admitted  that  a  writteu 
and  signed  application  by  plaintiff  for  the  insurance  in  question 

♦  Decision  rendered,  Jan.  16,  1914.    138  Pac.  Rep.  708. 
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stated,  among  other  things,  that  plaintiff  was  the  sole  and  uncon- 
ditional owner  of  the  property  insured  at  the  time  the  applica- 
tion for  insurance  thereon  was  made.  The  polic}'  of  insurance 
was  in  the  ordinary  form,  and  contained  the  covenants  and  con- 
ditions usually  found  in  fire  insurance  policies.  Among  other 
stipitlations  and  conditions  was  one  that  ''this  entire  policy  shall 
be  void  (a)  if  the  interest  of  the  assured  in  the  property  be  not 
truly  stated  herein,  *  *  *  or  (b)  if  the  interest  of  the  as- 
sured be  other  than  unconditional  and  sole  ownership."  It  con- 
tained, also,  the  further  provision  that:  ''This  policy  is  made 
and  accepted  subject  to  the  foregoing  stipulations  and  conditions, 
printed  on  this  and  the  following  pages,  which  are  hereby  made 
a  part  of  this  contract,  together  with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed  hereon  or  added  hereto, 
and  no  officer,  agent,  or  other  representative  of  the  company  shall 
have  power  to  waive  any  provision  or  condition  of  this  policy 
except  such  as  by  the  terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto,  and  as  to  sudi  pro- 
visions and  conditions  no  officer,  agent,  or  representative  shall 
have  such  power  or  be  deemed  or  held  to  have  waived  such  pro- 
visions or  conditions,  unless  such  waiver,  if  any,  shall  be  writ- 
ten upon  or  attached  hereto,  nor  shall  any  privilege  or  permission 
affecting  the  insurance  under  this  policy  exist  or  be  claimed  by 
the  insured,  unless  so  written  or  attached." 

The  main  defense  asserted  and  relied  on  by  defendant  was 
that  plaintiff  had  not  truly  stated  his  interest  in  the  property  in 
his  application  for  insurance;  that  he  was  not  then,  nor  at  the 
time  of  the  fire,  the  sole  and  unconditional  owner  of  the  insured 
property.  It  introduced  evidence  upon  the  trial  in  support  of 
this  defense,  and  therefrom  the  trial  court  made  findings  that 
on  April  30,  1908  (several  months  prior  to  the  application  for 
the  issuance  of  the  policy),  plaintiff  and  one  R.  S.  Cochran  made 
and  entered  into  a  contract  in  writing  by  which  plaintiff  agreed 
to  sell  and  Gx:hran  to  buy  the  property  described  in  the  policy 
of  insurance  for  $2,000,  of  which  $100  was  to  be  paid  down,  the 
balance  in  installments  of  $50  a  month,  with  interest;  that  in 
pursuance  of  said  contract  Cochran,  on  July  15,  1908,  went  into 
possession  of  the  property  insured,  and  continued  in  possession 
thereof  until  it  was  destroyed  by  fire.  From  other  evidence  ad- 
dressed to  this  matter,  the  court  further  found  that  the  said  con- 
tract of  sale  between  plaintiff  and  Cochran  was  never  recorded, 
that  the  record  title  of  the  property  stood  at  all  times  in  plain- 
tiff, and  that  Cochran,  after  paying  the  first  $100  and  two  in- 
stallments of  $3P  had  not  made  any  further  payments  on  account 
of  such  contract  of  sale.  The  court  further  found  that  said  in- 
surance was  solicited  and  procured  from  plaintiff  for  defendant 
by  one  Wade,  a  soliciting  agent  of  the  defendant;  that  he 
drafted    and    prepared    the    agreement    between    plaintiff    and 
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Cochran;  that  subsequently  he  prepared,  and  drafted,  and  de- 
livered to  defendant  the  written  application  for  insurance  signed 
by  plaintiff,  which  contained  the  statement  that  plaintiff  was  then 
the  sole  and  unconditional  owner  of  the  property;  that,  in  pre- 
paring and  drafting  said  application  signed  by  plaintiff.  Wade 
advised  and  assured  the  latter  that  it  was  proper  and  correct  for 
said  application  to  so  state  that  the  plaintiff  was  the  sole  and  un- 
conditional owner  of  said  property. 

The  trial  court  on  these  findings  concluded,  as  a  matter  of 
law,  that,  at  the  time  plaintiff  made  his  application  for  insurance 
and  the  policy  was  issued  to  him,  and  at  the  date  of  the  destruc- 
tion of  the  property  by  fire,  he  was  the  sole  and  unconditional 
owner  of  said  property;  that  Cochran  never  acquired  any  right, 
title,  or  interest  in  said  property  or  any  insurable  interest  what- 
ever; that  defendant  was  not  prejudiced  by  the  statement  in  the 
application  of  the  plaintiff  that  he  was  the  sole  and  unconditional 
owner  of  the  property,  or  by  the  failure  to  or  the  omission  there- 
from of  any  reference  to  the  agreement  between  plaintiff  and 
Cochran;  that,  if  said  omission  constituted  a  breach  of  the  in- 
surance contract,  it  was  waived  by  defendant;  that  Wade,  when 
he  prepared  the  application  for  insurance  signed  by  plaintiff, 
delivered  it  to  the  defendant,  and  the  policy  so  issued  by  de- 
fendant thereon  to  the  plaintiff  was  delivered  to  him  as  the 
agent  of  the  defendant  acting  as  such  within  the  scope  of  his 
apparent  authority:  that  the  representations  made  by  Wade  to 
plaintiff  in  connection  with  said  insurance  were  and  constituted 
in  law  the  representations  of  defendant,  and  binding  upon  it, 
notwithstanding  the  limitations  of  said  agent's  authority  con- 
tained in  said  policy  of  insurance  of  which  plaintiff  had  no  no- 
tice. 

The  appellant  not  only  attacks  these  findings  of  facts  as  not 
sustained  by  the  evidence,  but  further  insists  that,  if  they  are  so 
sustained,  still  the  conclusions  of  law  which  the  court  drew  from 
them  and  the  judgment  which  it  entered  thereon  were  erroneous. 

These  points  made  by  appellant  were  considered  and  disposed 
of  in  its  opinion  by  the  District  Court  of  Appeal  when  this  mat- 
ter was  before  it.  While  wc  do  not  agree  entirely  with  the  con- 
clusion of  the  District  Court  on  the  several  points  involved  in 
this  appeal,  we  agree  with  it  that  the  trial  court  was  in  error  in 
holding  from  the  findings  made  by  it  on  that  matter  that  plain- 
tiff was,  as  a  matter  of  law,  the  sole  and  unconditional  owner  of 
the  insured  property  when  he  made  his  application  therefor  and 
obtained  the  policy  of  insurance. 

In  considering  and  sustaining  the  claim  of  tbe  appellant  on 
this  point,  the  court  said:  "The  findings  of  the  trial  court  with 
reference  to  the  execution  and  existence  of  the  contract  of  sale 
between  plaintiff  and  Cochran,  coupled  with  the  further  finding 
that  Cochran  had  partially  performed  his  contract,  had  actually 
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entered  into  the  possession  of  the  property  prior  to  plaintiff's 
application  for  insurance,  are,  as  a  matter  of  law,  inconsistent 
with  the  conclusion  that  plaintiff  was  the  sole  and  unconditional 
owner  of  the  property  at  the  time  he  made  application  for  the 
insurance,  and  at  the  time  of  the  fire.  The  findinj^s  of  the  trial 
court  upon  this  phase  of  the  case  do  not  warrant  or  support  the 
conclusion  of  law  deduced  therefrom  that  Cochran  had  no  insur- 
able interest  at  any  time  in  the  insured  property.  *  *  *  The 
admitted  execution  of  the  contract  of  sale  between  plaintiff  and 
Cochran,  coupled  with  the  partial  payment  of  the  purchase  price 
and  actual  possession  by  Cochran  of  the  property  sold,  consti- 
tuted a  subsisting  and  valid  contract  of  purchase  and  sale  as  be- 
tween the  parties  thereto,  notwithstanding  the  fact  that  the  con- 
tract had  not  been  recorded,  or  that  Cochran  had  not  completed 
his  payments  thereunder.  Cochran,  as  the  vendee  in  possession 
under  a  valid  and  subsisting  contract  of  purchase  and  sale,  might, 
upon  tender  and  completion  of  the  payments  due  from  him, 
have  specifically  enforced  the  contract,  and  therefore,  at  the 
time  of  plaintiff's  appHcation  for  insurance,  and  at  the  time  of 
the  fire,  Cochran  was  the  owner  and  holder  of  an  equitable  title 
in  the  insured  property.  Finkbohner  vs.  Glens  Falls  Ins.  Co., 
6  Cal.  App.  379  [92  Pac.  318]  ;  McCullough  vs.  Home  Ins.  Co., 
155  Cal.  659  [102  Pac.  814,  18  Ann.  Cas.  862].  *  *  *  Not- 
withstanding the  fact  that  the  plaintiff's  interest  was  not  that  of 
a  sole  and  unconditional  owner  within  the  meaning  of  the  for- 
feiture clause  of  the  policy  under  discussion,  he  did  have  an 
insurable  interest  in  the  property  sufficient  to. validate  the  con- 
tract of  insurance,  and  support  an  action  thereon.  Civ  Code, 
§§  2546.  2547;  Breedlove  vs.  Norwich,  etc..  Ins.  Co.,  124  Cal. 
164  [56  Pac.  770]  ;  Sharp  vs.  Scottish  Union,  136  Cal.  542  [69 
Pac.  253,  615.]" 

But  this  erroneous  conclusion  by  the  trial  court  on  the  ques- 
tion of  ownership  of  the  property  would  not  warrant  a  reversal, 
if  the  finding  of  the  court  upon  the  agency  of  Wade  and  the 
conclusion  of  law  drawn  by  the  court  therefrom  can  be  sustained. 
Appellant  attacks  this  finding  as  not  supported  by  the  rividence, 
and  further  contends  that,  even  if  the  evidence  does  not  sustain 
it,  nevertheless  the  conclusion  of  law  which  the  court  adduces 
therefrom  was  erroneous. 

As  to  such  agency :  The  evidence  shows  that  Wade  was  never 
the  actual  agent  of  the  defendant.  He  was  a  real  estate  agent  and 
insurance  broker,  and  in  his  latter  capacity  solicited  insurance 
from  the  public.  He  had  a  list  pf  insurance  companies,  including 
the  defendant  company,  with  which  he  placed  such  insurance  as  he 
might  obtain.  These  companies  paid  him  a  percentage  com- 
mis.sion.  As  far  as  defendant  was  concerned  he  was  never  ac- 
tually appointed  as  an  agent  for  such  purpose.  His  only  rela- 
tion to  it  was  that  usually  arising  from  insurance  brokerage* 
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namely :  That,  when  he  presented  an  application  for  insurance 
to  it,  if  it  elected  to  issue  a  policy,  it  paid  him  a  brokerage  com- 
mission for  placing  the  risk  for  it.  His  connection  with  the  de- 
fendant only  existed  during  the  negotiations  of  placing  any  in- 
surance he  might  procure  with  it,  the  delivery  of  the  policy,  the 
payment  of  the  premium,  and  the  brokerage  commission.  When 
this  was  completed,  all  connection  between  them  was  at  an  end. 

But  it  is  claimed  that,  though  the  evidence  may  not  show  that 
Wade  was  the  actual  agent  of  the  defendant,  still  the  finding  is 
supported  under  the  evidence  which  shows  that  he  was  the  os- 
tensible agent  of  defendant,  and  as  such  prepared  the  applica- 
tion for  insurance,  knew  the  true  title  of  the  respondent  in  the 
insured  property,  represented  to  him  that  it  was  unnecessary  to 
mention  in  the  application  the  existence  of  the  contract  of  con- 
ditional sale  to  Cochran,  that  this  was  knowledge  by  the  agent 
of  a  matter  materially  affecting  the  contract  of  insurance  which 
he  was  making  for  the  defendant,  and  was  notice  to  the  defendant 
itself,  and  operated  as  a  waiver  of  a  condition  which  otherwise 
might  be  relied  on  by  defendant  to  defeat  the  policy. 

The  finding  in  support  of  ostensible  agency  is  based  upon  the 
following  facts:  That,  covering  a  period  of  several  years  pre- 
ceding the  application  for  the  policy  here  in  question.  Wade  had 
insured  four  separate  pieces  of  property  of  plaintiff,  placing  the 
insurance  with  defendant;  that,  while  he  had  on  his  list  a  num- 
ber of  companies  for  which  he  placed  risks,  he  never  insured 
the  property  of  plaintiff  in  any  other  company  than  that  of 
defendant:  that,  in  soliciting  insurance  to  be  placed  with  the 
defendant  company,  he  delivered  its  circulars  to  persons  he  ap- 
proached, and  distributed  other  printed  matter  of  the  defendant; 
that  he  placed  all  the  insurance  he  could  with  defendant;  that, 
in  each  instance  where  an  application  for  insurance  on  the  prop- 
erty of  the  plaintiff  was  presented  to  defendant,  it  accepted  the 
written  application  prepared  by  Wade,  executed  the  policy  of  in- 
surance thereon,  and  delivered  it,  including  the  one  here  in  ques- 
tion to  Wade,  who  in  turn  delivered  it  to  plaintiff:  that  plaintiff 
paid  the  premiums  to  Wade  on  these  policies,  who  paid  them  to 
defendant,  and  out  of  it  defendant  paid  Wade  a  commission. 

[2]  The  contention  of  the  appellant,  as  it  has  been  said,  is  that 
this  evidence  is  insufficient  to  sustain  the  finding  of  even  osten- 
sible agency,  and  that,  if  it  was  sufficient,  still  that  under  the 
express  terms  of  the  policy  limiting  the  power  of  its  agents  the 
knowledge  or  conduct  of  Wade  was  not  binding  on  the  company, 
nor  constituted  a  waiver  of  the  conditions  of  the  said  policy,  and 
the  conclusion  of  the  trial  court  that  they  were  is  not  correct. 

We  are  satisfied  that  this  last  contention  of  the  appellant  must 
be  sustained.  Hence  it  is  unnecessary  to  determine  whether  the 
recited  evidence  does  or  does  not  sustain  the  finding  on  the 
theory  of  ostensible  agency.    In  fact  under  the  provision  of  the 
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policy  issued  by  defendant  it  ts  immaterial  whether  Wade  was  the 
actual  agent  of  the  defendant  company  or  its  ostensible  agent. 

The  policy  which  was  delivered  by  the  defendant  and  accepted 
by  the  plaintiff  constituted  the  contract  between  them.  It  was 
accepted  subject  to  the  condition  that  it  was  void  if  the  stipula- 
tion therein  contained  that  plaintiff  was  the  sole  and  uncondi- 
tional owner  of  the  property  was  untrue.  It  further  provided  that 
"no  officer,  agent,  or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condition  in  this  policy 
except  such  as  by  the  terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto/'  and  as  to  such 
provisions  or  conditions  such  officer,  agent,  or  representative 
shall  not  be  deemed  to  have  waived  them,  unless  such  \iaiver  be 
written  upon  or  attached  to  the  policy. 

An  insurance  company  like  any  other  principal  acting  through 
agents,  may  limit  their  powers,  and  this  was  done  by  defendant 
by  clear  and  plain  terms  in  the  policy  here  in  question.  When 
plaintiff  accepted  it,  it  became  the  contract  between  him  and  the 
company,  and  he  was  charged  with  knowledge  of  its  terms, 
among  others  the  limitations  upon  the  power  of  the  agent  of  the 
companv.  Westerfield  vs.  New  York  Life  Ins.  Co.,  129  Cal.  68. 
58  Pac.'92,  61  Pac.  667;  Cayford  vs.  Metropolitan  Life  Ins.  Co., 
5  Cal.  App.  715,  91  Pac.  266;  Blunt  vs.  Fidelity  &  Casualty  Co., 
145  Cal.  268,  78  Pac.  729,  67  L.  R.  A.  793,  104  Am.  St.  Rep.  34. 

Provisions  in  policies  limiting  the  authority  of  agents  to  bind 
the  company  by  waiver  of  conditions  therein  have  been  the  fre- 
quent subject  of  consideration  by  the  courts.  It  is  held  with 
practical  unanimity  thatj  notwithstanding  such  limitations  upon 
the  authority  of  these  agents,  conditions  in  policies  may  be  waived 
by  some  agents  of  the  company,  and  under  some  circumstances 
will  be  deemed  to  have  been  waived  notwithstanding  the  method 
provided  for  in  the  policy  has  not  been  pursued.  But  the  au- 
thority of  an  agent  to  effect  the  waiver  in  the  face  of  such  a 
limitation  as  here  is  not  vested  in  every  agent  who  may  repre- 
sent the  company.  Unless  such  authority  be  given  to  some  par- 
ticular agent  to  do  so,  then,  as  a  general  rule,  it  is  only  agents 
of  the  company  who  are  empowered  to  issue  and  deliver  policies 
who  may  be  regarded  as  having  the  power  to  waive  conditions 
and  forfeitures.  They  are  the  general  agents  of  the  company, 
and  vested  with  full  authority  to  consummate  the  contract  of  in- 
surance, and  are  deemed,  as  such  representatives,  to  have  the 
same  power  to  waive  conditions  as  the  companies  themselves. 
As  to  the  character  of  agents  authorized  to  waive  such  conditions, 
it  is  said,  in  3  Cooley's  Briefs  on  Insurance,  p.  2480:  "This  rule 
includes  all  persons  empowered  to  conclude  contracts  of  insur- 
ance without  first  referring  the  negotiations  to  their  principals, 
such  as  those  which  have  *full  power  to  effect  contracts  of  in- 
surance, to  fix  rates  of  premiums,  to  consent  to  changes,  to  make 
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indorsements,  and  to  cancel  policies.'  "    It  may  also  include  those 
declared  by  statute  of  a  state  to  be  general  agents. 

It  is  not  claimed  here  that  the  representations  or  statements 
of  Wade  were  communicated  to  the  general  agent  of  the  defend- 
ant, or  that  he  had  any  knowledge  in  fact  of  the  existence  of 
the  conditional  contract  of  sale  between  plaintiff  and  Cochran, 
or  that  the  statement  in  the  poHcy  that  plaintiff  was  the  sole  and 
unconditional  owner  of  the  property  insured  was  not  true.  The 
contention  solely  is  that,  because  Wade  was  agent  of  the  com- 
pany— the  ostensible  agent  at  least — his  knowledge  bound  the 
defendant.  But  Wade  was  merely  a  soliciting  agent  of  the  de- 
fendant. He  had  no  authority,  actual  or  ostenible,  to  waive  con- 
ditions in  the  policy.  This  was  not  within  the  scope  of  any 
apparent  authority  he  possessed,  and  his  knowledge  of  the  true 
condition  of  the  title  of  plaintiff,  not  communicated  to  the  gen- 
eral agent  of  the  company,  was  not  the  knowledge  of  the  latter. 
The  extent  of  his  duties  was  merely  to  solicit  insurance,  and 
send  in  applications  therefor  to  the  general  agent  of  the  defend- 
ant. He  had  no  authority  to  consummate  the  contract  of  in.sur- 
ance,  and  issue  the  policy,  and  it  is  only  an  agent  of  this  char- 
acter who  could  waive  conditions  notwithstanding  the  apparent 
limitations  of  the  power  of  all  agent  to  waive  the  conditions  or 
stipulations  of  a  policy.  A  soliciting  agent  could  not.  Tverson 
vs.  Metropolitan  Life  Ins.  Co.,  151  Cal.  746,  91  Pac.  60^',  13  L. 
R.  A.  (N.  S.)  866;  Fidelity,  etc.,  Co.  vs.  Fresno  Flume  Co.,  161 
Cal.  466.  119  Pac.  643,  37  L.  R.  A.  (N.  S.)  322;  Mackintosh  vs. 
Agricultural  Fire  Ins.  Co..  150  Cal.  440,  89  Pac.  102,  119  Am.  St. 
Rep.  234;  Raulet  vs.  Northwestern  Ins.  Co.,  157  Cal.  213.  107 
Pac.  292. 

The  judgment  is  reversed. 

We  concur:     Henshaw,    T- ;    Melvin,  J.;    Shaw,  J.;    Angel- 
lotti,  J. 


— ♦♦♦- 


SUPREME  COURT  OF  IOWA. 


fVBl 


TEASDALE 
CITY  OF  NEW  YORK  INS.  CO.* 


1.  INSURANCE  —  LOSS  —  ADJUSTMENT  —  AUTHORITY  OF 
AGENT. 

Where  T.  was  recojpized  by  defendant  insurance  coinpanj'  as  its  repre- 
sentative in  dealing  with  plaintiff  in  adjusting  a  loss,  the  who'e  matter 
having  been  placed  in  his  hands,  and,  on  his  production  as  a  witness 
for  defendant,  he  testified  directly  to  his  ofl'tcial  connection  with  the 

♦  Decision  rendered.  Feb.  11,  1914.    145  N.  W.  Rep.  284. 
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transaction,  without  any  denial  or  repudiation  of  his  authority  by  de- 
fendant, the  latter  could  not  sustain  the  contention  that  he  had  no  au- 
thority to  waive  a  clause  of  the  policy  requiring  production  of  verified 
proofs  of  loss  within  sixty  days. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1374-1377;  Dec.  Dig.  §  556.) 

2.  INSURANCE  —  FIRE  POLICY  —  LOSS  —  VERIFIED  PROOFS 
—WAIVER. 

A  hre  policy  required  verified  proof  of  loss  within  sixty  days  thereafter.  A 
fire  having  occurred  November  11,  1911,  plaintiff  promptly  reported  the 
same  to  defendant's  agent,  who  immediately  filed  proofs  on  defend- 
ant's blanks,  but  without  an  accompanying  affidavit.  The  matter  was 
placed  in  the  hands  of  an  adjuster,  who  led  plaintiff  to  believe  that  the 
loss  would  be  adjusted^  and  as  late  as  January  13,  1912,  two  days 
after  the  sixty-day  period  had  elapsed,  defendant's  home  office  in 
formed  plaintiff's  counsel  that  it  was  writing  the  adjuster  on  the  sub- 
ject and  that  he  "would  doubtless  take  the  same  up  with  them." 
On  February  5.  1912,  the  adjuster  ended  the  negotiations  by  declaring 
for  the  first  time  that  it  would  take  no  action  regarding  a  settlement 
stating  as  the  sole  reason  therefor  that  the  fire  was  of  incendiary 
origin  and  nothing  had  been  done  to  explain  the  matter.  Held,  that 
sudfi  acts  constituted  a  waiver  of  plaintiffs  obligatitm  to  furnish  veri- 
fied proofs  witliin  sixty  days. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1382-1390,  140.S;  Dec.  Die.  § 
558.) 

Appeal  from  District  Court,  Monroe  County:  D.  M.  Anderson,  Judge. 
Action  at  law  upon  a  policy  of  fire  insurance.    Verdict  and  judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

John  F.  Abegglen,  of  Albia,  for  Appellant. 
John  R.  Price,  of  Albia,  for  Appellee. 

Weaver,  J. 
On  October  26,  1911,  the  defendant  insurance  company  issued 
its  policy  to  the  plaintiff,  indemnifying  him  against  loss  or  damage 
by  fire  for  a  period  of  one  year  upon  a  certain  stock  of  goods 
and  store  fixtures  in  a  building  situated  in  the  village  of  Griffin- 
ville,  Monroe  County,  Iowa.  Thereafter,  on  November  11,  1911, 
and  while  said  policy  was  in  full  force  and  eftect,  the  property  so 
insured  was  destroyed  by  fire.  Among  other  stipulations  of  the 
policy,  it  was  provided  that  in  case  of  loss  the  insured  should 
within  sixty  days  give  to  the  company  written  notice  thereof,  ac- 
companied by  affidavit  as  to  how  the  loss  occurred  and  the  ex- 
tent thereof.  This  action  on  said  policy  was  begim  August  30, 
1912.  The  petition  as  finally  amended  alleges  the  issuance  of 
the  policy  and  the  fact  of  the  loss  of  the  insured  property  by  fire 
and  that  written  notice  of  such  loss  was  promptly  given  to  the 
company.  It  also  pleads  certain  correspondence  had  with  the 
company  and  its  agents  and  certain  conduct  and  representations 
on  their  part  as  a  waiver  of  the  requirement  that  such  notice  be 
accompanied  by  an  affidavit  or  other  proof  of  loss,  and.  averring 
the  failure  of  the  defendant  to  make  payment  of  said  loss,  de- 
mands judgment  for  recovery  of  his  damages.     Answering  thi*; 
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claim,  defendant  admits  the  issuance  of  the  policy,  and  that  it 
received  notice  of  the  loss,  but  denies  that  it  ever  waived  the 
requirement  of  the  policy  for  an  affidavit  or  sworn  proof  of  such 
loss.  It  further  pleads  affirmatively  the  requirement  of  the 
policy  for  proofs  of  loss  within  sixty  days  after  the  fire,  and 
alleges  that  such  proofs  were  not  furnished  until  long  after  such 
period  had  expired,  for  which  reason  plaintiff  neither  acquired  nor 
has  any  right  of  action  upon  said  policy. 

The  evidence  tends  to  show  that  the  policy  was  issued  to  plain- 
tiff by  one  Sloan,  then  acting  as  defendant's  agent,  and  that  im- 
mediately after  the  fire  plaintiff  went  to  said  agent,  informed 
him  to  report  it  to  the  company,  which  he  promised  to  do  and  did 
do,  sending  the  notice  upon  blanks  pref>ared  by  the  company  for 
such  purpose,  one  being  sent  to  the  home  office  and  one  to  its 
special  agent,  George  W.  Tones,  having  more  immediate  charge  of 
the  business  in  that  territory.  The  notice  clearly  specified  the 
number  of  the  policy,  its  date,  the  name  of  the  assured,  the  lo- 
cation of  the  property,  the  kind  of  property,  the  amount  of  insur- 
ance, the  extent  of  the  loss,  and  that  the  origin  of  the  fire  was  un- 
known. No  affidavit  accompanied  it.  Receipt  of  the  notice  was 
acknowledged  by  both  Tones  and  the  home  office.  Tones  visited 
the  local  agent  once  or  twice  after  the  notice  of  loss.  Sloan's 
testimony  is  to  the  effect  that  Tones  promised  to  return  and  meet 
the  plaintiff  with  a  view  to  adjusting  or  settling  his  claim  and 
named  a  day  for  that  purpose.  This  appointment  was  reported  to 
plamtiff,  who  appeared  at  the  agent's  office  at  the  time  so  fixed, 
but  Tones  did  not  appear.  Referring  to  this  same  loss,  Tones 
wrote  Sloan  under  date  of  November  20,  1911,  as  follows: — 

"Your  favor  of  the  15th  inst.  came  to  my  attention  this  morn- 
ing and  I  see  that  the  fire  referred  to  occurred  on  the  11th  which 
was  quite  a  while  ago.  I  had  already  made  plans,  depending  on 
a  telegram,  to  meet  a  man  in  Davenport  on  Wednesday  morning 
and  I  received  his  telegram  that  he  could  l>e  there.  Therefore  T 
will  be  unable  to  reach  you  on  this  matter  until  the  latter  part  of 
this  week  when  I  shall  be  pleased  to  see  you. 

"Yours  truly,  Geo.  W.  Tones." 

Ten  days  later,  apologizing  for  his  nonappearance,  Tones 
wrote  again : — 

"]  suppose  you  think  I  am  very  careful  of  my  engagements, 
but  learned  that  two  other  adjusters,  also  interested  in  the  same 
fires  expected  to  take  the  matter  up  the  latter  part  of  this  week, 
so  have  delayed  it  and  because  further  I  was  called  on  another 
matter.  »So  will  let  you  know  later  just  when  to  expect  us.  Pos- 
siblv  this  week  vet. 

"Yours,  Geo.  W.  Tones." 

All  the.se  matters  were  reported  to  plaintiff,  who  relied  thereon 
and  took  no  further  steps  in  the  matter  for  some  time,  except  to 


Digitized  by 


Google 


Pire.]  Teasdale  vs.  City  of  New  York  Ins.  Co.  485 

call  frequently  on  the  local  agent  and  urge  action  upon  his  claim. 
Early  in  January,  1912,  plaintiff  consulted  counsel,  who  wrote 
directly  to  the  home  office  calling  attention  to  the  loss,  to  the 
fact  that  Tones  had  come  to  Griffinville  with  reference  to  the 
matter,  and  had  promised  to  return  for  its  adjustment,  but  had 
failed  to  do  so,  and  asked  that  immediate  attention  be  given  to 
the  claim.  This  letter  the  company  answered  as  follows  under 
date  of  January  13,  1912:  "We  are  in  receipt  of  your  favor  of 
the  8th  inst.  regarding  claim  of  Mathew  Teasdale  under  policies 
5090  and  5095,  Albia,  Iowa,  agency  and  in  reply  beg  to  state 
that  we  are  today  writing  our  special  agent  Mr.  Geo.  W.  Tones 
at  Des  Moines,  Iowa,  regarding  the  matter,  and  he  will  doubtless 
take  the  same  up  with  you."  Tones  did  not  again  "take  up"  the 
matter  with  counsel  or  with  plaintiff,  but  on  February  5,  1912, 
responding  to  an  inquiry  from  the  local  agency,  he  wrote :  "Gen- 
tlemen; Your  favor  regarding  Mathew  Teasdale,  received.  As 
you  know,  we  have  done  nothing  from  the  first  regarding  this 
loss  as  to  settlement,  and  do  not  expect  to.  There  is  no  question, 
it  appears,  in  the  mind  of  Mr.  Teasdale  but  that  this  was  of  in- 
cendiary origin,  and  nothing  has  been  done  to  clear  the  matter 
up,  so  that  as  stated  already  we  have  taken  no  action  whatever 
regarding  its  settlement,  and  do  not  intend  to."  This  is  .sub- 
stantially the  entire  record.  The  insurance  is  not  denied  and  a 
total  loss  is  shown  without  dispute  There  is  no  issue  or  claim 
of  any  default,  omission,  or  misconduct  of  the  plaintiff,  preced- 
ing the  loss,  by  which  his  hisurance  was  forfeited.  The  sole  de- 
fense is  based  upon  his  failure  to  present  formal  proofs  of  such 
loss  in  strict  compliance  to  a  condition  of  the  policy. 

Assuming  for  the  present  that  such  defense  may  be  technically 
good  and  perfect,  if  the  default  be  admitted  and  no  fact  be 
shown  to  avoid  its  defect,  it  is  a  defense  which  does  not  appeal 
to  the  favor  of  courts,  and  a  forfeiture  so  claimed  will  not  be 
enforced  if  there  be  any  reasonable  ground  on  which  to  find  that 
the  condition  has  been  waived.  It  is  to  be  remarked  in  the  first 
place  that  it  is  open  to  grave  doubt  whether  the  policy  makes  the 
failure  of  the  insured  to  furnish  formal  proofs  in  strict  accord- 
ance with  its  terms  operate  as  a  forfeiture  of  the  insurance. 
There  are  several  clauses  of  the  contract  which  specify  in  clear 
terms  conditions,  a  violation  of  which  shall  render  a  policy 
"void,"  and  other  specific  conditions  upon  which  the  company 
"shall  not  be  liable  for  loss,"  but  none  of  these  make  reference  to 
proofs  of  loss.  The  clause  pleaded  and  relied  upon,  which  is 
separately  stated  and  numbered,  makes  it  the  duty  of  the  in- 
sured, when  the  loss  occurs,  to  protect  the  property  from  further 
damage,  put  it  in  good  order,  and  within  sixty  days  to  furnish  the 
company  written  notice  thereof,  with  affidavit  stating  the  facts 
of  the  loss  and  its  extent,  but  contains  no  statement  or  declara- 
tion that  a  failure  in  any  of  these  respects  shall  defeat  the  right  of 
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action  for  a  recovery  upon  the  policy.  But,  waiving  this  ques- 
tion and  accepting  for  the  purposes  of  this  case  the  theory  of 
counsel  that  a  failure  to  comply  with  this  provision  if  not  waived 
is  an  absolute  defense.,  we  have  still  the  question  whether,  under 
the  conceded  facts,  the  jury  were  not  justified  in  finding  that 
there  was  such  a  waiver.  It  is  to  be  said  that  the  defense 
pleaded  seems  to  be  based  entirely  upon  the  provisions  of  the 
policy,  and  not  upon  any  failure  to  comply  "with  statutory  regu- 
lations as  to  proofs  of  loss. 

[1]  Counsel  for  appellant  meets  this  proposition  from  two  an- 
gles. In  the  first  place  it  is  strongly  urged  that  the  evidence  is  in- 
sufficient to  find  that  Tones  had  any  authority  in  the  premises,  and 
therefore  no  waiver  can  be  predicated  on  his  acts  in  reference  to 
the  matter.  It  appears  to  us  that  this  a  very  extreme  position. 
That  he  was  an  agent  of  the  company  is  shown  by  its  own  cor- 
respondence and  by  the  evidence  oflFered  in  its  own  behalf  on  the 
trial.  That  it  recognized  him  as  its  representative  in  dealing  with 
the  plaintiflF  respecting  this  loss  is  shown  by  its  written  statement 
to  plaintiflF's  counsel  that  its  special  agent  George  W.  Tones  would 
take  the  matter  up  with  them.  It  is  clear  that  the  whole  matter 
was  placed  in  his  hands.  He  alone  took  any  action  in  the  matter. 
It  was  he  who  came  to  Griffinville  in  response  to  the  notice.  He  is 
produced  as  a  witness  for  the  company  and  as  such  reveals  his 
direct  and  official  connection  with  the  transactions  without  denial 
or  repudiation  of  his  authority  on  the  company's  part,  and  it  is 
he  who,  after  the  sixty  days  had  expired,  put  an  end  to  the  plain- 
tiff's hopes  of  adjustment  by  sending  word  to  the  local  agent  that 
"we  do  not  intend"  to  take  any  action  for  the  settlement  of  the 
claim.  Not  only  is  the  agency  and  authority  sufficiently  shown, 
but,  as  we  view  the  record,  a  finding  of  the  jury  to  the  contrary 
would  be  so  clearly  without  .support  in  the  testimony  that  it  could 
not  be  permitted  to  stand. 

[2]  It  is  next  argued  that  the  facts  which  the  evidence  tends 
to  establish  are  insufficient  to  constitute  a  waiver  of  the  defense. 
Such  is  not  our  view  of  the  record.  The  case  is  fairly  ruled  bv 
decisions  of  which  Griffith  vs.  Ins.  Co.,  143  Iowa,  88,  120  N.  W. 
90,  is  a  leading  example.  In  all  essential  respects,  the  facts  in 
the  cited  case  and  in  the  one  at  bar  are  quite  parallel,  and  the 
equities  of  the  insured  persons  are  equally  apparent.  Here,  as 
there,  the  plaintiflF  reported  his  loss  to  the  local  agent  with  re- 
quest that  a  proper  notice  be  given  the  company,  and  such  notice 
was  given  by  the  agent,  but  no  formal  proofs  of  loss  were  ever 
furnished.  Here,  as  there,  the  company  gave  no  hint  of  objec- 
tion to  the  sufficiency  of  the  showing.  Here,  as  there,  the  plain- 
tiflf,  believing  that  he  had  done  all  that  would  be  required  of  him 
until  an  adjuster  arrived,  was  tolled  along  by  the  promises  of  the 
early  coming  of  such  an  agent  until  the  sixt>'-day  period  had 
safely  expired,  when  the  company  for  the  first  time  revealed  its 
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true  purpose  and  intent  by  a  distinct  refusal  to  consider  the 
claim  at  all.  In  sustaining  a  recovery  under  such  circumstances, 
we  said:  "Proofs  of  loss  required  by  the  j3olicy  of  insurance 
may  be  waived  by  a  shuffling,  tricky,  or  evasive  course  of  con- 
duct on  the  part  of  the  company,  amounting  neither  to  an  actual 
denial  or  a  distinct  recognition  of  liability,  yet  such  as  to  lead  a 
reasonably  prudent  man  to  believe  that  proofs  of  loss  are  not  to 
be  required."  See,  also,  Nichols  vs.  Ins.  Co.,  125  Iowa,  262,  101 
N.  W.  115;  Harris  vs.  Ins.  Co.,  85  Iowa,  238,  52  N.  W.  128; 
Morev  vs.  I.aird,  108  Iowa,  670,  77  N.  W.  835;  Pringle  vs  Ins. 
Co.,  107  Iowa,  742,.  77  N.  W.  521 ;  Green  vs.  Ins.  Co.,  84  Iowa, 
135,  50  N.  W.  558;  Lake  vs.  Ins.  Co.,  110  Iowa,  473,  81  N.  W. 

7io; 

To  say  the  very  least  of  the  conduct  of  the  company  in  this 
case,  it  was  exasive.    If,  as  indicated  in  Tones*  letter  of  February 
5, 1912,  it  had  never  been  the  intention  of  the  company  to  pay  the 
loss,  ordinary  candor  required  that  it  should   have  said   so  in 
response  to  plaintiff's  repeated  requests  for  an  adjustment;  and 
if,  having  been  informed  of  a  total  loss,  ii  desired  other  or  ad- 
ditional proof,  then,  when  it  appeared  that  plaintiff  was  acting 
in  the  belief  that  he  had  done  all  that  would  be  required  of  him 
until  the  adjuster  had  come  and  made  investigation  according  to 
promise,  fair  dealing  demanded  that  he  should  be  so  informed. 
Plaintiff  did  g^ve  and  defendant  did  receive  notice  of  the  loss 
and  of  its  character  and  amount.     The  only  omission  of  which 
advantage  is  sought  to  be  taken  is  in  the  failure  to  accompany  it 
with  a  sworn  statement.    Speaking  of  a  similar  situation  in  Nich- 
ols vs.  Ins.  Co.,  125  Iowa,  268,  101  N.  W.  118,  we  said:  "If 
defendant  desired  this  [affidavit]  it  should  in  all  fairness  have 
requested  it,  and,  as  it  did  not  do  so,  this  defect  was  waived.*' 
So  in  Green  vs.  Ins.  Co.,  84  Iowa,  137.  50  N.  W.  559,  where  the 
^siired  failed  to  furnish  the  required  affidavit,  but  the  company 
responded  to  an  unsworn  statement  by  promising  to  send  an 
^?ent  to  investigate  the  matter,  we  said  that :    "If  there  had  been 
^"y  objection  regarding  the  letter  as  proof  of  a  loss,  the  plaintiff 
!^^s  authorized  to  presume  that  defendant  would  make  such  ob- 
lation known.     Good  faith  required  that,  if  proofs  were  not 
^^sfactor}',  notice  should  be  given  the  assured    *    *    *    within 
^*  'east  a  reasonable  time.     The  plaintiff  was  authorized  to  rest 
^Pon  the  presumption  that  the  defendant  would  act  in  good  faith, 
3nd  give  him  notice  if  the  letter  was  not  regaft-ded  as  sufficient 
riff^^  of  loss.    The  defendant  was  bound  to  know  that  the  plain- 
."  Would  so  regard  its  failure  to  make  objection  to  the  insuffi- 
^^ency  or  want  of  proof.'*    The  conclusion  from  a  reading  of  the 
•^cord  is  quite  irresistible  that  defendant  must  have  known  that 
Paintiff  was  proceeding  upon   the  understanding  that  he  had 
One  all  he  was  required  to  do  and  was  waiting  the  appearance  of 
^  ^^ent  or  adjuster  as  promised.     The  defendant  neither  di- 
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rectly  nor  indirectly  asked  or  demanded  of  him  other  notice  c 
proof  of  loss,  but  gave  him  to  understand  that  its  agent  woul 
visit  the  place  and  take  up  the  matter  of  adjusting  his  claim.  _A 
late  as  January  13,  1912,  two  days  after  the  sixty  days  had  elapse 
the  home  olfice  informed  counsel  that  it  was  then  writing  ti^ei 
Mr.  Tones  on  the  subject  of  the  claim,  and  that  he  woiil 
"doubtless  take  the  same  up''  with  them.  And,  even  when  o 
Febniar}'  .S>  1912,  defendant's  agent  put  an  end  to  the  negotiatio 
by  declaring  for  the  first  time  that  it  would  "take  no  actio 
whatever  regarding  the  settlement"  of  the  claim,  such  refus< 
was  not  based  upon  plaintiflf's  failure  to  make  f onnal  .proof,  bv 
expressly  justified  its  attitude  upon  the  suggestion  that  the  fir 
"was  of  incendiary  origin,  and  nothing  had  been  done  to  clean  th 
matter  up.'*  Indeed,  so  far  as  this  record  is  concerned,  the  insui 
ficiency  of  the  proof  of  loss  was  never  advanced  or  relied  upo 
as  a  defense  to  the  claim  until  it  was  pleaded  in  the  answer  i 
this  action.  That  in  view  of  all  these  facts  the  jur>'  was  justifie 
in  finding  that  the  failure  to  furnish  formal  proofs  had  bee 
waived  is  too  clear  for  controversy,  and  there  was  no  error  i 
denying  defendant's  motion  for  a  directed  verdict. 

Some  objections  are  raised  to  the  g^iving  of  certain  instruction 
and  to  the  refusal  of  others  requested.  The  points  made  in  moj 
of  these  objections  are  ruled  adversely  to  the  appellant  by  lb 
conclusions  already  announced.  There  was  some  evidence  tenc 
ing  to  show  that  Tones,  on  one  of  his  visits  to  the  place  after  th 
fire,,  did  make  inquiry  and  investigation  into  the  question  whethc 
plaintiff  had  not  been  conducting  an  unlawful  business  in  th 
burned  building,  and  that  Tones  was  raising  some  objection  t 
the  claim  on  the  theory  that  the  fire  was  of  incendiary  origin.  I 
its  instructions,  the  court  said,  among  other  things,  that,  i 
Tones  did  so  act  and  that  plaintiff  was  informed  thereof  and  wa 
led  thereby  to  believe  that  no  objection  was  being  made  becaus 
of  the  lack  of  final  proof  of  loss,  then  a  finding  of  waiver  of  sue 
proof  would  be  justified.  This  charge  is  objected  to  as  sul 
mitting  to  the  jury  a  question  not  raised  by  the  pleadings.  In  ou 
judgment,  the  issues  made  by  petition  and  answer  are  broa 
enough  to  cover  this  proposition,  and  the  exception  must  be  ovei 
ruled.  Of  the  requested  instructions  it  is  sufficient  to  say  tha 
so  far  as  they  state  correct  propositions  of  law.  they  are  sufI 
ciently  covered  by  the  charge  of  the  court 

There  is  no  error  shown  which  will  justify  us  in  interferin 
with  the  judgment  of  the  district  court,  and  it  is  hereby  afl[irme< 


J 


Digitized  by 


Google 


Fire.]     Gresham  vs.  Norwich  Union  Fire  Ins.  Society.         4S9 
COURT  OF  APPEALS  OF  KENTUCKY. 


GRESHAM 

vs. 

NORWICH  UNION  FIRE  INS.  SOCIETY.* 

1.  INSURANCE— AGENTS— PAROL  CONTRACT  OF  INSURANCE 
—AUTHORITY  TO  MAKE. 

An  insurance  agent,  having  authority  to  solicit  insurance,  accept  risks,  to 
agree  on  and  settle  the  terms  of  and  issue  and  renew  policies,  may 
make  a  preliminary  parol  contract  binding  on  the  insurance  company 
either  to  issue  a  policy  or  renew  one  about  to  expire. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  203-209;  Dec.  Dig.  §  131.) 

2.  INSURANCE  -  POLICY  —  CONTRACT  TO  RENEW. 

While  a  parol  contract  to  renew  a  fire  policy  need  not  be  as  certain  and 
definite  as  an  agreement  to  issue  a  policy,  yet  there  must  be  a  definite 
agreement  to  renew. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  203-209;  Dec.  Dig.  §  131.) 

3.  INSURANCE  —  FfRE  POLICY  —  PAROL  AGREEMENT   TO 

RENEW— EVIDENCE. 

Evidence  held  insufficient  to  establish  a  parol  agreement  to  renew  an  ex- 
isting fire  policy  on  expiration  thereof, 

(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  § 
665.) 

4.  INSURANCE— REN EWAI^CUSTOM. 

The  fact  that  it  was  customary  for  defendant's  agent  to  renew  plaintiff's 
policy  and  to  wait  several  months  before  collecting  the  premiums  was 
relevant  only  to  the  question  of  waiver  of  payment  of  premiums  and 
was  not  of  itself  sufficient  to  constitute  a  contract  to  renew. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  203-209;  Dec.  Dig.  §  131.) 

Appeal  from  Circuit  Court,  Lyon  County. 

Action  by  E.  L.  Gresham  against  the  Norwich  Union  Fire  Insurance 
Society.    Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

L  H.  James,  of  Marion,  and  Hodges  &  James,  of  Eddyville,  for  Ap- 
pellant. 

J.  C.  Gates,  of  Princeton,  and  Willard  Utley,  of  Eddyville,  for  Ap- 
pellee. 

Clay,  C. 
About  April  28,  1910,  E.  L.  Gresham  purchased  from  C.  Arm- 
strong a  house  and  lot  in  Eddyville,  Ky.  At  the  time  of  the  con- 
veyance, Armstrong  was  carrying  a  $1,000  policy  of  insurance  on 
the  house.  The  policy  was  issued  by  the  Norwich  Union  Fire 
Insurance  Society,  of  which  N.  W.  Utley  was  the  agent  at  Eddy- 
ville.   The  policy  was  dated  February  19,  1910,  and  by  its  terms 

♦Decision  rendered,  Feb.  11,  1914.     163  S.  VV.  Rep.  214. 
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expired  February  9,  1911.  When  the  sale  was  effected,  th 
policy  was  assigned  by  Armstrong  to  Gresham,  and  the  transfe 
was  approved  by  the  usual  indorsement  on  the  policy  made  by  th 
company's  agent.  At  the  time  of  the  assignment,  Gresham  ws 
carrying  a  $600  policy  of  insurance  issued  by  the  Pennsylvani 
Fire  Insurance  Company,  and  expiring  on  December  30,  191( 
N.  W.  Utley,  the  agent  of  the  Norwich  Union  Fire  Insuranc 
Society,  was  also  the  agent  of  the  Pennsylvania  Fire  Insuranc 
Company.  On  May  29,  1911.  more  than  three  months  after  th 
expiration  of  the  policy  issued  by  the  Norwich  Union  Fire  Ir 
surance  Society,  the  dwelling  house  covered  by  that  policy  ws 
destroyed  by  fire.  Gresham  brought  this  action  against  the  con 
pany  to  recover  the  sum  of  $1,000,  claiming  that  prior  to  the  e? 
piration  of  the  policy  he  entered  into  a  parol  agreement  with  th 
company's  agent  to  renew  the  policy  upon  its  expiration.  At  tl 
conclusion  of  plaintiff's  evidence,  the  trial  court  gave  a  perem| 
tory  instruction  in  favor  of  the  defendant.    Plaintiil  appeals. 

While  plaintiff  testified  that  defendant's  agent  agreed  eith< 
during  the  month  of  October  or  November,  1910,  to  renew  tl 
policy  on  the  same  terms  and  conditions  as  the  original  pohc 
yet,  when  asked  by  counsel  to  detail  the  exact  conversation  whic 
took  place  between  him  and  the  defendant's  agent,  he  made  tl 
two  following  statements:  "He  was  trsing  to  write  me  £ 
additional  thousand;  wanted  to  write  an  additional  thousai 
after  I  had  repaired  the  house.  I  told  him  I  didn't  care  to  tal 
any  more ;  that  I  didn't  feel  like  I  was  able  to  take  an  addition 
thousand  on  the  house;  and  he  insisted  that  he  should  write  c 
additional  thousand  on  the  house  for  me  since  I  had  repaired 
Then  he  rather  insisted  more  that  I  should  give  him  anoth( 
thousand  on  it.  He  went  on  and  asked  me  what  I  had  on  it. 
told  him,  *T  have  the  thousand  that  you  have  and  six  hundred  th 
Mr.  Molloy  has  on  the  dwelling.'  In  our  conversation  there,  ; 
he  talked  and  wanted  to  write  this  additional  thousand,  I  sai 
'Mr.  Utley,  I  don't  care  to  take  another  one,  because  I  am  n 
able  to  pay  for  an  additional  thousand,  because  I  am  carryii 
as  much  as  1  feel  like  I  am  able  to  pay  on  the  two  buildings.'  I  sa 
*You  may  carry  the  two  policies  you  are  now  carrying.'  He  sai 
^Certainly.  I  don't  want  to  lose  what  1  have  got,  if  I  can't  g 
any  more.'  He  was  carrying  two  thousand  for  me  then,  one  < 
the  house  and  one  on  the  stable."  "I  met  Mr.  Utley  on  the  sid 
walk,  and  I  wanted  to  borrow  some  money ;  tiiat  is  what  broug 
up  the  conversation.  I  asked  him  if  he  had  $500  he  wanted 
loan  me,  but  he  said  he  did  not;  but  he  said,  'I  am  figuring  ( 
selling  my  farm  in  a  few  days,  and,  if  I  do,  I  expect  I  can  1 
you  have  it.'  He  turned  right  around  and  asked  me  about  ho 
much  insurance  I  was  carrying  down  there.  I  told  him  I  w; 
carrying  the  thousand  he  had  and  six  hundred  Mr.  Molloy  ha 
He  wanted  to  write  me  an  additional  thousand      I  told  him 
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didn't  feel  like  T  could  carry  more  than  I  was  paying  for  then; 
that  I  knew  I  needed  it,  but  didn't  feel  like  I  could  pay  for  more 
than  I  was  carrying  then.  I  said,  'I  want  you  to  keep  up  the  two 
policies  you  have.'  He  says,  'Certainly;  I  want  to  do  that,  if  T 
don't  get  anything  more.     I  don't  want  to  lose  anything  1  have 

When  asked  by  the  court  to  tell  exactly  what  the  agent  said, 
plaintiff  answered  as  follows:  "He  said  he  wanted  to  carry  the 
two  policies  on;  he  didn't  want  to  lose  any  if  he  didn't  get  any 
more.  The  two  policies  he  was  carrying  was  the  one  on  the 
residence  and  the  other  on  the  stable,  that  we  were  talking  about. 
They  were  to  be  carried  for  the  same  amount,  and  he  said  he 
certainly  wanted  to  do  that;  he  didn't  want  to  lose  anything  he 
had." 

Plaintiff  further  testified  that  after  the  fire  he  met  Mr.  Utley, 
the  agent,  and  that  the  latter  asked  him  where  the  Norwich 
Union  policy  was.  Plaintiff  replied,  "It  is  in  the  bank,  I  sup- 
pose." He  looked  for  the  policy  at  the  bank.  The  old  policy  was 
found,  but  no  renewal  policy  was  there.  He  then  said  to  Mr. 
Utley,  "You  know  I  told  you  to  keep  up  those  two  policies." 
Utley  replied,  "It  looks  like  I  would  have  done  it."  Plaintiff 
also  testified  that  Utley  had  been  carrying  insurance  for  him 
from  1900  to  1910.  Utley  always  wrote  the  policies,  renewed 
them  whenever  he  got  ready,  and  came  to  plaintiff  for  the  money 
when  it  suited  him.  Frequently  there  would  be  a  delay  of  two 
or  three  months,  and  sometimes  as  much  as  six  months,  before 
Utley  would  ask  for  payment  of  premiums.  Plaintiff  never 
knew  that  the  policy  had  not  been  renewed,  but  relied  on  his 
agreement  with  Utley  to  have  it  renewed.  On  cross-examina- 
tion it  developed  that  the  policy  in  the  Pennsylvania  Insurance 
Company  was  renewed  and  delivered  to  plaintiff.  Sometimes  he 
took  the  policies  when  they  w^re  issued,  and  sometimes  he  did 
not.  Never  remembered  of  having  left  a  policy  in  the  possession 
of  Utley  after  he  had  paid  the  premiiun. 

Another  witness  for  plaintiff  testified  that  the  morning  after 
the  fire  Utley  said,  in  his  presence,  that  he  was  carrying  $2,000 
on  plaintift"'s  property.  Another  witness  stated  that  he  had  heard 
Utley  say  after  the  fire  he  thought  he  had  a  thousand  on  the 
home  place  as  well  as  a  thousand  on  the  livery  stable  until  he 
examined  his  records.  Still  another  witness  testified  that  Utley 
stated  in  his  presence  after  the  fire  that  Mr.  Gresham  was  carry- 
ing $2,000  insurance.  The  cashier  of  the  bank  where  the  original 
policy  was  deposited  stated  that  after  the  fire  plaintiff  and  Mr. 
Utley  came  in  there  looking  for  the  policy.  He  found  the  old 
policy,  but  no  renewal  policy. 

[1]  It  is  well  settled  that  an  insurance  agent,  having  authority 
to  solicit  insurance,  accept  risks,  agree  upon  and  settle  the  terms 
of  insurance,  and  to  issue  and  renew  policies,  has  the  authority 
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to  make  a  preliminary  parol  contract,  binding  on  his  principal, 
either  to  issue  or  renew  a  policv  about  to  expire.  James  McCabe 
et  al.  vs.  ;Etna  Ins.  Co.,  9  N.  D.  19,  81  N.  W.  426,  4'/  L.  R.  A. 
641 ;  Security  Fire  Ins.  Co.,  7  Bush,  81,  3  Am.  Rep.  301 ;  Stickley 
vs.  Mobile  Ins.  Co.,  37  S.  C.  56,  16  S.  E.  280,  838;  Cohen  vs. 
Continental  Ins.  Co.,  67  Tex.  325,  3  S.  W.  296,  60  Am.  Rep.  24; 
More  vs.  New  York  Bowery  Ins.  Co.,  130  N.  Y.  527,  29  N.  E. 
757. 

[2]  While  it  is  true  that  the  agreement  to  renew  a  policy  does 
not  have  to  be  as  certain  and  definite  as  to  its  terms  as  an  agree- 
ment to  issue  a  policy,  in  view  of  the  fact  that  such  an  agreement 
will  be  presumed  to  have  reference  to  the  terms  and  conditions 
of  the  existing  insurance  (Western  Home  Ins.  Co.  vs.  Hogue,  41 
Kan.  524,  21  Pac.  641 ;  Franklin  Fire  Ins.  Co  vs.  Massie,  33  Pa. 
221),  yet  the  evidence  should  establish  a  definite  agreement  to 
renew.  Here  the  alleged  renewal  contract  was  made  either  three 
or  four  months  before  the  old  policy  expired. 

[3]  The  conversation  related  principally  to  an  increase  of  the 
insurance.  After  declining  to  take  the  additional  insurance, 
plaintiff  said  to  the  agent,  "You  may  carry  the  two  policies  you 
are  now  carrying."  The  agent  replied,  "Certainly ;  I  don't  want 
to  lose  what  I  have  got,  if  I  can't  get  any  more."  The  word  "re- 
newed'* was  not  used.  Nothmg  was  said  about  how  long  Utley 
was  to  carry  the  two  policies.  The  contract  between  the  parties 
depends  on  what  was  actually  said,  and  not  on  the  vague  and 
indefinite  conclusions  not  reasonably  deducible  from  the  words 
used.  No  time  for  carrying  the  policies  being  fixed,  plaintiff 
would  not  have  been  bound  to  pay  the  premium  on  any  renewal 
policy  unless  he  had  actually  boimd  himself  in  some  other  way. 
On  the  other  hand,  the  agent  merely  indicated  his  desire  to  keep 
the  insurance  he  had,  without  obligating  the  company  to  renew 
the  insurance  upon  its  expiration.  On  the  whole,  we  conclude 
that  the  langiiage  is  too  vague,  uncertain,  and  indefinite  to  con- 
stitute a  binding  executory  agreement  to  renew  the  policy  in  ques- 
tion. 

[4]  The  fact  that  it  was  customary  for  defendant's  agent  to 
renew  plaintiff's  policies,  and  to  wait  several  months  before  col- 
lecting the  premiums,  was  admissible  only  on  the  question  of 
waiver  of  prepayment  of  premiums.  Baldwin  vs.  Phoenix  Ins. 
Co.,  107  Ky.  356,  54  S.  W.  13,  21  Ky.  Law  Rep.  1090,  92  Am. 
St.  Rep.  362.  A  mere  custom  to  renew  will  not  of  itself  bind  the 
company.    There  must  be  a  contract  to  renew. 

The  evidence  being  insufficient  to  show  a  contract  to  renew,  it 
follows  that  the  trial  court  properly  directed  a  verdict  in  favor  of 
defendant. 

Judgment  affirmed. 
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NATIONAL  UNION  FIRE  INS.  CO.  of  Pittsburgh,  Pa. 

vs. 
BALTIMORE  ASBESTOS  CO.,  Inc.* 

L  INSURANCE— FIRE  POLICIES— CANCELLATION. 
Where  notice  to  the  insured  is  a  condition  precedent  to  the  cancellation  of 
^    a  fire  policy,  notice  to  the  broker  who  effected  the  insurance  is  not 
notice  to  the  insured. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  500-503;  Dec.  Dig.  §  229.) 

2.  INSURANCE— FIRE  POLICIES— CANCELLATION. 

While  an  insured  may  ratify  notice  of  cancellation  g^ven  only  to  the 
broker  who  effected  the  insurance,  there  is  no  ratification  where  the 
broker  did  not  secure  any  substitute  policies,  as  was  his  custom  in 
such  cases,  and  the  insured  had  no  notice  of  the  cancellation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  500-503;  Dec.  Dig.  §  229.) 

3.  INSURANCE— FIRE  POLICIES— PAYMENT  OF  PREMIUMS. 

A  fire  company  issued  a  policy  on  the  3d  of  July,  and  according  to  custom. 
The  premium  was  paid  at  the  time,  and  the  company's  account  was 
credited  with  it.  Thereafter  the  fire  company  notified  the  broker  of 
cancellation,  which  cancellation  was  ineffective,  because  no  notice 
was  given  to  the  insured.  Held  that,  as  settlements  were  made  be- 
tween the  broker  and  the  company  only  every  thirty  to  sixty  days, 
the  company  could  not  escape  liability  for  a  fire  which  occurred 
within  less  than  two  months  after  the  issuance  of  the  policy  on  the 
ground  of  nonpayment  of  premiums  upon  the  theory  that  the  broker, 
upon  notice  of  cancellation,  by  crediting  himself  with  the  amount 
of  the  premium  as  of  the  date  of  the  issuance  of  the  policy,  deprived 
the  company  of  any  premium;  it  not  appearing  that  payment  was 
ever  refused  by  the  broker. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  231-245;  Dec.  Dig.  §  137.) 

Appeal  from  Circuit  Court  of  Baltimore  City;  Henry  Dufty,  Judge. 

"To  be  officially  reported." 

Action  by  the  Baltimore  Asbestos  Company,  Incorporated,  against  the 
National  Union  Fire  Insurance  Company  of  Pittsburgh,  Pa.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Burke,  Pattison,  Umer,  Stock- 
bridge,  and  Constable,  J  J. 

John  B.  Deming,  of  Baltimore  (Whitelock,  Deming  &  Kemp,  of 
Baltimore,  on  the  brief),  for  Appellant. 

Isaac  T.  Parks,  Jr.,  and  Clarence  A.  Tucker,  both  of  Baltimore  (Harry 
L.  Price,  jind  Harman,  Knapp,  Ulman  &  Tucker,  all  of  Baltimore,  on  the 
brief),  for  Appellee. 

Stockbridge,  J. 
In  the  spring  of  1912  the  Baltimore  Asbestos  Company  was 
solicited  by  a  xM[r.  Bokel,  who  was  iii  some  manner  connected  or 

♦  Decision  rendered,  Dec.  19,  1913.    89  Atl.  Rep.  408. 
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associated  with  the  firm  of  A.  Page  Boyce  &  Co.,  insurance 
agents  and  brokers,  for  the  insurance  on  the  plant  of  the  As- 
bestos Company  at  Revell,  Md.  In  response  to  his  soHcitation, 
he  was  directed  to  place  insurance  thereon  to  the  amount  of 
$11,600.  At  this  interview  Mr.  Bokel  said  to  Mr.  Preston,  who 
was  acting  for  the  Asbestos  Company,  that  it  would  first  be 
necessary  for  him  to  make  an  inspection  and  survey  of  the  prop- 
erty, which  he  did  on  the  day  following  and  thereafter  policies 
were  issued  to  an  aggregate  amount  of  $11,600— distributed 
among  seven  companies.  At  some  later  date,  not  precisely  fixed, 
three  of  the  companies  which  had  originally  underwritten  a  por- 
tion of  the  risk,  viz.,  the  General,  the  Duchess,  and  the  Teutonia, 
gave  notice  of  cancellation,  in  accordance  with  the  terms  of 
their  policies,  and  their  places  were  filled  up  through  the  agency 
of  Mr.  Bokel,  by  the  Monongahela  doubling  the  amount  of  its 
policy,  and  the  balance  being  covered  by  a  policy  issued  under 
date  of  July  3,  1912,  by  the  National  Union  Company  of  Pitts- 
burgh, the  present  appellant.  Eight  days  later  the  following  no- 
tice was  sent  by  Mr.  F.  W.  Widemeyer,  the  local  agent  of  the 
appellant,  to  Mr.  Bokel;  but  no  notice  was  sent  lo  the  insured 
company : — 

"National  Union  Fire  Insurance  Co.  Pittsburgh,  Pa.,  Agency 
at  Baltimore,  Md.,  July  11,  1912.  Mr.  William  Boeckel,  216  E. 
German  St.,  City — Dear  Sir:  We  hereby  give  you  notice  that 
policy  No.  355  of  the  Duquesne  Underwriters'  Agency  Depart- 
ment of  National  Union  Fire  Insurance  Company,  Pittsburgh,  Pa., 
issued  to  you  covering  on  Bait.  Asbestos  Co.,  Inc.,  situated  at 
Reveirs  Station,  A.  A.  Co.,  Md.,  will  be  canceled  five  days  from 
this  date  in  accordance  with  its  conditions  as  set  forth  in  lines 
51  to  55  thereof,  and  we  further  notify  you  that  said  company 
will  not  be  liable  for  any  loss  or  damage  by  fire  to  the  property 
described  in  said  policy  after  the  expiration  of  five  days  as  here- 
in stated." 

Mr.  Bokel  testified  that  he  gave  verbal  information  of  the 
receipt  of  such  notice  as  to  the  Asbestos  Company;  but  at  what 
time  he  is  unable  to  fix.  The  policy  itself  appears  to  have  been  at 
the  time  in  the  possession  of  Mr.  Bokel,  to  whom  it  had  been 
sent  for  the  purpose  of  having  an  indorsement  placed  on  it,  that, 
in  the  event  of  loss,  the  insuri^nce  should  be  payable  to  a  first 
and  second  mortgagee,  as  their  interests  might  appear.  The 
most  definite  approximation  t6  a  date  when  Mr.  Preston  had 
any  notice  whatsoever  of  a  wish  on  the  part  of  the  appellant  to 
cancel  its  risk  appears  in  a  letter  from  the  Boyce  Company  to 
the  Asbestos  Company  of  July  15,  1912,  in  which,  after  re- 
ferring to  the  request  to  have  the  mortgage  indorsement  placed  on 
the  policy,  is  the  following:  "The  Duncan  Underwriters  have 
requested  the  cancellation  of  their  policy  which  we  have  deliv- 
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ered,  and  the  amount  of  which  we  will  replace  at  the  first  oppor- 
tunity." 

To  this  letter,  no  reply  appears  to  have  been  made.  It  also 
appears  that,  at  some  time  after  the  receipt  of  the  notice  by  Mr. 
Bokel,  he  wrote  across  the  policy  the  words  "canceled  at  date  by 
company,  full  return  premium,"  and  on  the  16th  July  the  policy 
was  physically  delivered  by  the  Boyce  Company  to  Mr.  Wide- 
meyer,  the  agent  of  the  insurance  company.  A  fire  took  place 
on  the  premises  of  the  Asbestos  Company  on  the  13th  of  Au- 
gust, and,  when  notified  of  the  loss,  the  National  Union  Com- 
pany denied  all  liability. 

In  this  proceeding  the  Asbestos  Company  seeks  to  require  the 
insurer  to  surrender  to  the  appellee,  or  bring  into  court,  the 
policy,  to  have  the  cancellation  indorsed  on  it,  annulled,  and 
the  company  required  to  pay  its  proper  pro  rata  of  the  loss. 

[1]  The  first  point  raised  is  in  regard  to  the  cancellation. 
There  can  be  no  question  that  the  notice  given  was  insufficient 
under  the  terms  of  the  policy,  if  it  was  necessary  that  such 
notice  be  given  by  the  insurer  to  the  insured.  American  Fire 
Ins.  Co.  vs.  Broo'ks,  83  Md.  29,  34  Atl.  373;  German  Fire  Ins. 
Co.  vs.  Clarke,  116  Md.  622,  82  Atl.  974,  39  L.  R.  A  (N.  S.) 
829,  Ann.  Cas.  1913D,  488, 

It  is  insisted,  however,  that  the  notice  to  Bokel  was  notice  to 
the  insured.  Bokel  was  unquestionably  the  agent  of  the  As- 
bestos Company  for  the  placing  of  the  insurance;  but  that  fact 
did  not  invest  him  with  any  authority  to  receive  notice  of  can- 
cellation. "The  rule  of  law  in  this  regard  is  well  settled.  The 
notice  must  be  given  to  the  assured  himself,  or  to  some  one 
duly  authorized  to  receive  it  on  his  behalf.  A  broker  or  agent 
employed  for  the  purpose  of  procuring  insurance  has  no  implied 
authority  to  cancel  or  to  accept  an  operative  notice  of  cancella- 
tion. On  receiving  the  policies  and  transmitting  them  to  the 
principal,  his  authority  terminates.  His  duty  is  to  get  insurance 
for  his  customer,  not  to  destroy  it.  Hence  it  follows  reasonably 
that  notice  of  cancellation  by  the  company  served  upon  such  an 
agent  of  the  insured  is  unavailing."  Richards  on  Insurance 
Law,  pp.  388.  389;  Insurance  Co.  vs.  Forcheimer,  86  Ala.  541.  5 
vNouth.  870;  Mut.  Ass'n  Co.  vs.  Scottish  Ins.  Co.,  84  Va.  116,  4 
S.  E.  178,  10  Am.  St.  Rep.  819;  Grace  vs.  Insurance  Co..  190 
U.  S.  278,  3  Sup.  Ct.  207,  27  L.  Ed.  932 ;  Broadwater  vs.  Lion 
Fire  Ins.  Co.,  34  Minn.  465,  26  N.  W.  455;  Green  vs.  Star 
Fire  Ins.  Co.,  190  Mass.  586,  77  N.  E.  649,  and  many  others  fully 
collected  in  Morris  McGraw  Woodenware  Co.  vs.  German  F. 
Ins.  Co.,  126  La.  32,  52  South.  183,  38  L.  R.  A.  (N.  S.)  623,  20 
Ann.  Cas.  1229. 

[2]  The  effect  of  this  well  settled  rule  is  sought  to  be  obvi- 
ated in  several  ways.  It  is,  of  course,  true  as  laid  down  in 
numerous  cases  that  an  assured  may  ratify  an  unauthorized  can- 
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ccUation,  if  he  accepts  as  a  substitute  a  new  policy  in  place  of 
that  attempted  to  be  canceled.  But  that  has  no  application  in 
the  present  case,  for  the  reason  that  no  substitute  policy  was 
ever  offered  to  and  accepted  by  the  Asbestos  Company.  On  the 
contrary,  Mr.  Bokel  was  never  able  to  proffer  another  policy  as 
a  substitute  for  that  of  the  National  Union  Company.  The  let- 
ter of  Mr.  Bokel  to  the  Asbestos  Company,  stating  that  the  in- 
surance company  had  requested  a  cancellation  of  the  policy, 
made  no  mention  of  any  notice  or  attempted  notice  under  the 
terms  of  the  policy,  and  the  uncontradicted  evidence  is  to  the 
effect  that  Mr.  Bokel  was  not  given  any  authority  either  to  can- 
cel a  policy  or  accept  notice  of  cancellation. 

It  is  further  urged  that  Bokel  was  possessed  of  the  authority 
by  the  course  of  dealing,  both  to  procure  insurance,  accept  no- 
tice of  cancellation,  and  surrender  a  canceled  policy.  Many  cases 
were  cited  with  reference  to  this  line  of  defense.  All  cases  in- 
volving this  question  are  dependent  each  upon  its  own  particular 
facts,  and  it  would  serve  no  good  purpose  to  renew  them  sepa- 
rately. Here,  again,  the  facts  as  testified  to  do  not  bear  out 
the  contention  of  the  appellant.  The  custom  of  business,  so  far 
as  there  can  be  said  to  have  been  one  from  the  three  instances  of 
cancellation  shown,  was  for  Mr.  Bokel  to  procure  a  substitute 
policy,  take  it  to  Mr.  Preston,  and  exchange  it  with  him  for  the 
policy  desired  to  be  canceled — a  totally  different  procedure  from 
what  took  place  in  this  instance.  It  is  apparently  true  that  Mr. 
Bokel  was  in  possession  of  the  policy  when  he  received  the  notice; 
but  he  was  in  possession  of  it  for  a  distinct,  definite  purpose, 
wholly  apart  from  any  cancellation. 

[3]  The  policy  is  also  sought  to  be  avoided  upon  the  ground 
that  the  insurer  had  never  received  the  premium  therefor.  There 
is  no  dispute  that,  at  the  time  the  insurance  was  originally  placed, 
the  Asbestos  Company  paid  Boyce  &  Co.  the  full  premiums  upon 
the  total  amount  of  the  risk  underwritten,  $11,600.  What  was,  if 
any,  the  regular  course  of  dealing  between  the  brokers,  Boyce  & 
Co.  or  Bokel,  and  the  appellant  ?  This  is  testified  to  by  Mr.  Wide- 
mcyer,  and  he  is  in  no  way  contradicted  upon  this  point.  A  card 
was  kept  upon  which  were  noted  the  transactions  between  them, 
and  settlements  made  at  intervals  of  thirty  or  sixty  days.  The 
separate  premiums  upon  each  policy  were  not  paid  at  the  time  of 
the  issuance  of  the  policy.  Following  this  custom,  there  was 
noted  on  the  card  as  of  July  3d,  the  date  of  the  issue  of  the  policy, 
a  debit,  first  against  Boyce  &  Co.,  and  then  transferred  to  Bokel, 
of  $87,  as  and  for  the  premium  upon  the  policy  involved  in  this 
case.  Then,  when  the  company  reached  a  determination  to  cancel 
the  policy,  it  credited  that  amount  upon  the  card  to  offset  the 
debit.  There  is  no  evidence  to  show  that  in  this  interval  any  of 
the  regular  periods  for  settlement  had  arrived,  and  that  Mr. 
Bokel  refused  to  make  payment  of  the  premium  of  this  policy. 
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It  is  tnie  that  the  credit  is  entered  as  of  date  of  July  3d.  Under 
such  a  method  of  dealing,  it  would  be  manifestly  inequitable 
now  to  permit  the  company  to  relieve  itself  of  liability  by  ante- 
dating a  credit,  and  claim  that  it  had  never  assumed  any  risk, 
when  its  own  accounts  show  a  charge  of  the  premium,  and  the 
evidence  fails  to  show  any  request  for  the  actual  payment  of  the 
premium,  and  an  established  practice  to  collect  such  premiiuns 
only  at  regular  intervals. 

The  appellee  devoted  some  attention  to  the  alleged  nonreturn 
of  the  unearned  portion  of  the  premium  as  affecting  the  validity 
of  the  attempted  cancellation;  but,  in  view  of  the  conclusions 
already  reached,  it  is  unnecessary  to  dwell  upon  that  phase  of 
the  case. 

The  decree  of  the  circuit  court  for  Baltimore  City  will  ac- 
cordingly be  affirmed. 

Decree  affirmed,  with  cost.<« 


♦•♦ 


FRAKES  ET  AL.  vs.  MUTUAL  FIRE  CO.  OF  PORTLAND .♦ 
(Supreme  Court  of  Oregon.) 

1.  APPEAL  AND  ERROR— REVIEW—PRESUMPTIONS. 

In  an  action  on  an  insurance  policy,  though  the  allegation  of  part- 
nership of  plaintiffs  was  denied  in  the  answer,  where  the  policy,  loss, 
and  adjustment  thereof  were  admitted,  and  the  court  ruled,  without 
objection  or  exception,  that  the  defendants  had  the  burden  of  proof,  it 
will  be  presumed  in  the  Supreme  Court,  in  support  of  a  finding  that 
plaintiffs  were  partners,  that  defendant's  counsel  at  the  trial  admitted 
that  fact. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3728,  3762-3771;  Dec. 
Dig.  §  931.) 

2.  INSUR.\NCE  —  FORFEITURE  —  NONPAYMENT  OF  ASSESS- 

MENT—NOTICE. 
Where  a  polic>'  in  a  mutual  company  recites  thai  the  member  has  bound 
himself  to  pay  assessments,  and  also  that  he  has  paid  a  fixed  sum,  he 
has  not  in  fact  paid  such  sum,  and  the  policy  also  sets  out  provisions 
of  the  constitution  and  by-laws  of  the  company  requiring  the  secretary 
to  collect  assessments  and  premiums,  and  providing  that  all  losses  shall 
be  paid  from  the  general  fund  maintained  by  assessments,  that,  if  any 
assessment  is  not  paid  within  thirtj'  days  after  notice  thereof  is  de- 
posited in  the  postofBce  at  Portland,  the  policy  shall  be  void,  and  that 
the  company  will  issue  a  paid-up  policy  upon  the  payment  of  a  sum 
into  an  advance  assessment  fund,  if  the  fixed  sum  referred  to  in  the 
policy  is  an  advance  assessment  which  should  l)e  paid  within  thirty 

♦  Decision  rendered,  Jan.  20,  1914.    138  Pac.  Rep.  224. 
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days  after  notice,  mailing  of  the  notice  is  a  condition  precedent  to 
avoiding  the  policy  for  nonpayment. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  905-907,  1032,  1033;  Dec. 
Dig.  §  353.) 

3.  INSURANCE  —  FORFEITURE  —  NONPAYMENT  OF  ASSESS- 

MENT—NOTICE. 

Under  a  provision  of  a  by-law  of  a  mutual  insurance  company  chat,  if  an 
assessment  is  not  paid  within  thirty  days  after  notice  thereof  is 
mailed,  the  policy  shall  be  void,  a  mere  declaration  of  the  amount  due 
on  the  policy,  without  notice  that  the  policy  would  become  void  if 
the  amount  were  not  paid  within  thirty  days,  was  not  sufficient. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  908-911,  913;  Dec.  Dig.  § 
354.) 

4.  INSURANCE  —  FORFEITURE  —  NONPAYMENT  OF  ASSESS- 

MENT—NOTICE. 
Where   the   by-laws   of   a   mutual    insurance   company    require   notice   of 

assessments  to  be  in  writing,  evidence  of  a  parol  notice  is  immaterial. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  912;  Dec.  Dig.  §  355,) 

5.  INSURANCE  —  FORFEITURE  —  NONPAYMENT  OF  ASSESS- 

MENT—NOTICE. 

Where  it  might  reasonably  be  inferred  that  a  sum  mentioned  in  a  policy 
was  a  premium  rather  than  an  advance  assessment,  the  policy  did  net 
give  the  notice  required  by  the  by-laws  of  the  company  to  avoid  a 
policy  for  failure  to  pay  the  assessment  within  a  given  time. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  908-911,  913;  Dec.  Dig.  § 
354.) 

Department  2.  Appeal  from  Circuit  Court,  Multnomah  County; 
Henry  E.  McGinn,  Judge. 

Action  by  P.  A.  Frakes  and  others,  partners  under  the  name  of 
L.  S.  Frakes  Company,  against  the  Mutual  Fire  Company  of  Portland, 
Ore.     From  a  judgment  for  plaintiffs,  defendant  appeals.     Affirmed. 

Robert  J.  O'Neil,  of  Portland,  for  Appellant. 

R.  J.  Brock,  of  Portland  (Sheppard  &  Brock,  of  Portland,  on  the 
brief),  for  Respondent  Pacific  Laundry  Co. 

L.  E.  Latourette,  of  Portland  (Frank  S.  Grant,  of  Portland,  on  the 
brief),  for  Respondent  City  of  Portland. 


»•» 


REYNOLDS  et  al.  7's.  GI,0BE  FIRE  UNDERWRITERS  or 
St.  Louis,  Mo.,  et  al.* 

(Supreme  Court  of  Louisiana.) 


:.  INSURANCE— ACTION  ON  POLICY— JURISDICTION. 

A  provision  in  an  underwriters*  policy  of  fire  insurance,  to  the  effect  that 
•'no  suit  ♦  *  ♦  shall  *•■'**  be  begun  *  *  *  for  the  recovery 
of  any  claim  upon  ♦  *  *  this  policy  against  more  than  one  of  the  under- 


*  Decision   rendered,  Feb.  2,   1914.     64  South.  Rep.  396 
the  Court. 
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writers  at  any  time,  ♦  ♦  *  and  that  a  final  decision  in  such  suit 
*  *  *  shall  be  taken  as  decisive  of  the  similar  claim,  so  far  as  the 
same  may  subsist  [against  each  of  the  other  underwriters  hereon]  ab- 
solutely fixing  his  liability  in  the  premises,  [and]  each  of  the  under- 
writers herein,  in  consideration  of  this  entire  stipulation,  so  far  as  he  is 
or  may  be  individually  concerned,  expressly  agrees  to  accept  and  abide 
by  the  result  of  such  final  decision,  in  the  same  manner  and  to  the 
same  effect  as  if  he  had  been  the  sole  defendant  in  a  similar  suit,  *  *  ♦ 
as  to  a  similar  claim  against  him,  so  far  as  the  same  may  subsist,"  does 
not  of  itself,  subject  the  several  underwriters  to  the  jurisdiction  of 
courts  other  than  those  of  their  domiciles,  nor  does  it  obligate  them 
to  subiect  themselves  to  the  jurisdiction  of  such  courts. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1535;  Dec.  Dig.  §  617.) 

2.  APPFARANCE— WAIVER  OF  PROCESS— WHAT  CONSTI- 
TUTES. 

When  the  evident  and  sole  purpose  of  an  exception  is  to  deny  the  efficacy 
of  a  citation  to  bring  the  exceptor  into  a  court  having  no  jurisdiction 
of  his  person,  it  will  not  be  construed,  though  inartificially  drawn,  as 
a  waiver  of  citation. 

(For  other  cases,  see  Appearance,  Cent.  Dig.  §§  91-102:  Dec.  Dig.  §  20.) 

Appeal  from  Third  Judicial  District  Court.  Parish  of  Bienville;  Benj. 
P.  Edwards,  Judge. 

Action  by  J.  E.  Reynolds  and  another,  receivers,  against  the  Globe  Fire 
Underwriters  of  St.  Louis,  Mo.,  and  others.  From  a  judgment  for  certain 
defendants,  plaintiffs  appeal.    Affirmed. 

Reynolds  &  Williams  and  Wimberly  &  Reeves,  all  of  Arcadia,  for  Ap- 
pellants. 

S.  C.  McGarrity,  of  Arcadia,  for  Appellees. 


#♦♦ 


EBERHARDT  vs.  FEDERAL  INS.  CO.  (No.  5,098.)* 
(Court  of  Appeals  of  Georgia.) 

1.  INSURANCE  —   POLICY  —   APPRAISEMENT  —   IMPEACH- 

MENT—WITNESSES. 

Where  a  matter  at  issue  between  two  parties  is  submitted  to  third  persons 
for  their  determination,  and  these  persons  render  an  award  which  does 
not  exceed  the  authority  given  to  them  in  the  submission  and  is  in 
strict  accordance  therewith,  they  will  not  be  heard  to  impeach  the 
regularity  or  fairness  of  their  findings. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434;  Dec.  Dig.  § 
574.) 

2.  INSURANCE—POLICY— DETERMINATION     OF    LOSS— ARBI- 

TRATION OF  LOSS— ARBITRATION— BINDING  EFFECT. 
The  policy  of  fire  insurance  on  which  the  plaintiff  sued  bound  the  defend- 
ant to  pay  to  him  the  amount  of  loss  which  he  had  sustained.     The 

*  Decision  rendered.  Dec.  9,  1913.    Rehearing  denied,  Feb.  4,  1914.    80 
S.  E.  Rep.  856.    Syllabus  by  the  Court. 
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purpose  of  the  stibtnission  to  appraisers  into  which  the  parties  entered 
was  to  fix  the  amount  of  the  loss.  The  plaintiff's  loss  represented  the 
difference  between  the  value  of  the  property  before  the  fire  and  its 
value  immediately  thereafter.  The  effect  of  the  award  made  by  the  ap* 
praisers  was  to  fix  the  amount  of  the  plaintiff's  loss;  it  was  unambi- 
guous, was  in  strict  accordance  with  the  agreement  of  submission,  and 
was  bindiiig  upon  the  parties. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434;  Dec  Dig.  S 
574.) 


3.  INSURANCE— DIRECTION  OF  VERDICT. 

There  being  no  proper  evidence  offered  attacking  the  award  for  fraud  or 
for  any  other  reason  for  which  it  could  be  impeached  under  the  law, 
it  was  not  error  to  direct  a  verdict  in  favor  of  the  plaintiff  in  accord- 
ance \vith  the  construction  placed  upon  the  award  by  the  trial  jndge. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 
668.) 


4. 


(Additional  Syllabus  by  Editorial  Staff.) 

'SOUND  VALUE 


INSURANCE  —  POLICY  —  ARBITRATION  — 
AND  DAMAGES"— "AMOUNT  OF  LOSS." 

A  submission,  by  agreement  between  insurer  and  insured,  to  appraisers  to 
fix  the  amount  of  "sound  value  and  damages"  was  in  accordance  with 
a  provision  of  the  policy  authorizing  submission  of  the  "amount  of 
loss"  to  appraisers;  the  phrases  quoted  being  synonymous 

(For  other  cases,  see  Insurance.  Cent.  Dig.  §  1425;  Dec.  Dig.  S  569.) 


5.  EVIDENCE— PAROL-INSURANCE. 

Where  the  terms  of  the  submission  of  the  amount  of  loss  to  arbitrators 
and  the  award  of  the  arbitrators  were  unambiguous,  parol  evidence 
v/as  not  admissible  to  explain  them. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2066-2084;  Dec.  Dig.  §  448.) 

6.  J  NSURANCE— APPRAISEMENT— NOTICE. 

Where  the  agreed  terms  of  submission  of  the  amount  of  loss  to  appraisers 
indicated  that  the  appraisers  were  to  proceed  informally  and  did  not 
provide  for  notice  to  the  insured,  failure  to  give  the  insured  notice  of 
the  meeting  of  the  appraisers  or  an  opportunity  to  present  evidence 
did  not  invalidate  their  award. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1422,  1423,  1427,  1429;  Dec. 
Dig.  §  572.) 


7.  INSURANCE— POLICY— AWARD  OF  APPRAISERS— VALID- 
ITY. 

An  award  by  appraisers  selected  pursuant  to  a  tire  insurance  policy  to  de- 
termine the  amount  of  loss  may  be  set  aside,  under  Civ.  Code  1910,  §§ 
5028,  5029,  for  fraud  or  by  showing  that  unfair  advantage  has  been 
given  to  one  of  the  parties  or  for  a  palpable  mistake  of  law. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434;  Dec.  Dijj.  § 
574.) 


Error  from  City  Court  of  Savannah;  Davis  Freeman,  Judge. 

Action  by  Gus  Eberhardt  against  the  Federal  Insurance  Company. 
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Judgment  for  plaintiff  for  less  than  claimed,  and  plaintiff  brings  error. 
AfGmied. 

Rehearing  denied ;  Russell,  C.  J.»  dissenting. 

Anderson,  Cann  &  Cann,  of  Savannah,  for  Plaintiff  in  Error. 
Adams  &  Adams,  of  Savannah,  for  Defendant  in  Error. 


♦  ♦♦ 


MONONGAHELA  INS.  CO.  bt  al.  vs.  BATSON.* 
(Supreme  Court  of  Arkansas.) 

1.  INSURANCE— CONTRACTS— CONSTRUCTION. 

Where  the  terms  of  an  insurance  contract  are  unambiguous  they  must 

be  construed  according  to  their  plain  meaning,  but  where  there  is 

an  ambiguity,  all  doubts  must  be  resolved  in  favor  of  the  insured 

and  against  the  insurer. 
^^or  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;    Dec.  Dig. 

§146.) 

4f     /r^SURANCE  —  CONTRACTS  —  CONSTRUCTION  —  "  CHATTEL 

IRIORTGAGE." 

.^^^       owner  of  a  sawmill  and  lumber  covered  by  insurance  policies,  pro- 

^  ^x/iding  that  they  should  be  void  if  the  personalty  was  incumbered  by 

^dbattel   mortgages,  executed   a  written   agreement,   reciting  that   he 

"^ivas  indebted  to  a  third  person  and  an  agreement  that  all  lumber 

sawed  at  the  mill  should  be  the  property  of  the  creditor  and  shipped 

mn  his  name.     It  also  provided  that  as  one  C.  desires  to  buy  the 

dumber  on  hand,  the  parties  agreed  that  C.  should  purchase  it  with 

'^he  understanding  tliat  the  title  should  remain  in  the  creditor  until 

"^he  debt  was  paid.    Held,  that  the  agreement  was  not  a  chattel  mort- 

V^age,  which  is  defined  as  a  bill  of  sale  with  a  defeasance  clause  in- 

^sorporated  in  it,  and  hence  it  did  not  fall  within  the  condition  of  the 

policies. 

^^'"^^x-  other  cases,  see  Insurance,  Cent.  Dig.  §§  829-839;   Dec.  Dig.  §  330.) 

^*^^=^^^  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1098-1106.) 

Appeal  from  Circuit  Court,  Polk  County;   Jeff  T.  Cowling,  Judge. 

Actions  by  A.  J.  Batson  against  the  Monongahela  Insurance  Com- 
a?^^^  and  others,  which  were  consolidated  on  trial.  From  a  judgment  for 
*^*^^»itiff,  defendants  appeal.    Affirmed. 

"Wright  Prickett  and  Elmer  J.  Lundy,  both  of  Mena,  for  Appellants. 
Wm.  Thompson,  of  Dallas,  Tex.,  and  J.  I.  Alley,  of  Mena,  for  Ap- 
*^^^e. 

*  Decision  rendered,  Jan.  26,  1914.    163  S.  W.  Rep.  510. 
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BEYER  vs.  MINNESOTA  FARMERS'  MUT.  INS.  CO  * 
{Supreme  Court  of  Minnesota.) 

INSURANCE— CYCLONE  POLICY— CONSTRUCTION— REBUILE 
INC. 

A  cyclone  policy  contained  a  provision  that,  in  case  of  disagreement  a 
to  loss,  the  question  should  be  arbitrated.  It  also  authorized  the  ir 
surer  to  replace  the  property  damaged  in  lieu  of  cash  paymen 
Plaintiff's  barn  was  damaged  by  a  cyclone,  and,  upon  the  inabilit 
of  the  parties  to  agree  as  to  the  loss,  the  insurer  undeitook  to  r< 
build  it.  Held  that,  regardless  of  whether  plaintiff  had  refused  t 
submit  the  question  of  damage  to  arbitration,  the  insurer's  right  t 
arbitration  was  waived,  and  no  arbitration  was  necessary  as  a  cor 
dition  precedent  to  a  suit  to  recover  damages  for  failure  to  replac 
the  bam  in  as  good  condition  as  before  the  injury. 

(Lor  other  cases,  see  Insurance,  Cent.  Dig.  §§  1520-1529;  Dec.  D\^,  §  612. 


Appeal  from  District  Court,  Swift  County;   G.  E.  Qvale,  Judge. 

Action  by  John  A.  Beyer  against  the  Minnesota  Farmers*  Mutuj 
Insurance  Company.  From  a  judgment  for  plaintiff,  defendant  appeal 
Affirmed. 


Jas.  A.  Peterson,  of  Minneapolis,  for  Appellant. 
T.  J.  McEUigott,  of  Appleton,  for  Respondent. 

♦Decision  rendered,  Feb.  ?0,  1914.    145  N.  W.  Rep.  276. 
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ACCIDENT  AND  HEALTH. 

SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.     First  Department. 


RIDGELY 

vs, 

^TNA  LIFE  INS.  CO.* 

L  INSURANCE— ACCIDENT  INSURANCE— OCCUPATION  OF  IN- 
SURED— "RECREATION." 

Where  one  insured  as  a  financial  writer  and  reporter  was  engaged,  when 
injured  in  testing  and  trying  out  in  the  air  a  flying  machine  he  had 
built,  he  was  not  engaged  in  "recreation,"  within  the  provision  of  the 
policy  that  if  insured  after  having  changed  his  occupation  to  one  rate<^ 
more  hazardous,  or  while  engaged  in  doing  an  act  pertaining  to  the  oc- 
cupation so  rated  except  while  engaged  in  recreation,  the  company's 
liability  shall  be  only  such  proportion  as  the  premium  paid  will  pur- 
chase at  the  rate  for  the  more  hazardous  occupation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1165;  Dec.  Dig.  §  453.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6Q21.) 

2.  INSURANCE  —  ACCIDENT  INSURANCE  —  EXTRAORDINARY 
OCCUPATION. 

Where  the  classification  of  risks  provided  that  each  $1,000  of  insurance 
carried  with  it  $5  weekly  indemnity,  unless  otherwise  specified,  and  re- 
cited, after  the  classification,  "Occupation,  aereonaut  (not  insurable)  " 
that  the  limit  of  risk  was  $5(X),  insured  could  only  recover  $2.50  a 
week  for  injuries  sustained  while  operating  a  flying  machine. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1309,  1316,  1317;  Dec.  Dig. 
§530.) 

Hotchkiss,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  bv  Alljcrt  Newton  Ridgely  against  the  .^tna  Life  Insurance 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  judgn>ent  directed  for  plaintiff  on  decision  as  modified. 

Argued  before  Ifigmbam,  P.  J.,  and  McLaughlin,  Laughlin,  Dowling, 
and  Hotchkiss,  JJf. 

John  Vemou  Bouver,  Jr.,  of  New  York  City   (W.  Montague  Geer. 
Jr.,  of  New  York  City,  on  the  brief),  for  Appellant 
David  B.  Lackey,  for  Respondent. 

Laltgiilin,  J. 
This  is  an  action  to  enforce  the  liability  of  the  defendant  on  a 
policy  of  accident  insurance  which  it  issued  to  plaintiff  on  the  12th 

*  Decision  rendered,  February  13,  1914.    145  N.  Y.  Supp.  1075. 
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day  of  June,  1911.  The  issues  were,  by  consent,  tried  before  the 
fourt  without  a  jury. 

At  the  Mineola  aviation  field  on  the  21st  day  Qt  July  following 
the  issuance  of  the  policy,  the  plaintiff  made  an  ascension  alone  in 
a  Curtiss  type  biplane,  which  he  had  constructed  with  a  view  to 
renting  on  shares  to  aviators  desiring  to  enter  aviation  prize  con- 
tests. He  ascended  20  or  30  feet,  and  then,  on  attempting  to  keep 
the  machine  on  that  level  he  found  that  it  was  not  properly 
balanced.  It  continued  to  ascend,  and  he  was  carried  to  a  height 
of  60  or  70  feet.  By  leaning  far  forward  he  changed  the  course 
to  downward,  and  then,  before  he  could  right  it,  the  forward 
wheels  truck  the  ground,  and  it  toppled  over,  and  he  sustained  in- 
juries from  which  it  was  stipulated  that  he  suffered  a  total  diability 
for  six  weeks  and  three  days,  and  a  partial  disability  for  eighteen 
weeks  thereafter.  By  the  terms  of  the  policy,  for  the  risk  con- 
templated, plaintiff  would  be  entitled  to  an  indemnity  of  $30,000  in 
case  of  death  and  at  the  rate  of  $150  per  week  for  total  disability, 
and  one-half  that  amount  for  partial  disability.  He  has  recovered 
for  disability  on  that  basis. 

The  principal  contention  made  in  behalf  of  the  appellant  is  that 
plaintiff  was  guilty  of  a  breach  of  warranty  in  his  application  on 
which  the  policy  was  issued,  and  therefore  could  not  recover.  The 
plaintiff  has  long  taken  an  active  interest  in  athletics  and  personally 
participated  in  feats  of  diving,  skating,  and  bicycle  riding.  He 
described  his  occupation  during  the  last  fifteen  years  before  the 
trial  as  that  of  a  financial  writer  and  reporter.  About  one  year 
prior  to  taking  out  the  policy  he  became  interested  in  aeroplanes 
and  had  been  experimenting  with  models  during  all  or  the  last  half 
of  that  period.  He  conceived  the  idea  of  building  one,  and  in  Jan- 
uary, 1911,  he,  with  the  assistance  of  others  whom  he  employed, 
commenced  constructing  it.  It  was  practically  completed  and  ready 
for  testing  in  May  of  that  year.  He  was  testing  and  experi- 
menting with  it  at  the  time  he  met  with  the  accident.  He  had  ex- 
perimented with  the  machine  on  the  ground  a  few  times  before, 
but  had  not  attempted  to  rise  from  the  ground  with  it ;  but  on  one 
occasion  a  few  days  before  the  accident,  he  ran  it  only  a  short 
distance  just  skimming  the  ground.  According  to  his  testimony, 
he  did  not  expect  personally  to  test  the  machine  when  he  went  to 
the  aviation  field  on  the  day  of  the  accident,  for  he  had  an  appoint- 
ment with  one  Russell,  who  was  to  try  it.  and  Russell  having  failed 
to  appear,  and  everything  being  favorable,  he  determined  to  test  it 
near  the  ground  himself.  He  had  visited  the  field  and  observed 
flights  of  aviators  that  spring  three  or  four  times  a  week. 

At  or  shortly  before  the  time  plaintiff  applied  for  the  policy  for 
$15,000,  and  prior  thereto  he  had  no  policy  of  accident  insurance 
•'that  amounted  to  anything,'*  as  he  put  it.  The  application  was  on 
a  printed  blank  furnished  by  the  company  for  twenty  statements 
of  fact  which  the  applicant  warranted  to  be  true.    The  seventh 
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statement  with  the  blank  filled  in  became  a  representation  that  he 
understood  that  risks  are  classified  according  to  occupations,  and 
that  his  occupation,  "financial  writer  and  reporter/'  as  therein  de- 
scribed, was  "preferred."  The  fifteenth  statement  as  printed  was 
as  follows : — 

"I  have  not  in  contemplation  any  special  journey  nor  any  haz- 
ardous undertaking,  not  required  by  my  occupation  as  above  de- 
scribed, except  as  herein  stated." 

And  in  the  blank  following  there  was  filled  in,  "No  exceptions." 

It  is  urged  on  the  part  of  the  appellant  that  the  statement  that 
he  did  not  contemplate  any  hazardous  undertaking  was  false. 

It  must  be  conceded  that  the  evidence,  the  substance  of  which 
has  been  stated,  gives  rise  to  a  strong  suspicion  that  plaintift  ap- 
plied for  the  insurance  in  anticipation  of  an  accident  from  his  bi- 
plane, which  was  then  ready  for  ascension :  but  that  depends  on 
the  state  of  his  mind  at  the  time.  In  the  view  we  take  of  another 
point  and  of  a  suggestion  made  by  counsel  for  appellant  that  a 
new  trial  is  not  desired,  we  do  not  deem  it  necessary  to  decide 
whether  the  finding  is  so  clearly  against  the  weight  of  the  evidence 
as  to  justify  a  reversal  and  a  finding  to  the  contrary  or  a  new  trial 
on  that  ground.  We  are  of  opinion  that  in  no  event  can  plaintiff 
recover  more  than  $38.57,  which  would  not  entitle  him  to  costs, 
and  therefore  we  think  that  justice  will  be  fairly  approximated,  if 
not  fully  attained,  by  reducing  the  recovery  by  that  amount. 

There  is  some  conflict  between  the  provisions  of  the  policy  itself 
and  the  companv's  "Classification  Manual  for  Accident  Insurance" 
filed,  prior  to  plaintiff's  application,  with  the  Superintendent  of  In- 
surance of  this  state  pursuant  to  the  provisions  of  section  107  of 
the  Insurance  I^w  (Consol.  Laws,  c.  28),  which  were  added 
thereto  by  chapter  636  of  the  Laws  of  1910.  The  policy  proper 
indicates  that  different  risks  are  classified  differently  by  the  de- 
fendant, but  it  does  not  show  or  indicate  that  there  are  any  risks 
against  which  the  company  does  not  insure  at  all,  and  it  does  not 
set  forth  the  classification  of  risks ;  but  said  Classification  Manual 
shows  several  risks  there  stated  to  be  noninsurable.  That  is  shown 
in  such  a  manner,  however,  as  to  indicate  that  the  company  recog- 
nizes that  it  is  liable  to  the  extent  of  $500  in  cases  of  accidents 
against  which  it  prescribes  no  rates  and  for  which  it  issues  no 
policy  expressly.  Paragraph  D  of  "Part  XII] "  of  the  "General 
Provisions"  of  the  policy  is  as  follows : — 

"If  the  insured  is  injured  after  having  changed  his  occupation 
to  one  rated  by  this  company  in  a  more  hazardous  class  than  the 
premium  paid  by  this  policy  covers,  or  while  temporarily  or  other- 
wise engaged  in  doing  an  act  or  thing  pertaining  to  any  occupation 
so  rated  (except  ordinary  duties  about  his  residence  or  while  en- 
gaged in  recreation),  the  company's  liability  shall  be  only  such 
proportion  of  the  principal  sum  or  other  indemnity  as  the  premium 
paid  by  him  will  purchase  at  the  rate  and  within  the  limit  fixed  by 
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this  company  for  such  more  hazardous  occupation.  Any  imeamed 
premium  in  excess  of  the  amount  required  for  such  limit  will  be 
refunded  upon  demand." 

In  his  application  plaintiff  stated  his  duties  as  "financial  writer 
and  reporter"  to  be  "writing  a  daily  market  letter,  forecasting 
financial  probabilities." 

[1]  Plaintiff  attempts  to  sustain  the  recovery  on  the  theory 
that  he  was  engaged  in  "recreation,"  within  the  exception  contained 
in  the  paragraph  quoted.  There  is  no  merit  in  that  point,  for 
plaintiff  admitted  that  his  purpose  in  ascending  was  to  test  and  try 
out  the  machine.  Defendant's  said  classification  is  not  printed  in 
the  record,  but  extracts  therefrom  are  set  forth,  as  follows: 
Under  the  heading  "Instructions"  it  contains  the  following: — 

"This  Classification  Manual  covers  only  the  classification,  limit 
of  risk,  premiums,  and  designations  of  occupation  to  be  used  in 
writing  accident  business.  *  *  *  The  maximum  limit  of  risk  is 
given  at  $10,000,  but  especially  desirable,  '.select'  and  'preferred' 
risks  may  be  written  for  $15,000  or  for  larger  amounts  upon 
special  approval  by  the  company.  Applications,  with  full  informa- 
tion, must  be  submitted  to  the  company  to  secure  such  approval." 

•Jnder  the  heading  "Classification  of  Risks,"  it  contains  the  fol- 
lowing:— 

"Each  $1,000  of  insurance  carries  with  it  $5.00  weekly  indem- 
nity, unless  otherwise  specified." 

It  also  contains  on  page  6  the  following : — 


Occupation. 
Aereonaut,  navigator,  or  passenger 
(not  insurable). 

And  on  page  7  under  the  same 

headings : — 

Air  ship  operator,  builder,  owner, 
experimenter,  inventor,  or  pas- 
senger making  ascensions  (not 
insurable). 

And  on  page  10  under  the  same 
headings : — 
Aviator  (not  insurable). 


Class. 
H.  X.  Ex.  Peril. 


Limit  of  Risk. 
$500 


H.  X.  Ex.  Peril.       $500 


H.  X.  Ex.  Peril. 


$500 


[2]  Assuming  that  plaintiff  had  knowledge  of  the  fact  that  the 
Classification  Manual  was  filed,  and  of  its  contents  as  found,  still 
he  would  have  been  warranted  in  deeming  that  the  company  would 
be  liable  in  any  event  for  $500  if  he  met  with  an  injury  while  tem- 
porarily ascending  in,  or  experimenting  with,  his  biplane.  Ac- 
cording to  the  strict  terms  of  the  policy,  the  plaintiff  having  been 
injured  while  engaged  temporarily  in  performing  acts  relating  to 
a   more   hazardous   occupation,   the   company   would  be   liable 
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for  the  proportion  of  the  insurance  stated  in  the  policy  which 
the  premium  he  paid  would  purchase  at  the  rate  fixed  by  the  com- 
pany for  the  more  hazardous  occupation ;  but,  since  by  consulting 
the  Classification  Manual  of  which  he  had  constructive  notice,  at 
least  (see  section  107  of  Insurance  Law),  it  spears  that  it  does 
not  insure  such  risks  at  all,  the  plaintiff  is  necessarily  limited  by 
the  $500  liability  provision.  Since  each  $1,000  of  insurance  car- 
ries with  it  a  weekly  indemnity  of  $5  unless  otherwise  specified,  it 
is  reasonable  to  conclude  that  each  $500  of  insurance  carries  one- 
half  that  amount.  For  the  period  of  total  disability,  therefore, 
plaintiff  was  entitled  to  $2.50  per  week,  and,  since  he  was  to  re- 
ceive only  one-half  as  much  for  partial  ^s  for  total  disability,  the 
company's  liability  to  him  for  partial  disability  is  $1.25  per  week, 
aggregrating  $38.57. 

These  views  require  the  reversal  of  finding  numbered  22,  and 
that  a  finding  be  inserted  in  its  place  to  the  effect  that  plaintiff  was 
not  engaged  in  recreation  at  the  time  he  was  injured;  and  addi- 
tional findings  should  be  made  setting  forth  the  terms  of  the  policy 
and  Classification  Manual  on  which  these  views  are  taken,  in  so  far 
as  not  contained  in  the  decision ;  and  conclusions  of  law  numbered 
4,  6,  and  7  should  be  reversed,  and  a  conclusion  of  law  inserted  in 
place  thereof  to  the  effect  that  plaintiff  is  entitled  to  recover  $38.57 
and  interest  from  February  19,  1912;  and  that  the  judgment 
should  be  reversed  with  costs  to  appellant,  and  judgment  directed 
for  plaintiff  on  the  decision  as  modified. 

Ingraham,  P.  J.,  and  McLaughlin  and  Dowling,  JJ.,  concur. 

Hotchkiss,  J.    I  dissent  and  vote  for  affirmaoce. 


#♦♦ 


COURT  OF  APPEALS  OF  KEITTOCKY. 


PACIFIC  MUT.  LIFE  INS.  Ca 

McCABE.* 

1.  INSURANCE— LIFE  INSURANCE-ACTION— SUFFIQENCY  OF 

EVIDENCE. 
Evidence,  in  an  action  on  a  life  and  accident  policy,  held  to  sustain  a 

finding  that  a  fall  by  insured  caused  injury  to  the  colon,  which  resulted 

in  certain  conditions  in  the  bowels,  found  to  exist  at  the  autopsy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 

t66S,) 

♦  Decision  rendered,  Feb.  5,  1914.    162  S.  W.  Rep.  1136. 


Digitized  by 


Google 


508 


Insurance  Law  Journal  Vol,  43. 


[ApL,  1914. 


2.  INSURANCE  —  LIFE  INSURANCE  —  CONSTRUCTION  OF 

POLICY. 

A  life  and  accident  policy  provided  that  if  any  of  the  total  loss  resulted 
from  accident  independently  of  all  other  causes  within  ninety  days 
from  the  accident,  the  company  would  pay  a  certain  sum  for  loss  of 
life,  and  in  addition  the  disability  benefits  provided  for  in  clause  1 
for  the  time  between  the  accident  and  such  total  loss,  and  illness  ben- 
efits at  so  much  per  month  for  the  time  not  exceeding  six  months 
that  insured  is  necessarily  and  continuously  confined  within  the  house. 
Held,  that  the  fact  that  insured  collected  a  disability  benefit  would  not 
prevent  a  recovery  by  his  beneficiary  for  the  loss  of  his  life. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1315;  Dec.  Dig.  §  529.) 

3.  INSURANCE  —  CONSTRUCTION  OF  POLICY. 

In  case  of  doubt,  an-  insurance  policy  will  be  construed  in  favor  of  the 
insured,  and  a  positive  undertaking  by  the  company  in  one  part  of  the 
policy  will  not  be  permitted  to  be  negatived  by  a  doubtful  clause  in 
another  part. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  | 
146.) 

4.  INSURANCE  —  LIFE  INSURANCE  —  CONSTRUCTION  OF 

POLICY. 

Under  the  provisions  of  a  life  and  accident  policy,  providing  that  in  the 
event  of  any  claim  arising  under  the  policy,  irrespective  of  its  cause, 
due  directly  or  indirectly  to  peritonitis,  etc.  benefits  shall  be  paid 
solely  under  illness  benefits  as  provided  under  another  clause,  ex- 
cept that  in  case  of  a  claim  arising  due  to  infection  as  a  direct  result  of 
accident,  such  infection  having  its  inception  while  insured  is  under 
the  care  of  a  physician,  benefits  shall  be  paid  under  accident  benefits  as 
provided  in  other  clauses,  only  sick  benefits  wiJl  be  paid  for  diseases 
such  as  peritonitis,  unless  there  is  an  infection  directly  resulting  from 
the  accident. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1309,  1316,  1317;  Dec.  Dig. 
§530.) 

5.  INSURANCE  —  LIFE  INSURANCE  —  ACTIONS  —  ADMISSION 

OF  CORONER'S  VERDICT. 
The  verdict  of  the  coroner's  jury  was  properly  excluded  from  evidence  in 

an  action  on  a  life  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1691-1693;  Dec.  Dig.  §  659.) 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Thomas  McCabe  against  the  Pacific  Mutual  Life  Insur- 
ance Company.    From  a  judgment  for  plaintifY,  defendant  appeals. 
Affirmed. 

W.  C.  G.  Hobbs,  of  Lexington,  for  Appellant. 
Allen  &  Duncan,  of  Lexington,  for  Appellee. 

HoBSON,  C.  T. 
The  Pacific  Mutual  Life  Insurance  Company  issued  to  William 
McCabe  on  July  21,  1911,  a  policy  of  insurance;  his  brother, 
Thomas  McCabe,  being  named  as  beneficiary,  by  which  it  insured 
him  ''against  the  results,  hereinafter  set  forth,  of  and  caused  solely 
by  external,  violent,  and  accidental  means  at  once  producing  visible 
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and  external  mark  upon  the  body,  such  means  so  producing  such 
mark  being  hereinafter  called  accident,  such  accident  happening 
during  the  term  of  and  while  this  policy  is  in  full  force  and  effect, 
against  the  effects,  hereinafter  set  forth,  of  illness,  and  promises  to 
pay  benefits  as  hereinafter  set  forth.  *  *  *  (1)  Disability 
benefits  at  the  rate  of  forty  ($40.00)  dollars  per  month,  not  ex- 
ceeding twenty-four  months,  that  such  accident,  independently  of 
all  other  causes,  immediately,  totally  and  continuously  disables  the 
insured  from  the  time  of  such  accident  from  the  performance  of 
any  and  every  kind  of  duty  pertaining  to  the  insured's  occupation. 
*  *  *  (3)  If  any  of  the  total  losses  specified  in  the  following 
table  of  total  loss  benefits  shall  result  from  such  accident,  inde- 
pendently of  all  other  causes,  within  ninety  days  from  the  hap- 
pening of  such  accident,  the  company  will  pay:  For  loss  of  (1) 
life,  four  hundred  ($400.00'^  dollars  (the  principal  sum  of  this 
policy).  [Here  follows  table.]  If  any  of  the  losses  specified  in 
the  above  table  of  total  loss  benefits  shall  result  from  such  ac- 
cident, independently  of  all  other  causes,  after  ninety  days  and 
within  twenty-four  months  from  the  happening  of  such  accident, 
provided  the  insured  is  continuously  and  totally  disabled  from  en- 
gaging in  any  and  every  work  and  occupation  for  wages  or  profit 
from  the  happening  of  such  accident  to  the  date  of  such  total  loss, 
then  the  company  will  pay  the  amount  specified  in  the  above  table 
of  total  loss  benefits,  and  in  addition,  disability  benefits  provided 
for  in  clause  1  hereof  for  the  time  between  date  of  accident 
and  date  of  such  total  loss.  *  *  *  (5)  Illness  benefits  at  the 
rate  of  forty  ($40.(X))  dollars  per  month  for  the  time,  not  exceed- 
ing six  months,  that  said  insured  is  necessarily  and  continuously 
confined  inside  the  house  and  regularly  visited  in  the  house  by  a 
legally  qualified  physician  by  reason  of  disease  that  is  contracted 
and  begins  after  this  policy  has  been  maintained  in  force  contin- 
uously for  two  months." 

The  policy  also  contained  these  provisions:  (10)  "In  the 
event  of  any  claim  arising  under  this  policy  (irrespective  of  its 
cause)  due  directly  or  indirectly,  wholly  or  in  part,  to  any  chronic 
disease  or  infirmity,  tuberatlosis,  rheumatism,  paralysis,  apo- 
plexy, orchitis,  neuritis,  locomotor  ataxia,  lumbago,  strains, 
lame  back,  sciatica,  vaccination,  Bright's  disease,  dementia,  in- 
sanity, vertigo,  fits,  hernia,  or  in  the  event  of  any  accident  other- 
wise covered  by  this  policy  resulting  in  hernia  or  either  accident  or 
illness  of  which  there  shall  be  no  visible  marks  on  the  body 
(drowning  excepted),  then  and  in  all  such  cases  benefits  shall  be 
paid  solely  under  illness  benefits  as  provided  under  clause  5  of 
this  policy,  but  in  no  event  for  an  amount  in  excess  of  the  amount 
payable  for  one  month's  house  confinement  under  said  clause,  any- 
thing to  the  contrary  herein  notwithstanding.  But  no  indemnity 
shall  he  payable  under  this  policy  for  any  loss  due  directly  or 
indirectly,  wholly  or  in  part,  to  any  venereal  disease,  or  to  any 
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disease  not  common  to  both  sexes."  (11)  "In  the  event  of  any 
claim  arising  under  this  policy  (irrespective  of  its  cause)  due 
directly  or  indirectly,  wholly  or  in  part,  to  sunstroke,  peritonitis, 
appendicitis,  abscesses,  ulcers,  blood  poisoning,  infection,  or  con- 
tact with  poisonous  or  infectious  substances  then  and  in  all  such 
cases  benefits -shall  be  paid  solely  under  illness  benefits  as  pro- 
vided under  clause  5  of  this  policy;  except  that  in  the  event  of 
claim  arising  due  to  infection  or  blood  poisoning  following  im- 
mediately after  and  as  a  direct  result  of  accident,  such  infection 
or  poisoning  having  its  inception  while  insured  is  under  the  care 
of  a  physician,  then  in  such  case  benefits  shall  be  paid  under 
accident  benefits  as  provided  in  clauses  1,  2  and  3  of  this  policy," 
(d)  "The  right  to  make  claim  for  one  of  the  above  specified  re- 
sults of  any  accident  or  illness  or  disease  shall  exclude  all  other 
claims  based  upon  the  same  accident  or  illness  or  disease,  and  the 
right  to  make  any  claim  except  a  claim  under  clauses  1,  2,  and  5 
shall  cause  this  policy  to  cease  and  it  shall  be  surrendered  to  the 
company. 

William  McCabe  was  a  painter  by  trade,  and  on  December  12, 
191 1,  while  the  policy  was  in  force,  he  suflfered  a  fall  by  which  he 
sustained  a  severe  bruise  on  his  left  hip.  He  was  confined  to  his 
house  by  the  injury  and  was  treated  by  a  physician,  who  adminis- 
tered to  the  external  wound.  The  wound  got  better,  and  on  Jan- 
uary 6th  McCabe  applied  for  a  disability  benefit  under  clause  1  of 
his  policy.  The  amount,  $33,  was  paid  to  him,  and  he  receipted  to 
the  company  for  it,  he  then  supposing  that  he  would  be  able  to  go 
to  work  within  a  month  from  the  time  he  was  injured ;  but  instead 
of  getting  better  after  January  12th  he  began  suffering  pains  in  his 
stomach  and  side  and  was  not  able  to  do  any  work.  On  the 
evening  of  January  29th  he  ate  two  soft  boiled  eggs  for  supper, 
said  he  did  not  feel  well,  and  would  go  to  bed.  He  went  to  bed, 
and  the  next  morning  at  9  o'clock  was  found  in  bed  dead ;  nobody 
having  seen  him  from  the  time  he  went  to  his  room  until  that  time. 
This  suit  was  brought  by  the  beneficiary  against  the  insurance 
company  to  recover  $400,  the  amount  for  which  his  life  was  in- 
sured. On  a  trial  of  the  case  in  the  circuit  court,  the  plaintiflF 
recovered.    The  defendant  appeals. 

The  proof  on  the  trial  showed  in  addition  to  the  facts  we  have 
stated  that  after  his  death  an  autopsy  was  performed  upon  his 
body  which  disclosed  the  fact  that  there  was  a  hole  as  large  as  a 
silver  quarter  in  the  transverse  colon;  that  nature  attempted  to 
close  the  aperture  and  the  escaping  matter  passed  into  the  omen- 
tum ;  that  the  matter  escaping  from  the  colon  and  gathered  in  the 
omentum  was  the  cause  that  the  bowels,  instead  of  being  in  a  na- 
tural condition,  were  found  stuck  together.  The  surgeons  who 
testified  on  the  trial  testified  that  death  ensued  when  the  omentum 
no  longer  contained  this  matter,  and  it  escaped  into  the  peritoneum. 
They  also  testified  that,  from  the  condition  in  which  they  found 
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the  bowels,  the  injur>'  to  the  (5olon  was  the  cause  of  the  trouble ; 
that  this  might  have  come  from  such  a  fall  as  we  have  described; 
and  that  the  condition  of  the  bowels  indicated  that  the  trouble 
with  the  colon  had  existed  some  weeks. 

[1]  Their  testimony  warranted  the  jury  under  the  facts  in  con- 
cluding that  the  fall  caused  the  injury  to  the  colon,  and  the  injury 
to  the  colon  caused  the  effects  they  found  in  the  body  of  the 
deceased,  for  the  insured  was  never  well  after  the  accident. 

[2]  1.  It  is  insisted  for  the  appellant  that,  William  McCabe 
having  collected  a  disability  benefit,  no  recovery  can  be  had  for  the 
loss  of  his  life.  But  it  will  be  observed  that,  by  clause  3  of  the 
policy,  the  company  was  obligated  to  pay  the  amount  specified  in 
the  table  of  total  loss  benefits  for  ninety  days,  and  in  addition  dis- 
ability benefits  provided  for  in  clause  1.  The  insured  was  by  this 
clause  of  his  policy  entitled  to  not  only  the  disability  benefit  for  one 
month,  but  the  $400  for  the  loss  of  his  life  was  also  payable  when 
he  died  on  January  29th.  Clause  "d"  was  not  intended  to  con- 
flict with  this  clause.  The  words  used  therein  are  "the  right  to 
make  claim."  In  other  words,  the  right  to  make  claim  for  certain 
things  under  the  policy  excluded  all  other  claims  based  upon  the 
same  accident,  illness,  or  disease.  There  is  nothing  in  this  clause 
properly  construed  to  show  that  the  payment  of  a  disability  benefit 
in  any  way  affected  the  right  to  collect  the  principal  sum  of  the 
policy  in  case  the  insured  died,  the  purpose  of  clause  "d"  being 
simply  to  show  that  the  policy  did  not  contemplate  a  number  of 
claims  under  the  different  provisions  of  the  policy,  such  as  dis- 
ability benefits  and  sick  benefits,  also  for  same  illness  or  accident ; 
but  such  a  limitation  must  not  be  read  as  conflicting  with  an  ex- 
press provision  in  the  previous  part  of  the  policy,  giving  a  right 
to  collect  the  disability  benefit  and  also  the  death  loss. 

[3]  The  insurer  selects  his  own  language,  and,  in  case  of  doubt, 
the  policy  will  be  construed  in  favor  of  the  insured,  and  the  posi- 
tive undertaking  in  one  part  of  the  policy  will  not  be  construed  as 
negatived  by  a  doubtful  clause  in  another  part. 

2.  The  insured  did  not  die  of  hernia ;  the  term  has  a  well-defined 
meaning ;  and  so  clause  10  has  no  application.  He  died  of  peri- 
tonitis, according  to  the  testimony,  and  clause  11  applies,  but  by 
that  clause,  in  the  event  of  claim  arising  due  to  infection  and 
following  immediately  after,  and  as  a  direct  result  of  accident,  and 
having  its  inception  while  the  insured  is  under  the  care  of  a  phy- 
sician, then  in  such  case  accident  benefits  shall  be  paid  as  provided 
in  clauses  1  and  3  of  the  policy.  The  proof  for  the  plaintiff 
showed  that  he  died  of  infection  following  immediately  after  and 
as  the  direct  result  of  an  accident;  that  the  infection  had  its  in- 
ception while  he  was  under  the  care  of  a  physician,  although  the 
physician  did  not  discover  it,  as  it  was  an  internal  trouble  and  not 
then  manifesting  itself  by  anything  externally. 

[4]  The  fair  meaning  of  clause  11  is  that,  for  the  diseases  there- 
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in  mentioned,  only  sick  benefits  will  be  paid  as  provided  in  clause 
5,  unless  there  is  an  infection,  the  direct  result  of  accident,  and 
this  infection  produces  the  disease. 

3.  The  instructions  of  the  court  fairly  submitted  to  the  jury  the 
law  of  the  case  as  we  have  outlined  it,  and  the  evidence  warranted 
the  jury  in  the  verdict  they  found.  There  was  no  error  in  the  ad- 
mission or  rejection  of  evidence. 

1 5]  The  court  properly  refused  to  admit  in  evidence  the  ver- 
dict of  the  coroner's  jury.  iUtna  Life  Ins.  Co.  vs.  Milward,  118 
Ky  716.  82  vS.  W.  364,  68  L.  R.  A.  285,  4  Ann.  Cas.  1092. 

Judgment  affirmed. 


SUPREME  COURT  OF  APPEALS  OF  WEST  VIRQINIA. 


COMBS 

vs. 

COLONIAL  CASUALTY  CO.* 

L  INSURANCE— ACCIDENT  POLICY— "OBVIOUS  RISK." 
A  person  who  attempts  to  cross  a  railroad  track  immediately  in  front  of  a 
rapidly  approaching  train,  and  is  run  over  and  killed,  exposes  himself 
to  an  "obvious  risk  of  injury  or  obvious  danger/'  within  the  meaning 
of  a  condition  in  an  accident  insurance  policy,  limiting  the  liability  of 
the  insurer. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1180,  1181 ;  Dec  Dig.  §  461.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  4896.) 

Z  INSURANCE  —  ACCIDENT  POLICY— 'OBVIOUS  DANGER." 
An  obvious  danger  is  one  that  is  plain  and  apparent  to  a  reasonably  ob- 
servant person,  and  the  fact  that  insured  may  not  have  observed  it 
and  been  conscious  of  it  at  the  time  of  the  fatal  accident  is  not 
material.  He  owed  to  the  insurer,  as  well  as  to  himself,  the  duty  to 
be  reasonably  careful  when  in  the  presence  of  an  obvious  danger,  and 
his  failure  to  use  reasonable  care  does  not  excuse  him. 
(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1180,  1181;  Dec.  Dig.  §  46L) 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  WORDS    AND     PHRASES-"OBVIOUS"— "PLAIN"— "CLEAR-— 

"EVIDENT." 
The  word  "obvious"  means  easily  discovered,  seen,  or  tmderstood,  readily 

perceived  by  the  eye  or  the  intellect,  plain,  evident,  apparent,  and  is 

synonymous  with  the  words  **plain,"  "clear,"  and  "evident." 
(For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4895,  4896,  5396; 

vol.  2,  p.  1219;  vol.  3,  pp.  2525,  2526.) 

*  Decision  rendered,  Jan.  14,  1914.    80  S.  E.  Rep.  779.  Syllabus  by  the 
Coart 
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Error  to  Circuit  Court,  Raleigh  County. 

Action  b^  M.  J.  Combs  against  the  Colonial  Casualty  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Reversed  and  remanded. 

Enslow,  Fitzpatrick  &  Baker,  of  Huntington,  for  Plaintiff  in  Error. 
W.  H.  Rardin,  of  Beckley,  A.  A.  Lilly,  of  Charleston,  and  J.  W.  Max- 
well, of  Beckley,  for  Defendant  in  Error. 

Williams,  J. 

George  W  Comb  was  run  over  and  instantly  killed  by  an 
engine  and  train  of  cars  while  attempting  to  cross  the  tracks  of  the 
Chesapeake  &  Ohio  Railway  Company  at  a  crossing  at  Hoo  Hoo, 
in  Raleigh  County,  on  the  18th  day  of  August,  1910.  This  action 
was-  brought  by  his  wife  against  the  Colonial  Casualty  Company, 
on  an  accident  policy  issued  by  it  to  deceased,  to  recover  $2,500, 
the  amount  of  insurance  agreed  to  be  paid  to  her  in  case  of  the 
accidental  death  of  insured.  Defendant  admitted  its  liability  to 
pay  $500  and  tendered  that  sum  at  the  trial,  which  plaintiff  de- 
clined to  accept,  and  waived  payment  of  it  into  court.  Defendant 
then  filed  three  special  pleas  averring  that  certain  conditions  in  the 
policy  had  been  violated,  which  it  claims  exonerated  it  from  the 
payment  of  any  more  than  the  sum  tendered.  Upon  the  issues 
joined  on  the  pleas,  judgment  was  rendered,  on  a  demurrer  to 
the  evidence,  in  favor  of  plaintiff  for  the  full  amount  sued  for; 
and  defendant  has  brought  the  case  here  on  writ  of  error. 

One  of  the  pleas  avers  that  deceased  met  his  death  by  exposure 
to  an  obvious  risk  or  danger  in  carelessly  and  negligently  attempt- 
ing to  cross  the  railroad  track  in  front  of  an  approaching  engine, 
and  that  in  view  thereof,  according  to  an  express  stipulation  of 
the  contract  of  assurance,  defendant  was  liable  to  pay  only  one- 
fifth  of  the  amount  which  would  otherwise  be  payable  under  the 
policy.  It  is  expressly  provided  in  the  policy  that  in  the  event  of 
accident,  fatal  or  otherwise,  occurring  under  certain  conditions, 
the  insurer  s  liability  shall  be  limited  to  one-fifth  of  the  amount 
which  would  be  otherwise  payable,  one  of  which  conditions  is  "ex- 
posure to  obvious  risk  of  injury  or  obvious  danger"  by  the  in- 
sured. 

[1]  The  case  turns  solely  upon  the  ciuestion  whether  the  in- 
sured violated  this  condition  of  the  policy.  Did  he  expose  himself 
to  an  obvious  risk  of  injury  or  obvious  danger?  H.  P.  Youell,  the 
engineer  in  charge  of  the  locomotive,  was  the  only  eyewitness  to 
the  accident.  He  testified  that  on  the  morning  of  the  18th  of 
August.  1910,  his  engine  ran  over  and  killed  a  man,  whom  he 
afterwards  learned  to  be  George  W.  Combs,  at  a  public  crossing 
near  a  little  station  called  Hoo  Hoo ;  that  when  he  was  about  2.S0 
yards  east  of  the  crossing,  he  blew  the  whistle  for  the  crossing, 
and  then  saw  deceased  walking  on  the  track  in  front  of  the 
engine,  going  in  the  direction  of  the  crossing  and  ahout  45  or 
50  yards  from  it ;  that  when  the  whistle  sounded  deceased  stepped 
down  off  the  track  into  a  path  that  ran  along  parallel  to  the  track, 
and  continued  his  course  toward  the  crossing;    that,  when  his 
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en^ne  approached  within  about  100  yards  of  the  crossing,  he  blew 
the  whistle  the  second  time,  and  saw  deceased  glance  back  over 
his  shoulder  toward  the  engine  and  then  turn  and  continue  his 
course  alone  the  path  toward  the  crossing;  that  at  that  time,  he 
thinks,  deceased  was  about  15  steps  from  the  crossing;  that  when 
deceased  reached  the  crossing  he  "just  whirled  and  stepped  right 
up  on  the  track,  like  he  was  aiming  to  go  across  at  the  crossing/' 
Witness  was  riding  on  the  left  side  of  his  engine,  and  deceased  was 
walking  along  the  path  on  the  same  side  of  the  track,  and,  when 
deceased  attempted  to  cross  the  track,  he  was  struck  by  the  tender 
and  knocked  down  and  his  body  nin  over  by  the  right  wheels  of 
the  engine.  Witness  says  that,  after  the  body  of  deceased  had 
passed  out  of  his  view  in  front  of  the  tender,  he  saw  his  leg  and 
foot  slip  up  just  before  the  engine  hit  him,  but  could  not  tell 
whether  he  was  then  in  the  act  of  jumping  or  falling.  The  cross- 
ing was  ballasted  with  loose  slag.  The  accident  occurred  in  broad 
daylight,  and  there  was  nothing  to  obstruct  deceased's  view  of  the 
approaching  train.  Witness  also  says  that  deceased  was  walking 
along  with  his  head  bowed,  and  did  not  look  up,  or  stop,  before  at- 
tempting to  cross  the  track;  and  that  the  train  was  then  running 
at  the  speed  of  about  12  or  15  miles  an  hour.  The  railroad  grade, 
at  this  point,  he  says,  was  practically  level,  and  there  was  nothing 
to  obstruct  the  view  of  the  engine,  if  deceased  had  looked  toward 
it.  The  foregoing  testimony  is  undisputed,  and,  from  the  facts 
thereby  proven,  the  jury  were  bound  to  infer  that  deceased,  who 
was  not  shown  to  be  wanting  in  any  of  the  natural  senses  and 
faculties,  either  knew,  or  was  grossly  negligent  not  to  know,  that 
the  engine  was  dangerously  near.  Had  he  looked,  or  even  glanced, 
toward  the  approaching  engine,  before  attempting  to  cross  the 
track,  he  would  have  instantly  seen  that  it  was  too  near,  and  was 
approaching  at  too  great  a  speed,  to  permit  him  to  cross  the  track 
in  front  of  it  in  safety.  It  is  not  necessary,  in  order  to  establish 
a  breach  of  the  condition  in  the  policy,  to  prove  that  deceased 
actually  saw,  or  was  conscious  of,  the  nearness  of  the  approaclu'ng: 
engine. 

[2,  3]  The  danger  was  obvious,  whether  he  was  conscious  of  it 
or  not.  Tt  was  his  imperative  duty  to  stop  and  look  before  at- 
tempting to  cross  the  track.  The  word  "obvious,"  as  used  in  the 
contract  of  assurance,  bears  its  common,  or  genei-ally  accepted, 
meaning,  one  of  which,  as  defined  by  Webster,  is  "easily  discov- 
ered, seen,  or  understood ;  readily  perceived  by  the  eye  or  the  in- 
tellect; plain;  evident;  apparent."  It  is  synonymous  with  the 
words  **plain,"  "clear."  and  "evident."  The  risk  was  so  manifestly 
dangerous  that  we  are  compelled  to  say,  as  matter  of  law,  no  or- 
dinarily prudent  person  would  have  voluntarily  assumed  it. 

In  Diddle  vs.  Casualty  Co.,  65  W.  Va.  170,'  63  S.  E.  962,  22  L. 
R.  A.  (N.  S.)  779,  which  was  an  action  to  recover  for  the  ac- 
cidental death  of  the  insured,  on  an  accident  insurance  policy  con- 
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taining  a  condition  almost  identical  with  the  one  on  which  de- 
fendant here  relies,  it  was  held  that:  "Either  reckless  or  delib- 
erate encountering  of  known  danger  or  danger  so  obvious  that 
a  reasonably  prudent  man  would  have  observed  and  avoided  it,  if 
the  circumstances  were  not  such  as  necessitated  the  encountering 
thereof,  is  a  voluntar>'  exposure  within  the  meaning  of  a  clause,  in 
an  accident  insurance  policy,  limiting  the  liability  of  the  insurer  in 
case  of  an  injury  resulting  from  'voluntary  exposure  to  unneces- 
sary danger  or  obvious  risk  of  injury/  "  The  danger  which  de- 
ceased encountered  in  the  present  case  was  even  more  obvious  and 
the  risk  more  hazardous  than  the  one  Diddle  exposed  himself  to  in 
that  case 

In  Bassford,  Adm'r,  etc.,  vs.  Railway  Co.,  70  W.  Va.  280,  73 
S.  E.  926,  this  court  decided  that:  **It  is  negligence  for  a  pedes- 
trian at  a  crossing  to  step  in  front  of  an  approaching  train  when 
the  train  is  in  full  view  and  so  near  that  no  prudent  man  would 
undertake  to  cross." 

If  this  action  had  been  against  the  railroad  company  by  deceased's 
representative  for  negligently  causing  his  death,  there  can  be  no 
doubt  that  in  view  of  the  undisputed  facts  as  disclosed  by  the  rec- 
ord, deceased's  contributory  negligence  would  preclude  recovery. 
No  prudent  man  would  have  undertaken  to  cross  the  track  so  close 
in  front  of  a  rapidly  approaching  engine.  It  may  be  that  at  the 
time  of  the  accident,  deceased's  mind  was  so  occupied  with 
thoughts  of  other  matters  that  he  was  oblivious  to  the  approach- 
ing train  and  was  therefore  not  conscious  of  the  immediate  danger 
of  attempting  to  cross  the  track.  If  that  be  so,  it  was  his  own  mis- 
fortune, and  the  law  does  not  excuse  his  negligence.  It  was  his 
duty  to  exercise  care  in  the  presence  of  so  great  and  imminent  a 
danger,  and  his  failure  to  do  so  was  negligence.  The  danger  to 
which  deceased  exposed  himself  was  obvious,  within  the  meaning 
of  the  condition  of  the  policy  pleaded,  whether  he  was  conscious  of 
it  at  the  time  or  not,  and  exonerates  defendant  from  payment  of 
any  more  than  one-fifth  of  the  amount  for  which  it  would  other- 
wise have  been  liable.  The  demurrer  to  the  evidence  should  have 
been  sustained. 

At  the  trial  defendant  tendered  $500,  the  amount  for  which  it 
admitted  liability,  and  plaintiff  waived  the  payment  of  it  into 
court.  Whether  this  sum  is  actually  in  the  custody  of  the  court  is 
not  certain,  but  the  jury  evidently  treated  it  as  having  been  paid, 
for  it  returned  an  alternative  verdict  assessing  plaintiff's  damages 
at  $2,000,  in  the  event  the  court  held  the  law  to  be  with  plaintiff, 
on  the  demurrer  to  the  evidence,  and  found  for  the  defendant,  in 
the  event  the  court  found  the  law  to  be  in  its  favor.  The  court 
rendered  judgment  for  $2,000,  and  also  ordered  the  $500  tendered 
to  be  **paid  to  the  plaintiff  or  held  by  the  general  receiver  of  this 
court  until  the  further  order  of  the  same."  If  the  $500  is  in 
the  custody  of  the  court,  the  judgment  should  have  been  for 
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defendant,  because  its  liability  was  fully  discharged  by  payment 
of  the  $500.  We  therefore  reverse  the  judgment  and  sustain 
the  demurrer  to  evidence;  and,  it  not  appearing  from  the  record 
whether  the  $S00  for  which  defendant  adaiitted  its  liabilit\-  was 
actually  paid  into  court,  this  court  is  not  advised  as  to  the  judg- 
ment that  should  be  rendered.  The  cause  will  therefore  be  re- 
manded for  the  entry  of  such  judgment  by  the  circuit  court  as  may 
be  proper,  consistent  with  the  law  of  the  case  herein  determined. 
Tf  defendant  has  kept  its  tender  good,  or  has  actually  paid  the  $500 
into  court,  plaintiff  is  not  entitled  to  interest  thereon  after  that 
date;  neither  can  she  recover  costs  in  the  lower  court,  accruing 
after  the  time  tender  was  made  in  court.  Defendant  is,  of  course, 
entitled  to  its  costs  in  this  court. 
Reversed  and  remanded. 


"♦♦-♦- 


UNITED  STATES  HEALTH  &  ACCIDENT  INS.  CO.  vs. 

SAVAGE.* 
(Stipreme  Court  of  Alabama.) 

1.  INSURANCE-ACTION     ON     POUCY— COMPLAIN T— REQUI- 

SITES. 
The  complaint,  in  an  action  on  an  insurance  policy  in  the  form  prescribed 

by  Code  1907,  p.  1196,  must  contain  a  description  of  the  policy  sued  on 

to  the  extent  of  its  date  and  the  term  of  its  operation, 
(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1575-1580,  1584-1586,  1592, 

1598;  Dec.  Dig.  §  629.) 

2.  PLEADING-ACTION  ON  POLICY— VARIANCE 

The  complaint,  in  an  action  on  a  policy,  alleged  that  plaintiff  claimed  of 
defendant  $300  on  a  policy  whereby  defendant  on  March  15,  1909,  in- 
sured for  three  years  the  life  and  health  of  plaintiff,  who  suffered  a 
disability  by  illness  from  July  16,  1909,  to  January  1,  1910,  of  which  de- 
fendant had  notice,  etc.  The  contract  proved,  however,  was  made  as 
alleged  on  March  15,  1909,  but  pr9vided  that  the  insurance  would  ex- 
pire one  month  after  the  policy's  date,  but  might  be  consecutively  re- 
newed from  term  to  term,  subject  to  all  conditions,  on  payment  of 
monthly  premiums  in  advance,  and  that  the  acceptance  of  any  renewal 
premium  should  be  optional  with  the  company,  which  might  cancel  the 
policy  at  any  time  by  mailing  a  written  notice  to  the  assured.  Held, 
that  the  policy  proved  was  not  the  policy  alleged,  and  that  the  variance 
was  fatal. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §  1338;  Dec.  Dig.  §  398.) 

3.  PLEADING  —  VARIANCE— VIDELICET. 

A  videlicet  will  not  avoid  a  variance  in  the  pleading  nor  dispense  with 

exact  proof,  in  an  allegation  of  a  material  matter. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  1217-1223;  Dec  Dig.  §  374.) 

♦  Decision  rendered,  Jan.  22,  1914.    64  South.  Rep.  340. 


Digitized  by 


Google 


A.&H.]  Smith  vs.  Arkansas  Nat,  Ins.  Co.  517 

4.  PLEADING— VARIANCE— AVAILABILITY. 

Prior  to  Circuit  Court  Practice  rule  34  (175  Ala.  p.  xxi),  providing  that  a 
variance  is  available  to  the  opposite  party  only  when  proper  and 
seasonable  objection  is  made,  sudi  objection  was  sufficiently  presented 
by  an  unexplained  request  for  the  affirmative  charge. 

(For  other  cases,  see  Pleading,  Ont.  Dig.  §§  1438-1441 ;  Dec.  Dig.  §  430.) 

Appeal  from  Circuit  Court,  Jefferson  County;  John  C.  Pugh,  Judge. 

Action  by  J.  J.  Savage  against  the  United  States  Health  &  Accident 
Insurance  Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

The  complaint  is  as  follows :  "Plaintiff  claims  of  defendant  $3(X)  due 
on  a  policy  whereby  defendant,  on,  to  wit  the  15th  day  of  March,  1909, 
insured  for  the  term  of,  to  wit,  three  years,  the  life  and  health  of  plain- 
tiff, J.  J.  Savage,  who  suffered  disability  by  reason  of  illness  from,  to  wit 
July  16,  1909,  to  January  1,  1910.  of  which  defendant  has  had  notice.  Said 
policy  is  the  property  of  plaintiff." 

The  contract  of  insurance  proved  by  plaintiff,  by  secondary  evidence, 
the  writing  having  been  lost,  was  made  as  alleged  on  or  about  March 
15,  1909,  but  contained  the  following  provision:  "This  insurance  will  ex- 
pire one  month  from  the  time  this  policy  is  dated  at  12  o'clock  noon, 
standard  time,  at  the  place  where  countered,  but  may  be  consecutively 
renewed  from  term  to  term,  subject  to  all  of  its  conditions  upon  the 
payment  of  the  monthly  premium  in  advance."  It  contains  a  provision 
also  that  the  acceptance  of  any  renewal  premium  shall  be  optional  with 
the  company,  and  that  the  company  may  cancel  this  policy  at  any  time 
by  mailing  written  notice  to  the  assured,  etc. 

The  complaint  was  amended  by  the  addition  of  several  of  the  common 
counts,  but  no  evidence  is  offered  in  support  of  those  counts.  The  court 
refused  the  affirmative  charge  in  writing  requested  by  defendant,  and  there 
was  judgment  for  plaintiff  for  $348. 

Abbott  &  Daugette,  of  Birmingham,  for  Appellant. 
Gaston  &  Pettus,  of  Birmingham,  for  Appellee. 


->♦♦- 


SMITH  vs.  ARKANSAS  NAT.  INS.  CO.* 
(Supreme  Court  of  Arkansas.) 

INSURANCE— DEFENSES— WAIVER. 

Vv  here  an  accident  policy  required,  as  a  condition  to  liability,  written  notice 
of  the  injury  within  ten  days  from  the  accident,  that  defendant's  claim 
adjuster,  on  receiving  proof  of  death,  notwitJi standing  notice  had  not 
been  given  within  the  ten  days'  period,  denied  liability  on  the  ground 
that  the  accident  was  not  covered  by  the  policy  and  made  no  reference 
as  to  failure  to  give  the  required  notice  did  not  constitute  a  waiver  of 
the  insurer's  right  to  rely  on  such  default  as  a  defense  to  its  liability. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1393-1404;  Dec.  Dig.  §  560.) 

♦  Decision  rendered,  Jan.  12,  1914.    162  S.  W.  Rep.  772. 

Vol.  XL.III.— S4 


Digitized  by 


Google 


518 


Insurance  Law  Journal  Vol.  43.     [-■ipl.,  1914. 


.  ^  ..J 


I 


Appeal  from  Circuit  Court,  Randolph  County ;  John  W.  Meeks,  Judge. 
Action  by  Pearl  E.  Smith  against  the  American  National  Insurance 
Company.    Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

C.  H.  Henderson,  of  Pocahontas,  for  Appellant. 

Horace  Chamberlin  and  Wallace  Townsend,  both  of  Little  Rock,  for 
Appellee. 


♦  •♦ 


DOUVILLE  vs.  PACIFIC  COAvST  CASUALTY  CO.* 
(Supreme  Court  of  Idaho.) 

1.  INSURANCE— NOTICE  OF  ACCIDENT— WAIVER. 

In  an  action  on  an  accident  policy,  held,  that  the  whole  course  of  dealing 
by  the  defendant  company  shows  that  it  recognizes  a  local  agent  as 
an  agent  in  receiving  oral  notice  and  proof  of  the  accident,  and  so 
acted  upon  such  information  as  to  waive  a  strict  compliance  with  the 
giving  of  written  notice  of  such  accident. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1071-1077;  Dec.  Dig.  §  396.) 

2.  TRIAL  —  ACTION  ON  ACCIDENT  POLICY  —  COMPLAINT  — 

WAIVER  OF  NOTICE. 

Even  though  the  complaint  does  not  allege  a  waiver  of  proof  of  notice, 
where  facts  constituting  the  waiver  are  introduced  by  the  defend- 
ant itself,  without  objection,  the  defendant  will  not  be  permitted  to 
say  that,  since  there  was  no  v^aiver  pleaded,  such  evidence  ought  not 
to  be  considered. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  171-182,  252;  Dec.  Dig.  §  75.) 

3.  PLEADING  —  RECEPTION    OF    EVIDENCE  —  WAIVER     OF 

OBJECTION. 
Failure  to  object  to  evidence  at  the  time  it  is  offered  is  a  waiver  of  the 

objection  that  it  is  not  admissible  under  the  pleadings,  unless  a  motion 

is  ipade  during  the  trial  to  strike  out  such  evidence. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  1438-1441 ;  Dec.  Dig.  §  430.) 

4.  INSURANCE  —  ACCIDENT  POLICY  —  RESTRICTIVE  PROVI- 

SION—VALIDITY. 

A  provision  in  a  contract  of  insurance,  to  the  effect  that  no  action  at  law 
or  suit  in  equity  shall  be  commenced  before  three  months,  nor  aftei 
six  months,  from  the  date  on  which  affirmative  proof  of  accident  musi 
be  furnished  to  the  company,  is  repugnant  to  the  provisions  of  sec- 
tion 3321,  Rev.  Codes,  which  provides  that  every  stipulation  or  con- 
dition in  a  contract  by  which  any  party  thereto  is  restricted  fron:i  en- 
forcing his  rights  under  the  contract  by  the  usual  proceedings  and  tht 
ordinary  tribunals,  or  which  limits  the  time  in  which  he  may  enforce 
his  rights,  is  void. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1540,  1544-1550;  Dec  Di^.  \ 
622.) 

♦  Decision  rendered,  Jan.  2,   1914.     Rehearing  denied,  Feb.   16,   1914 
138  Pac.  Rep.  506. 
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Appeal  from  District  Court,  Shoshone  County;  Wm.  W.  Woods, 
Judge. 

Action  by  Andy  J.  Douville  against  the  Pacific  Coast  Casualty  Com- 
pany, a  corporation,  to  recover  on  an  accident  policy.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

James  A.  Wayne,  of  Wallace,  for  Appellant. 
Featherstone  &  Fox,  of  Wallace,  for  Respondent 


ROEH  7;j.  BUSINESS  MEN'S  PROTECTIVE  ASS'N  OF 

DES  MOINES.* 

(Supreme  Court  of  Iowa.) 

1.  INSURANCE— BENEFIT  CERTIFICATE— CONSTRUCTION. 

A  provision  of  a  certificate  of  a  mutual  assessment  association  provided 
that  the  association  should  not  be  liable  for  an  injury  or  death  caused 
by  the  discharge  of  a  firearm  unless  the  accidental  character  thereof 
be  established  by. the  testimony  of  one  eyewitness  other  than  the  mem- 
ber. Held,  that  its  purpose  was  to  remove  the  presumption  of  accident, 
and,  though  not  necessarily  requiring  that  the  witness  should  have 
seen  the  exact  manner  of  the  discharge,  it  did  require  his  presence 
at  or  near  the  scene,  and  his  direct  obser>'ation  of  such  facts  and  cir- 
cumstances connected  with  the  immediate  transaction  as  of  themselves 
would  indicate  that  the  shooting  was  accidental. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig.  | 
646.) 

2.  INSURANCE— ACTION  ON  POLICY— EVIDENCE. 

In  an  action  on  an  insurance  certificate,  evidence  held  insufficient  to  show 
that  the  insured's  death  caused  by  a  gunshot  wound  was  accidental, 
within  a  provision  of  the  policy  requiring  it  to  be  established  by  at 
least  one  eyewitness,  other  than  insured,  that  it  was  accidental. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  { 
665.) 

3.  CONTRACTS— BENEFIT     CERTIFICATE— VALIDITY— PUBLIC 

POLICY. 

A  provision  in  a  benefit  certificate  of  a  mutual  benefit  association  providing 
that  the  association  shall  not  be  liable  for  death  caused  by  a  discharge 
of  a  firearm  unless  the  accidental  character  thereof  be  established  by 
one  witness  other  than  insured  is  not  contrary  to  public  policy,  in  that 
it  attempts  to  modify  and  control  the  procedure  of  courts  of  justice. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  616-632;  Dec.  Dig.  §  129.) 

Appeal  from  District  Court,  Jackson  County ;  M.  F.  Donegan,  Judge. 

Action  upon  a  benefit  certificate  in  the  defendant  association.  The 
defendant  denied  liability  upon  grounds  which  will  be  referred  to  in  the 
body  of  the  opinion.  The  case  was  tried  to  the  court  without  a  jury, 
resultmg  in  a  judgment  for  plaintiff  for  the  amount  ot  the  certificate,  with 
interest,  and  defendant  appeals.    Reversed. 

♦  Decision  rendered,  Feb.  19,  1914.    145  N.  W.  Rep.  479. 
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Dunshec  &  Haines,  of  Des  Moines,  for  Appellant 
Charles  M.  Thomas,  of  Maquoketa,  and  G.  E.  Hilsinger,  of  Sabi 
for  Appellee. 


♦  *♦ 
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GENERAL  ACCIDENT,  LIFE  &  FIRE  ASSUR.  CORPOR 
TION,  Ltd.,  vs.  RICHARDSON.* 

(Court  of  Appeals  of  Kentucky.) 

1.  INSURANCE  — ACTIONS    ON    POLICIES  —  QUESTIONS    F* 

JURY. 

In  an  action  on  an  accident  policy,  defended  on  the  ground  of  false  r 
resentations  in  the  apphcation,  where  insured  testified  that   he 
formed  the  insurer's  agent  fully  as  to  previous  injuries  and  tr< 
ment  therefor,  while  the  agent  testified  that  he  wrote  insured's  answ 
in  the  application  literally  as  they  were  given  by  insured,  it  was 
the  jury  whether,  without  fraud  or  bad  faith  on  the  part  of  insui 
the  agent,  with  knowledge  of  the  facts,  wrote  in  the  application 
swers  that  were  false  or  incomplete. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;   Dec  I 
§  668.) 

2.  APPEAL  AND  ERROR— INSURANCE— FALSE  REPRESENl 

TIONS— MISTAKE  OF  AGENT. 

Where  insurance  agent,  with  full  knowledge  of  the  facts,  writes  in 
application  untrue  answers  to  the  questions  therein  propounded, 
company  is  estopped  to  assert  or  rely  upon  such  misrepresentati< 
in  the  absence  of  fraud  or  bad  faith  on  the  part  of  the  insured,  ; 
hence,  where  the  evidence  was  conflicting  as  to  whether  insu 
made  a  full  disclosure,  and  whether,  without  fraud  or  bad  faith 
his  part,  the  agent  wrote  false  or  incomplete  answers,  an  instr 
tion  to  find  for  insurer  if  the  answers  were  false  was  more  fav 
able  to  the  company  than  it  was  entitled  to. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4052-4062;  I 
Dig.  §  1033;   Insurance,  Cent.  Dig.  §§  999-1015;   Dec.  Dig.  §  379.] 

3.  INSURANCF^ACTIONS— QUESTIONS  FOR  JURY. 

In  an  action  on  an  accident  policy,  where  the  jphysician  who  trea 
plaintiff  for  an  abscess  and  performed  the  operation,  testified  t 
the  abscess  was  of  nontubercular  origin,  while,  though  a  ntmi 
of  witnesses  testified  for  defendant  that  the  abscess  was  of  tut 
cular  origin,  and  could  not  have  been  caused  by  the  accident, 
except  a  physician  who  assisted  plaintiffs  witness  in  perfomiing 
operation  based  their  opinion  and  judgment  on  hypothetical  qi 
tions,  the  testimony  of  plaintiff's  witness  created  a  conflict  in 
evidence  within  the  scintilla  rule,  and  made  a  question  for  the  jt 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1556,  1732-1770;   Dec  I 
§  668.) 

4.  EVIDENCE— HEARSAY— STATEMENTS  OF  THIRD  PERSC 
In  an  action  on  an  accident  insurance  policy,  defended  on  the  grouiul 

♦  Decision  rendered,  Feb.  19.  1914.    163  S.  W.  Rep.  482. 
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^dlse  representations,  the  testimony  of  a  physician  that  matter  taken 
from  an  abscess  treated  by  him  prior  to  the  application  was  reported 
by  the  state  board  of  health  to  contain  a  nontubercular  germ  should 
have  been  excluded  as  hearsay. 
(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1174-1192;   Dec.  Dig.  §  317.) 

5.    APPEAL  AND  ERROR— HARMLESS  ERROR— ADMISSION  OF 
EVIDENCE. 

In  an  action  on  an  accident  insurance  policy,  defended  on  the  ground 
of  false  representations,  the  testimony  of  a  witness  who  treated  in- 
sured for  an  abscess  prior  to  the  application,  that  he  catised  an  ex- 
amination to  be  made  of  matter  taken  from  the  abscess,  and  that  the 
state  board  of  health  reported  the  finding  therein  of  a  nontubercular 
germ  known  as  staphylococcus,  though  hearsay,  was  not  prejudicial 
where  it  appeared  that  such  germ  and  tubercular  germs  might  ex- 
ist together,  and  the  physician  stated  other  grounds  for  his  diagnosis 
of  the  nature  of  the  abscess,  and  also  that  insured  had  apparently  com- 
pletely recovered  after  such  examination. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1068,  1060,  4153-4157, 
4166;  Dec.  Dig.  §  1050.) 

6.  TRIAL-INSTRUCTIONS— CURE  BY  OTHER  INSTRUCTIONS. 
In   an    action    on    a   policy   insuring    against    loss    resulting   directly    or 

independently  "of  all  other  causes"  from  bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  an  instruction 
to  find  for  plaintiff  if  the  injury  resulted  directly,  approxi- 
mate?y,  and  independently  "of  all  other  direct  and  proximate 
causes"  in  loss  of  time,  though  subject  to  the  criticism  that  it  per- 
mitted a  recovery,  though  insured  had,  as  claimed,  a  tubercular  dis- 
ease, and  was  in  such  physical  condition  that  the  slightest  bruise 
would  result  in  disability,  was  cured  by  an  instruction  to  find  for 
defendant  if  the  disability  was  caused  directly  or  indirectly,  wholly 
or  in  part,  from  any  bodily  defect,  disease,  or  infirmity,  especially 
where  the  court  defined  the  terms  "direct  and  proximate  cause"  to 
mean  such  as  directly  produced  or  contributed  to  produce  the  in- 
jury or  disability  complained  of,  in  whole  or  in  part,  and  of  which 
the  injury  or  disability  was  the  natural  and  probable  consequence. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  705-713,  715,  716.  718;  Dec.  Dig. 
§296.) 

7.  TRIAI^INSTRUCTIONS— CURE  BY  OTHER  INSTRUCTIONS. 

In  an  action  on  an  accident  policy,  defended  on  the  ground  of  false  rep- 
resentations by  insured,  an  instruction  to  find  for  insured  if,  at  the 
time  of  the  issuance  of  the  policy,  he  was  not  afflicted  with  any  dis- 
ease, and  had  no  tubercular  infection,  was  not  erroneous  as  deny- 
ing insurer  the  right  to  avail  itself  of  its  claim  of  false  and  material 
representations  where  the  jury  were  further  instructed  to  find  for 
defendant  if  they  believed  the  answers  in  the  application  were  false. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  705-713,  715,  716,  718;  Dec.  Dig. 
§296.) 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  Zelmer  E.  Richardson  against  the  (^neral  Accident,  Life 
&  Fire  Assurance  Corporation,  Ltd.  From  a  judgment  tor  plaintiff, 
defendant  appeals.    Affirmed. 

Guy  H.  Herdman  and  W.  R.  Gardner,  both  of  Bowling  Green,  for 
Appellant. 

Sims  &  Rodes,  of  Bowling  Green,  for  Appellee. 


Digitized  by 


Google 


522 


Insurance  Law  Journal  Vol.  43.  [ApL,  1914 


ZEITLER  vs.  NATIONAL,  CASUALTY  CO.* 
(Supreme  Court  of  Minnesota.) 

1.  INSURANCE— ACCIDENT   INSURANCE-CONSTRUCTION   01 

POLICY. 
In  an  action  upon  an  accident  insurance  policy,  the  contract  is  construed 

and  held  to  obligate  defendant  to  mike  monthly  payments  of  indon- 

nity  during  the  disability  of  the  insured,  not  exceeding  the  perioc 

covered  by  the  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298,  1493;    Dec 

Dig.  §§  146,  597.) 

2.  INSURANCE— ACCIDENT  INSURANCE— ACTION  ON  POLIO 

—SUFFICIENCY  OF  EVIDENCE. 

The  verdict  of  the  jury  to  the  effect  that  the  disabilitv  for  which  plain 
tiff  claims  indemnity  was  the  result  of  accidental  injury,  and  cha 
defendant  waived  strict  compliance  with  the  terms  of  the  policy  re 
specting  notice  and  proof  of  injury,  is  sustained  by  the  evidence. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728:  Dec  Difi 
§665.) 

3.  INSURANCE  — ACCIDENT    POLICY  — COMMENCEMENT    01 

ACTION— PREMATURITY. 

Defendant  being  under  obligation  to  make  monthly  payments  of  indem 
nity  and  having  waived  formal  notice  of  the  injury  or  proof  o 
disability,  it  is  held  that  the  action  was  not  prematurely  brought,  not 
withstanding  a  provision  of  the  policy  that  no  action  could  be  com 
menced  thereon  until  after  the  proofs  have  been  furnished. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728:  Dec  Dii 
§  623.) 

4.  INSTRUCTIONS. 

The  record  presents  no  reversible  error,  either  in  the  instructions  or  r< 
fusals  to  instruct  the  jury. 

Appeal  from  District  Court,  Washington  County;  P.  H.  Stolberf 
Judge. 

Action  by  John  C.  Zeitler  against  the  National  Casualty  Companj 
Verdict  for  plaintiff.  From  denial  of  alternative  motion  for  judgmes 
or  new  trial,  defendant  appeals.    Affirmed. 

Einar  Hoidale  and  H.  L.  Hoidale,  both  of  Minneapolis  (Henry  C 
Walters,  of  Detroit,  Mich.,  of  counsel),  for  Appellant. 
H.  H.  Gillen,  of  Stillwater,  for  Respondent. 

♦Decision  rendered,  Feb.  6.  1914.     145  N.  W.  Rep.  395.     Syllabus  b 
the  Court. 
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BUSINESS  MEN'S  ACCIDENT  ASS'N  op  Ti.:xas  v.  WEBB.* 
(Court  of  Civil  Appeals  of  Texas.    Dallas.) 

1.  INSURANCE— EXECUTION  OF  CONTRACT. 

Where  the  application  under  which  an  accident  assessment  policy  was 
issued  permitted  applicant  to  reject  and  return  the  policy,  if  not 
satisfactory,  and  receive  back  his  membership  fee,  there  was  no 
binding  contract  of  insurance,  where  applicant  exan^ined  and  rejected 
the  policy  within  the  time  provided,  so  that  the  association  was  not 
liable  thereon. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  195-202;   Dec.  Dig.  §  130.) 

Z  INSURANCE— EXECUTION  OF  CONTRACT— ESTOPPEL  TO 
DENY. 

Where,  under  a  provision  of  the  application  that  if  the  certificate  of 
membership  issued  was  not  satisfactory,  applicant  might  return  it 
to  the  association  within  three  days  and  receive  back  his  membership 
fee,  the  applicant  refused  to  accept  the  certificate  after  examining 
it,  so  that  the  contract  never  took  effect,  the  association  was  not 
estopped  from  denying  liability  thereon  because  it  insisted  on  proof 
of  loss  and  did  not  return  the  membership  fee. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1071-1077;  Dec.  Dig.  §  396.) 

Appeal  from  District  Court,  Hill  County;    Horton  B.  Porter,  Judge. 

Action  by  Sallie  D.  Webb  against  the  Business  Men's  Accident  As- 
sociation of  Texas.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

Morrow  &  Morrow,  of  Hillsboro,  and  White,  Cartledge  &  Graves, 
of  Austin,  for  Appellant. 

Wear  &  Frazier,  of  Hillsboro,  for  Appellee. 


♦  Decision  rendered,  Feb.  14,  1914.    Rehearing  denied,  Feb.  14,  1914.  163 
S.  W.  Rep.  380. 
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INI^ERNATIONAL  TRAVELERS'  ASS'N  vs,  ROGERS.* 
(Court  of  Civil  Appeals  of  Texas.    Dallas.) 

1.  INSURANCE  — ACTION  ON  POLICY  — SUFFICIENCY  — EVI- 
DENCE. 

In  an  action  on  an  accident  policy  to  recover  for  the  loss  of  an  eye,  evi- 
dence held  to  warrant  a  finding  that  plaintiffs  eye  was  injured  by 
external,  violent,  and  accidental  means. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 
§665.) ^ 

♦Decision   rendered,  Jan.  24,   1914.     Rehearing  denied,  Feb.   14,   1914. 
163  S.  W.  Rep.  421. 
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2.  INSURANCE  — ACCIDENT  POLICY  — CONSTRUCTION  — "EN- 

TIRE." 

Under  an  accident  policy  providing  that,  if  the  accident  should  result  in 
the  loss,  within  ninety  days  after  an  accident,  of  the  "entire"  sight 
of  the  eye,  the  insured  shall  receive  not  exceeding  $1,000,  the  word 
"entire"  does  not  mean  total  blindness;  but  it  is  sufiicient  if  the 
insured  had  practically  lost  the  entire  sight  of  the  eye. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  S§  1312,  1313;  Dec.  Dig. 
§527.) 

(For  other  definitions,  see  Words  &  Phrases,  vol.  3,  p.  2410.) 

3.  INSURANCE— ACTION  ON  POLICY— EVIDENCE. 

In  an  action  upon  an  insurance  policy,  evidence  held  to  show  that  the 
insured  had  lost  the  entire  sight  of  an  eye  within  the  provision  for 
a  certain  indemnity  where  the  accident  results  in  the  loss  of  the 
entire  sight  of  an  eye. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728:  Dec.  Dig. 
§665.) 

4.  EVIDENCE- ACTION  ON  POLICY— ADMISSIBILITY  OF  EVI- 

DENCE. 
In  an  action  upon  an  accident  policy,  the  court  properly  refused  to  allow 

a  physician  to  state  that,  in  his  opinion,  the  insured  had  not  lost  the 

entire  sight  of  his  eye. 
(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2312,  2313;   Dec.  Dig.  §  509.) 

Appeal  from  District  Court,  Dallas  County;   J.  C.  Roberts,  Judge. 
Action  by  E.  M.  Rogers  against  the  International  Travelers'  Associi- 
tion.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Seay  &  Scay,  of  Dallas,  for  Appellant. 

W.  S.  Bramlett  and  D.  A,  Frank,  both  of  Dallas,  for  Appellee. 
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CASUALTY,  SURETY  AND  MISCELLANEOUS. 


UNITED  STATES   DISTRICT  COURT. 

D.  New  Jersey. 


VAN  REEN 

vs, 

^TNA  LIFE  INS.  CO.* 

SPECIFIC  PERFORMANCE— SUIT  BY  PERSONS  NOT  PARTY 
TO  CONTRACT— POLICY  OF  INDEMNITY  INSURANCE. 

Defendant  issued  a  policy  by  which  it  agreed  to  indemnify  the  owner  of 
an  automobile  against  "loss  and/or  expense  arising  or  resulting  from 
claims  upon  the  assured  for  damages"  on  account  of  injuries  caused 
in  the  operation  of  such  automobile.  The  policy  provided  that  de- 
fendant would,  at  its  own  cost,  defend  in  his  name  any  suit  brought 
against  the  assured  to  enforce  a  claim  for  damages  covered  thereby, 
and  that  "no  action  shall  lie  against  the  company  to  recover  for  any 
loss  and/or  expense  under  this  policy  unless  it  shall  be  brought  by 
the  assured  for  loss  and  for  expense  actually  sustained  and  paid  in 
money  by  him  after  actual  trial  of  the  issue."  Held,  that  the  policy 
was  one  of  indemnity  to  the  assured  only,  and  that  a  third  person 
injured  through  his  negligence,  who  recovered  a  judgment  against 
him  in  an  action  by  defendant,  which  judgment  was  wholly  unpaid, 
could  not  maintain  a  suit  in  equity  against  defendant  for  specific 
performance  to  compel  payment  of  the  amount  of  the  policy  to  him. 

(For  other  cases,  see  Specific  Performance,  Cent.  Dig.  §§  38-46;  Dec. 
Dig.  §  17.) 

In  Equity.     Suit  by  Jacob  Van  Reen  against  the  -litna  Life  Insur- 
ance Company.    Decree  for  defendant. 

Herbert  H.  Gibbs,  of  New  York  City,  for  Complainant. 
Collins  &  Corbin,  of  Jersey  City,  N.  J.,  for  Defendant. 

Bradford,  D.  J. 
.  The  bill  in  this  case  was  filed  by  Jacob  Van  Reen, 
a  judgment  creditor  of  Charles  Brogan,  against  the  ^tna 
Life  Insurance  Company,  for  the  specific  performance,  as  claimed 
by  Van  Reen,  of  the  provisions  of  an  automobile  liability  policy 
issued  by  the  insurance  company  to  Brogan  on  or  about  April  8, 
1910,  in  consideration  of  the  payment  by  the  latter  of  a  premium 
of  $99.  While  Brogan  held  the  policy  and  it  continued  in  full 
force  Van  Reen  while  traveling  on  a  highway  in  New  Jersey 
suffered  serious  accidental  bodily  injuries  August  7,  1910,  through 

♦Decision  rendered,  Dec.  9,  1913.    209  Fed.  Rep.  691. 
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the  negligent  and  careless  use  by  Brogan  of  the  automobile  re- 
ferred to  in  the  policy.  Van  Reen  brought  an  action  in  the  Supreme 
Court  of  New  York  for  damages  for  the  injuries  so  received  anc 
recovered  judgment  against  Brogan  in  the  sum  of  $20,000  as  dam- 
ages, and  $143.12  as  cost  of  suit.  Execution  against  Brogan  wai 
issued  on  the  above  judgment  and  returned  unsatisfied  prior  to  th< 
commencement  of  this  suit.  The  insurance  company  at  its  owr 
cost  undertook  the  defense  of  the  New  York  action  in  the  name 
and  on  behalf  of  Brogan  from  its  commencement  until  and  in- 
cluding the  trial,  and  during  the  pendency  of  the  action  negotiatec! 
with  Van  Reen  for  a  settlement  of  his  claim,  but  did  not  pay  01 
settle  the  same  or  any  part  of  it.  The  insurance  compan) 
»    ^— J  was  and  is  familiar  with  the  proceedings  in  the  New  York  actior 

'  ^Jj  and  had  notice  of  the  entry  of  judgment  and  the  issuance  anc 

!    "    •  return  of  the  execution  and  that  such  judgment  is  wholly  tmpaid 

i  _^    '  The  policy  in  question  provides,  among  other  things,  for  the  pay- 

I  ;.1I^  ment  of  the  maximum  sum  of  $.5,000  in  case  of  accident  resultinf 

*  ,  "I  in  bodily  injuries  or  death  to  only  one  person,  and  also  all  cost! 
'  "^^  tasted  against  the  assured  in  any  legal  proceeding  defended  by  th< 
;  T^i  insurance  company,  and  also  all  interest  accniing  after  the  cntr) 
I     j'                                         of  judgment  therein,  computed  on  the  amount  of  the  insurance 

J'  whxh  shall  have  become  payable  under  the  provisions  of  the 

policy.    Condition  M  of  the  policy  sets  forth  the  measure  of  the 
•  indemnity  which  should  become  due  from  the  insurance  com- 

pany, as  follows : — 

"M.  The  Company's  liability  for  loss  on  account  of  an  accidem 

resulting  in  bodily  injuries  and/or  death  to  one  person  is  limitc(' 

to  five  thousand  dollars  ($5,000)  ;  and,  subject  to  the  same  limit 

**  for  each  person,  the  Company's  total  liability  for  loss  on  account 

am  of  any  one  accident  resulting  in  bodily  injuries  and/or  death  tc 

•  '  more  than  one  person  is  limited  to  ten  thousand  dollars  ($10,000) 
y                                           The  Company  will,  however,  as  provided  in  Conditions  B  and  C 

.  1  hereof,  pay  the  expense  of  litigation  in  addition  to  the  sum  hereir 

•J  limited,  and  will  also  pay  all  costs  taxed  against  the  Assured  ir 

Im  any  legal  proceeding  defended  by  the  Company,  and  interest  ac 

••  cruing  after  entry  of  judgment  upon  such  part  thereof  as  sha'l  not 

be  in  excess  of  the  limits  of  the  Company's  liability  herein  ex- 
pressed." 

Conditions  B  and  C  are  as  follows : — 

**B.  If  suit  is  brought  against  the  Assured  to  enforce  a  claim  foi 
flamages  covered  by  this  policy  he  shall  immediately  forward  to  the 
Company  every  summons  or  other  process  as  soon  as  the  same 
shall  have  been  served  on  him,  and  the  Company  will,  at  its  owr 
cost,  defend  such  suit  in  the  name  of  and  on  behalf  of  the  Assured 
"C.  The  Assured,  whenever  requested  by  the  Company,  shall 
aid  in  eflfecting  settlements,  securing  information  and  evidence, 
the  attendance  of  witnesses  and  in  prosecuting  appeals.,  but  the 
Assured  shall  not  voluntarily  assume  any  liability  or  interfere  ir 
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any  negotiation  for  settlement,  or  in  any  legal  proceeding,  or  in- 
cur any  expense,  or  settle  any  claim,  except  at  his  own  cost, 
without  the  written  consent  of  the  Company  previously  given  ex- 
cept that  the  Assured  may  provide  at  the  Company's  expense 
such  immediate  surgical  relief  as  is  imperative  at  the  time  of  the 
accident." 

Van  Reen  seeks  in  this  suit  to  compel  the  insurance  company 
to  pay  to  him  on  account  of  the  judgment  recovered  by  him 
against  Brogan  in  New  York  the  sum  of  $5,000,  together  with 
interest,  and  the  further  sum  of  $143.12,  taxed  costs  as  above 
mentioned. 

The  policy  expressly  runs  to  Brogan  in  consideration  of  the 
payment  by  him  of  the  insurance  premium,  and  was  made  for 
his  benefit  and  not  for  that  of  Van  Reen  or  ani^  other  person  who 
should  suffer  bodily  injuries  through  the  negligent  use  of  the  au- 
tomobile. Not  only  was  Van  Reen  not  a  party  to  the  contract  of 
insurance,  but  under  its  terms  and  conditions  the  insurance  com- 
pany was  under  an  obligation  to  make  defense  for  Brogan 
against  claims  prosecuted  by  Van  Reen  against  him.  Further, 
it  did  nbt  undertake  to  insure  Brogan  against  mere  liability  to 
others  for  bodily  injuries  sustained  through  such  negligent  use, 
nor  did  it  assume  his  liability  or  indebtedness  in  such  cases,  but 
only  agreed  to  indemnify  him  against  '*loss  and/or  expense 
arising  or  resulting  from  claims  upon  the  Assured  for  damages" 
on  account  of  such  injuries,  subject  to  the  conditions  of  the 
policy.    Condition  D  is  dominating  and  reads  as  follows : — 

"D.  No  action  shall  lie  against  the  Company  to  recover  for 
any  loss  and/or  expense  under  this  Policy  unless  it  shall  be 
brought  by  the  Assured  for  loss  and/or  expense  actually  sus- 
tained and  paid  in  money  by  him  after  actual  trial  of  the  issue, 
nor  unless  such  action  is  brought  within  two  years  after  payment 
of  such  loss  and/or  expense." 

Specific  performance  of  a  contract  will  be  decreed  only  where 
its  meaning  is  clear.  So  far  as  it  is  uncertain,  whether  from  am- 
biguity or  other  cause,  equity  will  not  attempt  to  enforce  it.  It 
is  not  a  legitimate  function  of  the  court  to  create  or  set  up  for 
enforcement  a  supposed  contract  into  which  the  parties  have  not 
entered,  or  a  contract  which  does  not  clearly  disclose  their  con- 
tractual will.  Much  less  will  a  court  under  the  guise  of  specific 
performance  compel  one  of  the  parties  to  a  contract  to  do  some- 
thing in  violation  of  its  express  terms  and  intent.  Condition  D, 
taken  by  itself.,  is  wholly  free  from  doubt  on  two  vital  points; 
first,  that  no  action  shall  lie  against  the  company  to  recover  un- 
der the  policy  "unless  it  shall  be  brought  by  the  Assured,"  and, 
secondly,  then  only  "for  loss  and/or  expense  actually  sustained 
and  paid  in  money  by  him  after  actual  trial  of  the  issue."  Van 
Reen  is  not  the  assured,  nor  has  Brogan  paid  in  money  the  judg- 
ment, or  any  portion  of  the  judgment,  or  taxed  costs  in  the  New 
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York  action.  To  permit  the  former  successfully  to  maintain  this 
suit  would  be  in  direct  contravention  of  that  condition  as  it  reads. 
It  is  urged  that  it  would  be  unreasonable  and  a  hardship  if  the 
insurance  company  could  not  be  directly  sued  by  Van  Reen,  the 
liability  of  Brogan  having  been  established  by  the  New  York 
judgment,  instead  of  requiring  Brogan  to  pay,  at  least  to  the 
extent  of  the  insurance,  that  judgment  with  interest  and  costs, 
before  resorting  to  the  insurance  company.  This  contention  can- 
not be  sustained.  Persons  competent  to  contract  who  have  with- 
out the  practice  of  fraud  or  deception  on  them  entered  into  an 
agreement  on  sufficient  consideration,  cannot  be  relieved  from 
its  binding  force  on  account  of  inconvenience  or  hardship  in- 
volved in  the  practical  operation  of  its  clearly  expressed  terms. 
There  is  nothing  iii  condition  B  or  condition  C  requiring  a  con- 
stniction  or  interpretation  of  condition  D  inconsistent  with  the 
plain  import  of  its  terms.  In  view  of  the  undertaking  by  the 
insurance  company  to  indemnify  the  assured  against  loss  actually 
sustained  and  paid  by  him  after  actual  trial  of  the  issue,  obviously 
nothing  could  be  more  reasonable  and  for  its  protection  than 
that  it  should  have  a  right  to  defend  the  action  for  the  recovery 
of  damages  for  bodily  injuries  "in  the  name  and  on  behalf  of 
the  Assured,"  or  that  "the  Assured,  whenever  requested  by  the 
Company,  shall  aid  in  effecting  settlements,  securing  information 
and  evidence,  the  attendance  of  witnesses  and  in  prosecuting 
appfeals,  but  the  Assured  shall  not  voluntarily  assume  any  liability 
or  interfere  in  any  negotiation  for  settlement,  or  in  any  legal  pro- 
ceeding, or  incur  any  expense,  or  settle  any  claim,  except  at  his 
own  cost,  without  the  written  consent  of  the  Company,"  etc.  I 
am  unable  to  escape  the  conclusion  that  Van  Reen  is  not  entitled 
to  the  relief  he  seeks.  This  holding,  I  am  satisfied,  is  required 
both  by  principle  and  an  overwhelming  preponderance  of  authority. 
The  Supreme  Court  of  Iowa  in  Cushman  vs.  Fuel  Co.,  122  Iowa, 
656.  98  N.  W.  509,  where  a  contract  of  a  guaranty  company  with 
an  employer  provided  that  no  action  should  lie  against  the  com- 
pany unless  brought  by  the  assured  for  a  "loss  actually  sus- 
tained and  paid  in  satisfaction  of  a  judgment  after  trial  of  the 
issue,"  held  that  an  unpaid  judgment  recovered  by  an  injured  em- 
ployee against  the  employer  could  not  be  enforced  against  the 
company.    The  court  said: — 

"The  obligation  of  the  guarantee  company  was  for  the  protec- 
tion of  the  fuel  company  alone.  The  plaintiff  was  not  a  party 
to  the  contract,  and  had  no  legal  rights  thereunder.  While  the 
policy  provided  that  the  guarantee  company  might  appear  and 
defend  for  the  fuel  company  in  any  action  brought  against  it  for 
personal  injuries,  such  provision  was  for  the  protection  of  the 
guarantee  company  alone,  and  imposes  no  liability  upon  it  be- 
yond the  terms  of  the  contract.  A  court  of  equity  can  no  more 
disregard  the  express  provisions  of  the  contract  than  could  a 
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court  of  law,  and  neither  can  make  a  new  contract  for  the  parties 
which  would  impose  a  liability  not  originally  contracted  for; 
hence,  whatever  relief  a  court  of  chancery  might  grant  plaintiff 
in  any  event,  must  of  necessity  be  based  upon  and  be  determined 
by  the  contract  which  the  parties  have  themselves  made.  The 
only  obligation  of  the  guarantee  company  was  to  indemnify  the 
fuel  company  againsrt  a  'loss  actually  sustained  and  paid  in  sat- 
isfaction of  a  judgment  after  trial  of  the  issue.'  This  covenant 
is  as  explicit  and  certain  as  language  could  well  make  it.  and,  as 
between  the  parties  to  the  contract,  no  recovery  could  be  had 
against  the  guarantee  company  because  the  judgment  against  the 
fuel  company  was  not  paid,  and  consequently  the  covenant  was 
not  broken." 

The  decision  of  the  case  in  hand  is  controlled  by  Allen  vs.  ^tna 
Life  Ins.  Co.,  145  Fed.  881,  76  C.  C.  A.  265,  7  L.  R.  A.  (N.  S.) 
958,  in  the  circuit  court  of  appeals  for  the  third  circuit.  It  is 
unnecessary  to  refer  in  detail  to  or  cite  other  authorities. 

Van  Reen  seeks  to  draw  a  distinction  between  his  alleged  right 
to  compel  payment  by  the  insurance  company  of  the  costs  taxed 
against  Brogan  in  the  New  York  action  on  the  one  hand,  and, 
on  the  other,  of  the  $5,000  and  interest  on  account  of  the  judg- 
ment against  Brogan.  But  no  such  distinction  is  permissible,  as 
plainly  appears  from  condition  M  in  connection  with  the  preced- 
ing portions  of  the  policy. 

The  bill  must  be  dismissed  with  costs  and  a  decree  entered  ac- 
cordingly. 


SUPREME  COURT  OF  NEW  YORK. 

Apfellatb  Division.  Fisst  Department. 


PRESS  PUB.  CO. 

vs. 

GENERAL  ACCIDENT,  FIRE  &  LIFE  ASSUR.  CORPORATION.* 

1.  INSURANCE^ LIABILITY  INSURANCE  —  NOTICE  TO  IN- 
SURER— TIME  FOR  GIVING. 

A  policy,  insuring  plaintiff  against  liability  for  damage  caused  by  the 
operation  of  certain  automobiles,  required  plaintiff,  upon  the  occur- 
rence of  an  accident,  to  give  immediate  written  notice  thereof,  and  if 
thereafter  any  suit  was  brought  against  plaintiff  to  recover  damages 
on  account  of  injuries  or  damages  covered  by  the  policy,  to  imme* 
diately  forward  every  summons  or  other  process  to  the  insurer,  who 
agreed  to  defend  the  suit  in  behalf  of  plaintiff.    One  of  the  auto- 

*  Decision  rendered,  Feb.  6,  1914.    145  N.  Y.  Supp.  711. 
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mobiles  collided  with  a  wagon  and  injured  the  driver,  and  plaintiff's 
employee,  in  reporting  the  accident  to  it,  stated  the  name  of  the  in- 
jured person  as  "Pat  Duffy."  Notice  of  the  injury  was  promptly 
given  the  insurer.  Thereafter  a  summons  and  complaint  in  an  ac- 
tion by  "Patrick  Duffy"  were  served,  which  fixed  the  time  of  the 
accident  on  account  of  which  the  suit  was  brought  as  four  days 
before  the  policy  went  into  effect.  On  the  trial,  over  two  years  after 
the  commencement  of  the  action,  plaintiff  moved  to  amend  so  a?  to 
allege  the  date  of  the  accident  as  within  the  period  covered  by  the 
policy.  The  insurer  was  promptly  notified  of  the  motion  to  amend 
and  of  all  the  facts  connected  with  the  action,  but  it  declined  to 
defend  because  of  the  failure  to  immediately  forward  the  sum- 
mons and  complaint  upon  the  service  thereof.  Held,  that  the  in- 
surer was  not  relieved  of  liability  because  of  such  delay,  since  it  was 
not  until  the  amendment  that  any  claim  was  made  for  damages  cov- 
ered by  the  policy,  and  had  the  summons  and  complaint  been  for- 
warded to  the  insurer,  it  would  doubtless  have  returned  them  on  the 
ground  that  the  damages  sought  to  be  recovered  were  not  covered 
by  its  policy. 
^For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1328-1336:  Dec.  Dig.  §  539.) 

2.  INSURANCE  — CONSTRUCTION   OF  POLICY  — CONSTRUING 

AGAINST  INSURED. 
The  law  does  not  look  with  favor  upon  forfeitures  in  insurance  policies, 

and   refuses  to  give  that  effect  to  them  unless   a  case   is   brought 

squarely  within  their  provisions. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  8R  292,  294-298;    Dec.  Dig. 

§146.) 


I  >■ 


Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Press  Publishing  Company  against  the  General  Ac- 
cident, Fire  &  Life  Assurance  Corporation.  From  a  judgment  dismissing 
the  complaint  at  the  close  of  the  evidence,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  Ingraham,  P.  J.,  and  McLaughlin,  Laughlin,  Dowl- 
ing,  and  Hotchkiss,  JJ. 

Howard  Taylor,  of  New  York  City,  for  Appellant. 
Alfred  M.  Bailey,  of  New  York  City,  for  Respondent. 

McLaughlin,  J. 

f  1]  The  defendant  issued  a  policy  of  liability  insurance  to  the 
plaintiff,  insuring  it  from  April  16,  1908,  to  April  16,  1909,  against 
liability  for  damage  caused  by  the  operation  of  certain  desig- 
nated automobiles.  One  of  the  clauses  of  the  policy  provided 
that  :— 

"The  assured  upon  the  occurrence  of  an  accident  shall  pvc 
immediate  written  notice  thereof,  with  the  fullest  information 
obtainable  at  the  time,  to  the  corporation's  head  office  at  Phila- 
delphia, Pa.  If  a  claim  is  made  on  account  of  such  accident,  the 
assured  shall  give  like  notice  thereof.  If  thereafter  any  suit,  even 
if  groundless,  is  brought  against  the  assured  to  recover  damages 
on  account  of  such  injuries  or  damages  as  are  covered  by  this 
policy,  the  assured  shall  immediately  forward  to  the  corporation 
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every  sttmmons  or  other  process  served  on  him,  and  the  corpo- 
ration will,  at  its  own  cost,  defend  against  such  suit  in  the  name 
and  on  behalf  of  the  assured.  The  corporation  reserves  the  right 
to  settle  any  claim  or  suit.    ♦    ♦    *" 

On  the  12th  of  May,  1908,  one  of  the  plaintiff's  automobiles 
specified  in  the  policy,  driven  by  one  of  its  employees,  collided 
with  a  wagon  and  team  of  horses  with  such  force  that  the  driver 
of  the  team  was  thrown  to  the  ground  and  injured.  The  chauf- 
feur at  once  reported  the  accident  to  plaintiff,  stating  that  the  in- 
jured person  was  "Pat"  Duffy,  and  plaintiff  immediately  gave 
notice  to  the  same  effect  to  the  defendant,  in  accordance  with  the 
terms  of  the  policy.  Nothing  further  was  heard  of  the  accident 
for  several  months,  when  the  truck  driver  brought  an  action 
against  the  plaintiff,  under  the  name  of  Patrick  Duffy,  to  recover 
damages  for  injuries  sustained  by  him,  and  alleged  in  the  com- 
plaint that  the  accident  occurred  on  or  about  April  12,  1908 — 
four  days  before  defendajnt's  policy  went  into  effect.  Plaintiff 
did  not,  when  the  summons  and  complaint  were  served  upon  it, 
send  the  same  to  the  defendant,  or  give  notice  of  the  presenta- 
tion of  the  claim,  or  the  service  of  such  papers,  but  sent  the 
same  to  the  Travelers'  Insurance  Company,  which  had  issued  a 
policy  of  liability  to  the  plaintiff  covering  the  time  when  Duffy 
alleged  he  was  injured,  and  it  undertook  the  defense  of  the  ac- 
tion. The  Duffy  action  came  on  for  trial  the  last  of  April  or 
first  of  May,  1911.  After  the  trial  had  been  commenced,  coun- 
sel for  Duffy  moved  to  amend  the  complaint  by  changing  the 
date  of  the  accident  from  April  12th  to  May  12th.  Counsel  for 
the  Travelers'  Insurance  Company  claimed  surprise,  and  the 
court  permitted  a  juror  to  be  withdrawn  and  the  cause  returned 
to  the  general  calendar  for  the  purpose  of  permitting  Duffy  to 
apply  at  Special  Term  for  leave  to  amend  his  complaint.  Imme- 
diately upon  this  disposition  of  the  action  being  made,  plaintiff 
notified  defendant  by  letter  of  the  situation  and  of  all  the  facts 
connected  with  the  Duffy  action,  and  asked  it  to  take  charge  of 
the  defense.  Inclosed  with  the  letter  was  the  notice  of  motion 
for  leave  to  amend,  also  a  substitution  of  attorneys  in  blank  for 
defendant.  When  the  motion  came  on  to  be  heard,  defendant 
did  not  appear.  The  amendment  was  granted,  and  the  trial  post- 
poned several  weeks,  and  this  defendant  was  given  notice  of  all 
that  had  been  done.  It  acknowledged  receipt  of  the  notice,  but 
declined  to  undertake  the  defense  on  the  ground  that  plaintiff 
had  failed  to  comply  with  the  terms  of  the  policy  in  not  imme- 
^liately  forwarding  the  summons  and  complaint  when  the  same 
were  served,  but  instead  had  retained  them  for  upwards  of  two 
years.  Plaintiff  thereupon  defended  the  action.  Duffy  had  a 
recovery,  and  the  same  was  paid  by  this  plaintiff.  It  then  brought 
this  action  to  recover  the  amount  paid  and  the  expenses  incident 
to  the  defense.  The  complaint  was  dismissed  at  the  close  of  plain- 
tiff's case,  and  it  appeals. 
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The  judgment  appealed  from  is  sought  to  be  sustained  upon 
the  ground  that  the  plaintiff  violated  the  condition  of  the  policy 
in  that  it  did  not,  immediately  upon  the  summons  and  complaint 
in  the  Duffy  action  being  served  upon  it,  forward  the  same  to  the 
defendant.  It  is  not  claimed  but  what  the  plaintiff  in  every  other 
respect  performed  the  condition  imposed  upon  it  by  the  policy. 
The  defendant  was  given  notice  of  the  accident.  There  was 
nothing  further  for  the  plaintiff  to  do  until  a  claim  was  made  by 
Duffy  or  an  action  commenced.  He  never  made  a  claim  until  he 
commenced  the  action  under  the  name  of  Patrick  Duffy  to  recover 
for  injuries  alleged  to  have  been  sustained  on  the  12th  of  April, 
1908 — four  days  before  defendant's  policy  went  into  effect.  The 
clause  in  the  policy  required  that  the  summons  and  complaint 
be  forwarded  to  defendant  only  in  case  action  were  brought  to 
recover  such  "damages  as  are  covered  by  this  policy."  Here, 
upon  the  face  of  the  complaint,  the  damages  sought  to  be  recov- 
ered were  sustained  before  the  policy  went  into  effect.  They  were 
therefore,  if  the  complaint  were  true,  not  covered  by  the  policy. 
Plaintiff,  so  far  as  defendant  was  concerned,  had  a  right  to  as- 
sume that  Duffy  was  injured  at  the  time  stated  in  his  complaint. 
There  was  no  obligation  resting  upon  it  to  make  an  independent 
investigation  for  the  purpose  of  ascertaining  whether  the  plain- 
tiflf.in  that  action  were  the  Duffy  so  injured  on  the  12th  of  May, 
or  whether  the  complaint  correctly  stated  the  date  of  the  injur>'. 
Had  such  an  investigation  been  made,  it  is  quite  obvious  it  would 
have  served  no  useful  purpose  because  if  the  summons  and  com- 
plaint had  been  immediately  forwarded  to  defendant,  it  would 
have  been  justified  in  returning  the  same,  and  doubtless  would 
have  done  *o  and  declined  to  defend  the  action,  on  the  ground 
that  the  damages  sought  to  be  recovered  were  not  covered  by  its 
policy.  Plaintiff  was  not  bound  to  give  this  defendant  notice  of 
the  commencement  or  pendency  of  the  Duffy  action  until  a  claim 
was  presented,  or  it  had  knowledge  that  that  action  was  brought 
to  recover  damages  covered  by  defendant's  policy.  The  first 
time  such  claim  was  made  was  at  the  trial,  when  application  was 
made  to  amend  the  complaint  by  alleging  that  the  accident  oc- 
curred on  May  12th,  and  not  on  April  12th.  Then  this  plaintiff 
was  bound  to  act,  and  it  did  by  immediately  giving  the  defendant 
notice  of  the  pendency  of  the  Duffy  action  and  all  the  facts  in 
connection  therewith,  including  the  application  to  amend.  It  did 
all  it  was  required  to  do,  and  even  more,  because  after  the 
amendment  it  was  informed  of  that  fact,  and  of  the  time  when 
the  action  would  be  brought  to  trial.  Having  this  information,  the 
defendant  was  obliged  to  undertake  the  defense,  and  for  its  fail- 
ure it  became  liable  for  breach  of  contract. 

[2]  The  purpose  of  the  policy  was  to  indemnify  the  plaintiff, 
and  to  that  end  it  should  receive  a  reasonable  construction.  The 
one  put  upon  it  by  the  trial  court,  as  it  seems  to  me,  is  narrow 
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and  unreasonable.  The  law  does  no  look  with  favor  upon  for- 
feitures in  insurance  policies,  and  refuses  to  give  that  effect  to 
them,  unless  a  case  is  brought  squarely  within  the  provisions. 
American  Surety  Co.  vs.  Pauly,  170  U.  S.  133,  18  Sup.  Ct.  552, 
42  L.  Ed.  977;  McNally  vs.  Phoenix  Insurance  Co.,  137  N.  Y. 
389,  33  N.  E.  475;  Newburgh  Light,  Heat  &  Power  Co.  vs. 
Travelers'  Ins.  Co.,  U4  App.  Piv.  913,  118  N.  Y.  Supp.  865, 
affirmed  201  N.  Y.  581,  95  N.  E.  1134;  Frank  Parmelee  Co.  vs. 
iEtna  Life  Ins.  Co.,  166  Fed.  741,  92  C.  C.  A.  403. 

Whiteside  vs.  North  American  Accident  Ins.  Co.,  200  N.  Y. 
320,  93  N.  E.  948,  35  L.  R.  A.  (N.  S.)  696,  upon  which  re- 
spcmdent  principally  relies,  ts  easily  distinguishable.  There  the 
policy  contained  a  provision  that  the  insured  or  his  representa- 
tives should  give  written  notice  of  the  time,  place,  and  nature  of 
injury,  or  date  of  commencement  of  sickness,  by  mail  within  ten 
days  thereof;  otherwise  a  recovery  could  not  be  had.  In  an 
action  to  recover  the  sum  stipulated  to  be  paid  weekly  in  case  of 
sickness  the  complaint  alleged  that  during  the  early  part  of  the 
sickness  plaintiff  was  delirious  and  unable  to  remember  that  he 
had  the  policy  of  insurance,  but  after  the  time  stipulated  in  the 
policy  he  did  give  notice  of  such  sickness.  It  was  hdd  that  the 
complaint  did  not  state  a  cause  of  action,  since  it  appeared  that 
the  notice  was  not  given  within  the  stipulated  time.  The  notice 
in  that  case  was  not  given  by  reason  of  the  mental  infirmity  of 
the  insured,  and  it  was  held  this  did  not  excuse  the  giving  of  the 
notice,  since  he  had  agreed  absolutely  to  give  it,  and  could  have 
provided  against  such  a  contingency. 

In  the  case  now  before  us  the  plaintiff  was  not  required,  by 
the  terms  of  the  policy,  as  we  have  seen,  to  forward  to  the  de- 
fendant "the  summons  or  other  process  served"  upon  it  unless 
the  damages  sought  to  be  recovered  were  "covered  by  this  policy." 
It  was  not  until  the  amendment  of  the  Duffy  complaint  that  a 
claim  was  made  for  damages  covered  by  defendant's  policy.  The 
plaintiff  then  immediately  gave  the  requisite  notice,  and  for- 
warded the  necessary  papers  to  put  this  defendant  in  complete 
control  of  the  defense  of  that  action. 

My  conclusion,  therefore,  is  that  the  complaint  was  improp- 
erly dismissed,  and  the  judgment  appealed  from  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event.    All  concur. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Term.  First  Department. 


LOCOMOBILE  CO.  OF  AMERICA 

vs. 

NICHOLS* 


:;:;' 


1.  INSURANCE  — AGENCY  FOR  INSURER  ^COMPENSATION — 
RETENTION  OF  FUNDS  OF  INSURED— RIGHT  TO  RELIEF. 

An  insurance  company  having  insured  certain  automobiles  belonging  to 
plaintiff  while  in  transit  which  were  destroyed  while  in  the  carrier's 
hands,  plaintiff  agreed  that,  in  consideration  of  an  advancement  by  iht 
insurance  company  of  $2,139  as  a  loan,  to  be  repaid  as  recovery 
might  be  effected  from  the  carrier,  plaintiff  would  file  a  claim 
against  the  carrier  and  refund  to  the  insurance  company  whatever 
was  recovered  up  to  the  amount  of  the  loan;  the  latter  being  re- 
sponsible for  all  costs,  attorney's  fees,  expenses,  etc.  The  insurance 
company  employed  defendant  to  collect  the  claim,  and  he  collected 
$4,087.14,  paying  the  insurance  company  $2,139,  retaining  $533.40  for 
his  own  services,  and  returning  to  plaintiff  $1,219.93.  Held,  that  de- 
fendant, having  retained  the  amount  for  his  services  without  right 
as  against  plaintiff,  and  as  the  money  in  his  hands  belonged  to 
plaintiff,  it  was  entitled  to  recover  the  same  in  an  action  for  money 
received. 

(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  111-114;  Dec  Dig.  §  84.) 


;j 


2.  INSURANCE— EMPLOYMENT— RIGHT  TO  COMPENSATION— 
PERSOisS  LIABLE. 

Where  an  insurance  company,  having  insured  certain  automobiles,  de- 
stroyed while  in  the  possession  of  a  carrier,  advanced  $2,139  to  plain- 
tiff pursuant  to  the  policy  and  employed  defendant  to  prosecute  a 
claim  against  the  carrier  in  which  defendant  was  successful,  his 
claim  for  compensation  for  his  services  was  against  the  insurance 
company  and  not  against  plaintiff. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  111-114;  Dec.  Dig.  §  84.) 


Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Locomobile  Company  of  America  against  Edwin 
Nichols.  From  a  judgment  of  the  City  Court  dismissing  the  complaint 
at  the  close  of  plaintiff's  case,  it  appeals.  Reversed,  and  new  trial 
granted. 

See,  also.  140  N.  Y.  Snpp.  1041. 

Argued  January  term,  1914,  before  Lehman,  Page,  and  Bijur,  JJ. 

Niles  &  Johnson,  of  New  York  City  (William  W.  Niles,  of  New 
York  City,  of  counsel),  for  Appellant. 

Tipple  &  Plitt,  of  New  York  City  (Arthur  W.  Clement  and  Wilson 
E.  Tipple,  both  of  New  York  City,  of  counseH,  for  Respondent 

^Decision  rendered,  Feb.  13,  1914.    145  N.  Y.  Supp.  941. 
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BiJUR,  J. 

It  appears  that  plaintiff  was  the  owner  of  two  automobiles 
which  were  destroyed  by  an  accident  on  the  International  &  Great 
Northern  Railroad  Company  in  1908.  Prior  thereto  the  G>lum- 
bia  Insurance  Company  had  insured  plaintiff  against  loss  or  in- 
jury to  said  automobiles.  After  the  accident  the  plaintiff  and  the 
insurance  company  entered  into  an  agreement  expressed  in  a  letr 
ter  of  the  plaintiff  to  the  insurance  company  reading  as  follows : 

"Dear  Sirs :  In  consideration  of  your  advancing  to  us  the  sum 
of  twenty-one  hundred  thirty-nine  and  00/100  dollars  ($2,139.00) 
as  a  loan  to  be  repaid  without  interest  as  recovery  may  be  ef- 
fected from  the  carriers  in  respect  of  the  undernoted  merchandise, 
we  hereby  agree  to  put  forward  a  claim  against  the  carrier  and/ 
or  bailees  of  the  said  merchandise  in  whose  hands  the  same  re^ 
ceived  damage  and  upon  receiving  payment  from  them  we  hereby 
undertake  to  refund  you  whatever  is  recovered  up  to  the  amount 
of  this  loan,  $2,139.00.  All  over  this  amoimt  to  be  retained  by 
us.  It  is  further  understood  and  agreed  that  you  are  to  be  re- 
sponsible for  all  costs,  attorney's  fees  and  expenses  incurred  in 
connection  with  the  claim. 

"Yours  faithfully,        The  Locomobile  Company  of  America, 

"Treasurer. 

"Description  of  goods  referred  to  above :  2  Autos  in  wreck  of 
Int'l  &  Gt.  Northern  R.  R." 

Thereupon  the  insurance  company  employed  the  defendant  to 
collect  plaintiff's  claim  against  the  railroad  company,  which  he 
succeeded  in  doing,  receiving  therefor  the  check  of  the  railroad 
company  for  $3,553  and  interest  amounting  in  all  to  $4,087.14. 
Defendant  undertook  to  distribute  this  amount  according  to  his 
own  interpretation  of  the  letter  above  quoted,  paying  the  insur- 
ance company  $2,139,  plaintiff  $1,219.93,  and  retaining  for  his 
own  services  $533.40.  Against  this  plaintiff  protested  and  has 
brought  this  action  to  recover  the  balance  claimed  to  be  due  to  it. 
Substantially  the  controversy  centers  about  the  right  of  the  de- 
fendant to  retain  as  against  the  plaintiff  any  compensation  for 
his  services. 

[1,  2]  It  was  urged  below,  and  apparently  the  learned  trial 
court  was  of  opinion,  that,  upon  the  facts  disclosed,  plaintiff  could 
not  maintain  an  action  as  for  money  had  and  received.  In  this 
I  think  the  learned  court  was  in  error.  The  agreement  between 
the  plaintiff  and  the  insurance  company  was  in  substance  that,  for 
purposes  which  we  need  not  examine,  plaintiff  agreed' to  prose- 
cute its  claim  against  the  railroad  company  for  the  damages  suf- 
fered. Defendant  was  employed  by  the  insurance  company  and 
not  by  the  plaintiff,  and,  as  the  evidence  discloses,  was  thoroughly 
aware  of  the  fact  that  the  claim  was  plaintiff's  claim  and  that 
the  moneys  to  be  recovered  were  the  moneys  of  the  plaintiff.  As 
these  moneys  are  in  his  possession,  plaintiff  is,  of  course,  entitled 
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to  recover  them  from  him.  The  dismissal  of  the  complaint  was 
therefore  erroneous.  The  question  whether  defendant  is  en- 
titled to  retain  any  compensation  for  his  services  as  against 
plaintiff  was  not  directly  decided,  because  of  the  dismissal  of  the 
complaint.  It  is  quite  evident,  however,  that  defendant's  claim 
for  compensation  must  be  directed  to  the  one  who  employed  him. 
Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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MANHATTAN  CO.,  Inc.,  vs.  UNITED  STATES  FfDELlTi^ 
&  GUARANTY  CO.* 

(Supreme  Court  of  Washington.) 

1.  PRINCIPAL  AND  SURETY— PAID  SURETY— BUILDING  CON- 

TRACTOR'S BOND  —  DISCHARGE  —  GROUNDS  —  OVERPAY- 
MENT. 

A  paid  surety  on  a  building  contractor's  bond  was  not  relieved  from 
liability  because  of  an  overpayment  made  by  the  obligee,  either  to 
the  contractor  or  directly  to  the  contractor's  servants,  where  such 
payments  were  necessary  to  satisfy  claims  for  labor  and  save  the 
property  from  liens,  and  therefore  did  not  operate  to  the  prejudice  of 
the  surety. 

(For  other  cases,  see  Principal  and  Surety,  Cent  Dig  §§  283-285;  Dec 
Dig.  §  117.) 

2.  PRINQPAL  AND  SURETY— BUILDING  CONTRACTOR'S  BOND 

—OVERPAYMENTS. 

A  small  overpayment  made  by  the  owner  to  a  contractor  in  the  earKer 
stages  of  the  work,  not  equal  to  an  amount  by  which  the  contractor 
was  credited  for  extra  work,  did  not  constitute  a  material  change  or 
violation  of  the  contract  so  as  to  release  the  contractors  surety  Ifrom 
lisdbility. 

(For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §§  283-285;  Dec 
Dig.  §  117.) 

X  PRINCIPAL  AND  SURETY— BUILDING  CONTRACTOR'S  BOND 
—RELEASE  OF  SURETY— TAKING  OVER  WORK. 

Where  an  owner  was  required  to  pay  the  contractor's  laborers  in  order 
to  protect  the  property  against  liens  by  them,  and  the  contractor 
continued  with  the  work  thereafter  with  every  appearance  of  inten- 
tion to  complete  it  for  a  considerable  time,  and  after  his  surety  ha4 
been  notified  of  the  payment  and  the  necessity  therefor,  such  p^- 
ment  did  not  constitute  a  taking  over  of  the  work  from  the  con- 
tractor by  the  owner,  so  as  to  relieve  the  surety  from  his  liabiUty  on 
the  bond. 

(For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  §  296;  Dec  Die. 
§  119.) 

♦  Decision  rendered,  Jan-  17,  1914.    137  Pac.  Rep.  1003. 
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Department  2.  Appeal  from  Superior  Court,  King  County;  John 
£.  Humphries,  Judge. 

Action  by  the  Manhattan  Company,  Inc,  ^aiiuit  the  United  States 
Fidelity  &  Guaranty  Compaiiy  and  aacrther.  Judgment  for  plaintiff,  and 
defendant  company  appeals.    Affirmed. 

McClure  &  McQure,  of  Seattle,  for  Appellant. 
Hobheioier  &  Herald,  of  Seattle^  for  Ripoxtont. 


«^♦^t 

BEMIS  vs.  PACIFIC  COAST  CASUALTY  CO.* 
(Supreme  Court  of  MtnoesotiL) 

1.  INSURANCE  — KNOWLEDGE  OF  AGENT— BINDING  EFFECT 

—ESTOPPEL. 

Knowledge  of  the  agent  of  the  insurance  company,  through  whom  the 
insurance  was  effected,  of  the  actual  situation  of  the  risk  covered  by 
its  burglary  insurance  policy  is  the  knowledge  of  the  company,  and 
estops  it  from  denying  that  the  property  so  situate  is  not  insured. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  968-997;  Dec.  Dig.  S  378.) 

2.  ESTOPPEL— PLEADING. 

Facts  going  to  prove  estoppel  in  pais  need  not  be  pleaded. 

(For  other  cases,  see  Estoppel,  Cent.  Dig.  §  300;   Dec.  Dig.  %  110.) 

3.  INSURANCE— ACTION    ON    POLICY— QUESTION   FOR  JURY 

—EVIDENCE. 
The   question   whether  the  warranty  by  the  insured  that  the  building, 

wherein  was  kept  the  property  covered  by  the  policy,  was  a  private 

residence  was  for  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 

668.) 

Appeal  from  District  Court,  Ramsey  County;  Frederick  N.  Dickson, 
Judge. 

Action  by  John  B.  Bemis  against  the  Pacific  Coast  Casualty  Com- 
pany. Directed  verdict  for  defendant,  and,  from  denial  of  new  trial, 
plaintiff  appeals.  Reversed. 

Chas.  J.  Andre,  of  St.  Paul,  for  Appellant. 
Ambrose  Tighe,  of  St.  Paul,  for  Respondent. 

^Decision  rendered,  Feb.  20,  1914.     145  N.  W.  Rep.  622.    Syllabus  by 
the  Court. 
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CLAY,  State  Ins.  Com^  vs.  EMPLOYERS'  INDEMNITY 
CO.  01^  Philadelphia.* 

(Court  of  Appeals  of  Kentucky.) 

L  INSURANCE^FOREIGN  COMPANIES-CONDITIONS  OF  DO 

ING  BUSINESS  IN  STATE, 
Under  Ky.  St.  §  693,  prohibiting  any  foreign  insurance  company,  unles 
having  a  paid  up  capital  stock  of  $150,000,  doing  business  in  th 
state,  provided  that  one  may  do  any  of  the  several  kinds  of  insuranc 
named  in  section  687,  cl.  2,  by  making  the  deposit  or  deposits  therei 
provided,  it  making  such  deposit  may  do  such  a  kind  of  businea 
without  having  sudd  amount  of  capital  stock. 
'^TJ  (For  other  cases,  see  Insurance,  Cent.  Dig.  §§  13,  14;  Dec.  Dig.  §  18.) 

'^  2.  INSURANCE^FOREIGN  COMPANIES— CONDITIONS  OF  DC 

•  ING  BUSINESS  IN  STATE— PAID  UP  CAPITAL. 

irSW  ^  foreign  insurance  company  authorized  by  Ky.  St.  §  693,  to  do  an 

'*t^  one  of  certain  kinds  of  insurance  business  in  the  state  on  makii^ 

(     I  specified  deposits,  required  by  section  687,  cl.  2,  of  domestic  cora 

'^^  panics,  must  also  have  the  paid  up  capital  of  $50,000,  required  o 

Ti.  domestic  companies;   Const.  §  202,  providing  no   foreign  compan 

•  "  shall  be  authorized  to  transact  business  in  the  state  under  more  fa 

"'I  vorable  conditions  than  domestic  companies. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  12;   Dec.  Dig.  §  17.) 

Appeal  from  Circuit  Court,  Franklin  County. 
"^  Action    by    the    Employers'    Indemnity    Company    of    Philadelphi 

'*  against   Matt   C.   Qay,    State   Insurance   Commissioner,    for   injunctioi 

]^  Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

••  James  Gamett,  and  (3has.  H.  Morris,  both  of  Frankfort,  for  Appd 

.  ^  lant 

ii«  Helm  Bruce,  and  Bruce  &  Bullitt,  all  of  Louisville,  for  Appellee. 

)  ♦  Decision  rendered,  Feb.  3,  1914.    162  S.  W.  Rep.  1122. 
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LIFE. 


UNITED  STATES   DISTRICT  COURT. 

D.  Massachusetts. 


HICKS 

IS. 

PENN  MUT.  LIFE  INS.  CO.  (No.  494.)* 

1.  ACCOUNT  —  EQUITY  JURISDICTION  —  ADEQUATE  REMEDY 
AT  LAW- 

Where  plaintiff  sued  for  commissions  alleged  to  be  due  him  on  premiums 
paid  under  certain  insurance  policies  issued  by  defendant,  in  accordance 
with  his  contract,  his  claim  being  to  recover  money  only,  he  had  an 
adequate  remedy  at  law,  and  could  not  maintain  a  suit  for  an  account- 
ing. 

(For  other  cases,  see  Account,  Cent.  Dig.  §§  62-70;  Dec.  Dig.  §  12.) 

Z  EQUITY— JURISDICTION— MULTIPLICITY  OF  SUITS. 

Where  an  insurance  agent  sued  under  his  commission  contract  for  com- 
missions due  on  premiums,  and  sought  to  recover,  not  only  those  which 
had  accrued,  but  also  asked  that  defendant  be  ordered  to  pay  com- 
missions under  the  contract  as  they  might  accrue  thereafter,  the  bill 
was  not  sustainable  as  an  exercise  of  equity  jurisdiction,  to  avoid  a 
multiplicity  of  suits. 

(For  other  cases,  see  Equity,  Cent.  Dig.  §§  167-171 ;  Dec.  Dig.  §  51.) 

In  Equity.  Suit  by  J.  Everett  Hicks  against  the  Penn  Mutual  Life  In- 
surance Company.    On  motion  to  dismiss.    Granted. 

White  &  Bradbury,  of  Boston  Mass.,  for  Complainant. 
Charles  F.  Rowley,  of  Boston,  Mass.,  for  Defendant. 

Dodge,  C.  J. 

[i]  The  plaintiff's  claim  to  commissions  is  based  wholly  on 
a  written  contract  set  forth  in  his  bill.  If  this  be  construed 
as  he  claims,  commissions  are  now  due  hinl  on  premiums  paid 
under  certain  policies  issued  by  the  defendant,  and  further 
commissions  may  become  due  on  premiums  to  be  paid  in  the 
future.    His  claim  is  one  for  money  payments  only. 

His  bill  asks  that  the  defendant  render  an  account  of  all 
premiums  already  received  by  it  since  a  specified  date  under 
policies  of  a  kind  described,  and  for  payment  of  such  amount 
as  may  be  found  due.  All  this  he  can  obtain  equally  well  in  a 
suit  at  law.  U.  S.  v.  Bitter  Root  Co.,  200  U.  S.  451,  478,  479, 
26  Sup.  Ct.  318,  50  L.  Ed.  550. 

[2]  He  does  not  ask  in  so  many  words  for  specific  perform- 

«  Decision  rendered,  Jan.  26,  1914.   210  Fed.  Rep.  464. 
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jL^x  J^  to  ih<t  commissions  which  may.  become  due  him,  but  h 
^xv<  jt>4  thAi  the  defendant  "be  ordered  to  pay"  them  to  him  a 
rX^v  :::ay  accrue  hereafter.  It  is  urged  that  at  law  he  coul 
,v' \  5:^:  o>nimissions  due;  that,  in  order  to  get  those  accruin 
SrrvJ^Vr^r.  other  suits  would  be  necessary  after  they  had  becom 
>:\x":  and  that  jurisdiction  may  be  taken  in  equity  to  avoi 
r>r,:  I'i^Iicity  of  suits., 

His  rights  under  the  contract,  however,  once  established  b 
rxxwery  for  commission  now  due,  no  question  except  as  t 
^nKHint  would  remain  open  for  controversy.  There  would  b 
iK-k  damages  incapable  of  ascertainment  at  law.  Under  sue 
cirvnimstances,  there  is  no  sufficient  justification  for  the  ey 
crvise  of  jurisdiction  in  equity  and  the  interference  with  the  dc 
tVndant's  right  to  jury  trial  therein  involved.  See  Gei 
Electric  Co.  v.  Westinghouse,  etc.,  Co.   (C.  C.)    144  Fed.  45? 

467-471. 

The  motion  to  dismiss  is  granted. 


♦  ♦» 


UNITED   STATES   DISTRICT   COURT. 

N.  D.  Ohio,  E.  D. 


EBERHARD  et  al. 


;? 


vs. 
NORTHWESTERN  MUT.  LIFE  INS.  CO.  (No.  90.)* 

1.  INSURANCE  —  FOREIGN  CORPORATIONS  —  SUIT  FOR  AC 

COUNTING— JURISDICTION. 

Certain  Ohio  semitontine  policyholders  in  a  Wisconsin  life  insurance  con 
pany  were  not  entitled  to  maintain  a  bill  in  the  Federal  Courts  sittin 
in  Ohio,  to  compel  an  accounting  of  the  corporation*s  funds  applicab! 
to  such  policies,  and  to  restrain  the  corporation  from  holding  an  elc< 
tion  of  trustees,  and  from  soliciting  proxies  for  such  election,  and  fc 
the  appointment  of  a  receiver  of  the  semitontine  dividend  funds  ii 
volving  a  judicial  interference  with  the  internal  management,  admini! 
tration,  and  control  of  the  corporation,  but  complainants  would  t 
required  to  seek  such  relief  in  the  courts  sitting  in  the  state  of  t\ 
corporation's  domicile. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  33;  Dec.  Dig.  §  26.) 

2.  INSURANCE— LIFE  INSURANCE  COMPANIES— DUTY  TO  A( 

COUNT— WHAT  LAW  GOVERNS. 
A  suit  by  semitontine  policyholders  of  a  Wisconsin  life  insurance  con 
pany  to  compel  each  to  account  for  semitontine  dividend  funds,  and  fc 
other  relief  involving  an  interference  with  the  internal  management  c 

♦  Decision  rendered,  Jan.  19,  1914.    210  Fed.  Rep.  520. 
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■the  company,  is  governed  by  the  law  of  the  state  of  the  corporation's 
domicile. 
(I^<=>T-  other  cases,  see  Insurance,  Cent.  Dig.  §  33;  Dec.  Dig.  §  26.) 

I  n  Equity.  Suit  by  Charles  W.  Eberhard  and  others,  for  themselves 
aaci  other  semitontine  life  policyholders  in  the  Northwestern  Mutual  Life 
Ia^«-ai~ance  Company,  against  such  company,  to  compel  an  accounting  of  the 
fax-»<i.^  of  the  company  applicable  to  such  policies,  and  for  other  relief.  On 
dexarB-uarrer  to  bill.    Sustained. 

^•Ving,  Myler  &  Turney,  of  Cleveland,  Ohio,  for  Plaintiflf. 
^Squire,  Sanders  &  Dempsey,  of  Cleveland,  Ohio,  and  George  H.  Noyes, 
of     ^'^ilwaukee,  Wis.,  for  Defendant. 

Day,  D.  J. 

-A^  demurrer  was  filed  to  the  bill  of  complaint  herein,  and 
ov^XTxiled  on  the  theory  that  the  relationship  existing  between 
th^  company  and  the  complainants  was  not  that  of  debtor  and 
T^^^tior,  and  that  therefore  the  action  would  lie.  The  peti- 
^^^'^  f'or  rehearing  was  allowed,  and  the  question  is  now  pre- 
sp^riteid     that   the    demurrer    should   be    sustained,    inasmuch    as 

^  granting  of  the  relief  prayed  for  in  the  bill  of  complaint 
^^^V^lci  require  an  inquirj^  into  the  internal  affairs  of  the  corpo- 
^^^^x^^  and  that  for  such  purpose  the  court  sitting  in  Wiscon- 
J^^^  i^  the  only  proper  forum  having  the  right  and  jurisdiction 
^^^"tertain  the  suit.  The  complainants  herein  filed  the  bill  as 
J?^*"*^l>«rs  of  the  corporation — 
1     ^^"t     CDnly  on  their  own  behalf,  but  also  in  behalf  of  those  mem- 

^^  CDf  the  defendant  corporation  who  have  held,  or  who  are 
L  ^^^^  Inolding,  matured  or  unmatured  semitontine  policies  issued 
L?^      tlr>^  defendant,  who  may  wish  to  participate  in   the   relief 


he 


^«i 


atxc^, 


^tri.    prayed   against   the    Northwestern   Mutual    Life    Insur- 
-,^^^-      Company." 
5^-^  J*"  *^^y  allege  that  each  is  a  member  of  the  corporation,  by  rea- 
f^^^^  :f  having  had  issued  to  each  an  insurance  policy  by  the  de- 
^jj    ^^nt  company  on  the  semitontine    plan.      The    bill    further 


n^  -■-  tie  defendant  corporation  since  its  creation  has  issued 
^I^T^3^  thousands  of  policies  on  the  semitontine  plan,  some  of 
a^^^^^x  have  matured,  and  some  of  which  are  as  yet  unmatured, 
r^5?  "tiliat  many  thousands  of  such  policies  have  been  issued  to 
^j^^^^nts  of  the  aforesaid  district,  and  that  all  of  those  to 
y^->^^^*>:>  such  policies  have  been  issued  are  entitled  to  share  with 
tV^^^^      orators  in  the  trust  fund  arising  from  the  saving  made  by 

c«,,.^^«fendant,  etc. 

WV%*        -^^^   *^^    ^^^^    tontine    dividend    fund   is    a    trust    fund    in 

i^^  ^^^ Vi  all  of  those  to  whom  life  insurance  policies  have  been 

c^^  ^^c3  as  cestui  que  trusts,  and  that  in  ascertaining  the  interest 

Q.^^^^h  of  those  to  whom  policies  have  been  issued,  which  poli- 

^      liave  matured,  it  will  be  necessary  and  proper  that  an  ac- 


"^^vvTxt: 


be  taken  of  the  several  amounts  distributable,  not  only 
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to  those  whose  policies  have  matured,  but  also  to  those  whose 
policies  have  not  matured,  and  to  whom  some  portion  of  such 
fund  will  be  distributable,  in  the  event  that  they  survive  the 
tontine  period  provided  in  the  policy,  without  forfeiting  their 
interest  in  said  fund. 

"That  many  thousands,  both  in  this  district  and  elsewhere,  to 
whom  policies  on  the  semitontine  plan  had  been  issued  by  the 
defendant  company,  have  survived  the  tontine  period  pretend- 
ing to  the  same,  and  who  have  kept  all  the  conditions  of  the 
policy,  to  whom  the  defendant  has  paid  an  amount,  falsely 
pretended  and  represented  by  said  defendant  to  be  the  true 
and  proper  proportion  of  the  tontine  trust  fund,  but  which,  in 
truth  and  fact,  was  not  the  true  and  proper  proportion  payable 
to  such  policyholders,  and  each  of  them.  *  ♦  ♦  ;§  entitled 
to  their  full  share  of  said  trust  fund. 

"And  your  orators  show  that  in  awarding  the  relief  herein 
prayed  for,  it  will  be  necessary  to  take  into  account  the  in- 
terest in  said  fund  of  all  of  those  to  whom  policies  have  been 
issued  on  the  semitontine  plan  by  defendant,  and  your  orators 
show  that  all  of  those  to  whom  have  been  issued  policies  by  the 
defendant  on  the  semitontine  plan  have  an  interest  in  common 
with  your  orators  in  the  correction  of  the  method  pursued  by 
the  defendant,"  etc. 

The  so-called  reserve  fund  is  then  described,  which  is  alleged 
to  be  placed  in  a  fund,  for  the  tontine  dividend  fund : — 
"which,  with  its  accumulations  of  interest,  is  held  in  trust,  to 
be  divided  among  those  who  may  survive  the  tontine  period, 
and  who  shall  have  paid  the  premium,  according  to  their 
policy." 

There  follow  allegations  of  misconduct  on  the  part  of  the  of- 
ficers of  the  defendant  company,  in  connection  with  said  al- 
leged trust  fund,  of  an  inequitable  distribution  of  the  semi- 
tontine funds;  that  the  apportionment  of  this  fund  among  the 
members  entitled  thereto  is  based  upon  erroneous  principles, 
and  there  are  other  allegations  of  fraud,  misconduct,  and  mis- 
management on  behalf  of  the  company,  its  officers  and  trustees, 
dn  connection  with  said  fund. 

The  bill  prays  :— 

"That  an  account  may  be  taken  of  the  various  amounts 
which  have  been  diverted  by  the  defendant  from  the  tontine 
dividend  fund  in  violation  of  its  trust,  and  of  the  various 
amounts  which  have  been  wrongfully  withdrawn  from  said 
fund  by  the  defendant,  and  the  amounts  which  have  been 
earned  and  received  as  interest  from  the  investment  of  said 
bond,  and  the  amounts  which  have  been  wrongfully  charged  to 
said  tontine  dividend  fund,  under  the  guise  and  pretense  that 
such  amounts  have  been  expended  for  the  benefit  of  such  fund, 
when  in  truth  such  charges  were  not  based  upon  any  expense 
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whatsoever  pertaining  to  said  fund,  and  of  the  savings  made  by 
said  defendant  on  account  of  the  loaning  of  premiums  upon  the 
basis  of  the  mortuary  tables,  different  from  the  actual  rate  of  death 
of  those  insured,  as  experienced  by  the  defendant  among  those  to 
whom  it  issued  policies  on  the  semitontine  plan,  and  the  amounts 
that  said  defendant  has  withdrawn  from  said  tontine  dividend 
fund  for  the  purpose  of  paying  dividends  to  the  holders  of  annual 
dividend  policies,  and  the  amounts  paid  to  agents  by  the  defendant, 
which  have  been  charged  to  the  tontine  dividend  fund,  and  that 
said  defendant,  its  officers,  agents,  and  servants,  be  enjoined  from 
making  further  diversions  of  said  fund,  etc. ;  that  the  defendant  be 
required  to  make  a  full  and  complete  disclosure  of  the  manner  in 
which  it  has  conducted  its  said  trust  with  respect  to  said  ton- 
tine dividend  fund;  that  a  mandatory  injunction  be  issued  com- 
manding said  defendant  to  restore  to  said  fund  all  amounts 
found  by  a  proper  accounting  and  under  the  direction  of  the 
court,  to  have  been  wrongfully  withdrawn  and  diverted  from 
said  fund;  and  that  said  defendant  be  enjoined  from  holding 
election  of  its  trustees  in  the  manner  herein  complained,  and 
that  it,  the  said  defendant,  be  enjoined  from  permitting  its  of- 
ficers and  agents  to  solicit  proxies  at  such  election;  and  that 
'the  persons  elected  to  be  trustees  of  the  defendant  by  the 
wrongful  methods  hereinbefore  set  forth,  be  held  and  decreed 
not  to  be  officers  of  said  defendant  corporation;  and  that  a 
receiver  be  appointed  to  hold  and  administer  under  the  or- 
ders of  this  court  said  tontine  dividend  fund  issue;  that  the 
trust  under  which  said  tontine  dividend  is  held  by  the  de- 
fendant for  your  orators  and  for  those  in  whose  behalf 
they  complain,  be  in  all  respects,  according  to  its  intent  and 
purpose,  under  the  laws,  conditions,  and  contract  obliga- 
tions created;  and  that  under  the  direction  of  this  court  an 
account  be  taken  for  the  interest  %n  said  fund  of  those  who 
contributed  thereto;  and  in  the  event  that  it  should  be  found 
that  said  trust  should  be  determined,  that  said  fund  be  divided 
to  such  interest  so  ascertained." 

The  prayer  also  asks  for  a  temporary  injunction  to  be 
issued  against  the  defendant : — 

"restraining  it  from  expending  any  part  of  said  tontine  divi- 
dend fund  for  any  purpose  other  than  those  connected  with  the 
insurance  issued  by  it  on  the  semitontine  dividend  plan,  and  from 
expending  any  of  said  funds  in  and  about  the  soliciting  and  writ- 
ing of  insurance  upon  the  annual  dividend  plan,  and  from  with- 
holding from  said  fund,  for  any  purpose  whatsoever,  any  of  the 
interest  received  by  it  from  the  investment  made,  and  which  here- 
after may  be  made  to  said  tontine  dividend  fund." 

It  is  plain  that  the  accounting  asked  for  by  the  bill  requires  in- 
quiry into  the  entire  operation  of  the  company  and  the  handling 
of  its  funds.    It  requires  an  accounting  as  to  dividends   received, 
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and  as  to  the  payments  made  upon  policies  of  every  kind  issued  by 
the  company.  The  bill  asks  for  an  injunction  against  the  officers, 
agents,  and  trustees  of  the  corporation,  who  are  not  parties  to  this 
suit,  and  prays  for  a  receiver  to  take  charge  of  the  fund,  and  to 
distribute  the  same  among  the  various  policyholders. 

[1]  It  has  been  frequently  held  by  the  courts  that  in  cases  sim- 
ilar to  the  one  under  consideration,  the  court  could  not  grant  the 
prayer  of  the  bill  without  interfering  with  the  internal  manage- 
ment, administration,  and  control  of  a  foreign  corporation,  and 
therefore  would  not  take  jurisdiction.  Mining  Co.  v.  Field,  64  Md. 
151,  20  Atl.  1039;  Condon  v.  Mutual  Reserve  Fund  Life  Ass'n, 
89  Md.  99,  42  Atl.  944,  44  L.  R.  A.  149,  73  Am.  St.  Rep.  169 ;  Wil- 

•  .r*"*^  kins  v.  Thorne,  60  Md.  253  ;  State  ex  rel.    Minnesota  Mutual  Life 
'  ^Zm  I"^-  Co-  V-  Denton,  229  Mo.  187,  129  S.  W.  709,  138  Am.  St.  Rep. 

"~  417;  State  ex  rel.  Hunt  et  al.  v.  Grimm  et  al.,  243  Mo.  667,  148  S. 

^^  W.  868 ;  State  ex  rel.  Hartford  Life  Ins.  Co.  v.  Shain,  245  Mo.  78, 

::;«.  149  S.  W.  479;  Taylor  v.  Mutual  Resene  Fund  Life  Ass'n  of  N. 

•  i  '-f  Y.,  97  Va.  60,  33  S.  E.  385,  45  L.  R.  A.  621 ;  Howard  et  al.  v.  Mu- 

•  •*•%  tual  Reserve  Fund  Life  Ass'n,  125  N.  C.  49,  34  S.  E.  199,  45  L.  R. 


A.  853;  Royal  Fraternal  Union  v.  Lunday,  51  Tex.  Civ.  App.  637, 
113  S.  W.  185;  Clark  V.  Mutual  Reserve  Fund  Ass'n,  14  App.  D. 


;  ;;i  .^_ ^^,_ 

^  C.'i54,  43L.R.  A.  390. 

The  same  principle  has  been   applied  by  the   courts  in   cases 

*  where  the  stockholder  files  a  bill  for  an  accounting  against  a  cor- 

.  ?■  po ration  organized  under  the  laws  of  another  state  where  the  ac- 

**  counting  called  for  relates  to  the  internal  affairs  and  management 

'  *•  /  of  the  corporation.    Kelly  v.  Thomas,  234  Pa.  419,  83  Atl.   307; 

Wolf  V.  Railroad  Co.,   195   Pa.  91,45  Atl.  936;   McCloskey  v. 
**  Snowden,  212  Pa.  249,  61  Atl.  796,  108  Am.  St.  Rep.  867;    Bid- 

\X  well  V.  Railway  Co.,  114  Pa.  535,  6  Atl.  729;  Kimball  v.  St.  Louis 

'  &  S.  F.  Ry.  Co.,  157  Mass.  7,  31  N.  E.  697,  34  Am.  St.  Rep.  250; 

J  Pierce  v.  Equitable  Life  Assurance  Soc,  145  Mass.  56,  12  N.  E. 

.  »  858,  I  Am.  St.  Rep.  433.    Federal  decisions  to  the  same  effect  are 

•J  Republican  Mountain  Silver  Mines  v.  Brown,  58  Fed.  644,  7  C.  C. 

'^  A.  412,  24  L.  R.  A.  776;  Leary  v.  Columbia  River  &  P.  S.  Nav, 

••  Co.  (C.  C.)  82  Fed.  775;  Gaines  v.  Supreme  Council  Royal  Ar- 

canum (C.  C.)  140  Fed.  978;  Babcock  v.  Farwell,  245  111.  14,  91  N. 
E.  683,  137  Am.  St.  Rep.  284,  19  Ann.  Cas.  74;  Edwards  v.  Schil- 
linger,  245  111.  231,  91  N.  E.  1048,  33  L.  R.  A.  (N.  S.)  895,  137 
Am.  St.  Rep.  308. 

The  precise  question  raised  by  this  demurrer  was  considered  by 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  the  case  of 
Castagnino  et  al.  vs.  Mutual  Reserve  Fund  Life  Ass'n  et  al.,  157 
Fed.  29,  84  C.  C.  A.  533.  If  the  facts  of  the  present  case  and  the 
relief  prayed  for  were  similar  to  the  facts  and  the  relief  prayed 
for  in  the  case  considered  by  the  Circuit  Court  of  Appeals  the 
opinion  of  Judge  Richards  would  be  decisive  in  this  case.  How- 
ever, in  the  case  of  Castagnino  vs.  Mutual  Reserve  Fund  Life  As- 
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sociation  the  facts  are  essentially  different,  and  the  relief  prayed 
for  is  essentially  different.  The  bill  was  filed  in  the  Western  Dis- 
trict of  Tennessee  against  the  association  to  interpret  and  enforce 
the  contract  in  the  form  of  a  policy  of  insurance  issued  by  the  de- 
fendant corporation  for  $5,000  on  the  life  of  Emanuel  Castagnino 
in  favor  of  the  other  plaintiff,  his  wife.  The  defendant  demurred, 
and  the  court  below  sustained  the  demurrer  on  the  ground  that  the 
court  could  not  grant  the  prayer  of  the  bill  without  interfering 
with  the  internal  management  and  administration  of  a  foreign 
corporation.  The  Circuit  Court  of  Appeals  reversed  the  judgment 
and  construed  the  suit  to  be  one  brought  in  order  to  construe  and 
enforce  the  policy,  and  not  one  to  interfere  with  the  internal 
management  of  the  company. 

[2]  In  the  case  under  consideration  no  hardship  would  be  done 
the  complainants  if  this  suit  were  brought  before  the  proper  court 
in  the  state  of  Wisconsin.  They  are  suing  on  behalf  of  themselves 
and  others  similarly  situated  and  the  relief  asked  for  is  such  as  to 
affect  all  of  a  similar  class.  If  this  were  a  suit  asking  only  for  the 
interpretation  and  the  enforcement  of  a  policy  of  insurance,  the 
complainants  might  well  have  recourse  to  this  court  because  it  is 
only  just  and  fair  that  a  citizen  of  Ohio,  who  takes  a  policy  in  a 
foreign  corporation,  after  the  company  had  agreed  that  service  of 
process  in  Ohio  might  be  made  upon  it,  should  have  ready  resort 
to  the  courts  of  Ohio  for  redress.  It  is  admitted  by  the 
complainants  in  their  brief  that  the  prayer  of  the  bill  may  include 
many  things  which  this  court  could  not  do.  Such  being  the  situa- 
tion, the  questions  raised  by  the  bill  should  be  settled  by  the  courts 
of  the  state  in  which  the  corporation  is  domiciled. 

The  law  of  Wisconsin  furnishes  the  rule  for  the  decision^  of 
the  questions  raised.  The  complainants  have  every  opportunity  to 
have  their  rights  fairly  passed  upon  by  the  proper  court,  and,  in 
view  of  the  many  questions  raised  and  of  the  difficulties  which 
would  follow  if  this  court  would  endeavor  to  carry  into  effect 
whatever  conclusion  it  might  reach,  I  must  decline  to  take  juris- 
diction, and  the  demurrer  will  be  sustained. 
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COURT  OF  APPEAL  OF  CALIFORNIA. 

Second  District. 


McEWEN 

vs, 

NEW  YORK  LIFE  INS.  CO.* 

1.  INSURANCE  —  FALSE     REPRESENTATIONS  —  "SUBSTAN- 

TIALLY  TRUE." 

^  r**^  The  representation  by  an  applicant  for  insurance  that  the  only  illness,  dis- 

"j  ease,  or  accident  since  childhood  was  one  attack  of  typhoid  pneumonia 

"•T  was  not  substantially  true,  where  he  had  been  struck  by  a  mule,  as  the 

.»  result  of  which  one  rib  was  fractured,  causing  the  spitting  of  purulent 

^pp  matter,  and  totally  disabling  him  for  a  period  of  nearly  four  months, 

'.''^mm  followed  by  a  partial  disability  for  a  longer  period,  since  •'substantially 

J  "I  true"  does  not  mean  somewhat  true,  nor  partially  true,  nor,  on   the 

other  hand,  true  in  every  possible  immaterial  respect,  but  means  true 
without  qualification  in  all  material  respects,  and  hence,  where  the  jury 
*|  found  such  representations  substantially  true  in  answer  to  a  specif 

'  question,  it  was  apparent  that  they  misunderstood  that  term. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  681-690,  694-696;  Dec.  Dig.  $ 
291.) 

2.  TRIAL-SPECIAL  INTERROGATORIES— FORM. 

y^  In  an  action  on  a  life  insurance  policy,  the  court,  in  submitting  special 

\^  questions  as  to  the  truth  of  certain  representations,  should  have  sub- 

.«  mitted  the  question  whether  they  were  true,  or,  if  he  used  the  term 

"substantially  true,"  he  should  have  defined  that  term. 
••  (For  other  cases,  see  Trial,  Cent.  Dig.  §§  840-842,  844,  845;  Dec.  Dig.  §  352.) 

>t  3.  INSURANCE  —  ACTIONS  ON  POLICIES  —  QUESTIONS  FOR 

^  JURY. 

'  Where  the  materiality  of  representations  by  an  applicant  for  insurance  de- 


pends upon  inferences  drawn  from  facts  and  circumstances  proved,  the 
question  is  one  for  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 
668.) 

4.  INSURANCE  —  ACTIONS  ON  POLICIES  —  QUESTIONS  FOR 
JURY. 

Conceding  that  the  rule  that  written  answers  by  an  applicant  for  insurance 
to  written  questions  are  always  material  has  been  changed  by  Civ.  Code, 
§  2581,  providing  that  the  materiality  of  a  representation  is  determined 
by  the  same  rule  as  the  materiality  of  a  concealment,  section  2565, 
providing  that  the  materiality  is  to  be  determined,  not  by  the  event, 
but  solely  by  the  provable  and  reasonable  influence  of  the  facts  upon 
the  party  to  whom  the  communication  is  due  in  forming  his  estimate  of 
the  disadvantages  of  the  proposed  contract,  or  in  making  his  inquiries, 
and  section  2573,  providing  that  the  language  of  a  representation  is  to 
be  interpreted  by  the  same  rules  as  the  language  of  contracts  in  general, 

♦  Decision  rendered,  Jan.  9,  1914.    Rehearing  denied  by  Supreme  Court 
March  10,  1914.    139  Pac.  Rep.  242. 
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the  materiality  of  written  answers  is  for  the  court,  and  it  was  error  to 
submit  their  materiality  to  the  jury,  since  the  interpretation  of  a 
written  contract  is  a  question  of  law,  and  therefore  the  court,  in  de- 
termining such  question,  must  likewise  determine  whether  the  represen- 
tations so  interpreted  were  material  in  that  the  insurance  company  was 
thereby  influenced  in  forming  its  estimate  of  the  disadvantac^es  of  the 
proposed  contract,  or  in  making  its  inquiries. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

5.  EVIDENCE— DECLARATIONS   OF  DECEDENT  AGAINST   IN- 

TEREST —  STATEMENTS  OF  INSURER  —  "SUCCESSOR  IN 
INTEREST." 
While  the  vested  interest  of  a  beneficiary  in  a  life  insurance  policy  cannot 
be  affected  by  declarations  made  by  insured  unless  a  part  of  the  res 
gestae,  a  beneficiary  had  no  vested  interest  where  insured  reserved  the 
right  to  change  the  beneficiary,  and  his  admissions  subsequent  to  the 
date  of  the  policy  tending  to  show  the  falsity  of  his  representations  in 
applying  for  the  policy  were  admissible  against  the  beneficiary  as  his 
successor  in  interest"  under  Code  Civ.  Proc.  §  1853,  providing  that  the 
declaration  of  a  decedent  having  sufficient  knowledge  of  the  subject 
against  his  pecuniary  interest  is  admissible  as  evidence  to  that  extent 
against  his  successor  in  interest.  * 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  876-882;  Dec.  Dig.  §  236.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6749.) 

6.  TRIAL— SPECIAL    VERDICT— INCONSISTENCY    WITH    GEN- 

ERAL VERDICT. 
Where  the  special  findings  are  not  only  inconsistent  with  themselves,  but 

irreconcilable  with  the  general  verdict,  the  judgment  will  be  reversed. 
(For  other  cases,  see  Trial,  Cent  Dig.  §  856;  Dec.  Dig.  §  358.) 

Appeal  from  Superior  Court,  Los  Angeles  County;  Wm.  M.  Finch, 
Judge. 

Action  by  Rachel  A.  McEwen  against  the  New  York  Life  Insurance 
0)mpany.  From  a  judgment  for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

Edwin  A.  Meserve,  of  Los  Angeles  (Paul  H.  McPherrin,  of  Los 
Angeies,  of  counsel),  for  Appellant. 

Murphey  &  Poplin,  of  Los  Angeles,  for  Respondent. 

Shaw,  J. 

This  action  was  instituted  by  the  mother  of  Charles  B.  Mc- 
Ewen, deceased,  to  recover  the  amount  of  a  policy  on  his  life  is- 
sued by  defendant  on  July  7,  1910,  upon  a  written  application 
made  therefor  by  deceased  on  June  29,  1910.  Judgment  went  for 
plaintiff,  from  which,  and  an  order  denying  its  motion  for  a  new 
trial,  defendant  appeals. 

The  insured,  who  was  twenty-eight  years  of  age,  died  on  No- 
vember 20,  1910.  Defendant  resisted  pa)rment  of  the  policy,  al- 
leging as  a  ground  therefor  that  the  insured  had  procured  the 
issuance  of  the  same  by  means  of  fraud,  concealment,  and  mis- 
representations made  by  him  in  answering  written  questions  pro- 
poiinded  to  him  by  defendant,  and  upon  the  faith  of  which  the 
policy  was  issued.  Some  of  the  questions  and  answers  were  as 
follows : — 
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(i)  "What  is  your  occupation?  (Full  details.)  A.  Proprietor 
of  collecting  agency. 

(2)  **How  long  have  you  been  engaged  in  your  present  occupa- 
tion ?    A.  Ten  years. 

(3)  "What  was  your  previous  occupation ?    A.  Cattle  business. 

(4)  "What  is  your  daily  consumption  of  wine,  spirits,  or  malt 
liquors  ?    A.  No  daily  habit — occasional  beer. 

(5)  "Have  you  at  any  time  used  any  of  them  to  excess?    A.  No. 

(6)  "Hav*  you  ever  raised  or  spat  blood?    A.  No. 

(7)  "What  illnesses,  diseases,  or  accidents  have  you  had  since 
childhood?  (The  examiner  should  satisfy  himself  that  the  appli- 
cant gives  full  and  careful  answers  to  this  question.)  A.  Typhoid 
pneumonia.  One  attack  in  1 89 1 ;  duration  two  months;  severe; 
complete  recovery. 

(8)  "How  long  since  you  consulted  or  have  had  the  care  of  a 
physician  ?    A.  1891 ;  Dr.  Thomas,  Bucyrus,  Ohio. 

(9)  "If  so,  for  what  ailment;  name  and  address  of  physician? 
A.  Typhoid  pneumonia." 

At  the  close  of  the  questions,  McEwen  stated  in  writing  that :  **I 
declare,  on  behalf  of  myself  and  of  any  person  who  shall  have  or 
claim  any  interest  in  any  insurance  made  hereunder,  that  I  have 
carefully  read  each  and  all  of  the  above  answers ;  that  they  are 
each  written  as  made  by  me ;  that  each  of  them  is  full,  complete, 
and  true." 

[i,  2]  In  addition  to  a  general  verdict,  the  jury  were  instructed 
to  render  special  verdicts  upon  the  answers  given  to  the  forego- 
ing questions,  and,  in  submitting  the  same  to  the  jury  in  each  case, 
was  called  upon  to  state  whether  or  not  the  answers  so  given  by 
McEwen  in  response  to  the  questions  w^ere  "substantially  true." 
The  use  of  the  tenii  "substantially  true,"  without  instructions  re- 
stricting or  explaining  the  same,  gave  to  the  jury  in  their  consider- 
ation of  the  answers  a  wide  latitude,  and  it  is  apparent  from  some 
of  the  answers  given  that  they  did  not  understand  the  meaning  of 
the  term.  As  illustrating  such  fact,  the  jury  found  that,  in  re- 
sponse to  the  question,  "What  illnesses,  diseases,  or  accidents  have 
you  had  since  childhood;  name  of  disease,  number  of  attacks,  date, 
duration,  severity,  results?"  McEwen's  answer  thereto,  "T3^phoid 
pneumonia,  one,  1891,  two  months,  severe,  complete  recovery/'  Mras 
substantially  true,  and  at  the  same  time,  by  its  special  verdict 
found  that  in  the  month  of  July,  1909,  he  was  struck  by  a  mule,  as 
a  result  of  which  one  rib  was  fractured,  causing  the  spitting  of 
purulent  matter,  and  totally  disabling  him  for  a  period  of  nearly 
four  months,  followed  by  partial  disability  for  a  longer  period. 
"  'Substantially  true'  does  not  mean  somewhat  true,  partially  true, 
on  the  one  hand,  nor  does  it  mean  true  in  every  possible  and  im- 
material respect,  on  the  other.  It  means  true,  without  qualifica- 
tion, in  all  respects  material  to  the  risk."  France  vs.  .^tna  Life 
Ins.  Co..  9  Fed.  Cas.  657;  Campbell  vs.  New  England  Mutual 
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Life  Ins.  Co.,  98  Mass.  381 ;  Jeffrey  vs.  United  Order  of  Golden 
9ross,  97  Me.  176,  53  Atl.  1102.  The  question  propounded  to  the 
J^ry,  and  upon  which  they  were  requested  to  render  special  ver- 
^cts,  should  have  been  whether  or  not  the  answers  so  given  were 
^^e,  or,  in  using  the  term  "substantially  true,"  the  court  should 
"^ve  instructed  it  as  to  the  meaning  of  the  term. 
/  [3,  4]  Not  only  did  the  court  err  as  above  stated,  but  likewise 

/  *rred  in  submitting  to  the  jury  throughout  its  instructions  the 

^  Question  as  to  whether  or  not  the  representations  so  made  were 

^3terial,  and  it  was  in  effect  told  that,  notwithstanding  the  fact 
ttat  it  mighi  find  the  answers  and  representations  so  made  by 
-^Jc^wen  to  be  untrue,  it  should,  nevertheless,  render  a  verdict  in 
./^i^oi-  of  plaintiff,  unless  it  found  that  such  representations  were 
^^^^ ye:- rial.     Where  the  materiality  of  the  representations  depends 
^»^pc>T-i    inferences  drawn  from  facts  and  circumstances  proved,  the 
cjuestrion  is  one  for  a  jury.     A  different  rule,  however,  applies 
A.vH^r-e    the  representations  are  in  the  form  of  written  answers 
■nnacie    to  written  questions.     In  such  case  the  parties,  by  putting 
3-Ticl    a.nswering  the  questions,  have  indicated  that  they  deemed  the 
TOatter  to  be  material.     Says  May  on  Insurance,  §  185:     "The 
*nqiiii-v  shovvs  that  the  insurer  considers  the  fact  material,  and  an 
answer  by  the  insured  affords  a  just  inference  that  he  assents  to 
the    insured's  view.'    The  inquiry  and  answer  are  tantamount  to 
an  agreement  that  the  matter  inquired  about  is  material,  and  its 
*^ater-iality  is  not  therefore  open  to  be  tried  by  the  jury" — in  sup- 
^^^*t   o  f  which  text  the  author  cites  a  number  of  cases.    This  rule 
has    l>een  modified  by  our  statute,  which  provides  that  "the  ma- 
J^^i^lity  of  a  representation"   (section  2581,  Civ.   Code)    "is  to 
^    ^^termined  not  by  the  event,  but  solely  by  the  probable  and 
'"^^sonable  influence  of  the  facts  upon  the  party  to  whom  the  com- 
^^^^^^icration  is  due,  in  forming  his  estimate  of  the  disadvantages 
^*     tHe  proposed  contract,  or  in  making  his  inquiries."     Section 
^^-^  ,    Civ.  Code.  "The  language  of  a  representation  is  to  be  inter- 
preted by  the  same  rules  as  the  language  of  contracts  in  general." 
^crtion  2573,  Civ.  Code.     The  representations  were  in  writing, 
*'^^^>    ^vhere  a  contract  is  in  writing,  its  meaning  is  not  for  the  jury 
F*    ^^termine,  but  its  interpretation  is  a  question  of  law  for  the 
J^^^'^^ination  of  the  court;  hence,  since  the  court  must  interpret 
^.-^    ^^nguage  in  which  the  representation  is  made,  the  court  must 
Ke\\rise  determine  whether,  so  interpreted,  it  is  material  in  that 
^  '^^^surance  company  was  by  reason  thereof  influenced  in  "form- 
j  ^  '^s  estimate  of  the  disadvantages  of  the  proposed  contract,  or 
.,  '^^king  its  inquiries."  Conceding  that  by  reason  of  this  statute 
,^  r^^l^  laid  down  in  May  on  Insurance,  §  185,  and  followed  by 
,  ^  ^^^^xrts  of  many  states,  is  inapplicable,  we  are,  nevertheless,  of 
^.^r>inion  that  under  the  statute  the  materiality  of  the  represen- 
^^ris     ^j^g  ^   question   of   law    for   the   determination   of   the 
^^^^t:,    ;^j^j  j^Qi-  ^he  jury. 
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fS]   For  the  purpose  of  showing  that  the  representations  s< 

made  by  McEwen  were  false,  defendant  offered  evidence  whicJ 

tended  to  prove  that  on  September  27,  1909,  he  had  stated  to  : 

physician  that  he  spat  blood  and  had  hemorrhages  in  the  nigh 

and  morning  after  coughing,  and  also  that  on  October  22,  1910,  it 

the  trial  of  a  case  where  he  was  charged  with  the  commission  o\ 

a  public  offense  on  July  26,  1910,  he  testified  in  extenuation  oJ 

the  alleged  offense  that  he  was  intoxicated ;  that  up  to  about  tet 

days  before  October  22,  1910,  he  was  a  heavy  drinker,  and  dranl 

liquor  to  e.ccess,  resulting  at  times  in  a  condition  of  prolongec 

intoxication.     The  court  sustained  plaintiff's  objection   to   thii 

evidence,  holding  that  such  declarations,  though  inconsistent  with 

.    ^^^  McEwen's  representations  made  to  defendant  when  applying  foi 

"^J  the  policy,  were,  nevertheless,  inadmissible  against  the  beneficiary 

"••^  therein.     This  ruling  is  assigned  as  error.     As  we  understand 

■»  from  the  presentation  of  the  case  by  counsel  for  both  parties,  thii 

r:*"  ruling  was  based  solely  upon  the  theory  that  plaintiff,  named  aj 

j"^?!  beneficiary  in  the  policy,  had  a  vested  interest  therein,  and  hence 

.  .•,  '  her  rights  could  not  be  affected  by  declarations  made  by  the  in 

•  •'•'  sured,  unless  they  were  part  of  the  res  gestae.     This  principle  i^ 
1  [7^3  fully  supported  by  the  case  of  Yore  vs.  Booth,  no  Cal.  238 

•  "Jl  42  Pac.  808,  52  Am.  St.  Rep.  81,  as  well  as  numerous  cases  ii 

other  jurisdictions.     This  case,  however,  cannot  be  deemed  au- 

•^  thority  in  support  of  respondent's  contention,  for  the  reason  thai 

^^  by  the  ejcpress  terms  of  the  contract  the  insured  reserved  to  him- 

,.t  self  the  right  of  revocation  as  to  the  beneficiary.    By  the  terms  oi 

»•  the  policy  the  company  agreed  to  pay,  upon  proof  of  the  death  oi 

Charles  B.  McEwen,  the  sum  of  $15,000  "to  Rachel  A.  McEwen 
••  mother  of  the  insured,  beneficiary,  with  right  of  revocation,"  am: 

•  ••  immediately  following,  under  the  bead  of  **Change  of  Benefi- 
'  'f                                              ciary,"  the  ix)licy  provides  that,  "when  the  right  oi  revocation  has 

y  been  reserved,     *     *     *     the  insured     *     *     *     may     *     *     n 

designate  a  new  beneficiarv."    In  the  case  of  Waring  vs.  Wilcox 
;  '  8  Cal.  App.  317,  96  Pac.  910,  this  court  held,  reading  from  the 

,/  syllabus:    "Where  a  policy  of  life  insurance  reserves  to  the  in- 

I^  sured  the  right  to  change  the  beneficiary,  upon  written  request 

therefore,  the  interest  of  a  designated  beneficiary  prior  to  the 
death  of  the  insured  is  that  of  a  mere  expectancy  of  an  incom- 
pleted gift,  subject  to  revocation  at  the  will  of  the  insured."  Tc 
the  same  effect  are  the  cases  of  Hopkins  vs.  Northwestern  Life 
Assur.  Co.,  99  Fed.  199,  40  C.  C.  A.  i ;  Thomas  vs.  Grand  Lodge, 
12  Wash.  500,  41  Pac.  882 ;  and  Union  Mutual  vs.  Montgomery j 
70  Mich.  587,  38  N.  W.  588,  14  Am.  St.  Rep.  519.  Since  the  in- 
sured  had  the  right  to  change  the  beneficiary  named  in  the  policy, 
it  must  follow  that  plaintiff  had  no  vested  interest  therein.  Un- 
til McEwen's  death,  he  might  have  named  any  one,  including  his 
estate,  as  beneficiary  in  the  policy,  and,  this  being  true,  the  owner 
ship  of  the  ix)licv  must  be  deemed  to  have  been  vested  in  him. 
Smith  vs.  National  Benefit  Soc,  51  Hun,  575,  5  N.  Y.  Supp.  521. 
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The  right  of  plaintiff  was  that  of  a  successor  in  interest  to  de- 
ceased, and  hence,  under  the  provisions  of  section  1853,  Code  Civil 
Procedure,  prooi  of  the  declaration,  if  it  tended  to  prove  the  fal- 
sity of  the  representations  made  by  McEwen,  should  have  been 
admitted.  Steinhausen  vs.  Preferred  Mut.,  etc.,  Ass'n,  59  Hun, 
336,  13  N.  Y.  Supp.  36;  Thomas  vs.  Grand  Lodge,  12  Wash.  500, 
41  Pac.  882. 

[6]  Having  reached  the  conclusion  that  the  case  was,  for  the 
reasons  given,  tried  upon  an  erroneous  theory,  as  to  which,  how- 
ever, we  must  concede  the  authorities  are  by  no  means  harmo- 
nious, we  deem  it  unnecessary  to  discuss  numerous  other  errors 
assigned  by  appellant.  Suffice  it  to  say  the  special  findings  of  the 
jury,  some  of  which  are  not  justified  by  the  evidence,  are  not 
only  inconsistent  with  themselves,  but  irreconcilable  with  the 
general  verdict,  which  fact  alone  would  warrant  a  reversal.  Di 
Vecchio  vs.  Luchsinger,  12  Cal.  App.  222,  107  Pac.  315 ;  Cox 
vs.  Delmas,  99  Cal.  124,  33  Pac.  836;  McAuley  vs.  Moody,  128 
Cal.  208,  60  Pac.  778.  The  trial  court  should  have  granted  de- 
fendant's motion  for  a  new  trial. 

The  judgment  and  order  are  therefore  reversed. 

We  concur:  Conrey,  P.  J. ;  James,  J. 


♦  ♦♦ 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk  , 


CURTIS 

vs. 

NEW  YORK  LIFE  INS.  CO.* 

■    ^^SURANCE— CONTRACT— ENDOWMENT    POLICY— "INSUR- 
^        -^l^CE  CONTRACT." 

^^^x:fctract  of  pure  endowment,  whereby  defendant  insurance  company 
^^reed  to  pay  testator  $5,000  if  living  March  18,  1910,  but  if  he  died 
*^^^^forc  that  time  the  contract  should  be  void  and  the  premium  paid 
^^>ouId  remain  the  property  of  the  company,  was  not  a  contract  of  in- 
^v^rance,  within  Rev.  Laws,  c.  118,  §  3,  defining  an  insurance  contract 
^-^  an  agreement  by  which  one  party,  for  a  consideration,  promises  to 
X>^y  money  or  its  equivalent,  or  to  do  an  act  valuable  to  the  assured, 
^^»i  the  destruction,  loss,  or  injury  of  something  in  which  the  other 
r  vj,     I^^rty  has  an  interest,  etc. 

^^"^^    other  cases,  see  Insurance,  Cent  Dig.  §§  172,  178;  Dec  Dig.  §  124.) 
-^-^.^.^^  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3674-3677.) 

'^^    ^Decision  rendered,  Feb.  28,  1914.    104  N.  E.  Rep.  553. 
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2.  INSURANCE— ENDOWMENT  POLICY— VALIDITY. 

A  contract  of  pure  endowment,  by  which  defendant  agreed  to  pay  testa 
tor  $5,000  if  living  March  18,  1910,  the  contract  to  be  void  if  he  die 
in  the  meantime,  not  being  a  contract  of  insurance,  was  not  withi 
the?  insurance  law,  and,  not  having  been  prohibited  by  any  law  c 
the  state,  was  valid  and  enforceable. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  250,  251;  Dec.  Dig.  §  139.) 

Report  from  Superior  Court,  Suffolk  County;  W.  P.  Hall,  Judge. 

Action  by  William  E.  Curtis,  executor  of  the  estate  of  Samuel  E 
Jenness,  against  the  New  York  Life  Insurance  Company.  On  report  fror 
the  Superior  Court.    Judgment  for  defendant. 

Samuel  M.  Child,  of  Boston,  for  Plaintiff. 

Ropes,  Gray  &  Gorham,  of  Boston  (Henry  L.  Shattuck,  of  Bostoi 
and  S.  G.  Barker,  of  Watertown,  of  counsel),  for  Defendant. 

De  Courcy,  J. 

On  February  i6,  1905,  Samuel  D.  Jenness,  the  plaintiff's  tes 
tate,  who  was  then  fifty-four  years  of  age,  applied  to  the  defend 
ant  company  for  a  five-year  single  premium  endowment  policy  fo 
$5,000.  The  premium  for  this  policy  would  have  been  $4,636.4! 
Under  jt  Jenness  would  have  been  entitled  to  $5,000  if  living  at  th 
end  of  five  years  from  its  date,  and  the  beneficiaries  named  in  th 
application  would  have  been  entitled  to  that  sum  in  case  of  hi 
death  during  the  five-year  period.  After  a  prescribed  medics 
examination  this  application  was  declined. 

Subsequently  Jenness  made  written  application  for  pure  en 
dowment,  the  single  premium  for  which  was  $3,946.25.  Pursuar 
to  this  application  the  defendant  issued  to  Jenness,  under  date  c 
March  18,  1905,  the  contract  in  controversy,  whereby  Jennes 
was  to  receive  $5,000  if  living  on  March  18,  1910;  and  it  provide 
that  if  he  should  die  before  that  time,  then  and  thereupon  th 
policy  should  **cease  and  become  null  and  void,  and  the  premiur 
paid"  thereon  should  "remain  the  property  of  the  company.'*  H 
kept  the  policy  until  his  death  on  April  10,  1909.  His  execute 
seeks  in  this  action  to  recover  the  premium  paid,  contending  tha 
the  contract  is  not  an  insurance  policy  as  defined  by  R.  L.  c.  iif 
and  that  the  defendant  was  not  authorized  to  make  any  such  cor 
tracts  in  this  commonwealth  with  a  resident  thereof.  These  cor 
tentions  were  embodied  in  the  rulings  requested  by  the  plair 
tiff  and  refused  by  the  presiding  judge,  who  thereupon  directed 
verdict  for  the  defendant. 

[i]  I.  R.  L.  c.  118,  §  3,  defines  a  contract  of  insurance  as  "ai 
agreement  by  which  one  party  for  a  consideration  promises  t 
pay  money  or  its  equivalent  or  to  do  an  act  valuable  to  the  assurei 
upon  the  destruction,  loss  or  injury  of  something  in  which  th 
other  party  has  an  interest."  It  also  provides  that  with  certaii 
exceptions  not  here  material,  "it  shall  be  unlawful  for  a  compan 
to  make  a  contract  of  insurance  upon  or  relative  to  any  propert; 
or  interest  or  lives  in  this  commonwealth,  or  with  any  residen 
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thereof  *  -^  *  except  as  authorized  by  the  provisions  of  this 
chapter/'  This  definition,  substantially  taken  from  the  opinion 
of  this  court  in  Commonwealth  vs.  Wetherbee,  105  Mass.  149, 
was  adopted  by  the  Legislature  in  the  Massachusetts  Insurance 
Act  of  1887,  and  has  been  retained  since ;  the  word  "loss"  being 
inserted  after  the  word  "destruction/'  in  1897.  St.  1887,  c.  214, 
§  3;_St.  1894,  c.  522;  St.  1897,  c.  66;  R.  L.  c  118,  §  3;  St.  1907 
c.  576.  §  3.  The  contract  in  question  does  not  provide  for  pay- 
ment upon  the  "destruction,  loss  or  injury"  of  anything.  Under 
it  the  defendant  assumed  the  obligation  of  payment  not  upon  the 
destruction  or  loss  during  the  period  named,  but  upon  the  con- 
tinuance of  the  life  of  Jenness  during  that  period.  It  is  not  what 
ordinarily  is  known  as  an  endowment  insurance  policy,  under 
which  the  sum  named  in  the  policy  is  payable  to  the  insured  him- 
self, if  he  lives  a  certain  length  of  time,  and  in  the  event  of  his 
prior  death  is  payable  to  his  beneficiaries,  as  in  the  ordinary  life 
policy.  Carr  vs.  Hamilton,  129  U.  S.  252,  9  Sup.  Ct.  295,  32  L. 
Ed.  669,  Briggs  vs.  McCullough,  36  Cal.  542;  Slate  vs.  Federal 
Investment  Co.,  48  Minn.  110,  50  N.  W.  1028.  Such  a  contract 
is  in  reality  a  combination  of  a  contract  of  investment  and  one  of 
term  insurance;  and  it  is  the  kind  that  Jenness  first  applied  for 
and  which  the  defendant  declined  to  issue.  The  plaintiff  is 
right  in  his  contention  that  the  policy  in  controversy  was  not  a 
contract  of  insurance  within  the  scope  of  our  statutory  definition. 
[2]  2.  A  pure  endowment  contract,  such  as  that  involved  in  this 
case,  not  being  a  contract  of  insurance  within  the  definition  of 
R.  L.  c.  118,  §  3,  the  next  question  is  whether  it  is  an  agreement 
which  our  laws  prohibit  an  insurance  company  from  making  in 
this  commonwealth.  In  the  case  of  Lord  vs.  Dall,  12  Mass.  115, 
7  Am.  Dec.  38,  where  the  legality  of  a  contract  of  insurance  on  a 
life  was  first  decided  in  this  state,  Parker,  C.  J.,  in  delivering  the 
opinion  of  the  court  said:  "This  is  a  contract  fairly  made;  the 
premium  is  a  sufficient  consideration ;  there  is  nothing  on  the  face 
of  it  which  leads  to  the  violation  of  law ;  nor  anything  objection- 
able on  the  score  of  policy  or  morals.  It  must  then  be  valid  to 
support  an  action,  until  something  is  shown  by  the  party  refusing 
to  perform  it,  in  excuse  of  his  nonperformance."  At  that  time 
insurance  contracts  were  usually  on  marine  risks.  The  system  since 
then  has  grown  and  broadened  until  it  now  furnishes  protection 
and  indemnity  in  almost  every  department  of  business  and  private 
life  and  enterprise.  See  St.  1907,  c.  576,  §  32,  as  amended  by  St. 
1908,  cc.  248,  509,  and  St.  1910,  c.  499.  Some  of  these  contracts 
for  many  years  have  been  a  recognized  part  of  the  insurance  busi- 
ness, although  they  do  not  come  within  our  present  statutory  defi- 
nition. This  is  especially  true  of  contracts  of  pure  endowment 
with  return  of  premium.  See  Gould  vs.  Curtis,  [1912]  i  K.  B. 
635 ;  Prudential  Ins.  Co.  vs.  Commissioners  of  Inland  Revenue, 
[1904I  2  K.  B.  658;  Carter  vs.  John  Hancock  Ins.  Co.,  127  Mass, 
153.   And  one  of  the  well-known  forms  of  contract  is  that  of  an- 
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nuities — not  within  the  technical  meaning  of  the  term,  or  incorpor 
eal  hereditaments  created  by  grant — ^but  in  the  modern  sense  of 
simple  promise  to  pay  a  certain  amount  yearly.  There  is  nothinj 
in  such  contracts  that  offends  against  public  policy  or  any  principl 
of  law.  Hayden  vs.  Snell,  9  Gray,  365,  69  Am.  Dec.  294;  Cahill  vj 
Maryland  Life  Ins.  Co.,  90  Md.  333,  45  Atl.  180,  47  L.  R.  A.  614 
Berry  vs.  Doremus,  30  N.  J.  Law.  399.  As  was  said  by  the  coui 
in  Mutual  Life  Ins.  Co.  vs.  Smith,  184  Fed.  1,  106  C.  C.  A.  59J 
33  L.  R.  A.  (N.  S.)  439:  We  see  very  little  to  be  urged  agains 
insurance  of  the  nature  in  question,  *  *  *  that  does  not  g< 
to  the  merit  of  insurance  itself.  It  is  not  unnatural  that  on 
should  act  upon  the  idea  that,  in  the  days  when  he  is  handlinj 
money,  it  is  the  part  of  wisdom  to  safeguard  the  period  ot  ol 
age,  in  which  business  and  earning  capacity  will  have  become  ; 
thing  of  the  past.  Under  modern  conditions  in  the  various  in 
dustries,  as  well  as  in  business  and  in  official  life,  men  are  influ 
enced  to  enter  upon  a  particular  work  by  various  old-age  safe 
guards  which  become  operative  at  the  end  of  a  specified  period 
of  service.*'  In  the  Smith  Case  the  policies  in  question  provider 
for  deferred  annuities,  beginning  in  1916,  if  the  insured  should 
be  alive  at  that  time.  But  what  was  there  said  seems  equally  ap 
plicable  to  a  contract  of  pure  endowment,  as  an  annuity  contrac 
in  effect  is  one  providing  for  the  payment  of  a  series  of  pure  en 
dowments. 

Although  as  we  have  seen,  such  pure  endowment  and  annuit] 
contracts  are  not  contracts  of  insurance  as  defined  by  R.  L.  c.  1 18 
§  3,  it  does  not  follow  that  insurance  companies  are  prohibite< 
by  our  law  from  writing  them.  That  these  companies  are  no 
confined  to  the  making  of  the  contracts  defined  by  section  I 
above  cited,  is  apparent  from  other  provisions  of  the  chapter 
Thus  section  65  provides:  "All  corporations,  associations,  part 
nerships  or  individuals  doing  business  in  this  commonwealt! 
under  any  charter,  compact,  agreement  or  statute  of  this  or  an] 
other  state,  involving  the  pa)mient  of  money  or  other  thing  o: 
value  to  families  or  representatives  of  policy  and  certificate 
holders  or  members,  conditioned  upon  the  continuance  or  cessa 
tion  of  hvunan  life,  or  involving  an  insurance,  guaranty,  contrac 
or  pledge  for  the  pa)aTient  of  endowments  or  annuities  shall  \h 
deemed  to  be  life  insurance  companies,  and  shall  not  make  an} 
such  insurance,  guaranty,  contract  or  pledge  in  this  common 
wealth,  or  to  or  with  any  citizen  or  resident  thereof,  which  doe! 
not  distinctly  state  the  amount  of  benefits  payable,  the  manner  oi 
pa)aTient  and  the  consideration  therefor,  nor  any  such  insurance 
guaranty,  contract  or  pledge,  the  performance  of  which  is  contin 
gent  upon  the  payment  of  assessments  made  upon  survivors." 

This  recognition  and  regulation  of  policies  conditioned  upon  tht 
"continuance"  of  life,  and  of  contracts  for  the  payment  of  "en 
dowments  or  annuities"  is  inconsistent  with  the  view  that  insur- 
ance companies  are  forbidden  to  make  such  contracts.    The  rca- 
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sonable  inference  rather  is  that,  subject  to  the  limitations  stated, 
they  may  be  made  in  this  commonwealth,  even  though  they  are 
not  contracts  of  insurance  as  defined  in  section  3.  In  other  parts, 
also,  of  the  insurance  statute  are  provisions  indicating  that  an- 
nuity contracts  as  well  as  those  of  endowment,  may  be  written 
under  the  Massachusetts  law.  See  R.  L.  c.  118,  §  11,  cl.  3;  Id. 
§§  68,  76.  And  in  the  revision  of  St.  1907  (c.  576),  although 
the  definition  of  R.  h.  c.  118,  §  3,  is  retained,  frequent  reference 
is  made  to  endowment,  pure  endowment  and  annuity  contracts, 
as  a  recognized  part  of  the  business  of  life  insurance  companies. 
See,  for  instance,  sections  11,  69,  75,  76,  81.  Section  80,  as 
amended  by  St.  1908,  c.  166,  in  dealing  with  the  options  open  to 
the  holder  in  case  of  surrender  of  the  policy,  provides  that  "in 
case  of  an  endowment  policy,  if  the  sum  applicable  to  the  pur- 
chase of  temporary  insurance  shall  l>e  more  than  sufficient  to  con- 
tinue the  insurance  to  the  end  of  the  endowment  term  named  in 
the  policy,  the  excess  shall  be  used  to  purchase  in  the  same  man- 
ner nonparticipating  paid-up  pure  endowment,  payable  at  the  end 
of  the  endowment  term  on  the  same  conditions."  And  the  same 
section,  as  further  amended  by  St.  1910,  c.  366,  concludes  in  these 
terms:  "The  provisions  of  this  section  shall  not  apply  to  an- 
nuities, or  to  policies  of  pure  endowment  with  or  without  return 
of  premiums,  or  to  survivorship  insurance,  and,  in  the  case  of  a 
policy  providing  for  both  insurance  and  annuity,  shall  apply  only 
to  that  part  of  the  contract  providing  for  insurance,  but  every 
such  contract  providing  for  a  deferred  annuity  on  the  life  of  the 
insured  only  shall,  unless  paid  for  by  a  single  premium,  provide 
that  in  the  event  of  the  nonpayment  of  any  premium  after  three 
full  years'  premiums  shall  have  been  paid,  the  annuity  shall  au- 
tomatically become  converted  into  a  paid-up  annuity  for  such  pro- 
portion of  the  original  annuity  as  the  number  of  completed  years' 
premiums  paid  bears  to  the  total  number  of  premiums  required 
under  the  contract." 

From  what  has  been  said  it  seems  clear  that  while  the  contract 
of  pure  endowment  in  question  is  not  one  of  insurance  as  defined 
by  R,  L.  c.  118,  §  3,  nevertheless  it  is  a  legal  contract  and  one 
which  the  Massachusetts  laws  do  not  prohibit  an  insurance  con>- 
pany  from  making.  In  form  it  complies  with  the  requirements  of 
section  65  in  distinctly  stating  "the  amount  of  benefits  payable, 
the  manner  of  payment  and  the  consideration  therefor."  As  it 
is  not  a  "contract  of  insurance"  within  the  definition  of  our  stat- 
ute, the  statutory  requirements  relative  to  medical  examination 
and  to  the  form  of  the  application  are  not  applicable  and  need  not 
be  considered.  Nor  is  this  a  contract  that  can  be  rescinded  as 
fraudulent  or  unconscionable.  Jenness  must  have  understood 
from  the  express  terms  of  the  application  that  the  premium  was 
not  to  be  returned  if  he  should  die  before  the  maturity  of  the 
pure  endowment.  The  premium  was  based  upon  the  standard 
American  Experience  Tables,  and  the  loading  added  for  expenses 
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was  less  than  4  per  cent.  The  wisdom  of  the  investment  which 
he  carried  for  more  than  four  years  was  for  him  to  determine. 
Lee  vs.  Kirby,  104  Mass.  420.  Finally,  that  the  making  of  the 
contract  in  controversy  was  within  the  charter  power  of  the  de- 
fendant corporation  apparently  is  not  questioned.  Its  amended 
charter,  adopted  under  the  New  York  Insurance  Law  of  1892 
(Laws  1892.  c.  690),  provides:  "Article  III.  The  business  of 
the  company  shall  be  insurance  on  lives  and  all  and  every  insur- 
ance pertainmg  to  life,  and  receiving  and  executing  trusts  and 
making  endowments,  and  granting,  purchasing  and  disposing  oi 
annuities,  such  kind  of  insurance  being  authorized  under  subdi- 
vision (i),  §  70,  of  the  Insurance  Law." 

We  are  of  opinion  that  the  rulings  requested  by  the  plaintifl 
so  far  as  material  were  rightly  refused.  In  accordance  with  the 
report,  the  verdict  for  the  defendant  is  to  stand. 

Ordered  accordingly. 


♦  •♦ 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    First  Department. 


ULMAN 


NEWMAN  et  al.* 

1.  REFORMATION  OF  INSTRUMENTS  —  EVIDENCE  —  SUFFI 

CIENCY. 
In  a  suit  to  reform  an  endowment  insurance  policy,  evidence  held  to  sho\ 

that  the  policy  was  taken  out  wholly  for  the  wife's  beneht  with  inten 

for  her  to  receive  the  proceeds,  whether  her  husband  lived  or  died. 
(For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig.  §§  157-193 

Dec.  Dig.  §  45.) 

2.  REFORMATION  OF  INSTRUMENTS— RIGHT  TO  REFORM. 
Plaintiff  had  her  husband's   life  insured,   under   an   agreement  that   sh 

should  pay  the  premiums,  and  the  policy  should  be  her  sole  property 
The  agent  who  took  the  application  secured  the  issuance  of  an  en 
dowment  policy,  which  provided  for  payment  to  plaintiff  only  in  cas 
of  her  husband's  death  before  maturity  of  the  policy.  Held  that,  a 
there  were  no  intervening  rights,  plaintiff  was  entitled  to  a  reformatio 
of  the  policy  so  that  the  proceeds  would  come  to  her  regardless  of  he 
husband's  death  or  survival,  for  the  issuance  of  a  policy  which  wa 
different  from  the  one  plaintiff  desired  was  a  constructive  fraud  upo 
her,  regardless  whether  the  insurance  agent  was  the  agent  of  plaintil 
or  the  insurer. 
(For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig.  §§  91-100 
Dec.  Dig.  §  26.) 

♦  Decision  rendered,  March  13,  1914.    146  N.  Y.  Supp.  696. 
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3.  REFORMATION    OF   INSTRUMENTS  —  GROUNDS   FOR   RE- 

FORMATION—MISTAKE. 

Where  it  was  the  intention  of  a  husband  and  wife  that  an  endowment 
policy  applied  for  by  the  husband  should  be  payable  to  the  wife  at  all 
events,  and  the  insurer  through  mistake  made  the  policy  payable  to 
the  husband  in  case  he  survived  until  its  maturity,  a  reformation  of 
the  instrument  will  be  granted  at  the  suit  of  the  wife. 

(For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig.  §§  69-71; 
Dec.  Dig.  §  17.) 

4.  LIMITATION  OF  ACTIONS— RUNNING  OF  STATUTE. 

A  wife  took  out  a  twenty-year  endowment  policy  on  the  life  of  her  husband 
under  an  agreement  that  she  should  pay  the  premiums  and  should 
receive  the  proceeds.  Through  mistake  the  insurer  made  the  policy 
payable  to  the  husband  in  case  he  survived  untiJ  its  maturity.  The  wife 
did  not  discover  the  mistake  for  over  ten  years,  but  during  that  time 
the  husband  asserted  no  rights  in  the  policy.  Held,  that  limitations 
had  never  begun  to  run,  the  policy  not  having  matured,  and  that  the 
wife  was  entitled  to  reformation. 

(For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  §§  337,  475,  476; 
Dec.  Dig.  §  96.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Augustina  Ulman  against  Max  H.  Newman,  as  receiver, 
and  others.  From  a  judgment  for  plaintiff,  defendant  receiver  appeals. 
Affirmed. 

Argued  before  Ingraham,  P.  J.,  and  McLaughlin,  Laughlin,  Dowling, 
and  Hotchkiss,  JJ. 

Charles  J.  Belfer,  of  Brooklyn,  for  Appellant. 
Abraham  P.  Wilkes,  of  New  York  City,  for  Respondent. 

Hotchkiss,  J. 

The  policy  is  a  $5,000,  twenty-year  endowment,  dated  March  29, 
1901.  In  case  of  death  it  is  payable  to  plaintitT,  and  in  case  of 
Ira's  surv^iving  until  1921  it  is  payable  to  him.  The  judgment  ap- 
pealed from  eliminates  from  the  policy  the  phrases  giving  Ira  an 
interest  therein.  The  appellant's  receivership  dates  from  June, 
1911.  The  action  was  begun  February  26,  1912.  The  insurance 
company  answered,  denying  knowledge  of  the  facts  on  w^hich  the 
claim  of  reformation  was  based,  and  alleged  that  it  was  indiffer- 
ent in  the  premises.  The  substance  of  the  court's  findings  was  as 
follows : — 

[i]  The  parties  were  married  in  May,  1892.  In  March,  1901, 
Rosenberg,  an  insurance  agent,  urged  plaintiff  to  have  her  hus- 
band's life  insured.  Thereupon  plaintiff  consented,  and  Ira  gave 
his  consent  on  the  understanding  that  the  policy  was  to  be  plain- 
tiff's sole  property  and  that  she  was  to  pay  all  the  premiums. 
Plaintiff  then  instructed  Rosenberg  to  obtain  a  policy  of  the  gen- 
eral type  in  question.  Rosenberg  secured  from  the  insurance 
company  an  application  blank  which  he  filled  out  and  which  Ira 
signed  without  reading,  and  thereupon  the  policy  was  issued  and 
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handed  to  Rosenberg,  who  delivered  it  to  plaintiff,  who  retained 
possession  of  it  until  possession  was  surrendered  to  appellant  on 
his  demand.  Plaintiff  did  not  examine  the  policy  and  was  ig- 
norant of  its  language  until  such  demand.  Plaintiff  from  her 
separate  estate  paid  all  the  premiums,  aggregating  $2,816.55.  It 
was  at  no  time  plaintiff's  intention  to  give  to  Ira,  nor  was  it  his 
intention  to  acquire,  any  rights  of  privileges  with  respect  to  the 
policy,  and  it  was  the  design  and  purpose  of  both  that  plaintiff 
should  have  the  sole  benefit  of  its  surrender  value  and  endow- 
ment features  as  well  as  the  benefit  flowing  to  her  as  payee  in  case 
of  death. 

I  think  the  findings  of  fact  are  supported  by  the  evidence. 
Having  regard  for  all  the  circumstances  of  the  parties,  my  con- 
clusion is  that  the  policy  was  taken  out  wholly  for  the  wife's 
benefit  with  intent  to  give  her  the  proceeds  whether  her  husband 
lived  or  died. 

It  is  true  there  is  no  finding  of  fraud  in  fact  or  of  mutual 
mistake  on  the  part  of  plaintiff  and  the  insurance  company.  Nor 
do  I  think  this  was  necessary.  The  court  found  that  Rosenberg 
was  the  agent  of  the  insurance  company  and  not  of  the  plaintiff. 
This  finding,  although  vigorously  assailed,  I  think  was  justified. 
Rosenberg  was  evidently  a  solicitor  of  insurance  and  as  such 
was  under  a  statutory  duty  to  procure  a  certificate  of  authority 
Laws  1889,  c.  282,  §  2.  He  was  the  medium  and  the  sole  medium 
through  which  the  company's  proposal  to  insure  and  the  plain- 
tiffs "application"  for  insurance  ripened  into  the  contract  evi- 
denced by  the  policy.  But  the  point  is  not  of  determinative  impor- 
tance. 

[2]  The  case  may  be  made  to  rest  on  the  doctrine  of  construc- 
tive fraud,  resulting  from  Rosenberg's  disobedience  of  plaintiff's 
directions  to  apply  for  a  policy  the  benefits  of  which  would  run 
wholly  to  plaintiff,  who  paid  the  consideration  therefor.  To  en- 
title plaintiff  to  relief,  it  makes  little  difference  whose  agent  Rosen- 
berg was.  If,  as  the  court  found,  he  was  defendant's  agent,  it 
was  constructive  fraud  for  the  company  to  draft  the  contract  in 
form  different  from  plaintiff's  instructions.  Hay  vs.  Star  Fire 
Ins.  Co.,  77  N.  Y.  235,  33  Am.  Rep.  607 ;  Phoenix  Fire  Ins.  Co. 
vs.  Gurnee,  i  Paige,  278,  19  Am.  Dec.  431,  Weed  vs.  Schenectady 
Ins.  Co.,  7  Lans.  452;  Goldsmith  vs.  Union  Mut.  L.  Ins.  Co.,  1^ 
Abb.  N.  C.  325.  If  Rosenberg  was  plaintiff's  agent,  the  result  of 
his  disobedience  worked  a  similar  fraud,  because,  by  error  and 
without  her  consent,  plaintiff's  property  was  diverted  to  a 
stranger,  who  paid  nothing  and  has  no  rights  in  the 
premises.  If  the  case  were  one  presenting  equities  in  either  the 
insurance  company  or  plaintiff's  husband,  the  situation  would  be 
different ;  but  here  no  rights  are  urged  in  opposition  to  plaintiff, 
save  such  as  are  set  up  in  her  husband's  behalf,  and  he  has  none. 
For  him,  under  such  circumstances,  to  be  decreed  to  be  the  bene- 
ficiary of  what  was  agreed  should  be  plaintiff's  and  for  which  she 
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alone  has  paid,  but  the  legal  title  to  which  was,  by  error  of  an- 
other, put  in  his  name,  would  be  a  fraud  indeed.  In  Gillespie  vs. 
Moon,  2  Johns.  Ch.  585,  599,  7  Am.  Dec.  559,  one  of  the  earliest 
cases  in  this  state  on  the  subject  of  reformation.  Chancellor  Kent 
on  the  authority  of  English  cases  said : — 

"Defects  in  mortgages,  contrary  to  the  intention  of  the  parties, 
have  also  been  made  good  against  subsequent  judgment  creditors, 
who  came  in  under  the  party,    *    *    *    bound  in  conscience  to 
correct  the  mistake." 
See,  also,  Gouvemeur  vs.  Titus,  6  Paige,  347. 
Actual  fraud  is  not  necessary,  and  where,  as  here,  there  has 
l>een  a  mistake  by  one,  and  where  the  other  party  to  the  contract, 
^ing  himself  indifferent  as  to  who  should  be  the  beneficiary  of  his 
obligation,  has  so  drawn  his  promise  as  to  cause  it  to  run  in  favor 
of  a  stranger  whom  the  other  party  never  intended  to  be  bene- 
fited, and  who  on  no  conceivable  ground  has  any  interest  in  the 
promise,  and  who*is  "bound  in  conscience  to  correct  the  mistake," 
I  tAink  his  refusal  or  failure  so  to  do  presents  a  case  of  construc- 
tive fraud  clearly  within  the  principles  on  which  jurisdiction  to 
reform  is  based. 
.  L^}   But  from  another  point  of  view,  the  case  is  clearly  brought 
yv-ithirx  the  well-established  rules  for  the  reformation  of  written 
^nstrixinents.     It  has  been  found  as  a  fact  that  Ira,  plaintiff's 
. -^^t>3.iid,  intended  that  the  insurance  should  be  wholly  for  plain- 
/''^  ^    "benefit.    The  application  was  signed  by  Ira.     In  thus  sign- 
-S^      ^J^  application  in  the  form  supplied  by  Rosenberg  and  in 
j^^^^^^^'ing  a  policy  different  from  that  agreed,  the  policy,  as  between 
^,^"      ^^xid  plaintiff,  was  the  result  of  mutual  mistake,  or  mistake 
^  .  ^f^l^intiff's  part  and  constructive  fraud  on  the  part  of  Ira.    In 
9o^^S^iple,  the  case  is  similar  to  Haack  vs.  Weicken,  118  N.  Y.  67, 
^V-*^^-   E.  133. 
tlj^  "^  H    Unless  the  action  is  defeated  by  the  statute  of  limitations. 


in 


^^^ 


Lct  that  plaintiff  failed  for  over  ten  years  to  discover  the  error 


rif^-t,*^^^  provisions  of  the  policy  is  not  of  itself  sufficient  to  bar  her 

^J^*     to  relief.    Treadwell  vs.  Clark,  190  N.  Y.  51,  82  N.  E.  505; 

/>^       ^^^nango  First  Nat.  Bank  vs.  Morgan,  73  N.  Y.  593 ;  Andrews 

l^\^^>^illespie,  47  N.  Y.  487.    In  Welles  vs.  Yates,  44  N.  Y.  525,  re- 

\.j^^^^;^^^tion  of  a  deed  was  decreed  after  a  delay  of  nineteen  years. 

tui    ,^^-^illespie  vs.  Moon,  2  Johns.  Ch.  585,  7  Am.  Dec.  559,  the 

jTj^  ^^^^Tce  was  not  discovered  for  fourteen  years.    In  Hay  vs.  Star 

V     ^      ^"s.  Co.,  supra,  Bidwell  vs.  Astor  Mutual  Trust  Co.,  16  N. 

tVi'^"*^^^*  and  Anderson  vs.  Met.  Life  Ins.  Co.,  18  Wkly.  Dig.  192,. 

1^,^^J^    was  a  delay  of  eight  years,  and  in  Goldsmith  vs.  Union- 


l^-T*^-    Life  Co.,  supra,  the  delay  was  ten  years.     In  Avery  vs 
t^^i^ble  Life  Soc,  117  N.  Y.  451,  23  N.  E.  3,  a  delay  of  fif 
^^      ^rears  was  held  to  deprive  plaintiff  of  the  right  to  equitable 
*" ;  but  the  circumstances  were  such  as  to  clearly  distinguish 
^^ase  from  the  present.    The  principles  governing  laches  as 
•-lids  for  denying  equitable  relief  in  cases  like  the  present  have 
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been  so  recently  declared  by  the  Court  of  Appeals  that  no  further 
discussion  on  this  point  is  necessary.    See  Groesbeck  vs.  Morgan, 

206  N.  Y.  385,  389,  99  N.  E.  1046;  Pollitz  vs.  Wabash  R.  R.  Co., 

207  N.  Y.  113,  130,  100  N.  E.  721. 
The   respondent  concedes  that,   if   the   statute-  of   limitations 

applies  in  favor  of  her  husband,  the  defendant  has  succeeded  tc 
his  right  to  i)lead  it  as  a  defense.  Assuming  the  law  to  be  such, 
I  do  not  think  the  statute  has  run.  The  policy  has  not  yet  ma- 
tured, and  nothing  has  become  payable  under  it,  nor  has  the 
husband  ever  asserted  any  right  to  or  interest  in  the  policy  ad- 
verse to  plaintiff.  Under  such  circumstances,  the  statute  never 
began  to  run,  or  at  least  did  not  begin  until  this  defendant  set  up 
a  claim  to  the  policy.    DeForest  vs.  Walters,  153  N.  Y.  229,  240, 

^  47  N.  E.  294 ;  Greenly  vs.  Shelmidine,  33  App.  Div.  559.  564,  H 

*T  N.  Y.  Supp.  176.    Furthermore,  inasmuch  as  the  ground  for  the 

'  .  relief  invoked  rests  on  fraud,  the  statute  would  not  begin  to  run 

JJ^  until  the  fraud  was  discovered.    Gallup  vs.  Bernd,  1  N.  Y.  Supp. 

"*  ' .  478s  affirmed  132  N.  Y.  370,  30  N.  E.  743. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


'*"!> 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    Third  Department. 


McCORMACK 
vs. 
)  SECURITY  MUTUAL  LIFE  INS.  CO.* 


1.  INSURANCE- LIFE  INSURANCE— NOTiCE. 

Under  Insurance  Law  (Consol.  Laws,  c.  28)  §  92,  requiring  insurance  com- 
panies to  send  notices  that  premiums  are  due,  and  providing  that  no  in- 
surance company  shall  declare  any  policy  forfeited  unless  a  written  or 
printed  notice,  stating  the  amount  of  the  premium  due.  ihe  place  and 
the  person  to  whom  it  is  payable,  shall  have  been  sent  at  least  fifteen, 
and  not  more  than  forty-five,  days  prior  to  the  day  when  the  premium  is 
payable,  a  notice  that  a  premium  is  payable  will  not  support  a  for- 
feiture, where  it  contained  many  alternative  directions  as  to  payment, 
and  was  incumbered  by  suggestions,  intimations,  and  advice;  the  notice 
required  by  the  statute  being  a  danger  signal  which  would  not  lull  the 
insured  into  false  security. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  908-911,  913;  Dec.  Dig.  $ 
354.) 

2.  INSURANCE-LIFE  INSURANCE— POWER  OF  OFFICERS. 
Where  the  field  superintendent  and  local  cashier  of  the  defendant  insur- 

♦  Decision  rendered,  March  4,  1914.    146  N.  Y.  Supp.  613. 
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ance  company  consented  to  the  reinstatement  of  a  life  policy  after 
lapse  in  payment  of  premiums,  with  knowledge  that  the  insured  was 
hopelessly  ill,  such  knowledge  is  chargeable  to  the  company,  and  it 
cannot  defeat  recovery  on  the  ground  that  a  statement  signed  by  the 
insured  recited  that  he  was  in  good  health. 
(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  968-997;  Dec.  Dig.  §  378.) 

3.  INSURANCE—LTFE  INSURANCE— INCONTESTABILITY. 

A  life  policy  contained  a  clause  providing  that  it  should  be  incontestable 
after  the  expiration  of  one  year.  It  was  forfeited  for  nonpayment  of 
premiums,  hut  was  reinstated  a  few  months  later  as  of  the  date  of 
the  forfeiture,  the  company  accepting  the  original  check  for  the  pre- 
mium, which  the  insured's  wife  had  negligently  failed  to  mail.  Held, 
that  the  policy  as  reinstated  related  back  to  the  time  of  the  forfeiture, 
and  it  became  incontestable  within  one  year  after  forleiture. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  932,  933;  Dec.  Dig.  §  365.) 
Smith,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Agnes  L.  McCormack  against  the  Security  Mutual  Life  In- 
surance Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Argued  before  Smith,  P.  J.,  and  Kellogg,  Howard,  and  Woodward, 
IT. 

RoUin  B.  Sanford,  of  Albany,  for  Appellant. 

Harvey  D.  Hinman,  of  Binghamton  (Jay  L.  Gregory,  of  Binghamton, 
of  counsel),  for  Respondent. 

Howard^  J. 
In  1901  the  Security  Mutual  Life  Insurance  Company  wrote  a 
policy  for  $2,000  on  the  life  of  John  A.  McCormack.  He  was  then 
a  sound  and  healthy  man;  afterwards  he  was  stricken  with  a 
fatal  malady,  with  which  he  suffered  for  several  years  and  then 
died.  On  December  12,  1910,  a  quarter-yearly  premium  became 
due  and  payable,  with  thirty  days*  grace.  On  November  12,  1910, 
a  notice  was  sent  out  by  the  company  and  received  by  the  assured, 
whereby  the  company  undertook  to  apprise  the  assured  of  his 
obligation  to  make  a  premium  payment  on  December  12th.  Mrs. 
McCormack,  the  wife  of  the  assured,  the  plaintiff  herein,  wrote  a 
check  on  December  5th  for  the  amount  due,  put  it  in  an  envelope, 
and  directed  the  envelope  to  the  company,  but  omitted  to  mail  it. 
On  February  13,  1911,  the  company  notified  the  assured  by  letter 
of  his  default,  and  suggested  that  he  arrange  for  a  reinstatement 
of  his  policy  Mrs.  McCormack  visited  the  office  of  the  local 
agent,  Miss  M.  F.  Hearley,  the  person  named  in  the  notice,  for 
the  purpose  of  inquiring  into  the  matter.  She  was  told  by  Miss 
Hearley  that  a  reinstatement  of  the  oolicy  was  necessary,  and  that 
Mr.  McCormack  must  certify  that  he  was  then  in  good  health. 
Mrs.  McCormack  told  the  agent,  so  she  says,  that  no  such  cer- 
tificate could  be  made,  for  her  husband  was  then  and  had  been  for 
years  in  bad  health.    But  the  assured  did  ultimately  sign  such  a 


Digitized  by 


Google 


562 


Insurance  Law  Journal  Vol.  43.       [May,  1914. 


-I 


I 


, 


I 


^      ^ 


certificate,  and  was,  in  form,  reinstated  by  the  company.     He 
died  January  2,  1912. 

[1]  The  defense  to  this  action,  brought  on  the  policy,  is  that  the 
policy  was  forfeited  by  the  nonpayment  of  the  premium  due  De- 
cember 12,  1910,  and  that  the  reinstatement  was  procured  by 
fraud  and  false  statements.  And  so  we  must  first  inquire  whether 
there  was  a  forfeiture. 

Section  92  of  the  Insurance  Law  requires  insurance  companies 
to  send  out  to  policyholders  a  notice  that  premiimis  are  due.    This 
section  provides  that  no  insurance  company  shall  declare   any 
policy  forfeited : — 
"unless  a  written  or  printed  notice  stating  the  amount  of  such 


premmm. 


*    due  on  such  policy,  the  place  where  it  shall 


be  paid,  and  the  person  to  whom  the  same  is  payable,  shall  have 
been  duly  addressed  and  mailed  to  the  person  whose  life  is  in- 
sured *  *  *  at  least  fifteen  and  not  more  than  forty-five  days 
prior  to  the  day  when  the  same  is  payable.  The  notice  shall  also 
state  that  unless  such  premium,  then  due,  shall  be  paid  to  the 
corporation,  or  to  the  duly  appointed  agent  or  person  authorized  to 
collect  such  premium  by  or  before  the  day  it  falls  due,  the  policy 
and  all  payments  thereon  will  become  forfeited  and  void  except 
as  to  the  right  to  a  surrender  value  or  paid-up  policy  as  in  this 
chapter  provided." 

The  notice  which  the  company  sent  to  the  assured  in  this  case 
reads : — 

"Security  Mutual  Life  Insurance  Company,  Binghamton,  N.  Y. 

"Dear  Sir:  On  or  before  Dec.  12th,  1910,  a  premium  payment 
of  sixteen  and  85/100  dollars,  for  the  regular  quarter-yearly 
payment  required  to  renew  policy  No.  34629  on  the  life  of  John 
A.  McCormack  in  this  company,  will,  if  such  policy  be  in  force  on 
that  day,  but  not  otherwise,  become  due  and  payable  to  the  comp- 
troller of  the  company  at  its  office,  Security  Mutual  Life  Building, 
Binghamton,  N.  Y.,  and  unless  said  premium  shall  be  paid  on  or 
before  said  date,  the  policy  and  all  payments  made  thereon  will 
become  forfeited  and  void,  except  that  this  notice  shall  not  aflFect 
any  right  to  paid-up  or  extended  insurance,  or  to  thirty  days'  grace, 
if  provided  for  in  the  policy  contract. 

"The  acceptance  of  any  premium  by  the  company  after  the  date 
when  due  is  subject  to  the  condition  that  the  insured  is  in  good 
health,  and  an  expressed  warranty  upon  the  part  of  the  holder 
of  the  policy  to  that  effect,  and  shall  not  be  construed  as  a  waiver 
of  the  conditions  of  the  policy  as  to  future  pa)anents,  nor  as 
establishing  a  course  of  dealing  between  the  company  and  the 
holder  of  the  policy. 

"The  sending  of  this  notice  shall  not  be  held  to  waive  any  for- 
feiture or  lapse  of  the  policy,  if  any  previous  payment  has  not 
been  made. 

"No  agent,  collector,  or  other  person,  except  the  president. 
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vice-president,  comptroller,  or  secretary,  has  authority  to  receive 
payment  of  a  premium,  after  it  becomes  due,  or  to  extend  the  time 
ifor  the  payment  of  a  premium,  or  to  grant  permits,  or  to  make, 
alter,  restore,  or  discharge  policy  contracts,  or  to  waive  any  con- 
dition thereof. 

"Dated  Binghamton,  N.  Y.,  Nov.  12th,  1910. 
"Return  this  receipt  with  your  remittance. 

"Chas.  A.  La  Due  Secretary. 

"All  premiums  are  due  at  the  office  of  the  company  in  the  city 
of  Binghamton,  N.  Y.,  but  for  the  convenience  of  policyholders 
pa3anents  may  be  made  on  or  before  the  date  when  due  to  an 
authorized  collector  in  exchange  for  the  company's  receipt  there- 
for, signed  by  the  secretary,  and  countersigned  by  the  collector. 

"Payment  may  be  made  to  M.  F.  Hearley,  80  State  Street, 
Albany,  N.  Y.,  authorized  collector. 

"Pay  now  and  avoid  overlooking  it.  M.  F.  H." 

It  is  unnecessary  to  analyze  this  notice.  It  is  sufficient  to  say 
that  in  our  judgment  it  does  not  comply  with  the  statute  either 
literally  or  substantially ;  this  is  apparent  on  its  face.  Its  form, 
its  verbiage,  its  surplusage;  its  suggestions,  intimations,  and 
advice,  intermingled  with  the  language  of  the  statute,  are  all 
repugnant  to  directness  and  simplicity.  The  notice  is  intended 
to  be,  as  the  plaintiff's  attorney  has  well  expressed  it,  a  "danger 
signal."  But  the  danger  signal  is  here  confused  with  a  dozen 
other  signals.  There  is  no  excuse  for  this;  no  necessity  for  it. 
If  the  insurance  company  wishes  to  convey  this  additional  in- 
formation to  its  policyholders,  it  must  do  so  at  other  times  than 
when  sending  out  premium  notices,  and  on  other  papers.  But  it 
is  urged  that  the  plaintiff  received  the  notice  and  attempted  to 
act  upon  it,  and  therefore  if  it  was  in  some  degree  defective,  it 
served  its  purpose,  and  the  plaintiff  was  not  harmed.  But  neither 
was  the  company  harmed  by  the  default  in  payment ;  it  received 
the  same  amount  of  money  and  the  same  identical  check  which  it 
would  have  received  if  the  premium  had  been  paid  when  due. 
And  we  cannot  be  certain  that  the  plaintiff  was  not  harmed ;  the 
peculiar  and  ambiguous  language  of  the  notice  may  have  lulled 
her  somewhat  into  repose.  She  may  not  have  been  spurred  on 
by  fear  of  forfeiture,  as  perhaps  she  would  have  been  by  the 
simple,  direct  language  of  the  statute.  The  law  abhors  the  for- 
feiture of  insurance  policies  on  technical  grounds,  and  in  order 
to  effect  a  forfeiture,  the  statute  must  be  strictly  complied  with. 
This  court  has  already  taken  a  position  on  this  subject.  Flint  vs. 
Provident  Life  &  Trust  Co.,  157  App.  Div.  855,  141  N.  Y. 
Supp.  1 1 19.  There  is  no  reason  to  change  that  position  now. 
The  notice  must  be  held  to  have  been  defective  and  insufficient 
to  work  a  forfeiture. 

[2]  Having  reached  the  conclusion  that  the  policy  was  never 
forfeited,  it  was  not  strictly  necessary  to  make  further  examina- 
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tion  of  this  case.  It  may  not  be  unprofitable,  however,  to  do  so 
Although  the  adjudicated  cases  in  this  state  are  by  no  mean* 
harmonious  on  the  subject,  the  weight  of  authority  is  to  the  effeci 
that  agents  of  insurance  companies  cannot,  by  any  statementi 
which  they  may  make,  waive  or  alter  the  written  conditions  oi 
policies.  But  that  rule  is  not  controlling  here,  for  the  situatior 
before  us  presents  a  different  question.  We  are  now  to  deter- 
mine whether  knowledge  on  the  part  of  agents  becomes  knowl- 
eiige  on  the  part  of  the  company.  That  is  the  question  before  us 
now.  The  jury  has  found  in  this  case  that  two  agents  of  the 
company — a  local  agent  and  a  "field  superintendent" — .  had  full 
knowledge  of  the  condition  of  health  of  the  insured  at  the  time 
the  policy  was  reinstated.  The  finding  of  the  jury  cannot  be 
doubted,  for  it  comports  with  the  probabilities  of  the  case  and 
with  common  knowledge  as  to  the  methods  of  insurance  agents. 
The  field  superintendent,  by  his  title  of  office,  as  well  as  by  his 
testimony,  appears  to  have  been  a  representative  of  much  impor- 
tance in  the  company.  His  jurisdiction  extended  all  over  the 
United  States.  His  duties  were  general  and  supervisory  in 
character.  If  he  knew  of  reasons  why  a  person  ought  not  to  be 
reinstated,  it  was  his  duty,  so  he  tells  us,  to  report  such  informa- 
tion to  the  company.  Under  these  conditions  it  should  be  held 
that  knowledge  on  the  part  of  this  agent  was  knowledge  on  the 
part  of  the  company.  It  follows  that,  the  company,  having  full 
knowledge  of  the  condition  of  health  of  the  assured  at  the  time 
it  reinstated  his  policy,  it  is  estopped  from  setting  up  as  a  defense 
the  false  statements  in  his  application  for  reinstatement.  The 
company  knew  that  Mr.  McCormack  was  desperately  sick.  Not- 
withstanding this,  with  its  eyes  wide  open,  it  reinstated  his  policy. 
It  cannot  now  complain. 

[3]  And  there  is  still  another  feature  of  this  case  worthy  of 
consideration.  The  process  of  reinstatement  here  cpnsisted  of 
the  acceptance  by  the  company  of  the  original  check  drawn  by  the 
plaintiflF  for  the  payment  of  the  premium  and  the  delivery  by  the 
company  of  the  original  receipt  to  the  plaintiflf.  No  new  written 
contract  was  executed.  The  "reinstatement"  was  a  reissuance 
of  the  old  policy.  That  is,  the  policy  having  ceased  to  exist,  as 
the  company  claimed,  on  December  12,  19 10,  it  did  not  make  out 
a  new  policy  when  it  resumed  relations  with  the  plaintiflF,  but 
issued  the  old  policy  over  again,  and  dated  it,  in  eflfect,  December 
12,  1910.  This  must  be  so,  otherwise  the  amount  received  by  the 
company  in  premiums  between  December  12,  1910,  and  about 
February  18,  191 1,  was  money  accepted  and  retained  by  the  com- 
pany when  there  was  no  policy  in  existence.  This  plan  avoided 
all  gaps  and  interims.  The  old  policy,  issued  anew,  was  to  bear 
date  December  12,  1910.  That  this  was  the  distinct  understand- 
ing of  the  parties  is  clearly  apparent.  This  being  so,  the  incon- 
testability clause  must  be  held  to  apply  to  the  "reinstated"  policy 
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with  the  same  force  and  effect  as  it  did  to  the  original  policy. 
This  is  equitable  and  just,  and  has  been  sanctioned  by  the  Court 
of  Appeals.  Teeter  vs.  United  Life  Insurance  Association,  159 
N.  Y.  411,  54  N.  E.  72.  Therefore  it  follows  that  after  one  year 
from  December  12,  1910,  the  policy  Was  incontestable. 

THie  judgment  of  the  trial  term  should  be  reversed,  and  judg- 
ment for  the  relief  demanded  in  the  complaint  rendered  for  the 
plaintiff,  with  costs. 

We  disapprove  of  the  finding  of  fact  made  by  the  trial  court,  to 
the  effect  that  the  defendant  duly  rescinded  the  contract  of  insur- 
ance and  reinstatement.  All  concur,  except  Smith,  P.  J.,  dissent- 
ing and  Lyon,  J.,  not  sitting. 

Kellogg,  J.  (concurring). 

The  jury  has  found  that  the  general  field  superintendent,  at 
the  interview  in  February,  191 1,  and  the  cashier  at  and  prior  to 
that  time,  understood  the  condition  of  the  health  of  the  insured. 
The  trial  justice  has  not  disturbed  those  findings,  but  upon  the 
theory  that  they  had  such  knowledge,  says  the  fact  is  immaterial 
under  the  authorities.  The  jury  has  believed  the  plaintiff  rather 
than  those  officials.  The  plaintiff  says  the  petition  for  reinstate- 
ment was  made  after  the  cashier  knew  of  the  ill  health  of  the 
assured,  and  after  plaintiff  had  informed  her  that  she  could  not 
truthfully  make  the  petition,  and  that  when  she  explained  that 
the  check  had  been  put  in  the  envelope,  and  she  was  surprised  to 
find  that  it  was  not  mailed,  the  cashier  said  she  was  very  sorry 
about  it,  and  "she  knew  the  company  would  do  what  was  right." 
After  the  petition  had  been  forwarded  the  cashier  called  the 
plaintiff  to  her  office  and  introduced  her  to  the  general  field  super- 
intendent, and  said  that  he  had  brought  the  reinstatement  paper 
to  her  from  Binghamton,  the  home  of  the  company.  He  delivered 
it  to  her  and  said : — 

"knowing  the  condition  of  affairs,  and  knowing  how  very  sick 
my  husband  was,  that  the  company  had  done  me  a  very  great 
favor  in  reinstating  him.'* 

She  had  the  right  to  believe,  and  evidently  did  believe,  that  he 
came  to  her  as  the  representative  of  the  home  office  to  close  the 
transaction  with  her.  He  had  a  general  supervisory  power  over 
agents  and  to  look  out  for  the  interest  of  the  company  wherever 
he  is.     He  says: — 

"that  if  he  knew  an  applicant  was  not  entitled  to  reinstatement, 
it  would  be  his  duty  to  report  the  facts  to  the  company  at  once." 

If  he  was  intrusted  by  the  home  office  with  a  reinstatement  to 
deliver,  and  delivered  it  to  the  party  known  by  him  to  be  in  ill 
health,  he  bound  the  company,  where  the  party  has  relied  upon  his 
acts.  The  plaintiff  evidently  had  no  exact  knowledge  of  the 
powers  of  the  superintendent  or  the  cashier.  She  may  have  ex- 
aggerated the  authority  of  the  cashier,  as  over  her  desk,  in  large 
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letters,  was  the  placard  "Security  Mutual  Life  Insurance  Com- 
pany." That  fact,  and  the  fact  that  the  superintendent  brought 
the  reinstatement  papers  from  the  home  office,  undoubtedly  caused 
her  to  believe  that  she  was  dealing  with  the  company.  The  cor- 
respondence between  the  cashier  and  the  company  with  reference 
to  the  petition,  the  reinstatement,  and  the  check  is  not  in  evidence. 
It  was  her  duty  to  inform  the  company  of  the  known  condition 
of  the  insured.  We  must  assume  that  she  performed  that  duty, 
in  the  absence  of  proof  to  the  contrary.  There  is  no  proof  that 
she  and  the  superintendent  failed  to  perform  their  duties  to  the 
company.  The  medical  examiner  says  he  did  not  know,  but  the 
correspondence  was  not  with  him,  and  the  superintendent  did  not 
report  to  him.  The  petition  was  simply  handed  over  to  him  by 
the  company  for  his  consideration.  If  the  company  felt  that 
under  the  circumstances  it  was  not  just  or  wise  for  it  to  contest 
its  liability  upon  technical  grounds,  evidently  it  would  not  have 
informed  the  medical  examiner,  as  his  approval  was  desired.  If 
the  plaintiff  is  telling  the  truth  about  the  attempt  to  mail  the 
check  and  the  reinstatement,  the  company  would  at  least  have 
been  acting  very  technically  and  shortsightedly  if  it  had  refused 
reinstatement.  The  insured  was  helpless  and  failing  in  strength 
from  day  to  day;  the  insurance  was  constantly  in  the  mind  of 
himself  and  wife ;  the  default  was  purely  accidental.  If  the  com- 
pany did  not  have  knowledge  of  the  condition  of  the  health  of 
the  insured,  the  circumstances  were  such  that  it  is  estopped  by 
the  acts  of  its  representatives  under  the  circimistances  shown. 

At  the  time  of  the  default  the  policy  had  a  surrender  value  of 
$900 ;  there  was  a  note  against  it  of  $282.  The  husband  was  in 
a  hopeless  condition,  and  clearly  could  survive  but  a  short  time. 
If  the  company  had  refused  reinstatement,  it  would  have  been 
easy  for  her,  in  his  condition  of  health,  to  borrow  the  amount  of 
the  loan  upon  the  strength  of  the  paid-up  policy,  which  would 
have  resulted,  at  the  worst,  in  her  receiving  $618.  The  plaintiff 
had  no  intention  to  defraud  the  company.  She  was  acting  with 
its  representatives,  who  knew  the  facts  as  well  as  she  did;  she 
believed  they  were  honestly  representing  the  company,  and  in 
fact  were  the  company. 

The  cases  relied  upon  by  the  respondent  indicate  that  the  cashier 
had  not  the  power  to  bind  the  company  by  knowledge  which  she 
had  and  did  not  communicate  to  the  company.  We  need  not 
quarrel  with  them,  for  the  fair  inference  is  that  the  company  had 
the  knowledge.  If  the  general  field  superintendent  can  bring 
from  the  home  office  and  deliver  a  reinstatement  to  a  dying  man, 
under  circumstances  which  render  such  delivery  just  and  reason- 
able, and  the  company  can  avoid  the  effect  of  it  after  the  assured, 
relying  upon  it,  has  allowed  the  time  to  obtain  the  surrender 
value  on  the  policy  to  lapse,  then  technicality  prevails  over  justice. 
I  think  the  verdict  of  the  jury,  and  the  inferences  fairly  coming 
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from    it,  indicate  that  the  company  had  knowledge  of  the  con- 
dition of  the  insured  at  the  time  it  received  the  check  for  the 
premium  in  dispute,  and  that  it  is  therefore  liable  on  the  policy. 
The  company  received  a  check  which  had  been  drawn  in  De- 
cember, and  signed  the  receipt  prepared  for  the  December  pay- 
ment,   giving  it  the  date  of  December  10,  1910,  and  marking  it 
"Reiristated."    It  was  practically  ignoring  the  fact  that  there  had 
l>een    sl  default,  and  was  treating  the  matter  as  if  the  check  had 
l>«en    received  in  due  course  of  mail.    It  was  not  going  too  far, 
under   all  the  circumstances,  to  say  that  the  reinstatement  was 
^ated   back  as  of  December  10,  1910,  and  under  the  terms  of  the 
I>c>licy  was  incontestable. 

Iri     addition  to  the  criticisms  on  the  notice  made  by  Justice 

H[ow3.rd,  it  should  be  stated  that  the  notice  is  conditional  upon 

^s    f3.ce.    It  states  that  the  premium  will  be  due  upon  a  certain 

^^y»    if  the  policy  is  in  force  on  that  day.    Why  throw  a  doubt 

^F>c>n    the  validity  of  the  policy?    Why  leave  it  to  the  assured  to 

5*^^^ limine  whether  the  premium  is  due  on  that  day  or  not?    The 

:^^^^    r-equired  the  company  to  give  notice  of  the  fact,  and  did  not 

^'^^^^i^d  that  whether  the  premium  was  due  or  not  should  be  worked 

^'^^^   in  the  mind  of  the  insured.     The  law  contemplates  by  the 

^^^i^^^  that  it  should,  in  substance,  be  a  demand  for  the  payment 

^^    ^^-      certain  sum  of  money  on  a  day  stated.     A  demand  by  a 

*^*^.iiTi^iff^  as  a  basis  for  a  replevin,  that  the  property  be  delivered 

-^^    hixn  if  he  is  the  owner,  and  if  he  is  entitled  to  the  possession, 

^^     ^^<r>-t  the  unequivocal  positive  demand  which  the  law  contem- 

2   ^5^^s.     It  is  not  an  absolute  requirement  that  the  property  be 

j^^**"^^^red  as  matter  of  right.    The  party  making  a  demand  must 

3-^^^      ^side  all  doubt,  and  by  positive  act  assert  his  right.     The 

y,^^*^-^"t:e  contemplates  that  the  notice  shall  only  be  given  to  those 

tj-^^^^^     liave  a  legal  policy,  and  that  it  shall  be  a  positive  statement 

^  ^  ^  _  ^  certain  sum  of  money  is  due  on  a  date  specified,  and  that 

^^  i  Xure  to  make  payment  will  avoid  policy. 

^     "^   l^e  notice  requires  payment  to  the  comptroller  at  Binghamton, 

<fj^!S?^        is  signed  by  the  secretary.     A  postscript,  with  the  initials 

^  3^.  H.,"  authorized  the  payment  to  any  authorized  collecting 

1^^^-*^^  't:  having  a  receipt.    We  do  not  know  how  many  such  agents 

jj       ^^^^  are.     It  also  states  that  payment  may  be  made  to  M.  F. 

^  ^^^^  ^^^ley,  authorized  collector,  at  Albany.     This  was  confusing.' 

sj^^^^  ^:rhnical  effect  is  sought  to  be  given  to  the  notice ;  it,  therefore, 

hg-j    '^-^^Id  comply  with  the  law.    The  court  cannot  be  called  upon  to 

pW  ^^      it  out.    I,  therefore,  favor  a  reversal  and  judgment  for  the 

-^^^  Smith,  P.  J.  (dissenting). 

•     ^T^^hatever  may  be  the  hardship  of  this  particular  case,  this 

^^^^^^S^tnent  cannot  be  reversed  without  revolutionizing  the  law  of 

Q^^^^^acts.    If  the  statute  had  required  a  notice  for  the  payment 

X^i'emiums  to  be  in  any  particular  form,  it  would  so  have  pre- 
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scribed.  That  the  notice  required  by  the  statute  is  embodied  ii 
the  notice  sent  is  unquestioned.  That  other  matters  included  ii 
the  notice  can  be  held  to  vitiate  the  notice  given,  in  my  judgment 
does  violence  both  to  law  and  reason.  The  holding  that  the  knowl 
edge  of  the  field  superintendent,  so-called,  was  the  knowledge  o 
the  company,  for  the  purpose  of  holding  the  company  estopped 
goes  further  than  any  case  has  ever  gone  in  this  state,  or  an; 
other  state,  in  the  construction  of  life  insurance  contracts,  and  i 
a  judicial  abrogation  of  the  contract  made  between  the  partie 
that  a  waiver  can  only  be  made  by  certain  officers  of  the  company 
of  whom  the  field  superintendent  was  not  one.  Furthermore 
the  holding  that  the  false  representation  made  in  the  statement  fo 
a  renewal  of  the  insurance  did  not  vitiate  such  insurance  not  onl; 
goes  beyond  all  authority,  but  is  condemned  by  the  reasoning  i: 
those  cases  which  have  held  that  the  knowledge  of  the  medica 
examiner  in  certain  cases  as  to  the  condition  of  the  insured  ma; 
be  held  to  estop  the  company  in  case  of  a  false  statement  mad 
by  such  medical  examiner  and  innocently  approved  by  the  part; 
seeking  insurance.  The  opinion  in  the  case  of  Hook  vs.  Mich 
igan  Life  Insurance  Co.,  in  44  Misc.  Rep.  478,  90  N.  Y.  Supp 
56,  shows  clearly  that  the  rule  of  estoppel  has  never  been  applie< 
to  forbid  companies  to  claim  exemption  by  reason  of  false  state 
ments  in  the  application  for  insurance,  where  the  statement  wa 
made  by  the  party  himself,  knowing  the  same  to  be  false.  Thi 
decision  was  approved  unanimously  by  this  court  in  139  Apf 
Div.  922,  123  N.  Y.  Supp.  1 121. 

Nor  do  I  think  the  plaintiflf  is  saved  by  the  nonforfeiture  claus 
in  the  contract.  The  reinstatement  was  in  fact  made  in  Februar 
of  191 1.  He  died  in  January  of  the  year  following,  so  that  on 
full  year  had  not  in  fact  passed  since  the  reinstatement.  There  i 
not  one  particle  of  evidence  to  show  that  the  company  intende 
to  make  the  reinstatement  effectual  as  of  any  prior  date.  Th 
check  which  was  received  was  dated  before  the  forfeiture.  Th 
check,  of  course,  did  not  bear  interest,  and  it  might  have  bee 
dated  back.  In  any  event  its  date  is  immaterial.  The  fact  the 
the  reinstatement  involved  the  payment  of  premiums  as  upon  th 
original  contract  cannot  date  back  the  renewal  contract  for  th 
purpose  only  of  making  applicable  the  nonforfeiture  clause,  witl" 
out  facts  authorizing  a  finding  that  it  was  so  intended  by  bot 
parties  to  the  contract. 

I,  therefore,  vote  for  an  affirmance  of  this  judgment. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    Fourth  Department. 


BENARD  ET  AL. 

vs. 

PROTECTED  HOME  CIRCLE.* 

J.  INSURANCE— LIFE  INSURANCE— "SUICIDE." 
Suicide,"  as  used  in  a  suicide  clause  in  a  benefit  certificate,  implies  a 
niental  appreciation  of  the  act  of  self-killing,  which  an  insane  person 
could  not  have. 
<F'or  other  caseS;  see  Insurance,  Cent.  Dig.  §  1956;  Dec.  Dig.  §  788.) 
^^or  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6764-6769;  vol. 
8,  p.  7809.) 

^-   I-NTSURANCE— MUTUAL  BENEFIT  INSURANCE— BURDEN  OF 

PROOF— SinCIDE. 
*  "e    defense  of  self-destruction  is  an  affirmative  defense  the  burden  of 

proving  which  rests  on  the  association  in  an  action  on  a  mutual  benefit 

Certificate,  and  hence  it  must  show  that  the  poison  taken  by  insured 

"W'a.s  not  taken  \^y  mistake. 
C^^^or  other  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002;  Dec.  Dig.  §  817.) 

^-   flsr  5;  t TRANCE  —  MUTUAL  BENEFIT  INSURANCE  —  SUICIDE 

CLAUSE. 
^  dause  of  a  mutual  benefit  certificate  exempting  from  liability  for  death 

^T-om  suicide  would  not  be  applicable  if  insured  took  pcison  through 

rni  stake. 
^^^^r-  other  cases  see  Insurance,  Cent.  Dig.  §  1956;  Dec.  Dig.  §  788.) 

^-   ^/V'^  IDENCE— PRESUMPTIONS— SANITY. 
f^^^^^^  Js  presumed;  that  being  the  normal  human  condition. 
*-^*"   CDther  cases,  see  Evidence,  Cent.  Dig.  §  83;  Dec.  Dig.  §  63.) 

^\  ^^V^IDENCE— PRESUMPTIONS— SUICIDE. 

^  '^^o     suicide  is  unlawful  and  immoral,  it  is  presumed  that  insured*s  death 

^^^     "^^  3s  not  caused  by  suicide 

*^*"    other  cases,  see  Evidence,  Cent.  Dig.  §  81 ;  Dec.  Dig.  §  60.) 

•    -^  ^  SUR  A NCE- MUTUAL    BENEFIT    INSURANCE— ACTIONS— 
£^^^,    J'^JRY  QUESTION— CAUSE  OF  DEATH. 

T.^X-ce  in  an  action  on  a  mutual  benefit  certificate  held  to  make  it  a 
J  lary  question  whether  insured  took  poison  by  mistake  or  for  suicidal 
r  J;*      T^  "^  irpose. 

^~^*"    other  cases,  see  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 


»wppeal  from  Trial  Term,  Cattaraugus  County, 
action  by  Martha 
5.    From    a   judgn 
^>ew  trial  ordered. 


Ci^     .^'^ction  by  Martha  Benard  and  another  against  the  Protected  Home 
an^^j   ^^.   From   a   judgment   for   defendant,    plaintiffs    appeal.     Reversed, 


-t^ecision  rendered,  March  4,  1914.    146  N.  Y.  Supp.  232. 
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Argued  before  Kruse,  P.  J.,  and  Robson,  Footc,  Lambert,  and  Mci 
relMJ. 

Henry  Donnelly,  of  Olean,  for  Appellants. 
George  A.  Larkin,  of  Olean,  for  Respondent 

Lambert,  J. 

This  is  an  action  to  recover  upon  a  contract  of  life  insuranc 

issued  by  the  respondent,  upon  the  life  of  George  Benard.    Th 

issuing  of  the  certificate,  the  payment  of  all  premiums  due,  an 

the  death  of  the  insured  are  all  conceded.    The  defense  is  base< 

upon  the  conceded  fact  that  Benard  died   from  carbolic  aci( 

administered  by  his  own  hand.     In  this  connection,  there  is  in 

^-•j  voked  a  suicide  clause  in  both  the  certificate  of  insurance  and  i; 

'*!  the  by-laws  of  the  respondent.    Both  these  clauses  are  set  fortl: 

**    •  in  full,  in  the  answer. 

'  Plaintiffs  do  not  attempt  to  combat  the  proof  that  the  insure 

,  /}J^  *  ^^^  ^^^  death  from  self-administered  carbolic  acid,  and  that  con 

•     "I  elusion  is  required  from  the  evidence.    But  to  escape  the  conse 

^^  quences  of  the  provisions  in  avoidance  of  the  policy  plaintiff 

;  'rt.  advance  two  arguments. 

'    ;j"  [i]  It  is  first  urged  that  the  defense  in  avoidance  is  afiirma 

^  tive  in  character  and  that  its  burden  rests  upon  the  respondent 

that  respondent,  in  its  answer,  has  urged  the  sole  defense  o 

*  suicide;  that  the  act  of  suicide,  under  our  decisions,  implies  an 

7m  requires  that  the  suicide  be  a  sane  person,  capable  of  appreciatin: 

■•  the  character  and  consequences  of  his  acts;  and  that  the  evidenc 

!"  in  this  case  presents  a  question  of  fact  as  to  whether  or  not  th 

insured  was  possessed  of  that  degree  of  mentality.    It  is  true  tha 

our  Court  of  Appeals  has  held  that  an  insane  man  cannot  commi 

^  suicide.     That  suicide  implies  a  mental  appreciation  of  an  ad 

f  such  as  an  insane  man  could  not  have.    Meachem  vs.  Associatior 

f  120  N.  Y.  242,  24  N.  E.  283;  Shipman  vs.  Home  Circle,  17- 

.  ,  N.  Y.  398,  67  N.  E.  83,  63  L.  R.  A.  347.    But  this  entire  argu 

•J  ment  rests  upon  the  narrow  construction  of  the  answer,  as  raisin] 

,'  solely  the  defense  of  suicide,  in  its  strict  sense.    I  cannot  acced 

*•  to  that  construction  of  this  pleading.     The  answer  pleads  th 

self-destruction  clauses  of  both  the  by-laws  and  the  certificate 
Such  clauses,  as  will  be  seen  from  an  examination  of  them,  ar 
sufficiently  broad  to  void  this  policy  regardless  of  the  menta 
condition  of  the  insured,  and  it  therefore  seems  to  me  that,  ii 
asserting  "suicide"  as  a  defense,  that  defendant  should  be  deeme< 
to  have  used  that  term  in  its  colloquial  sense  as  embracing  all  act 
of  self-destruction,  regardless  of  the  mental  condition  of  the  sut 
ject. 

[2,  3]  The  second  argument  of  the  appellant  is  somewhat  dif 
ferent  and  has  more  merit.  It  must  be  conceded  that  the  defens 
of  self-destruction  is  affirmative,  and  that  the  burden  of  sustain 
ing  it  rests  upon  the  defendant.  In  establishing  that  defense  i 
was  incumbent  upon  the  defendant  to  negative  the  possibility  0 
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this  acid  having  been  taken  by  mistake;  for,  if  taken  through 
error,  then  clearly  the  clause  of  the  policy,  in  avoidance,  is  not 
applicable.  It  is  urged  by  appellant  that  defendant  has  not  met 
that  burden,  so  conclusively  as  to  resolve  that  question  into  one 
of  law,  rather  than  one  of  fact.  The  effect  of  the  holding  of  the 
trial  court,  in  directing  a  verdict  for  the  plaintiff  for  the  amount, 
only,  of  premiums  paid,  is  that  the  evidence  adduced,  upon  this 
affirmative  defense,  by  both  sides,  permits  but  the  single  inference 
that  the  acid  was  taken  intentionally.  If  such  court  was  right  in 
this  conclusion,  then  such  question  was  properly  handled  as  one  of 
law.  But,  if  contrary  inferences  are  permissible  from  such  evi- 
dence, then  such  evidence  should  have  been  submitted  to  the  jury. 

Briefly  stated,  the  evidence  pertinent  is  as  follows :  The  insured 
was  a  young  man  about  thirty-eight  years  of  age.  He  was  a  bar- 
ber by  occupation,  owning  his  own  shop..  For  some  years  his 
health  had  been  poor,  requiring  him  at  various  times  to  seek  em- 
ployment taking  him  into  the  outdoor  air.  He  suffered  great 
pain  at  intervals.  His  eyesight  was  poor;  the  sight  of  one  eye 
being  almost  entirely  gone.  He  was  under  a  physician's  care  and 
customarily  carried  upon  his  person  bottles  of  remedies,  at  least 
one  of  which  was  a  four-ounce  bottle.  On  the  day  of  his  death 
and  about  two  hours  previously  thereto,  he  purchased  of  a 
druggist  a  four-ounce  bottle  of  carbolic  acid.  He  had  made  similar 
purchases  before.  That  particular  kind  of  acid  was  in  use  by  him 
for  sterilizing  his  barber  tools.  Just  before  his  death  he  went 
into  a  saloon  and  with  a  pencil  wrote  something  upon  a  piece  of 
paper.  He  then  called  for  a  glass  of  beer  and  took  it  to  a  table  in 
the  place.  Soon  afterwards  he  called  for  another,  saying  that  he 
had  broken  the  first.  Although  no  broken  glass  was  to  be  seen,  the 
bartender  gave  him  another,  which  he  took  into  the  water-closet. 
He  was  next  seen  coming  out  of  the  closet,  when  he  stated  that 
he  had  killed  himself.  Of  several  persons,  he  requested  a  phy- 
sician. One  was  summoned,  but  insured  soon  died.  His  lips, 
mouth,  throat,  and  stomach  were  found  to  be  burned  with  carbolic 
acid.  The  bottle  of  acid  was  found  upon  him,  about  one-third 
emptied.  Upon  his  person,  a  letter  was  found  addressed  to  his 
wife  (presumably  the  one  he  had  just  been  writing.)  That  letter 
is  not  produced,  but  two  witnesses  give  its  contents  in  general 
terms.  They  say  it  asked  his  wife  to  forgive  him  and  that  she 
take  care  of  the  children.  One  witness  says  it  contained  the  state- 
ment that  he  could  stand  it  no  longer  and  that  it  expressed  love 
for  his  wife.  It  further  appears  that  previously  the  insured  had 
had  issued  to  him  a  revolver  permit;  that  his  wife,  one  of  the 
plaintiffs,  observed  him  standing  in  front  of  a  looking  glass  with 
the  revolver  in  his  hand;  and  that  she  thereupon  requested  the 
cancellation  of  the  permit  and  secured  possession  of  the  revolver. 

By  reason  of  his  frequent  use  of  carbolic  acid,  in  his  business, 
this  particular  purchase  proves  little  in  aid  of  defendant.    It  is  as 
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compatible  with  mistake  as  with  the  intentional  taking  thereoi 
The  circumstances  of  the  taking  of  the  acid  (except  .the  writing  o 
the  letter)  are  also  easily  to  be  reconciled  with  mistake,  and  per 
haps  his  requests  for  a  physician  even  tend  to  support  the  theor 
of  mistake  more  strongly  than  that  of  intention.  The  lette 
affords  the  greatest  argument  in  favor  of  the  defendant.  Bu 
the  contents  of  that  letter  are  hazily  given,  and,  from  the  portion 
recollected,  it  may  be  that  a  contrary  inference  is  drawn  than  woul 
be  present  if  the  missive  itself  was  before  the  jury,  complete.  Dc 
fendant  finds  further  assistance  in  the  previous  occurrences  witi 
the  revolver,  urging  a  tendency  to  take  his  own  life  to  be  showi 
therefrom.  It  does  not  appear,  however,  that  he  ever  made  an 
^"ITJ  actual  attempt  so  to  do,  and  the  evidence  is  not  of  strong  proba 

•••^  tive  value,  in  and  of  itself. 

*;•  On  the  other  hand,  the  ill  health  and  suffering  of  the  insurec 

-:■•  ,  his  poor  eyesight,  and  his  custom  of  carrying  his  physician's  rem 

edies  in  bottles  of  the  size  and  character  of  the  one  containini 
,  ' '  this  acid,  are  all  circumstances  that  tend  to  weaken  the  theory  o 

•^        ■  'intention  and  to  support  that  of  mistake.    There  is  no  evidence  o 

']f         M  any  preannouncement  of  intention  to  destroy  himself,  nor  is  ther 

•^  M  any  circumstance  shown  which  differentiates  his  life  on  that  da 

from  what  it  had  been  repeatedly  and  continuously  theretofon 
[4,  5]  Added  to  these  circumstances  is  the  legal  presumptior 
first,  of  sanity;  and,  next,  against  suicide.  Sanity  being  th 
normal  condition  of  mankind,  its  existence  is  presimied  until  th 
contrary  is  shown.  Suicide  being  unlawful  and  immoral,  the  pre 
sumption  obtains  in  favor  of  mistake  rather  than  suicide  and  i 
conclusive  until  the  contrary  is  shown. 

[6]  I  am  of  the  opinion  that  the  defendant  did  not  make  ou 
its  defense  of  intentional  self-destruction  with  such  clarity  a 
permitted  the  court  to  dispose  of  the  matters  as  a  question  of  la^^ 
It  seems  to  me  that  a  jury  might  find  from  all  the  circumstance 
that  this  acid  was  taken  by  mistake  and  in  the  belief  that  it  wa 
medicine  proper  to  take.  If  I  am  right  in  this,  then  a  jury  (juestio; 
was  presented  and  a  reversal  is  required. 

The  judgment  should  be  reversed,  and  a  new  trial  orderec 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    First  Department. 


CANS 
vs.  J  .  . 
^TNA  LIFE  INS.  CO.  OF  HARTFORD,  CONN.* 

INSURANCE— POLICY— CONSTRUCTION. 

Where  an  insured  exercised  his  privilege  of  exchange  contained  in  a  five- 
year  renewable  term  policy  and  exchanged  it  for  an  ordinary  life 
policy  bearing  the  date  of  the  exchange,  the  second  policy  was  not  a 
mere  continuation  of  the  first,  but  created  a  new  contract  from  its 
date;  since  term  insurance  and  the  ordinary  life  policy  are  essentially 
different,  being  based  upon  different  considerations. 

{For  other  cases,  see  Insurance,  Cent.  Dig.  §§  273-275;  Dec.  Dig.  §  144.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Milton  H.  Cans,  executor,  against  the  ^tna  Life  Insurance 
Company  of  Hartford,  Conn.  From  a  judgment  for  plaintiff,  and  from  an 
order  granting  an  extra  allowance,  defendant  appeals.  Judgment  and 
order  reversed,  and  complaint  dismissed. 

Argued  before  Ingraham,  P.  J.,  and  Laughlin,  Clarke,  Scott,  and 
Hotchkiss,  JJ. 

Keyes  Winter,  of  New  York  City,  for  Appellant. 
Herbert  H.  Maass,  of  New  York  City,  for  Respondent. 

Hotchkiss,  J. 
On  April  5,  1907,  defendant  issued  its  two  "five-year  renewable 
term"  policies  on  the  life  of  the  deceased.  Each  of  these  policies 
provided  that  at  its  expiration  it  might  "be  renewed  and  continued 
for  successive  terms  of  five  years  each  without  medical  re-exam- 
ination," on  payment  of  the  premiums  expressed  to  be  paid  during 
such  respective  renewal  terms;  also  that  each  policy  should  be 
incontestable  after  one  year  from  its  date,  and  each  contained  a 
"sane  or  insane"  suicide  clause,  limited  to  a  similar  period  of  one 
year.  Each  of  the  several  policies  also  provided  that  at  certain 
fixed  dates,  on  payment  of  appropriate  premiums,  and  without 
medical  re-examination,  it  might  be  "exchanged"  for  a  policy  of 
a  different  kind.  The  "exchange"  permitted  was  substantially  as 
follows,  for:  (i)  A  policy  in  a  form  in  use  by  the  company  at 
the  time  the  term  policy  was  originally  issued,  in  which  case  the 
policy  so  to  be  issued  should  be  dated  as  of  the  date  of  the  original 
term  policy,  and  the  assured  should  reimburse  the  company  for 
any  difference  between  the  amount  of  premiums  already  paid  on 

♦  Decision  rendered,  March  6,  1914.    146  N.  Y.  Supp.  453. 
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the  term  policy  and  the  amount  which  would  have  accrued  had 
the  new  policy  been  issued  as  of  the  date  of  the  term  policy;  (2) 
a  policy  in  a  form  in  use  by  the  company  at  the  time  of  the  "ex- 
change/' in  which  case  such  policy  should  be  dated  as  of  the  date 
of  the  '^exchange." 

Shortly  before  the  expiration  of  the  first  tqfn^  oi  five  years  of 
the  term  policies,  the  deceased  exercised  his  privilege  to  "ex- 
change"' the  same  for  other  policies,  and  thereupon  signed  and 
delivered  to  defendant  an  "application  for  changed  insurance  on 
my  life/'  which  among  other  things,  contained  an  agreement  on 
his  part : — 

"that  the  statements  and  answers  in  the  application  for  said  term 
policy  shall  be  the  basis  of  the  new  contract  or  policy  herein  ap- 
plied for  and  form  a  part  of  the  same,  except  that  the  kind  of 
policy,  amount  of  the  same  and  the  premium  thereon  shall  be  as 
specified  below." 

In  pursuance  of  this  application,  defendant  accepted  a  sur- 
render of  the  term  policies,  and  issued  to  the  deceased  the  policies 
which  are  the  subject  of  this  action. 

Each  of  these  policies  bears  date  of  the  day  of  the  "exchange/' 
and  provides  for  the  payment  annually  of  a  level  premium  for  a 
period  of  thirty-six  years,  and  is  payable  on  the  death  of  the  as- 
sured, or  at  the  expiration  of  said  thirty-six  years  if  he  is  then 
living.  The  policy  also  carried  "health  or  disability"  insurance, 
by  the  terms  of  which  it  was,  among  other  things,  provided  that 
in  further  consideration  of  a  small  additional  premium  the  de- 
fendant, under  certain  contingencies  and  on  proof  that  the  assured 
had  become  permanently  disabled  and  incapacitated  to  perform 
any  work,  or  had  suffered  the  loss  of  certain  members,  and  on 
surrender  of  the  policy,  would  issue  to  the  assured  a  contract  to 
pay  him  certain  sums  of  money,  which  obligation,  however,  was 
conditioned  upon  the  fact  that  the  disability  or  injuries  of  the 
deceased  should  arise  "from  causes  originating  after  the  delivery 
of  this  agreement."  These  later  policies  recite  that  they  are 
"made  in  consideration  of  the  application  for  this  policy,  which 
application  is  hereby  made  a  part  of  this  contract  and  in  further 
consideration  of  the  semiannual  premium" ;  also  "that  this  policy 
and  the  application  herefor  constitute  the  entire  contract  between 
the  parties  hereto  and  shall  be  incontestable  after  one  year  from 
its  date/'  Each  contains  a  clause  voiding  the  policy  in  case  of 
suicide  within  "one  year  from  the  date  hereof  *  *  *  sane  or 
insane."    Within  the  year  the  deceased  died  by  his  own  hand. 

The  trial  court  held  that  the  policies  in  suit  did  not  create  a  new 
contract,  but  were  mere  continuations  of  the  original  term  policies. 
I  think  this  was  error.  The  original  or  "term"  policies  did  not 
aflford  the  assured  insurance  for  the  term  of  his  natural  life,  but 
were  expressly  limited  to  "the  term  of  five  years  from  the  date 
hereof   and   no   longer   except   as   hereinafter   provided."     The 
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scheme  of  such  insurance  is  familiar.  In  the  ordinary  life  policy  the 
assured  pays  a  level  premium  during  the  whole  period,  over  which 
premium  payments  are  extended.  Under  such  policies  the  amount 
of  premium  paid  during  the  earlier  years  is  in  excess  of  the  sum 
actually  needed  for  carrying  the  risk,  which  risk  naturally 
increases  year  by  year,  with  the/result  that  the  excess  of  premium 
paid  during  the  earlier  years  provides  a  fund  from  which  the  defi- 
ciency incident  to  the  later  years  is  made  up,  which  deficiency  is 
termed  "reserve."  Term  insurance  is  essentially  different,  being 
insurance  for  the  specified  term  only;  the  premium  being  cal- 
culated on  a  basis  which  provides  for  such  deaths  only  as  occur 
during  the  term.  The  premium  paid  is  "level"  during  the  speci- 
fied term  only,  and  increases  with  each  renewal  term.  The  pre- 
mium in  the  case  of  term  insurance  is  consequently  lower  than  in 
the  case  of  straight  life  insurance,  the  premium  in  the  former  case 
carrying  no  reserve,  being  based  upon  a  sort  of  "pay  as  you  go" 
theory.    See  Willard's  The  A  B  C  of  Life  Insurance,  p.  53. 

Policies  of  this  description  were  before  the  courts  in  McDougall 
vs.  P.  S.  L.  A.  Society,  135  N.  Y.  551,  32  N.  E.  251,  and  Rosen- 
plaenter  vs.  Provident  Society,  96  Fed.  721,  37  C.  C.  A.  566,  46  L. 
R.  A.  473,  which  involved  "one  year  renewable  term"  policies. 
The  privilege  of  exchange  given  in  the  term  policies  in  question 
afforded  him,  at  his  option,  the  right  to  take  out  a  policy  which 
would  have  borne  a  date  identical  with  that  of  the  term  policy 
surrendered,  but  in  that  case  it  was  expressly  provided  that  the 
assured  should  pay : — 

"the  difference  between  the  premiums  already  paid  hereon  for  an 
amount  equalling  that  of  the  new  insurance  and  those  that  would 
have  been  required  under  the  new  policy,  with  6  per  cent  interest." 

But  he  did  not  elect  to  take  this  kind  of  policy,  or  to  pay  its 
cost.  On  the  contrary,  he  elected  to  take  the  policies  in  suit, 
which  it  was  expressly  agreed  "shall  bear  the  same  date  as  this 
policy,"  that  is,  the  surrendered  term  policy.  The  distinction 
between  the  new  policies  and  the  old  is  further  indicated  by  that 
portion  of  the  latter  in  which  the  right  is  given  to  the  assured  to 
extend  and  keep  alive  the  "term"  insurance  at  the  expiration  of 
each  term.  The  term  policies  say,  "This  policy  upon  its  expi- 
ration may  be  renewed  and  continued  for  successive  tenns  of  five 
years  each,"  but  under  the  terms  of  the  privilege  for  exchange, 
as  accepted  by  the  deceased,  the  assured  completely  abandons  his 
term  insurance,  and  elects  to  take  a  new  contract  of  an  entirely 
different  character  and  based  upon  a  new  scheme  and  rate  of 
premium ;  the  new  contract,  according  to  the  express  terms  of  the 
"privilege,"  being  purchased  and  paid  for  on  the  basis  of  the  day 
of  its  date.  The  old  contracts  were  not  continued,  nor  were  new 
policies  issued  baised  on  any  payment  that  had  been  previously 
made.  On  the  contrary,  the  assured  had  already  had  full  con- 
sideration  for  all  the  payments  he  had  made  under  the  term  polf- 
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cies,  and  received  new  policies  upon  new  and  independent  con- 
siderations, which  considerations  were  themselves  based  upon  the 
necessary  cost  to  defendant  of  carrying  the  assured  under  the  new 
kind  of  risk  he  had  elected  to  take.  That  the  policies  in  suit  were 
intended  to  be  new  contracts  operating  from  their  date  is  fur- 
ther evidenced  by  that  portion  covering  "health  or  disability  insur- 
ance," which  provided  that  the  disabilities  of  the  assured  should 
arise  "from  causes  originating  after  the  delivery  of  this  agree- 
ment." Could  it  be  said  that  recovery  could  be  had  for  a  disabiHty 
which  clearly  had  its  origin  during  any  part  of  the  previous  five 
years  when  the  term  policies  were  in  effect  ? 

The  situation  here  is  entirely  different  from  that  appearing  in 
Dannhauser  vs.  Wallenstein,  169  N.  Y.  199,  62  N.  E.  160,  McDon- 
nall  vs.  Alabama  G.  L.  Ins.  Co.,  85  Ala.  412,  and  Cowles  vs.  Con- 
tinental Life  Ins.  Co.,  63  N.  H.  300,  where  paid-up  policies  were 
issued  without  any  new  consideration,  and  in  which  cases  the  bene- 
ficiaries received  no  more  than  they  were  entitled  to  receive 
because  of  the  considerations  theretofore  paid  by  the  assured, 
and  where  the  new  liability  assumed  by  the  insurers  was  deter- 
mined solely  on  the  basis  of  such  past  considerations.  The  prin- 
ciple of  Barry  vs.  Brune,  71  N.  Y.  261,  page  264,  is  the  same  as 
that  of  Dannhauser  vs.  Wallenstein,  because  in  that  case  the  new 
policies  were  issued  in  consideration  of  nothing  more  than  "the 
premiums  which  had  accrued  and  become  payable  on  the  original 
policies,"  which  had  elapsed;  the  new  policies  bearing  the  same 
numbers  as  the  old  policies,  for  which  they  were  a  substitute. 

To  effectuate  this  decision  the  eighteenth  finding  of  fact,  and  the 
first,  third,  fourth,  and  sixth  conclusions  of  law  will  be  reversed. 
The  word  "not"  will  be  struck  out  of  the  second  and  fifth  con- 
clusions of  law,  and  as  thus  amended  the  findings  of  the  trial 
court  will  be  adopted  as  the  findings  of  this  court ;  the  judgment 
and  order  will  be  reversed,  with  costs  to  appellant,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


»♦♦ 


PEEBLES  vs,  EMINENT  HOUSEHOLD  OF  COLUMBIAN 

WOODMEN.* 
(Supreme  Court  of  Arkansas.') 


1.  TIME— COMPUTATION— FILING  BILL  OF  EXCEPTIONS. 
Where  time  is  granted  for  the  preparation  and  filing  of  a  bill  of  exceptions, 
the  expiration  of  the  time  is  determined  by  the  rule  that  the  day  on 


*  Decision  rendered,  Feb.  16,  1914. 
S.  W.  Rep.  296. 


On  rehearing,  March  9,  1914.  164 
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which  the  order  is  granted  is  excluded,  and  the  day  on  which  the  time 
expires  is  included. 
(For  other  cases,  see  Time,  Cent.  Dig.  §§  11-32;  Dec.  Dig.  §  9.) 

2.  INSURANCE— MUTUAL  BENEFIT  INSURANCE  SOCIETY- 
DELIVERY  OF  CERTIFICATE  —  LOCAL  CLERK  —  KNOWL- 
EDGE—IMPUTATION TO  SOCIETY— ESTOPPEL. 

The  constitution  of  defendant  fraternal  benefit  society  provided  that  a 
benefit  certificate,  after  being  issued,  should  be  sent  to  the  subordinate 
clerk,  and,  after  being  countersigned  by  him,  should  be  delivered  to  the 
applicant,  while  in  good  health.  The  applicant  was  required  to  sign  a 
receipt  attached  to  the  certificate  that  he  accepted  the  same ;  warranted 
that  he  had  not  been  ill  since  his  medical  examination;  was  then  in 
good  health;  and  that  he  detached  the  receipt  from  the  policy  as  ac- 
cepted, in  the  presence  of  the  clerk  who  was  required  to  attest  the 
same.  Held,  that  the  local  clerk  was  not  only  the  agent  of  the  society 
to  deliver  the  certificate,  but  was  charged  with  the  duty  of  ascertain- 
ing whether  it  ought  to  be  delivered  and  take  effect,  and  hence  knowl- 
edge of  such  clerk  that  the  applicant  at  the  time  of  delivery  was  help- 
less in  bed  as  the  result  of  an  accident  by  which  his  spine  was  injured, 
was  imputable  to  the  society,  which,  having  thereafter  accepted  pay- 
ment of  assessments  from  insured,  was  estopped  to  deny  that  the  policy 
was  delivered  while  the  applicant  was  in  good  health. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

Appeal  from  Circuit  Court,  Jefferson  Coimty;  Antonio  B.  Grace, 
Judge. 

Action  by  Samuel  W.  Peebles  against  the  Eminent  Household  of 
Columbian  Woodmen.  Judgment  for  defendant,  and  plaintiff  appeals.  Re- 
versed, remanded,  and  rehearing  denied. 

Coleman  &  Gantt.  of  Pine  Bluff,  for  Appellant. 
Taylor,  Jones  &  Taylor,  of  Pine  Bluff,  for  Appellee. 


-♦^^- 


AMERICAN  NAT.  INS.  CO.  vs.  MOONEY.* 
(Supreme  Court  of  Arkansas.) 

1.  INSURANCE  —  LIFE    INSURANCE  —  PAYMENT    OF    PRE^ 

MIUMS— APPLICATION  OF  SICK  BENEFITS. 

An  amount  due  under  a  life  policy  for  sick  benefits,  which  was  sufficient 
to  pay  the  premiums  tmtil  insured's  death,  should  have  been  applied 
by  the  company  for  that  purpose,  and,  if  due,  will  be  deemed  to  have 
been  so  applied  to  prevent  a  forfeiture  for  nonpayment  of  premiums. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  913,  916-922,  924;  Dec  Dig. 
§360.) 

2.  APPEAL  AND  ERROR— RECORD— CONSTRUCTION. 

The  record,  in  an  action  on  a  life  policy,  showed  that  upon  the  production 
of  plaintiff's  sworn  statement  that  she  had  not  authorized  the  attorneys 
appearing  for  her  to  institute  the  action,  and  repudiated  its  institution^ 

*  Decision  rendered,  Feb.  23,  1914.    164  S.  W.  Rep.  276. 
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defendant's  counsel  stated  that  he  wished  to  move  to  dismiss,  and  that 
the  court  after  asking  witness  several  questions,  announced  its  finding 
for  plaintiff,  whereupon  defendant's  counsel  stated :  "I  haven't  finished 
my  case.  I  desire  to  introduce  the  rest  of  my  proof,  so  that  I  can  per- 
fect the  record.  I  desire  to  introduce  a  release  from  M.  (plaintiff) 
and  an  assignment.  I  desire  that  they  he  placed  in  the  record."  AVherc- 
upon  the  court  stated :  "You  can  give  it  to  the  stenographer."  By 
defendant's  counsel:  "Save  my  exceptions."  Held,  that  the  record 
did  not  show  that  defendant  offered  evidence  other  than  the  release  and 
assignment,  which  was  arbitrarily  excluded  when  offered,  but  merely 
showed  that  defendant's  offer  was  to  introduce  the  release  and  assign- 
ment. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2897-2899,  2902- 
2904,  2906,  2908;  Dec.  Dig.  §  690.) 

3.  APPEAL  AND  ERROR— RECORD— CONSTRUCTION. 

It  is  the  duty  of  the  Supreme  Court  to  construe  the  record  in  so  far  as 

possible  to  support  the  trial  court's  ruling. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3671 ;  Dec.  Dig.  § 

903.) 

4.  RELEASE— LIFE  INSURANCE— ACTIONS— DEFENSES. 

It  was  error  to  render  judgment  for  plaintiff  in  an  action  on  life  policy 
upon  the  introduction  in  evidence  of  a  valid  release  of  the  cause  of 
action  executed  by  her. 

(For  other  cases,  see  Release,  Cent.  Dig.  §§  49,  50;  Dec.  Dig.  §  38.) 

Appeal  from  Circuit  Court,  Pulaski  County;  Guy  Fulk,  Judge. 

Action  by  Alice  Mooney  against  the  American  National  Insurance 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Horace  (Thamberlin  and  Wallace  Townsend,  both  of  Little  Rock,  for 
Appellant. 

Miles  &  Wade,  of  Little  Rock,  for  Appellee. 


-♦♦♦- 


ROBERTSON  vs.  DISTRICT  GRAND  LODGE  NO.  23.* 
(Court  of  Appeals  of  Alabama.) 

1.  INSURANCE  —  ADJUSTMENT  OF  LOSS  —  RELEASE   FROM 

LIABILITY. 

Where  a  fraternal  benefit  society  by  reason  of  litigation  between  different 
factions  had  not  sufficient  funds  to  meet  its  obligations,  an  agreement 
between  it  and  the  beneficiary  under  a  certificate,  whereby  the  certifi- 
cate was  surrendered  and  canceled,  the  society  was  released  and  dis- 
charged of  liability  thereon,  a  partial  payment  was  made,  and  the  time 
of  paying  the  balance  due  was  extended,  was  not  without  consideration. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1966;  Dec.  Dig.  §  792.) 

2.  INSURANCE— PAYMENT— RELEASE   OR   DISCHARGE   FROM 

LIABILITY. 
Under  Code  1907,  §  3973,  providing  that  all  discharges  in  writing  of  a  debt 

*  Decision  rendered,  Feb.  12,  1914.    64  South.  Rep.  647. 
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of  record  must  have  effect  according  to  the  intent  of  the  parties,  and 
section  3974,  providing  that  all  settlements  in  writing  in  good  faith  for 
the  composition  of  debts  must  be  taken  as  evidence  and  held  to 
operate  according  to  the  intention  of  the  parties,  though  no  release 
under  seal  is  given,  and  no  new  consideration  has  passed,  in  an  action 
on  a  benefit  insurance  certificate,  a  new  contract  by  which  the  certificate 
was  discharged  and  satisfied  was  admissible  in  evidence  though 
there  was  no  new  consideration ;  it  then  being  a  question  for  the  court 
or  jury  as  to  its  sufHciency  to  bar  the  action. 
(F'ar  other  cases,  see  Insurance,  Cent.  Dig.  §§  2003-2005;  Dec.  Dig.  §  818.) 

.A.ppeal  from  City  Court  of  Birmingham;  H.  A.  Sharpe,  Judge. 

-Action  by  H.  K.  Robertson,  as  administrator,  against  District  Grand 
X.ocls'e  No.  23.  Demurrers  to  certain  pleas  were  overruled,  whereupon 
pla^in^iff  took  a  nonsuit  and  appeals.    Affirmed. 

J«re  C.  King,  of  Birmingham,  for  Appellant. 
C^.  B.  Powell,  of  Birmingham,  for  Appellee. 


3SJATIONAL  LIFE  ASS'N  of  Des  Moines  vs.  SPEER.* 
(Supreme  Court  of  Arkansas.) 

\'   *^^X^JAI^WAIVER  OF  DEFENSES— EFFFXT. 

la 


action  on  a  life  policy,  where  the  defendant  in  open  court  waived  all 

^:lefenses  pleaded  by  its  answer  except  the  defense  of  the  delivery  of 

'J^Hic  policy,  the  terms  of  which  required  its  delivery  to  the  insured  while 

^^3  good  health,  it  must  be  assumed  that,  at  the  time  the  policy  was 

/pj^        »:»ailed  by  the  insurer  to  its  agent,  the  insured  was  in  good  health. 

^^^*~   other  cases,  see  Trial,  Cent.  Dig.  §  90;  Dec.  Dig.  §  37.) 

i  ^  ^I^SJSURANCE— DELIVERY  OF  POLICY. 

■^^^reement  for  insurance  provided  that  the  insurer  should  incur  no  lia- 
^^^ility  until  the  policy  had  been  issued  .and  delivered  to  the  insured 
"XPvhilc  in  good  health.  The  policy  was  mailed  by  the  insurer  to  the 
^^gent,  who  took  the  application,  but  the  insured  declined  to  receive  it, 
^^tating  that  he  wished  the  application  to  go  through  the  hands  of  an- 
'^^i^ther  agent  Held  that,  as  the  agent  who  received  the  policy  was  the 
^^gent  of  the  insurer  for  the  purpose  of  ascertaining  the  fact  whether 
"^Llie  insured  was  in  good  health,  and  as  the  policy  was  not  delivered  to 
'^ihe  insured  but  was  returned  to  the  insurer  to  be  reissued  on  the  ac- 
^^^ount  of  a  second  agent,  there  was  no  delivery  in  accordance  with  the 
(j^^  '^lerms  of  the  policy. 

^^^^^^  other  cases,  see  Insurance,  Cent.  Dig.  §§  219-230;  Dec.  Dig.  §  136.) 

-Appeal  from  Circuit  Court,  Green  County;  W.  J.  Driver.  Judge. 
D^^^    -Action  by  Mrs.  OUie  G.  Speer  against  the  National  Life  Association  of 
am  ^^^       3ioines.    From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed, 
<anse  dismissed. 

decision  rendered,  Jan.  26,  1914.    163  S.  W.  Rep.  1188. 
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R  P.  Taylor,  of  Paragould,  and  Bartley  &  Douglass,  of  St.  Louis.  Mo. 
for  Appellant. 

Block  &  Kirsch,  of  Paragould.  for  Appellee. 


1 


■♦♦♦- 


-HI 


BARNETT  et  al.  vs,  UNITED  BROTHERS  OF  FRIEND- 

SHIR* 
(Court  of  Appeals  of  Alabama.) 

1.  INSURANCE— INSURABLE  INTEREST. 

The  public  policy  which  forbids  one  having  no  insurable  interest  to  take  ou 
insurance  on  the  life  of  another  does  not  prevent  one  who  procure 
insurance  on  his  own  life  from  making  the  benefit  payable  to  anothei 
who  has  no  insui  ible  interest  in  it. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1929-1931 ;  Dec,  Dig.  §  767.] 

2.  INSITRANCE'- MUTUAL  BENEFIT  INSURANCE— BENEFICIA 

RIES. 
Unless  restrained  by  statute,  or  by  its  charter  or  by-laws,  an  assessmeni 

insurance  company  can  bind  itself  to  pay  the  amount  of  the  policy  t< 

beneficiaries  named  therein,  though  they  have  no  insurable  interest  ii 

the  life  of  the  insured  member. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§   1929-1931 ;   Dec.  Dig.   | 

767.) 

Appeal  from  City  Court  of  Birmingham ;  H.  A.  Sharpe,  Judge. 
Action  by  Nora  Barnett  and  others  against  the  United  Brothers  o; 
Friendship.    From  a  judgment  for  defendant,  plaintiffs  appeal.    A  farmed 

Perdue  &  Cox,  of  Birmingham,  for  Appellants. 
H.  H.  Goldstein,  of  Birmingham,  for  Appellee. 

♦  Decision  rendered,  Dec.  18,  1913.    64  South.  Rep.  518. 


-♦♦♦- 


MUTUAL  LIFE  INS.  CO.  of  New  York  vs.  OWEN.* 
(Supreme  Court  of  Arkansas.) 

1.  WITNESSES— PHYSICIANS— DISQUALIFICATION. 

Kirby's  Dig.  §  3098,  provides  that  no  person  authorized  to  practice  physu 
or  surgery  shall  be  compelled  to  disclose  any  information  which  he  ma] 
have  acquired  from  his  patient  while  attending  him  in  a  professiona 
capacity,  and  which  was  necessary  to  enable  him  to  prescribe  as  i 
physician,  or  to  act  for  him  as  a  surgeon  or  trained  nurse.  Held,  thai 
where  insured's  attending  physician   requested   another  physician   tc 

♦  Decision  rendered,  Feb.  23,  1914.    164  S.  W.  Rep.  720. 
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accompany  him  on  a  visit  to  insured  in  order  that  the  attending  phy- 
sician might  have  the  benefit  of  the  other's  opinion  with  reference  to 
insured's  condition,  and  both  examined  insured  and  consulted  concern- 
ing his  ailment,  both  were  disqualified  to  testify. 
(For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  768-770,  777  \  Dec.  Dig.  § 
208.) 

2.  INSURANCE  —  MEDICAL  HISTORY  —  REPRESENTATIONS  — 
MATERIALITY. 

•A^n  alleged  false  representation  that  the  insured  had  not  consulted  a  phy- 
sician within  five  years,  except  one  specified,  was  not  a  defense  to  the 
policy,  where  it  was  not  shoi^Ti  that  the  ailment  for  which  he  consulted 
another  physician  in  the  meantime  was  of  such  a  serious  nature  as  to 
materially  aflfect  his  health  or  longevity. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  691,  692;  Dec.  Dig.  §  292.) 

^'  INSURANCE— LIFE  POLICY— REPRESENTATIONS— HEALTH, 
•Vhere  a  life  policy  provided  that  all  statements  made  by  insured,  ih  the 
absence  of  fraud,  were  deemed  representations  and  not  warranties,  and 
thiat  no  statements  of  insured  should  avoid  or  be  used  in  defense  to  a 
claim  under  the  policy,  unless  contained  in  the  written  application  and 
\r\  an  action  on  the  policy  it  did  not  appear  by  undisputed  evidence  that 
iTisured  was  suffering  from  heart  disease  when  he  made  the  applica- 
tion and  was  informed  of  the  fact,  whether  insured  willfully  stated  to 
tHe  medical  examiner  that  he  was  in  good  health  and  sound  physically, 
^nd  had  not  been  subject  to  heart  disease,  was  for  the  juiy. 
^■^^r    other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770:  Dec.  Dig.  § 
<5e8.) 

^-  ilso-  surance  —  false  representations  —  burden  of 
^,      :e>roof. 


^-^^     ^r-^presentations  in  defense,  the  burden  of  proving  the  fraud  was  on  it. 
^      ^^    other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig.  § 
S  ^S-|6.) 

Yij^^^^^y^i^aTNESSES- FAMILY,  FRIENDS  AND  ACQUAINTANCES. 

^^**e  an  allej^ed  illness  of  insured  at  the  time  he  applied  for  and  was 
^^ranted  insurance  cannot  be  proved  by  his  attending  physicians,  the 
^ -j^       ^act  may  be  shown  by  his  family,  friends,  and  acquaintances. 
^       ^^:«:^   other  cases,  see  Witnesses,  Cent.  Dig.  §§  77,  78;  Dec.  Dig.  §  35.) 

"'^^  :^PEAL  AND  ERROR— REVIEW— RULINGS  ON  EVIDENCE— 
7^        ^^REJUDICE. 

^  admission  of  a  letter  in  evidence  was  not  prejudicial  to  defendant, 
"^»vhere  the  statements  contained  therein  to  which  objection  was  made 
(j:^^        "X^ere  otherwise  proved. 

^^^^^  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4161-4170;  Dec. 
7  ^»ig.  §  1051.) 

la    ^  ^^>sTSURANCE^ACTION  ON  POLICY— ATTORNEY'S  FEES. 

^^^^^  action  on  a  life  policy  for  $10,000,  plaintiff  having  recovered,  was  only 
entitled  to  .one  reasonable  fee  for  a  competent  attorney  or  firm  of 
attorneys,  as  provided  by  Acts  1905,  p.  307,  and  that  an  allowance  of 
•(^^         ^?2,000  should  be  reduced  to  $1,000. 

^^^^  ^  other  cases,  see  Insurance,  Cent.  Dig.  §§  1805,  1806;  Dec.  Dig.  §  675.) 

Jt^^^       Appeal    from    Circuit   Court,   Faulkner   County;    Eugene    Lankford, 
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Action  by  C.  E.  Owen  as  administrator  of  Owen  J.  Owen,  deceased, 
against  the  Mutual  Life  Insurance  Company  of  New  York.  Judgment  for 
plaintiff,  and  defendant  appeals.    Modified  and  affirmed. 

Frederick  L.  Allen,  of  New  York  City,  Rose,  Hemingway,  Cantrell  & 
Loughborough,  of  Little  Rock,^and  J.  C.  Clark,  of  Conway,  for  Appellant. 

Sam'l  Frauenthal,  of  Little  Rock,  and  R.  W.  Robins,  of  Conway,  for 
Appellee. 


-♦♦♦- 
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MUTUAL  LIFE  INS.  CO.  vs,  JORDAN.* 

(Supreme  Court  of  Arkansas.) 

INSURANCE— CONTRACT— APPLICATION  OR  OFFKR  AND  AC- 
CEPTANCE. 

An  applicant  sent  in  his  application  for  a  life  policy  through  a  local  agent, 
and,  after  it  had  been  forwarded  by  the  agent  to  the  home  oflSce,  paid 
the  agent  the  premium  and  wanted  the  policy  modified  so  as  to  take 
effect  from  the  date  of  such  payment,  and  the  agent  wrote  to  the  com- 
pany to  have  this  change  made,  but,  before  the  modification  had  been 
accepted  by  the  company  or  the  policy  delivered,  the  applicant  died. 
Held,  that  there  was  no  completed  contract  since  the  minds  of  the 
parties  had  never  met. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  219-230;  Dec.  Dig.  §  136.) 

Appeal  from  Circuit  Court,  Nevada  County;  Jacob  M.  Carter,  Judge. 

Action  by  Lizzie  D.  Jordan  against  the  Mutual  Life  Insurance  Com- 
pany. From  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
cause  dismissed. 


"I 
-.7 


Frederick  L.  Allen,  of  New  York  City,  Rose,  Hemingway,  Cantrell  d: 
Loughborough,  of  Little  Rock,  and  McRae  &  Tompkins,  of  Prescott,  for 
Appellant. 

C.  C.  Hamby,  of  Prescott,  for  Appellee. 

♦  Decision  rendered,  Feb.  9,  1914.    163  S.  W.  Rep.  799. 


♦  ♦♦ 


MODERN   WOODMEN   OF   AMERICA  vs.   LOVELAND 

(No.  8,190.)* 
(Appellate  Court  of  Indiana,  Division  No.  1.) 

1.  APPEAL     AND     ERROR— BRIEF— SUFFICIENCY— EVIDENCE 

CONSIDERED  BELOW. 
Where,  on  appeal  by  defendant  in  a  suit  on  a  benefit  certificate,  its  brief  did 

not  show  that  any  part  of  its  numerous  by-laws  were  considered  as 

♦  Decision  rendered,  March  10,  1914.    104  N.  W.  Rep.  518. 
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evidence,  except  the  fact  that  all  the  by-laws  were  attached  to  an 
agreed  statement  of  facts  on  which  the  case  was  tried,  apparently  to 
enable  the  parties  to  select  the  parts  to  be  used,  the  court  cannot  de- 
termine what  part  was  considered  by  the  lower  court  in  reaching  its 
conclusion. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3092;  Dec.  Dig.  §  757.) 

2.  APPEAL    AND    ERROR  —  BRIEFS  —  STATEMENT    CF    EVI- 

DENCE. 
Where  parties  in  a  case  tried  by  the  court  stipulate  to  point  out  particular 

parts  of  by-laws  to  be  considered  as  evidence,  briefs  on  appeal  should 

show  the  particular  sections  considered. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3092;  Dec.  Dig.  S 

757.) 

3.  APPEAL  AND  ERROR— BRIEFS— STATEMENT  OF  EVIDENCE. 
Where  the  record  on  appeal  shows  a  case  tried  by  the  court  on  an  agreed 

statement  of  facts,  to  which  was  attached  certain  instruments  and 
numerous  by-laws  to  be  used  as  evidence,  and  appellant's  briefs  only 
set  out  certain  sections  of  the  by-laws  and  the  substance  of  others, 
without  indicating  that  these  and  no  others  were  considered  below, 
the  statement  of  the  evidence  in  the  record  is  not  sufficient  to  enable 
the  court  to  determine  the  facts  on  which  the  case  was  decided. 
(Pot  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3092;  Dec.  Dig.  §  757.) 

<  APPEAL  AND  ERROR— REVIEW— PRESUMPTIONS. 
H'here  the  court  is  unable  to  determine  from  appellant's  briefs  the  facts  on 
which  the  court  below  reached  its  conclusions,  it  will  be  presumed  thai 
tile  case  was  rightly  decided. 
(Far    other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3728,  3762-3771; 
r>ec.  Dig.  §  931.) 

A.ppeal  from  Circuit  Court,  Allen  County;  E.  O'Rourke,  Judge. 
p       -Auction  by  Ellen  Loveland  against  the  Modern  Woodmen  of  America. 
''^^Ti    3  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 


-♦♦^- 


MUNROE  ET  AL.  vs,  BEGGS  et  al.* 

(Supreme  Court  of  Kansas.) 

^X^RANCE  —  TRUSTS  —  RECOVERY  OF  TRUST  FUND  — 
1^  .^,\RTIES. 

"^^^  certifscate  of  a  member  of  a  fraternal  insurance  association  his  wife 
"^'^'"as  named  as  beneficiary.  They  were  subsequently  divorced,  and  un- 
^l-^r  the  laws  of  the  association  she  was  no  longer  qualified  to  be  a 
V^^aieficiary,  or  to  share  in  the  benefit  provided  for  in  the  certificate,  and 
^^^^  the  absence  of  the  designation  of  a  new  beneficiary,  the  children  of 
"^Vie  member  would  have  become  entitled  to  the  insurance  upon  his 
^^^ath.  Before  he  died  he  designated  his  sisters  as  his  beneficiaries, 
^^»id  shortly  after  his  death  they  brought  an  action  upon  the  certificate 
-*^^^,^^  i  insurance  against  the  association,  and  recovered  a  judgment  which 

(w!     Xr>ecision  rendered,  March  7,  1914.    139  Pac.  Rep.  422.    Syllabus  by  the 
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was  paid  by  the  association.  Later  the  children  brought  an  act 
against  the  sisters  so  designated  as  beneficiaries,  to  recover  the  fi 
paid  to  them  by  the  association,  alleging  that  at  the  time  the  new  be 
ficiaries  were  desigtiated  the  insured  was  weakened  of  body  and  mi 
and  that  his  sisters,  through  fraudulent  representations,  had  induced  1 
to  name  them  as  beneficiaries  so  as  to  assure  the  payment  of  the  moi 
to  the  children,  two  of  whom  were  minors,  and  that  ihey  proci' 
themselves  to  be  named,  not  for  the  purpose  of  protecting  the  fund 
the  children,  but  tha^they  might  obtain  and  appropriate  it  to  their  o 
Ube.  Held :  First,  that  the  fraternal  association  was  nf»t  a  necess 
party  to  the  action  for  the  recovery  of  the  fund;  second,  that 
petition,  which  recited  substantially  the  foregoing  facts,  stated  a  ca 
of  action  against  the  sisters  of  the  insured;  and,  third,  that  the  lii 
tation  in  the  certificate  that  no  action  could  be  maintained  on  the  cen 
cate  unless  it  was  brought  within  one  year  after  the  death  of  the  mc 
ber  has  no  application  \o  the  action  brought  by  the  children  to 
cover  the  fund  from  the  sisters  of  the  deceased  member,  who  1 
gained  possession  of  it  through  fraud.  , 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1973,  1993;  Dec.  Dig. 
795,  812;  Trusts,  Cent.  Dig.  §S  574-583;  Dec.  Dig.  §  366.) 

Appeal  from  District  Court,  Labette  County. 

Action  by  TTazel  M.  Munroe  and  others  against  Lizzie  M.  Beggs  ? 
others.  From  judgment  for  defendants,  plaintiffs  appeal.  Reversed  i 
remanded. 

W.  R.  Glasse  and  E.  L.  Burton,  both  of  Parsons,  for  Appellants. 
W.  D.  Atkinson,  of  Parsons,  for  Appellees. 


-♦^^ 
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CABELL  vs.  MUTUAL  BEN.  LIFE  INS.  CO.* 

(Court  of  Appeals  of  Kentucky.) 

INSURANCE-POLICIES— CONSTRUCTION. 

Where  a  life  policy,  providing  that  it  should  not  be  forfeited  for  nc 
payment  of  premiums,  but  that  the  reserve  value  of  the  policy  l 
the  amount  of  any  loans  should  be  expended  in  purchasing  extended 
surance,  and  the  policy  contained  a  table  showing  how  long  the  < 
tension  would  continue  in  case  of  lapse  at  a  given  year,  the  persoi 
representative  of  the  insured  cannot  claim  that,  as  the  policy  did  i 
state  whether  the  extended  insurance  should  be  purchased  as  of  t 
aee  of  the  insured  at  the  time  of  the  lapse  or  at  the  time  of  the  issuar 
of  the  policy,  the  ambiguity  should  be  resolved  against  the  insurar 
company,  for,  as  the  policy  stated  the  length  of  time  for  which  t 
paid-up  insurance  would  be  given,  it  was  conclusive  on  that  point. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  935,  938;  Dec.  Dig.  §  361 


Appeal  from  Circuit  Court,  Warren  County. 

Action  by  Ellen  D.  Cabell,  as  administratrix,  against  the  Mutual  Bci 
fit  Life  Insurance  Company.  From  a  judgment  for  defcntlant,  plain! 
appeals.    Affirmed. 

♦  Decision  rendered,  March  6,  1914.    163  S.  W.  Rep.  1119. 
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George  H.  Galloway  and  Wright  &  McElroy,  all  of  Bowling  Green, 
for  Appellant 

Richards  &  Harris,  of  Louisville,  Sims  &  Rodes,  of  Bowling  Green, 
and  David  Kay,  Jr.,  01  Newark,  N.  J.,  for  Appellee. 


♦  »» 


RESERVE  LOAN  LIFE  INS.  CO.  vs.  BOREING.* 
(Court  of  Appeals  of  Kentucky.) 

1.  INSURANCE  —  LIFE  INSURANCE  —  ACTION  —  BURDEN  OF 

PROOF— MISREPRESENTATIONS. 

Where  the  insurance  company  admitted  the  acceptance  of  an  apph'cation 
for  a  life  policy,  payment  of  the  premium,  and  the  issuance  and  delivery 
of  the  policy,  and  the  applicant's  death  while  it  was  in  force,  the  burden 
is  on  it  to  establish  a  defense  of  false  representations  as  to  material 
matters  in  an  action  on  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§•  1555,  1645-1668;  Dec.  Dig.  § 
646.) 

2.  TRIAL— REBUTTAL  EVIDENCE. 

Rebuttal  evidence  is  not  necessarily  confined  to  proving  or  disproving  facts 
testified  to  by  witness  for  the  adverse  party,  but  may  be  such  as 
tends  to  overcome  the  legal  effect  of  the  evidence  for  the  other  side. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  148-LSO;  Dec.  Dig.  §  62.) 

3.  TRIAI^REBUTTAL  EVIDENCE. 

Where  in  an  action  on  a  life  policy,  the  company  defended  on  the  ground 
that  the  answers  in  the  application  as  to  insured's  habits  in  drinking 
intoxicants  were  false  and  material,  which  plaintiff  denied,  and  further 
alleged  that  they  were  not  made  by  insured,  and  that  the  company  had 
knowledge  of  his  habits,  evidence  by  defendant  was  competent  as  ''re- 
buttal evidence"  that  insured  went  over  the  application  and  pronounced 
it  all  right,  and  also  inspected  the  policy  and  stated  that  it  was  satis- 
factory; plaintiff  having  offered  evidence  to  show  that  the  answers 
were  not  made  by  insured. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  148-150;  Dec.  Dig.  §  62.) 

4.  APPEAL  AND  ERROR— HARMLESS  ERROR. 

Where,  in  an  action  on  a  life  policy,  defended  on  the  ground  of  false  rep- 
resentations by  insured  as  to  his  habit  in  drinking  intoxicants,  it  was 
admitted  that  the  local  physician  had  knowledge  of  insured's  drinking 
habits,  and  it  appeared  that  the  company's  medical  director  had  ot^ 
tained  a  confidential  report  before  the  policy  was  issued  that  insured 
got  intoxicated  from  four  to  six  times  a  year  for  about  two  days  at  a 
time,  error  in  excluding  evidence  that  after  the  application  was  written 
up  insured  read  it  over  and  pronounced  it  all  right,  and  also  examined 
and  approved  the  policy,  was  not  prejudicial  to  the  company. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4187-4193,  4207;  Dec. 
Dig.  §  1056.) 

♦  Decision  rendered,  March  5,  1914.    163  S.  W.  Rep.  1085.  ' 
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5.  INSURANCE  —  LIFE  INSURANCE  —  MISREPRESENTATIONS 
BY  INSURED— ESTOPPEL. 

Where  a  life  insurance  company,  before  issuing  the  policy,  obtained  a  con- 
fidential report  that  insured  got  intoxicated  from  four  to  six  times  a 
year,  and  afterwards  issued  the  policy  and  accepted  the  premium,  it  is 
estopped  to  rely  on  the  falsity  of  answers  in  the  application  that  in- 
sured did  not  use  intoxicants  to  excess. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  942,  966,  967,  975-997;  Dec 
Dig.  §  377.) 

Appeal  from  Circuit  Court,  Laurel  County. 

Action  by  Julia  N.  Boreing  against  the  Reserve  Loan  Life  Insurance 
Company.    From  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Geo.  G.  Brock,  of  London,  Guilford  A.  Deitch,  of  Indianapolis,  Ind., 
and  Gtubhs  &  Grubbs,  of  Louisville,  for  Appellant. 
Williams  &  Johnson,  of  London,  for  Appllee. 


-♦♦♦- 


CITIZENS'  NAT.  LIFE  INS.  CO.  vs.  RUTHERFORD.* 
(Court  of  Appeals  of  Kentucky.) 

INSURANCE  —  LIFE  POLICY  —  CONSTRUCTION  —  INDEBTED- 
NESS. 

Where  a  policy  insured  the  life  of  plaintiff's  husband  in  a  specified  sum 
subject  to  indebtedness  of  insured  or  beneficiary,  the  indebtedness 
that  the  insurer  was  entitled  to  deduct  was  not  limited  to  unpaid  pre- 
miums or  loans  obtained  from  the  company  on  and  secured  by  an  as- 
signment of  the  policy,  but  included  any  indebtedness  of  the  insured  or 
beneficiary  of  the  insurer,  however  incurred. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1307,  1308;  Dec.  Dig.  §  523.) 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas  Branch, 
Third  Division. 

Action  by  Louise  S.  Rutherford  against  the  Citizens'  National  Life  In- 
surance Company.  Judgment  for  plaintiff  and  defendant  appeals.  Re- 
versed. 


Helm  Bruce  and  Bruce  &  Bullitt,  all  of  Louisville,  for  Appellant. 
Burnett,  Batson  &  Cary,  of  Louisville,  for  Appellee. 

♦  Decision  rendered,  March  12,  1914.    164  S.  W.  Rep.  107. 
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DOUGHERTY  vs.  SUPREME  COURT  OF  INDEPENDENT 

ORDER  OF  FORESTERS.* 

(Supreme  Court  of  Minnesota.) 

1.  INSURANCE  —  BENEFIT  SOCIETY  —  PAYMENT  OF  DUES  — 

WAIVER  OF  REQUIREMENTS. 

If  a  benefit  society,  by  a  course  of  conduct  in  accepting  payment  of  dues 
and  assessments  after  the  time  required  by  its  laws,  creates  a  belief  on 
the  part  of  the  member  that  strict  compliance  with  the  letter  of  the  con- 
tract as  to  time  of  payment  will  not  be  exacted,  and  the  member  in  con- 
sequence fails  to  pay  on  the  day  appointed,  the  society  will  be  held  to 
have  waived  the  requirement,  and  it  will  be  estopped  from  setting  it  up 
as  a  cause  of  forfeiture. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

2.  INSURANCE— BENEFIT    SOCIETY— PROMPT    PAYMENT    OF 

DUES— WAIVER— SUBORDINATE  BODY. 

When,  by  the  laws  of  such  a  society,  a  subordinate  body  is  the  sole  agency 
by  which  the  society  transacts  the  business  for  which  it  was  organized, 
if  the  conduct  of  the  subordinate  body  is  such  as  to  operate  as  a  waiver 
of  timely  payment,  such  waiver  is  binding  upon  the  superior  body  of 
the  order  itself,  even  though  the  superior  body  has  no  knowledge  of  the 
course  of  conduct  of  the  subordinate  body  on  which  the  waiver  is 
based. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec  Dig.  i  755.) 

^  3.  INSURANCE^BENEFIT  SOCIETY— PAYMENT  OF  DUES- 
WAIVER— EXPULSION. 
Where  prompt  payment  has  been  waived,  the  member  cannot  be  expelled 
without  some  notice  that  further  indulgence  will  cease,  and  that  no 
further  delays  will  be  granted,  and  that  hence  it  is  incumbent  on  him 
to  pay  in  strict  accordance  with  the  laws  of  the  order. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec  Dig.  $  694.) 

Appeal  from  District  Court,  Ramsey  County;  Hascali  R.  Brill,  Judge- 
Action  by  Mary  Dougherty  against  the  Supreme  Court  of  the  Inde- 
pendent Order  of  Foresters.    Verdict  for  plaintiff,  and,  from  an  adverse 
order,  defendant  appeals.    Affirmed. 

Kennedy  &  Kennedy  and  Thomas  J.  McDermott,  all  of  St.  Paul,  for 
Appellant. 

Doherty  &  McNally,  of  St.  Paul,  for  Respondent. 

*  Decision  rendered,  March  6,  1914.    145  N.  W.  Rep.  813.    Syllabus  by 
the  Court. 
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PIERSON  vs,  MODERN  WOODMEN  OF  AMERICA  * 
(Supreme  Court  of  Minnesota.) 

1.  EVIDENCE  —  DOCUMENTS  —  BY-LAWS  —  AUTHENTIC 

TION— EXCLUSION  OF  EVIDENCE. 

In  an  action  by  the  beneficiary  named  in  a  membership  certificate  issu 
by  a  fraternal  insurance  company  to  recover  the  amount  payable  up 
the  death  of  the  member,  the  court  rightly  excluded  a  purported  by-Is 
pleaded  in  abatement,  because  the  printed  copy  offered  in  evidence  w 
not  properly  authenticated,  and  also  because  there  was  no  offer 
prove  that  the  by-law  was  in  force  at  a  time  when  it  could  be  mater 
to  the  issues  involved. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1538,  1559,  1560,  1562-15! 
1592;  Dec.  Dig.  §  370.) 

2.  INSURANCE—ACTION   ON   BENEFIT  CERTIFICATE— PROC 

OF  DEATH— SUFFICIENCY. 

The  evidence  of  the  disappearance  of  the  insured,  of  his  continued  abser 
for  more  than  seven  years,  and  of  the  inquiry  and  search  for  him  w 
such  that  it  sustains  the  finding  of  the  jury  that  he  was  dead. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig. 
819.) 

3.  TRIAL— REFUSAL  OF  INSTRUCTIONS  COVERED. 

No  error  was  made  in  refusing  to  give  certain  instructions  requested 
defendant,  for,  in  so  far  as  such  instructions  embodied  sound  rules 
law  applicable  to  the  issues  litigated,  they  were  fully  covered  by  t 
general  charge. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  651-659;  Dec.  Dig.  §  260.) 

Appeal  from  District  Court,  Ramsey  County;  Hascall  R.  Brill,  Ju<ig< 
Action  by  Hattie  E.  Pierson  against  the  Modem  Woodmen  of  Ameri 

Verdict  for  plaintiff,  and  from  denial  of  new  trial,  defendant  appeals.    J 

firmed. 

Benjamin  D.  Smith,  of  Mankato,  and  Percy  D.  Godfrey,  of  St.  Pa 
for  Appellant. 

Durment,  Moore  &  Oppenheimer,  of  St.  Paul,  for  Respondent. 

♦  Decision  rendered,  March  6,  1914.    145  N.  W.  Rep.  806.    Syllabus 
the  Court. 
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TRIPP  vs.  JORDAN  ET  al.* 
(Kansas  City  Court  of  Appeals.    Missouri.) 

1.  INSURANCE— ASSIGNMENT  OF  POLICY. 

An  assignment  of  a  life  policy  to  one  having  no  insurable  interest  in  the 

life  assured  is  void  as  within  the  rule  against  wagering  policies. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  166,  167;  Dec.  Dig.  §  122.) 

2.  INSURANCE— ASSIGNMENT  OF  POLICY. 

A  life  policy  may  be  lawfully  assigned  as  security  for  an  indebtedness  of 

the  assured,  though  the  creditor  has  no  insurable  interest  in  his  life. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  166,  167;  Dec.  Dig.  §  122.) 

3.  INSURANCE  —ASSIGNMENT  OF  POLICY. 

Where  one  having  a  paid-up  life  policy  was  induced  to  make  an  assignment 
thereof  by  the  fraud  of  the  assignee,  who  had  no  insurable  interest,  by 
whom  it  was  assigned  to  an  innocent  party  for  value,  the  second  as- 
signment was  subject  to  the  equities  between  the  original  assignor  and 
his  assignee. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  486;  Dec.  Dig.  §  216.) 

Appeal  from  Circuit  Court,  Jackson  County ;  O.  A.  Lucas,  Judge. 

Action  by  David  Tripp  against  Irvin  Jordan  and  others.  From  a 
judgment  awarding  the  proceeds  of  a  life  policy  to  the  defendant  Bain, 
plaintiff  appeals.    Reversed  and  remanded. 

T.  A.  Witten,  of  Kansas  City,  for  Appellant. 

Hadley,  Cooper,  Neel  &  Wilson,  of  Kansas  City,  for  Respondents 
Bain  and  Chesney. 

♦  Decision  rendered,  Feb.  16,  1914.    Rehearing  denied,  Feb.  28,  1914.    164 
S.  W.  Rep.  158. 


-♦♦♦- 


HATCHER  vs.  NATIONAL  ANNUITY  ASS'N  of  Kansas 

City.* 
(Kansas  City  Court  of  Appeals.    Missouri.) 

INSURANCE— BENEFIT  INSURANCE— AMOUNT  OF  DEATH 
BENEFIT. 

The  laws  and  practices  of  a  benefit  society  in  ascertaining  the  amount  of 
death  benefits,  prevailing  during  the  membership  of  a  decedent,  and 
which  were  an  integral  part  of  its  contract  with  him,  should  be  fol- 
lowed in  computing  the  amount  due,  notwithstanding  an  existing  by- 
law apportioned  a  less  amount  of  assessments  to  the  mortuary  fund. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1961,  1962;  Dec.  Dig.  §  791.) 

♦  Decision  rendered,  Feb.  2,  1914.    Rehearing  denied,  Feb.  28,  1914.    164 
S.  W.  Rep.  188. 
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Error  to  Circuit  Court,  Livingston  County;  Arch  B.  Davis,  Judge. 

Action  by  Lucy  A.  Hatcher  against  the  National  Annuity  Association 
of  Kansas  City  to  recover  on  a  benefit  certificate.  A  judgment  for  plain- 
tiff was  reversed,  and  defendant  moved  to  set  aside  the  judgment  thereupon 
rendered  below  for  plaintiff  on  the  mandate  of  the  court  of  appeab.  The 
motion  was  overruled,  and  defendant  brings  error.    Affirmed. 

F.  S.  Hudson  and  D.  C.  Finley,  both  of  Chillicothe,  for  Plaintiff  in 
Error. 

Scott  J.  Miller,. of  Chillicothe,  for  Defendant  in  Error. 


KRECEK  vs.  SUPREME  LODGE  OF  FRATERNAL  UNION 

OF  AMERICA.  (No.  18,158.)* 

(Supreme  Court  of  Nebraska.) 

1.  APPEAL    AND    ERROR— TRIAL— MOTION    FOR    DIRECTED 

VERDICT— FINDING. 
Where,  at  the  close  of  the  trial  of  a  law  action,  each  party  moves  for  a 

directed  verdict,  the  finding  of  the  court  takes  the  place  of  a  verdict  by 

the  jury  and  will  be  so  treated  on  appeal. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3955-3960,  3962-3969; 

Dec.  Dig.  §  1(X)8;  Trial,  Cent.  Dig.  §  400;  Dec  Dig.  §  177.) 

2.  INSURANCE— MUTUAL  BENEFIT  INSURANCE-SECRETARY 

OF  SUBORDINATE  LODGE— NOTICE. 

The  secretary  of  a  subordinate  lodge  of  a  fraternal  beneficiary  association, 
who  receives  the  payment  of  dues  from  the  members  and  forwards 
same  to  the  company,  is  considered  the  agent  of  the  company  for  that 
purpose,  and  the  company  will,  ordinarily,  be  presumed  to  have  knowl- 
edge of  all  facts  known  to  such  secretary  in  regard  to  the  standing  of 
members  whose  dues  he  so  receives  and  forwards. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1836;  Dec.  Dig.  §  695.) 

3.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— SECRETARY 

OF  SUBORDINATE  LODGE^NOTICE. 

But  when  the  applicant  for  membership  conspires  with  the  secretary  and 
others  of  the  subordinate  lodge  to  deceive  the  company  and  to  with- 
hold from  it  knowledge  of  facts  disqualifying  the  applicant  for  mem- 
bership, the  presumption  of  knowledge  of  such  facts  on  the  part  oi 
the  company  is  overcome. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1836;  Dec  Dig.  §  695.) 

4.  INSURANCE^MUTUAL  BENEFIT  INSURANCE— ELIGIBIUTY 

TO  MEMBERSHIP— RATIFICATION  OF  FRAUD. 
Where  the  membership  of  a  fraternal  beneficiary  association  have  deter- 
mined as  a  mutual  organization,  and  so  declared  in  the  constitution  of 
the  society,  that  persons  engaged  in  a  particular  occupation  shaU  be 
ineligible  to  membership,  on  any  terms,  the  power  to  admit  a  person 

♦  Decision  rendered,  Feb.  27,  1914.     145  N.  W.  Rep.  859.    Syllabus  by 
the  Court. 
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engaged  in  such  prohibited  occupation  to  membership,  or  to  ratify 
sudi  membership  when  illegally  gained,  does  not  exist  in  either  the 
supreme  officers  of  the  society  or  in  any  local  lodge  thereof. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1836;  Dec.  Dig.  §  695.) 

5.  INSURANCE— MUTUAL  BENEFIT  INSURANCE^ELIGIBILITY 
TO  MEMBERSHIP— RATIFICATION  OF  FRAUD— ESTOPPEL. 

And  in  such  a  case  the  payment,  by  one  so  admitted,  of  dues  and  assessments 
to  a  local  lodge  of  the  society,  cannot  have  the  effect  of  validating  his 
membership ;  nor  will  it  estop  the  company  from  denying  liability  after 
his  death,  whether  the  officers  of  the  local  lodge,  at  the  time  of  re- 
ceiving such  dues  and  assessments,  had  or  had  not  knowledge  of  the 
fraud  practiced  by  him  in  gaining  and  retaining  such  membership. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1836,  1837,  1866-1868;  Dec. 
Dig.  §§  695,  724.) 

Sedgwick  and  Letton,  JJ.,  dissenting. 

Appeal  from  District  Court,  Douglas  County;  Sears,  Judge. 

Action  by  Emma  Krecek  against  the  Supreme  Lodge  of  Fraternal 
Union  of  America.  From  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

H.  H.  Bowes  and  E.  L.  Bradley,  both  of  Omaha,  and  Allen  &  Webster, 
of  Denver,  Colo.,  for  Appellant. 

A.  H.  Murdock,  of  Omaha,  for  Appellee. 


♦  ♦♦ 


CILEK  vs.  NEW  YORK  LIFE  INS.  CO.  (No.  18,275.)*  • 
(Supreme  Court  of  Nebraska.) 

i-  INSURANCE— POLICY— ENFORCEMENT. 

^^^  insurance  contract,  where  there  is  no  uncertainty  as  to  its  meaning,  and 
the  same  is  legal  and  not  opposed  to  public  policy,  will  be  enforced  as 
it  is  made. 
^-^or    other  cases,  see  Insurance,  Cent  Dig.  §§  292,  294-298;  Dec.  Dig.  § 
1-46.) 

^-    '^^iSrSURANCE  —  POLICY  —  CONSTRUCTION  —  PREMIUMS  ^ 
C:i^EDIT  OF  PROFITS. 
"'^''^.Q  provided,  by  the  terms  of  a  twenty-year  endowment  life  insurance 
I^^licy,  Aat  at  the  end  of  the  twenty-year  accumulation  period,  which 
^^v-as  June  13,  1919,  if  the  premiums  have  been  duly  paid  to  that  date, 
^^^d  not  otherwise,  the  company  will  apportion  to  the  insured  his  share 
^^<  accumulation  profits.    The  assured,  having  paid  seven  annual  pre- 
v^^iums,  and  having  borrowed  from  the  company  the  full  amount  of  the 
^^serve  accredited  to  the  policy,  defaulted  in  the  payment  of  his  annual 
X^remium,  and,  after  the  lapse  of  more  than  thirty  days  from  the  date 
Ckf  his  default  died.    Held,  that  the  beneficiary  is  not  entitled  to  have 
indefinite  and  uncertain  profits  credited  to  such  policy  in  order  to  keep. 
r-^^     it  in  force. 
1^1,^5;  other  cases,  see  Insurance,  Cent.  Dig.  §§  935,  938;  Dec.  Dig.  §  367.) 

^, '^   Decision  rendered,  Feb.  13,  1914.    145  N.  W.  Rep.  693.    Syllabus  br 
^*^^  Court. 
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3.  INSURANCE  CONTRACT— VALIDITY. 

The  insurance  laws  of  the  state  of  New  York  and  the  charter  of  the  in- 
surance company  examined  and  found,  to  contain  nothing  which  is 
in  conflict  with  the  terms  of  the  insurance  contract  as  written. 

4.  INSURANCE  —  FORFEITURE  —  NOTICE  —  WHAT  LAW  GOV- 

ERNS. 

The  provisions  of  the  insurance  laws  of  the  state  of  New  York,  requiring 
notice  to  be  mailed  to  the  policyholder  in  that  state  as  a  condition  of 
forfeiture  for  nonpayment  of  premiums,  has  no  application  to  insur- 
ance contracts  made  in  this  state. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  894;  Dec.  Dig.  §  351.) 

5.  INSURANCE— LOAN  ON  POLICY— ESTOPPEL  OF  BENEFI- 
CIARY. 

In  case  the  beneficiary  has  joined  with  the  insured  in  the  application  for  a 
loan  upon  the  insurance  policy,  she  cannot  afterwards  claim  that  the 
loan  was  made  without  her  knowledge  or  authority. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  179^2.) 

Appeal  from  District  Court,  Sheridan  County;  Westover,  Judge. 

Action  by  Lucy  Belle  Rye,  now  Lucy  Belle  Cilek,  against  the  New 
York  Life  Insurance  Company.  From  judgment  for  plaintiflF,  defendant 
appeals.    Reversed  and  dismissed. 

Switzler,  (joss  &  Switzler,  of  Omaha,  and  A.  W.  Crites,  of  (Thadron, 
for  Appellant. 

Fisher  &  Rooney,  of  Chadron,  and  A.  M.  Morrissey,  of  Lincoln  (James 
H.  Mcintosh,  of  New  York  City,  of  counsel),  for  Appellee. 


♦  »♦ 


PIRICS  ET  AL.  vs,  FIRST  RUSSIAN  SLAVONIC  GREEK 

CATHOLIC  BENEVOLENT  SOCIETY,  UNDER  THE 

PROTECTORATE  OF  ARCHANGEL  ST. 

MICHAEL.* 

(Court  of  Chancery  of  New  Jersey.) 

1.  BENEFICIAL    ASSOCIATIONS  —  CONSTITUTION    AND    BY- 

LAWS. 

Where  the  constitution  and  by-laws  of  a  benevolent  society  were  promul- 
gated contemporaneously  in  Russian  and  English,  the  fidelity  of  the 
English  text  could  not  be  questioned  after  many  years,  during  which 
the  members  had  the  right  to  rely  on  its  accuracy. 

(For  other  cases,  see  Beneficial  Associations,  Cent.  Dig.  §§  5,  6;  Dec. 
§5.) 

2.  BENEFICIAL  ASSOCIATIONS— EXPULSION  OF  MEMBERS. 
Where,  by  the  practical  construction  given  the  constitution  and  by-laws  of  a 

benevolent  society,  the  words  "Greek  Catholic,"  in  the  provision  naming 
those  eligible  for  membership,  had  been  for  almost  twenty  years  re- 

♦  Decision  rendered,  March  11,  1914.    89  Atl.  Rep.  1036. 
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garded  as  including  members  of  the  Russian  communion,  members  of 
that  conjmunion  who  had  been  admitted  could  not  thereafter  be  ex- 
pelled on  the  ground  that  they  were  ineligible. 
(For  other  cases,  see  Beneficial  Associations,  Cent.  Dig.  §§  12-17,  20;  Dec. 
Dig.  §  10.) 

3.  BENEFICIAL  ASSOCIATIONS  —  BY-LAWS  —  EXPULSION  OF 
MEMBERS. 

An  amendment  of  the  by-laws  of  a  benevolent  society  excluding  from  mem- 
bership therein  members  of  the  Russian  communion  did  not  authorize 
the  expulsion  of  members  of  that  communion  who  had  been  previously 
admitted,  as  it  could  not  have  a  retroactive  effect. 

(For  other  cases,  see  Beneficial  Associations,  Cent.  Dig.  §§  5,  6;  Dec.  Dig. 
§5.) 

4.  BENEFtCIAL   ASSOCIATIONS  —  NATURE   AND    STATUS  — 

RIGHTS  OF  EXPELLED  MEMBERS. 
The  contract  of  a  society  organized  to  provide  sick  benefits,  pay  funeral 
expenses,  and  help  the  widow  or  others  left  behind  with  members  who 
pay  an  initiation  fee  and  monthly  dues,  which  are  supplemented  from 
other  sources,  is  not  an  ordinary  contract  of  insurance,  and  the  rights 
of  members  unlawfully  expelled  are  not  to  be  decided  as  though  it 
were  an  insurance  proposition. 
<i*br  other  cases,  see  Beneficial  Associations,  Cent.  Dig.  §§  12-17,  20;  Dec 
^ig.  §  10.) 

^.   JJ^SXJRANCE— THE   CONTRACT   IN    GENERAL—DEFINITION 

OK  "CONTRACT  OF  INSURANCE." 
"    Ordinary  "contract  of  insurance"  is  defined  as  an  agreement  to  pay  a 
^i  ven  sum  on  the  happening  of  a  particular  event,  contingent  upon  the 
*i^^ ration  of  human  life,  in  consideration  of  the  immediate  payment  of 
.  *^    smaller  sum  or  a  certain  equivalent  periodical  payment. 

r^^^    other  cases,  see  Insurance,  Cent.  Dig.  §§  172,  178;  Dec.  Dig.  §  124.) 


Ij^j^-^^^^^^EFICIAL  ASSOCIATIONS— PROPERTY  AND  FUNDS. 

.  I^  X"operty  of  a  society  organized  to  provide  sick  and  death  benefits  is 
'  '■^^  pressed  with  a  trust  for  the  uses  of  the  society,  but  the  trust  is  for 
^^1.  the  members  and  none  can  be  deprived  of  their  interest  therein,  ex- 

(£--       *^^^t  as  provided  in  the  by-laws. 

^    ^i^ther  cases,  see  Beneficial  Associations,  Cent.  Dig.  §§  36-40;  Dec.  Dig. 

«     a7.) 

■^^'1^^EFICIAL  ASSOCIATIONS— RIGHTS  OF  EXPELLED  MEM- 
\V|^    -^  :^RS— DISSOLUTION. 

^^*^^  a  benevolent  society  has  unlawfully  expelled  all  those  of  a  certain 

^^^^ss,  and  the  remiaining  members,  who  are  in  the  majority,  desire  to 

^^"Ciintinue  the  society,  equity  will  not  exercise  its  power  to  dissolve  it, 

*-^  Xjt  will  decree  a  fair  distribution  of  the  property  between  the  expelled 

( J5*       ^""^^  embers  and  those  who  remain. 

V-^^  "Other  cases,  see  Beneficial  Association,  Cent.  Dig.  §§  12-17,  20,  58,  59; 
^==^ec.  Dig.  §§  10,  22.) 

"^^^  -^NDAVUS— SUBJECTS  AND  PURPOSES  OF  RELIEF— ACTS 
^  wND  PROCEEDINGS  OF  PRIVATE  CORPORATIONS-REIN- 


>^^         ^^TATEMENT  OF  EXPELLED  MEMBERS. 

^^^amus  is  the  appropriate  remedy  to  compel  reinstatement  of  members 
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of  a  corporation  who  have  been  wrongfully  expelled,  but  not  in  the 
case  of  an  unincorporated  association. 
(For  other  cases,  see  Mandamus,  Cent.  Dig.  §§  259,  260;  Dec.  Dig.  §  125.) 

9.  BENEFICIAL  ASSOCIATIONS— INJUNCTION. 

Injunction  will  not  issue  to  compel  the  reinstatement  of  a  faction  in  « 
beneficial  religious  society  who  have  been  wrongfully  expelled  after 
much  heat  and  violence,  as  to  do  so  would  not  be  consistent  with 
equity. 

(For  other  cases,  see  Beneficial  Associations,  Cent.  Dig.  §  21;  Dec.  Diff. 
§12.) 

10.  REFERENCE^REPORT  AND  FINDINGS— CONFORMITY  TO 

ORDER  OF  REFERENCE. 

An  agreed  order  of  reference  providing  that  the  amount  due  should  be 
determined,  "regard  being  had"  to  four  particulars,  was  not  too 
narrow  to  admit  of  a  disposition  of  the  case  wherein  two  of  the  partic- 
ulars named  were  deemed  unimportant;  the  real  question  being  the 
sum  due,  and  the  subordinate  matters  not  being  controlling. 

(For  other  cases,  see  Reference,  Cent.  Dig.  §§  49-53,  55;  Dec.  Dig.  §  29.) 

11.  CORPORATIONS— CORPORATE  EXISTENCE— EVIDENCE  OF 

CORPORATE  EXISTENCE. 

A  society  alleged  to  have  been  incorporated  soon  after  its  organization 
could  not  be  treated  as  a  corporation,  where  no  proof  was  made  of  the 
identity  of  the  society  and  the  alleged  corporation,  whose  names  dif- 
fered, nor  even  of  the  certificate  of  incorporation. 

(For  other  cases,  see  Corporations,  Ont.  Dig.  i§  106-118,  2066,  2067;  Dec 
Dig.  §  32.) 

Suit  by  (jeorge  Pirics  and  others  against  the  First  Russian  Slavonic 
Greek  (Catholic  Benevolent  Society,  under  the  Protectorate  of  Archangel 
St  Michael.    Master's  report  confirmed. 

L.  A.  Sullivan  and  M.  Dunn,  both  of  Paterson,  for  Complainants. 
Lefferts  &  Lefferts,  of  Passaic,  and  Joseph  £.  Strieker,  of  Perth 
Amboy,  for  Defendant 


♦  •# 


PARKS   vs.    SUPREME   CIRCLE,   BROTHERHOOD   OF 

AMERICA  ET  AL.* 

(Court  of  Chancery  of  New  Jersey.) 

1.  INSURANCE^MUTUAL  BENEFIT  INSURANCE. 

The  contract  between  a  mutual  benefit  association  and  its  members  is  con- 
tained in  the  fundamental  laws  of  the  association,  and  a  power  of 
amendment  contained  in  the  charter  or  by-laws  in  general  terms  onlj 
contemplates  reasonable  amendments  adopted  in  furthc|ance  of  the 
contract,  and  not  such  as  would  materially  alter  its  terms. 

vFor  other  cases,  see  Insurance,  Cent.  Dig.  §  1855;  Dec.  Dig.  §  719.) 

♦  Decision  rendered,  March  18,  1914.    89  Atl.  Rep.  1042. 
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2.  INSURANCE— MUTUAL  BENEFIT  ASSOCIATION— AMEND- 
MENT OF  BY-LAWS. 

When  complainant  joined  a  fraternal  benefit  society,  the  by-laws  provided 
for  a  fund  from  which  payments  were  made  to  each  beneficiary,  which 
fund  was  created  by  monthly  payments  of  dues,  5  per  cent  of  which 
were  set  apart  for  a  reserve  fund,  and  the  balance  held  to  meet  current 
monthly  death  benefits.  The  reserve  fund,  like  the  monthly  balance 
from  dues,  could  only  be  used  to  pay  death  benefits.  In  1912  the  by-laws 
were  amended  by  creating  two  divisions  of  the  membership;  division 
No.  1  including  members  admitted  after  March  1, 1910,  when  an  amend- 
ment was  adopted  graduating  dues  according  to  the  age,  and  members 
admitted  prior  to  that  time  who  elected  to  become  members  of  that 
division,  while  division  No.  2  included  all  members  admitted  before 
March  1,  1910,  who  declined  to  become  members  of  division  No.  1. 
The  dues  of  division  No.  1  were  graduated,  while  the  dues  in  division 
No.  2  remained  the  same  as  originally.  By  the  amendments  the  funds 
were  to  be  divided  between  the  two  divisions  **in  proportion  to  the 
duration  of  membership,"  the  aggregate  years  of  membership  of  all 
members  in  each  division  determining  its  percentage  of  the  fund,  and, 
after  such  division,  each  fund  was  exempted  from  liability  for  losses 
in  the  other  division,  and  all  new  members  were  required  to  join  di- 
vision No.  1.  Enforcement  of  the  amendment  was  enjoined  as  against 
old  members,  and  in  1913  another  amendment  was  adopted  providing 
that  the  reserve  fund  should  be  equitably  divided  by  apportioning  it 
among  the  whole  membership  in  proportion  to  their  life  expectancies, 
and  that  the  respective  parts  should  remain  a  separate  trust  fund  for 
the  losses  arising  in  the  respective  divisions,  and  the  fund  of  one 
division  should  not  be  liable  for  losses  arising  in  the  other.  Held,  that 
the  amendments  of  1912  and  1913  violated  the  contract  rights  of  a  mem- 
ber who  had  joined  before  March  1,  1910,  so  that  he  could  enjoin  their 
enforcement. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1S55;  Dec  Dig.  §  719.) 

Suit  by  Daniel  H.  Parks  against  the  Supreme  Circle,  Brotherhood  of 
America,  on  final  hearing  of  bill.    Injunction  issued. 

Oscar  B.  Redrow,  of  Camden,  for  Complainant. 
John  F.  Hamed,  of  Camden,  for  Defendant. 


-♦^^- 


WILCOX  vs.  SUPREME  COUNCIL  OF  ROYAL 

ARCANUM.* 

(Court  of  Appeals  of  New  York.) 

1.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— EXPULSION 
OF  MEMBERS— REVIEW. 

The  courts  cannot  review  proceedings  to  expel  a  member  of  a  benefit  so- 
ciety conducted  strictly  in  accordance  with  the  laws  of  the  order  or  re- 
examine the  merit  of  the  expulsion,  but  can  only  determine  whether 
the  member  was  tried  according  to  the  law  of  the  land. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  §  694.) 

*  Decision  rendered,  Feb.  24,  1914.    104  N.  E.  Rep.  624. 
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2.  INSURANCE— MUTUAL  BENEFIT  INSURANCE^EXPULSION 

OF  MEMBERS— REVIEW. 

The  expulsion  of  a  member  from  a  benefit  insurance  society  can  be  at- 
tacked for  disqualification  of  the  committee  by  which  he  was  tried  in 
an  action  on  his  benefit  certificate;  the  rule  against  collateral  attack 
not  applying,  since  there  is  no  metliod  of  direct  review. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  § 
694.) 

3.  INSURANCE— MUTUAL    BENEFIT    INSURANCE— DISQUALI- 

FICATION OF  JUDGES. 

Under  the  laws  of  a  benefit  insurance  society  providing  for  the  trial  of 
charges  against  a  member  by  a  trial  committee  consisting  of  members 
of  the  order  who  should,  "if  practicable,"  be  members  of  the  Supreme 
or  Grand  Council,  on  the  trial  of  a  member  for  improper,  conduct  viola- 
tive of  his  duties  and  obligations  and  of  conduct  unbecoming  his  pro- 
fession as  a  member  in  that  he  had,  in  violation  of  the  laws  of  the 
order,  published  defamatory  interviews  attacking  the  Supreme  Council 
and  its  officers  and  charging  them  with  graft,  fraud,  and  dishonesty,  and 
had  openly  denounced  the  Supreme  Council  and  charged  its  officers 
with  being  grafters,  thieves,  and  robbers,  where  the  truth  of  such 
charges  was  put  in  issue,  members  of  the  Supreme  Council  were  dis- 
qualified, because  of  their  direct  interest  in  the  subject-matter  of  the 
controversy  from  sitting  in  the  trial  committee,  and,  where  they  did  so 
sit,  the  expulsion  of  the  member  was  void. 

TFor  other  cases,  see  Insurance,  Cent.  Dig.  §§  1834,  1835;  Dec.  Dig.  § 
694.) 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department 
Action  by  Mary  Clara  Wilcox  against  the  Supreme  Council  of  the 
Royal  Arcanum.    An  order  setting  aside  a  directed  verdict  for  plaintiff 
was  reversed  by  the  Appellate   Division,  Third  Department    (151   App. 
Div.  297,  136  N.  Y.  Supp.  377),  and  defendant  appeals.    Affirmed. 

Howard  C.  Wiggins,  of  Rome,  for  Appellant. 
Stewart  F.  Hancock,  of  Syracuse,  for  Respondent. 


♦  ♦♦ 


TILLERY  vs.  ROYAL  BENEFIT  SOCIETY  et  al.* 
(Supreme  Court  of  North  Carolina.) 

1.  APPEAL  AND  ERROR  —  DISMISSAL  —  WANT  OF  JURISDIC- 

TION. 

A  motion  to  dismiss  for  want  of  jurisdiction  because  of  the  amount  in  con- 
troversy may  be  made  for  the  first  time  in  the  Supreme  Court. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1166-1176,  1375:  Dec 
Dig.  §  185.) 

2.  COURTS— JURISDICTION— SUPERIOR  COURT. 

The  amount  demanded  in  good  faith,  and  not  the  amount  recovered,  de- 
termines jurisdiction,  and  hence  the  Superior  Court  has  jurisdiction  in 

♦  Decision  rendered,  March  11.  1914.    80  S.  E.  Rep.  1068. 
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an  action  on  an  insurance  policy  in  which  the  demand  made  in  good 
faith  was  for  $202. 
(For  other  cases,  see  Courts,  Cent.  Dig.  §§  413-426,  428,  450,  452,  458,  459, 
466;  Dec.  Dig.  §  121.) 

3.  TRIAL— INSTRUCTIONS— OPINION  AS  TO  FACTS. 

A  requested  charge  that,  if  insured  was  more  than  fifty-five  years  of  age 
when  he  applied  for  membership,  the  association  was  not  liable  on 
the  policy,  "as  the  same  was  procured  under  a  misrepresentation  of 
the  age"  of  insured,  would  be  properly  refused  as  an  expression  of 
opinion  upon  the  facts,  even  if  there  was  any  evidence  to  support  it. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  436-438;  Dec.  Dig.  §  193.) 

4.  TRIAL-INSTRUCTIONS— APPLICATION  TO  EVIDENCE. 

A  requested  charge  that,  if  insured  was  more  than  fifty-five  years  of  age 
when  he  applied  for  membership,  the  association  was  not  liable  on  the 
policy,  **as  the  same  was  procured  under  a  misrepresentation  of  the 
age"  of  insured,  was  properly  refused,  where  there  was  no  evidence 
that  insured  had  made  any  representation  as  to  his  age. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  505,  596-612;  Dec.  Dig.  §  252.) 

Appeal  from  Superior  Court,  Carteret  County;  Whcdbce,  Judge. 
Action  by  Bert  Tillery  against  the  Royal  Benefit  Society  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

C.  R.  Wheatley,  of  Beaufort,  for  Appellants. 
E.  H.  Gorham,  of  Morehead  City,  for  Appellee. 


♦  •♦ 


BRITTON  vs.  METROPOLITAN  LIFE  INS.  CO.  of  New 

York.* 

(Supreme  Court  of  North  Carolina.) 

1.  EVIDENCE— PAROL   EVIDENCE— INSURANCE— RECEIPT   OF 

PREMIUM— ACKNOWLEDGMENT. 

An  acknowledgment  in  a  life  policy  of  the  receipt  of  a  semiannual  pre- 
mium is  not  a  mve  receipt  but  a  part  of  the  contract  in  so  far  as  the 
insurer's  right  to  forfeit  the  policy  is  concerned,  and  estops  the  insurer 
to  claim  a  forfeiture  because  of  a  parol  contract  between  the  insured 
and  the  insurer's  agent  that  the  premium  should  be  paid  quarterly, 
pursuant  to  which  agreement  only  a  payment  of  quarterly  premium  at 
the  beginning  of  the  insurance  term  instead  of  a  semiannual  premium 
was  made. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §  2148;  Dec.  Dig.  §  469.) 

2.  INSURANCE— INSURANCE  POLICY. 

A  policy  of  insurance  may  be  reformed  on  proper  allegations  and  proofs  as 

any  other  contract. 
(For  other  cases,  see  Insurance.  Cent.  Dig.  §§  265-272;  Dec.  Dig.  §  143.) 

♦  Decision  rendered,  March  11,  1914.    80  S.  E.  Rep.  1072. 
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3.  REFORMATION  OF  INSTRUMENTS— GROUNDS— MISTAKE. 
In  order  to  sustain  the  suit  for  a  reformation  of  a  written  contract,  the 

complainant  must  show  that  the  instrument  sought  to  be  corrected 
failed  to  express  the  real  agreement  or  transaction  because  of  a  mistake 
common  to  both  parties  or  because  of  a  mistake  of  one  party  and  the 
fraud  and  inequitable  conduct  of  the  other. 
(For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig.  §  68;  Dec 
Dig.  §  16.) 

4.  REFORMATION  OF  INSTRUMENTS— GROUNDS— MISUNDER- 

STANDING OF  FACTS. 

A  mere  misunderstanding  of  facts  is  not  a  sufficient  ground  for  reforma- 
tion of  a  written  contract. 

(For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig.  §§  69-71; 
Dec,  Dig.  §  17.) 

5.  INSURANCE— REFORMATION  OF  POLICY— MISTAKE. 

Defendant  having  issued  a  policy  on  decedent's  life  providing  for  the  pay- 
ment of  semiannual  premiums,  insured,  by  parol  contract  with  defend- 
ant's agent,  agreed  that  the  premiums  should  be  paid  quarterly,  and 
defendant  accepted  quarterly  payments  without  change  of  the  policy  in 
accordance  with  its  custom.  Held,  that  such  facts  did  not  constitute  a 
mistake  for  which  the  insurer  was  entitled  to  have  the  policy  reformed. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  265-272;  Dec.  Dig.  §  143.) 

Appeal  from  Superior  Court,  Halifax  (x)unty;  Peebles,  Judge. 

Action  by  W.  P.  Britton,  as  administrator  of  W.  E.  Albritton,  against 
the  Metropolitan  Life  Insurance  Company  of  New  York,  on  a  policy  of 
life  insurance  issued  by  defendant  on  the  life  of  plaintiffs  intestate.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

This  is  an  action  to  recover  on  a  policy  of  insurance,  issued  by  the  de- 
fendant upon  the  life  of  plaintifiTs  intestate  by  the  defendant,  and  tried  at 
August  term,  1913,  Superior  Court  of  Halifax  County,  Peebles,  Judge,  pre- 
siding, upon  this  issue :  "(1)  Is  the  defendant  indebted  to  the  plaintiff,  and, 
if  so,  in  what  amount?  Answer:  $1,(XX),  with  interest  from  March  1, 
1911."    From  the  judgment  rendered,  the  defendant  appealed. 

Winston  &  Biggs,  of  Raleigh,  for  Appellant. 

A.  P.  Kitchin,  of  Scotland  Neck,  and  E.  L.  Travis,  of  Halifax,  for 
Appellee. 


♦  ♦♦ 


MODERN  WOODMEN  OF  AMERICA  vs,  GHROMLEY.* 
(Supreme  Court  of  Oklahoma.) 

1.  DEATH— PRESUMPTION— EVIDENCE  OF  ABSENCE. 

G.,  whose  age  at  the  time  is  not  shown,  but  who  was  a  mere  youth,  left  his 
home  in  Kentucky,  going  to  Texas.  At  the  time  of  his  departure  he 
left  a  brother,  four  years  his  junior,  an  inmate  of  an  orphans'  home. 
Upon  reaching  eighteen  years  of  age,  G.  returned  to  his  former  home 

»  Decision  rendered,  Feb.  28,  1914.    139  Pac.  Rep.  306.    Syllabus  by  the 
Court. 
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in  Kentucky,  where  he  spent  three  days  trying  to  get  word  of  his 
brother,  but  failed.  It  is  not 'shown  that  the  brothers  had  ever  cor- 
responded with  each  other,  or  that  the  younger  knew  of  the  elder's 
whereabouts.  The  year  previous  to  the  brotiher's  return,  the  yellow 
fever  had  visited  the  locality  of  the  orphans'  home,  causing  a  number 
of  deaths.  It  was  not  proven  for  what  length  of  time  the  younger 
brother  remained  in  the  orphans'  home  or  whether  he  was  an  inmate 
thereof  on  the  visit  of  the  pestilence  nor  did  it  appear  of  whom  in- 
quiry was  made  or  the  extent  thereof.  Held,  the  facts  proved  were 
insufficient  to  raise  the  presumption  of  death,  arising  from  an  absence 
from  home,  unheard  from,  for  a  period  of  seven  years. 
(For  other  cases,  see  Death,  Cent.  Dig.  §§  1-3;  Dec.  Dig.  §  2.) 

2.  DEATH— PRESUMPTION— ESSENTIAL  BASIS. 

In  order  that  the  presumption  that  a  person  once  shown  to  have  been  alive 
continues  to  live  may  be  overcome  by  the  presumption  of  death,  arising 
from  seven  years'  unexplained  absence  from  home  or  place  of  res- 
idence, there  must  be  a  lack  of  information  concerning  the  absentee 
on  the  part  of  those  likely  to  hear  from  him,  after  diligent  inquiry. 

(For  other  cases,  see  Death,  Cent.  Dig.  §§  1-3;  Dec.  Dig.  §  2.) 

3.  DEATH— PRESUMPTION— ESSENTIAL  BASIS. 

The  inquiry  should  extend  to  all  those  places  where  information  is  likely  to 
be  obtained,  and  to  all  those  persons  who  in  the  ordinary  course  of 
events  would  be  likely  to  receive  tidings  if  the  party  were  alive,  whether 
members  of  his  family  or  not  and,  in  general,  the  inquiry  should  ex- 
haust all  patent  sources  of  information,  and  all  others  which  the  cir- 
cumstances of  the  case  suggest. 

(For  other  cases,  sec  Death,  Cent.  Dig.  §§  1-3;  Dec.  Dig.  §  2.) 

4.  DEATH— PRESUMPTION— NATURE  AND  EXTENT. 

The  presumption  of  death  is  one  that  generally  is  applied  only  to  those  who 
were  absentees  from  their  home;  but  does  not  authorize  such  absent 
person  or  persons  to  presume,  therefore,  that  any  one  of  those  remain- 
ing at  the  place  which  he  or  they  Lave  left  has  died. 

(For  other  cases,  see  Death,  Cent.  Dig  §§  1-3;  Dec.  Dig.  §  2.) 

5.  DEATH— PRESUMPTION— NATURE  AND  EXTENT. 

With  even  greater  force  should  the  rule  last  announced  be  confined  in  the 
case  of  those  of  tender  years,  such  as  the  separation  of  two  brothers 
during  their  boyhood  days. 

(For  other  cases,  see  Death,  Cent  Dig.  §§  1-3;  Dec.  Dig.  §  2.) 

6.  DESCENT  AND  DISTRIBUTION— PRESUMPTION    OF   HEIR- 

SHIP. 
It  is  a  presumption  of  law  that  a  person  dying  intestate  has  left  heirs 

capable  of  succeeding  to  his  estate. 
(For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig.  §§  229-236;  Dec. 

Dig.  §  71.) 

Commissioners'  Opinion,  Division  No.  1.  Error  from  District  Court, 
Brfan  C^ounty;  Summers  Hardy,  Judge. 

Action  by  Margaret  Ghromley,  administratrix  of  the  estate  of  Chris- 
topher F.  Green,  deceased,  against  the  Modem  Woodmen  of  America. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

Truman  Plantz,  of  Rock  Island,  111.,  Geo.  L.  Bowman,  of  Kingfisher, 
and  Geo.  G.  Perrin,  of  Rock  Island,  111.,  for  Plaintiff  in  Error. 

Utterback,  Hayes  &  MacDonald,  of  Durant,  for  Defendant  in  Error. 
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LITTLE   ET   Ai..    vs.    GRAND    LODGE   K.    P.    of    South 

Carolina.* 
(Supreme  Court  of  South  Carolina.) 

INSURANCE— MUTUAL  BENEFIT  INSURANCE— WAIVER  OP 
LAWS  OF  ORDER— QUESTION  FOR  JURY. 

In  an  action  on  an  insurance  policy,  a  motion  for  nonsuit,  on  the  ground 
that  the  insured,  at  his  death,  was  living  in  concubinage  in  violation  of 
the  laws  of  the  order,  was  properly  refused  where,  after  consideration  of 
the  claim  at  a  meeting  of  the  grand  lodge,  the  beneficiary  was  declared 
to  be  the  legal  wife  of  the  insured,  and  was  directed  to  secure  letters  of 
administration,  as  it  was  for  the  jury  whether  the  lodge  waived  a  strict 
compliance  by  insured  of  the  laws  of  the  order. 

(.For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

Appeal  from  Common  Pleas  Circuit  Court  of  Richland  County;  Ernest 
Gary,  Judge. 

"To  be  officially  reported." 

Action  by  Robert  Little,  administrator  of  the  estate  of  W.  A.  Key, 
deceased,  and  another  against  the  Grand  Lodge  Knights  of  P)rthias  of 
South  Carolina,  subordinate  to  the  Supreme  Lodge  Knights  of  l^jrUiias  of 
North  America,  South  America,  Europe,  Asia,  Africa,  and  Australia. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Shand,  Benet,  Shand  &  McGowan  and  Logan  &  Edmunds,  all  of 
Columbia,  for  Appellant. 

Robt.  Moorman,  Htmter  A.  Gibbes,  and  W.  Hampton  Cobb,  all  of 
Columbia,  for  Respondent. 

»  Decision  rendered,  March  18,  1914.    81  S.  E.  Rep.  152. 


-♦♦♦- 


GREEN  ET  AL.  vs.  GRAND  UNITED  ORDER  OF  ODD 

FELLOWS  ET  AL.* 

(Court  of  Civil  Appeals  of  Texas.    Austin.) 

1.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— RIGHT  TO 
DESIGNATE  BENEFICIARY— "BENEFIT  CERTIFICATE." 

Acts  26th  Leg.  c.  115,  §  1,  defines  a  fraternal  benefit  association,  and  sec- 
tion 5,  subds.  1,  23,  24,  requires  such  associations  to  make  an  annual 
report,  stating  the  number  of  certificates  issued,  thus  recognizing  the 
right  of  such  associations  to  issue  benefit  certificates.  Section  1  fur- 
ther provides  that  payment  of  death  benefits  shall  be  to  the  families,, 
heirs,  blood  relatives,  affianced  husband  or  wife,  or  to  persons  depend- 
ent upon  the  member  at  the  time  of  his  death,  and  that,  should  there  be 
no  one  of  the  classes  mentioned  capable  of  taking  the  benefit,  it  shall 
pass  as  provided  by  the  laws  of  the  association.    Held  that,  as  it  must 

»  Decision  rendered,  May  24,  1911.    163  S.  W.  Rep.  1068. 
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be  presumed  that  the  Legislature  used  the  expression  "benent  certifi- 
cate" as  meaning  a  written  obligation  to  pay  the  person  therein  named 
the  amotmt  specified  upon  the  conditions  therein  stipulated,  and  knew 
that  it  was  the  duty  of  the  courts  to  enforce  such  contracts  unless  re- 
stricted by  statute,  and  that  it  had  been  their  universal  custom  to  pay 
the  benefit  to  the  person  named  therein  if  he  belonged  to  any  one  of  the 
classes  nanied,  the  last-mentioned  provision  of  such  act  merely  names 
the  classes  from  which  the  insured  may  select  his  beneficiary,  and  is  not 
a  law  of  descent  and  distribution,  requiring  the  benefit  to  be  paid  to 
such  classes  of  persons  in  the  order  in  which  they  are  named;  and 
where  a  member  designated  his  father  and  mother  as  beneficiaries,  and 
the  certificate  was  payable  by  its  terms  to  them,  they  were  entitled  to 
the  benefit,  though  the  member  left  a  wife  and  child  constituting  his 
"family." 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1933,  1937;  Dec.  Dig.  §  770.) 

2.  INSURANCF  —  MUTUAL  BENEFIT  INSURANCE  —  BENEFI- 
CIARY—CHANGE. 

In  the  absence  of  any  statutory  provision  to  that  effect,  wfiere  the  father 
and  mother  of  a  member  of  a  benefit  society  were  designated  as  bene- 
ficiaries, his  subsequent  marriage  did  not  change  the  beneficiary. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1940;  Dec.  Dig.  §  774.) 

Appeal  from  Fayette  County  Court ;  (Jeorge  Willrich,  Judge. 

Bill  of  interpleader  by  the  (jrand  United  Order  of  Odd  Fellows  against 
Tom  Green  and  others.  From  a  judgment  in  favor  of  defendant  Clara 
Green,  defendants  Tom  Green  and  another  appeal.  Reversed  and  rendered. 
Certified  questions  answered  by  Supreme  Court  (163  S.  W.  1071). 

H.  S.  Morehead,  of  Franklin,  for  Appellants. 

John  T.  Duncan,  of  La  Grange,  for  Appellee  Clara  Green. 


GREEN  ET  AL.  VS,  GRAND  UNITED  ORDER  OF  ODD 

FELLOWS  ET  AL.* 

(Supreme  Court  of  Texas.) 

INSURANCE— MUTUAL  BENEFIT  INSURANCE— RIGHT  TO  DES- 
IGNATE BENEFICIARY. 

Acts  26th  Leg.  c.  115,  §  1,  providing  that  payment  of  death  benefits  by  fra- 
ternal beneficiary  associations  shall  be  to  the  familie*;,  heirs,  blood  rel- 
atives, affianced  husband  or  wife,  or  to  persons  dependent  on  the 
member  at  the  time  of  his  death,  and  that,  should  there  be  no  one  of 
such  classes  capable  of  taking  the  benefit,  it  shall  pass  as  provided  by 
the  laws  and  rules  of  the  association,  does  not  deny  to  the  member  the 
right  to  designate  a  beneficiary  within  the  classes  mentioned,  especially 
in  view  of  section  11,  which  provides  that  the  benefits  to  be  paid  or  pro- 
vided shall  not  be  liable  for  the  debts  of  the  beneficiary  or  holder  of 
any  certificate,  and  shall  not  be  subject  to  garnishment  or  other  process 
nor  taken,  seized,  appropriated,  or  applied  by  any  legal  or  equitable 

♦  Decision  rendered,  Feb.  11,  1914.    163  S.  W.  Rep.  1071. 
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process,  or  by  operation  of  law,  to  the  debts  of  the  certificate  holder, 
or  "any  beneficiary  named  in  snch  certificate,"  or  any  person  having  toy 
rights  thereunder. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1933,  1937;  Dec.  Dig.  §  770.) 

Certified  Questions  from  Court  of  Civil  Appeals  of  Third  Supreme 
Judicial  District. 

BiU  of  interpleader  by  the  Grand  United  Order  of  Odd  Fellows  against 
Tom  Green  and  others.  From  a  judgment  in  favor  of  defendant  Oara 
Green,  defendants  Tom  Green  and  another  appealed  to  the  Court  of  Gvil 
Appeals,  Third  District,  which  certified  certain  questions  to  this  court 
Questions  answered. 

For  opinion  below,  see  163  S.  W.  1068. 

H.  S.  Morehead,  of  Franklin,  for  Appellants. 
John  T.  Duncan,  of  La  Grange,  for  Appellees 


♦  ♦♦ 


HUGHES  vs.  FOUR  STATES  LIFE  INS.  CO.* 
(Court  of  Civil  Appeals  of  Texas.    Tcxarkana.) 

1.  APPEAL  AND  ERROR— REVIEW— RECEPTION  OF  EVIDENCE 

—PREJUDICE. 

Where,  in  an  action  on  notes  given  for  certain  of  plaintiffs  corporate 
stock,  plaintiffs  managing  agent  testified  that  B.,  who  sold  the  stock  to 
defendant,  was  plaintiffs  authorized  agent  to  sell  the  same,  and  plain- 
tiff was  seeking  to  recover  on  notes  taken  by  B.  in  payment  for  stock, 
the  fact  that  the  court  permitted  B.  to  testify  that  he  had  authority  to 
sell  the  stock,  and  take  notes  or  cash  in  payment  thereof,  under  an  ob- 
jection that  his  written  contra^  of  agency  was  the  best  evidence,  was 
not  reversible  error. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1068,  1069,  4153^157, 
4166;  Dec.  Dig.  §  1050.) 

2.  INSURANCE  —  FOREIGN  CORPORATIONS  —  "DOING  BUSI- 

NESS" IN  STATE— SALE  OF  STOCK. 
Sale,  in  Texas,  of  stock  of  a  foreign  insurance  company,  and  taking  notes 

for  the  price,  does  not  constitute  transacting  or  doing  business  la 

Texas,  within  the  statutes  reg^ulating  the  transaction  of  business  by 

foreign  corporations  in  Texas. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  17;  Dec  Dig.  §  16.) 
(Bor  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2155-2160;  vol  8^ 

pp.  7640,  7641.) 

3.  INSURANCE— AGENTS— REGULATION— SALE  OF  STOCK. 
Rev.  St.  1911,  arts.  4960,  4961,  making  it  unlawful  for  any  person  to  act  as 

agent  for  an  insurance  company  in  soliciting  or  receiving  applications, 
etc.,  without  having  porcured  a  certificate  of  authority  from  the  com- 

»  Decision  rendered,  Feb.  9,  1914.    Rehearing  denied,  Feb.  19,  1914.    164 
S.  W.  Rep.  898. 
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missioner  of  banking  and  insurance,  has  no  application  to  an  agent  of  a 
foreign  insurance  company  selling  its  stock  in  Texas. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  26;  Dec.  Dig.  §  22.) 

4.  BILLS  AND  NOTES  —  PEREMPTORY  INSTRUCTION  —  QUES- 

TIONS OF  FACT. 

Where,  in  an  action  on  notes  given  for  the  price  of  stock  of  a  foreign  in- 
surance company  defendant  expressly  admitted  that  he  gave  the  notes 
sued  on  for  the  purchase  of  the  stock,  and  there  was  no  issue  of  fact 
presented  for  a  jury,  the  court  properly  directed  a  verdict  for  plain- 
tiff. 

(For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  §§  1862-1893;  Dec.  Dig. 
§537.) 

5.  PLEADING— AMENDMENT— EFFECT. 

Where,  in  an  action  on  notes  given  for  stock  in  plaintiff  insurance  company, 
plaintiff  filed  a  supplemental  petition  before  defendant's  amended  orig- 
inal answer,  and  replied  to  certain  allegations  in  the  original  answer 
concerning  the  written  contract,  after  which  defendant  filed  an 
amended  original  answer  which  contained  nothing  but  a  general  denial, 
and  made  no  averments  in  reference  to  or  applicable  to  the  note  sued 
on  in  the  petition  on  which  the  case  was  tried,  averments  of  the  orig- 
inal answer  and  supplemental  petition  concerning  the  contract  of  sub- 
scription passed  out  of  the  record,  so  that  pleadings  presented  no 
issue  on  such  question. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  803-805;  Dec.  Dig.  §  264.) 

Appeal  from  Franklin  County  Court;  J.  J.  Walker,  Judge. 
Action  by  the  Four  States  Life  Insurance  Company  against  W.  W. 
Hughes.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

G.  E.  Cowan  and  H.  W.  Hunt,  both  of  Mt.  Vernon,  for  Appellant. 
Wilkinson  Si  Wilkinson,  of  Mt.  Vernon,  for  Appdllee. 


♦  ♦♦ 


SOVEREIGN  CAMP  WOODMEN  OF  THE  WORLD. 

vs.  BAILEY.* 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio.) 

1.  EVIDENCE— RES  GESTilL. 

In  a  suit  on  a  benefit  certificate  issued  by  a  fraternal  beneficiary  associa- 
tion, the  by-laws  of  which  provided  that  the  certificate  should  be  void 
if  the  insured  should  die  in  consequence  of  a  violation  of  any  law,  it 
appeared  that  insured  was  killed  while  engaged  in  a  brawl.  Held, 
that  evidence  of  declarations  made  immediately  after  the  killing  by 
one  of  the  men  who  was  present  that  the  killing  was  in  self-defense 
was  admissible  as  part  of  the  res  gestae. 

(For  other  cases,  sec  Evidence,  Cent.  Dig.  §§  351-368;  Dec.  Dig.  §  123.) 

*  Decision  rendered,     Feb.  4,  1914.     Rehearing  denied,  Feb.  25.  1914. 
163  S.  W.  Rep.  683. 
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2.  INSURANCE  —  MUTUAL  BENEFIT  INSURANCE  —  ACTIONS 

—JURY  QUESTION. 
In  an  action  against  a  mutual  benefit  insurance  association,  evidence  on  the 

question  whether  insured  met  his  death  while  in  violation  of  law  held 

sufficient  to  go  to  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  § 

668.) 

3.  WITNESSES— PRIVILEGE  OF  WITNESS. 

In  general,  a  witness  may  decline  to  answer  any  question  which  tends 
either  directly  to  criminate  him,  or  which  may  indirectly  produce  such 
result. 

(For  other  cases,  see  Witnesses,  Cent.  Dig.  §  1008;  Dec.  Dig.  §  292.) 

4.  WITNESSES— PRIVILEGE^INCRIMINATION. 

Under  Const.  U.  S.  Amend.  5,  providing  that  no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself  and  imder  the  State 
Const,  art.  1,  §  10,  providing  that,  in  all  criminal  prosecutions,  the 
accused  shall  not  be  compelled  to  give  evidence  against  himself,  a 
witness  in  a  civil  suit  desiring  to  be  relieved  from  answering  a  question, 
on  the  ground  that  it  will  tend  to  incriminate  him,  cannot  sit  silently  by 
and  refuse  to  answer  without  giving  a  reason  for  his  silence,  but  must 
swear  that  he  believes  his  answer  would  incriminate  him,  it  being  for 
the  court  to  determine  the  question  of  privilege. 

(For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  1061-1064;  Dec.  Dig.  §  307.) 

5.  WITNESSES-.PRIVILEGF^INCRIMINATORY  STATEMENT. 
The  privilege  of  refusing  to  answer  questions  on  the  ground  that  it  would 

tend  to  incriminate  the  witness  cannot  be  put  forward  for  the  purpose 
of  concealing  facts  in  the  interest  of  some  third  person. 
(For  other  cases,  see  Witnesses,  Cent.  Dig.  §  1008;  Dec.  Dig.  §  292.) 

Appeal  from  District  Court,  Victoria  County;  John  M.  Green,  Judge. 

Action  by  O,  F.  Bailey  against  the  Sovereign  Camp  of  Woodmen  of 
the  World.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

A.  H.  Burnett,  of  Omaha,  Neb.,  and  E.  D.  Henry,  R.  L.  Daniel,  and 
Augustus  McQoskey,  all  of  San  Antonio,  for  Appellant. 
Proctor,  Vandenberge  &  Grain,  of  Victoria,  for  Appellee. 


-♦♦♦ 


FIRST  TEXAS  STATE  INS.  CO.  vs.  JIMINEZ.* 
(Court  of  Civil  Appeals  of  Texas.    San  Antonio.) 

1.  APPEAL  AND  ERROR— ASSIGNMENTS  OF  ERROR— SUF- 
FICIENCY. 

In  an  action  on  a  policy  of  life  insurance,  defended  on  the  ground  of  sui- 
cide, where  there  was  no  statement  in  defendant's  brief  as  to  any  clause 
of  the  policy  providing  against  suicide,  and  where  it  was  assigned  as 

*  Decision  rendered,  Jan.  28,  1914.    Rehearing  denied,  Feb.  25,  1914.    163 
S.  W.  Rep.  656. 
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error  that  the  beneficiary  could  not,  under  Us  terms,  recover  more 
than  one-tenth  of  the  policy  in  case  of  suicide,  the  assignments  should 
not  be  considered. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2997-3001,  3022;  Dec. 
Dig.  §  724.) 

2.  INSURANCE  —  ACTION  ON  POLICY  —  PRESUMPTION  AND 

BURDEN  OF  PROOF. 

Under  a  policy  excepting  liability  where  insured  commits  suicide,  the  pre- 
sumption of  law  is  against  suicide,  and  the  insurer,  defending  on  that 
ground,  has  the  burden  of  establishing  the  fact,  where  the  policy  does 
require  the  beneficiary  to  establish  that  death  was  accidental. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig.  § 
646.) 

3.  INSURANCE— ACTION  ON  POLICY— QUESTION  FOR  JURY- 

SUICIDE. 

Where  the  facts,  in  an  action  on  a  policy  of  life  insurance  excepting  lia- 
bility in  case  of  suicide,  indicated  that  the  death  of  insured  was  caused 
by  accident  or  by  suicide,  it  was  for  the  jury  to  say  whether  defendant 
had  sustained  the  burden  of  removing  the  presumption  against  suicide. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556.  1732-^1770;  Dec.  Dig.  5 
668.) 

4.  INSURANCE— EXTENT  OF  RECOVERY— INTEREST. 

Where  the  beneficiary,  under  a  policy  of  life  insurance  after  death  of  the 
insured,  demanded  the  amount  of  the  policy,  refused  the  amount  of- 
fered by  the  insurer,  and  began  suit  for  and  recovered  the  amount  of 
the  policy,  she  was  entitled  to  interest  on  such  amount. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1791 ;  Dec.  Dig.  §  666.) 

5.  INSURANCE— ACTION  ON  POLICY— AMOUNT  OF  RECOVERY 

—ATTORNEY'S  FEES. 
In  such  case  the  beneficiary  was  entitled  to  attorney's  fees. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1791 ;  Dec.  Dig.  §  666.) 

Appeal  from  District  Court,  Webb  County;  J.  F.  Mullally,  Judge. 
Action  by  Maria  M.  Jiminez  against  the  First  Texas  State  Insurance 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

H.  G.  Dickinson,  of  Laredo,  for  Appellant. 
Greer  &  Hamilton,  of  Laredo,  for  Appellee. 


♦  ♦♦ 


MAXEY  vs,  FRANKLIN  LIFE  INS.  CO.  et  al.* 
(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth.) 

1.  INSURANCE  —  ACTION  ON  POLICY  —  SUBSTITUTION  OF 
BENEFICIARY  —  UNDUE  INFLUENCE  —  SUFFICIENCY  OF 
EVIDENCE. 

In  a  controversy  between  the  wife  of  an  insured  and  an  illegitimate  daugh- 
ter as  to  the  proceeds  of  an  insurance  policy,  evidence  held  to  sustain 

*  Decision  rendered,  Jan.  10,  1914.    Rehearing  denied,  Feb.  7,  1914.    164 
S.  W.  Rep.  438. 
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a  finding  that  the  wife  induced  the  insured  by  undue  influence  to  sub- 
stitute her,  instead  of  the  daughter,  as  beneficiary  of  tlie  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  § 
665.) 

2.  INSURANCE  —  ACTION  ON  POLICY  —  ADMISSIBILITY  OF 

EVIDENCE. 

Where  in  a  controversy  between  an  illegitimate  daughter  and  the  wife  of 
an  insured  as  to  the  proceeds  of  a  policy,  the  daughter  charged  that 
the  wife  induced  the  insured  by  undue  influence  to  substitute  her,  in- 
stead of  the  daughter,  as  beneficiary,  and  also  that  the  insured  was  of 
unsound  mind,  evidence  that  the  insured  was  very  fond  of  the 
daughter,  and  expressed  an  intention  at  the  time  of  changing  the  policy 
to  provide  for  her  in  some  other  method,  was  relevant  to  such  issues. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  663.) 

3.  INSURANCE— INSURABLE  INTEREST. 

An  illegitimate  daughter  has  an  insurable  interest  in  the  life  of  her  father; 
the  ties  of  blood  being  sufiicient  to  overcome  any  reasonable  suppos- 
abk  motive  upon  her  part  to  bring  about  the  death  of  her  father. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  158-162;  Dec.  Dig.  §  116.) 

4.  TRIAL— SPECIAL  ISSUES— SUBMISSION. 

It  is  within  the  discretion  of  the  trial  judge  whether  to  submit  the  case  on 

special  issues,  or  to  submit  it  in  a  general  charge. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  823-827;  Dec.  Dig.  §  349.) 

5.  APPEAL  AND  ERROR— REVIEW— HARMLESS  ERROR. 
Where,  in  a  controversy  between  a  wife  and  an  illegitimate  daughter  as  to 

the  proceeds  of  a  life  policy,  the  issue  was  whether  the  wife  by  undue 
influence  induced  the  insured  to  substitute  her  for  the  daughter  as 
beneficiary,  any  error  in  refusing  to  admit  evidence  of  immoral  en- 
vironments in  the  home  of  the  daughter  at  the  time  of  the  change  was 
not  prejudicial,  as  it  was  shown  by  other  evidence  that  the  insured 
was  aware  of  the  conditions,  and  hence  was  no  cause  for  reversal  under 
rule  62a  (149  S.  W.  x). 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4194-4199,  4205 ;  Dec 
Dig.  §  1057.) 

Appeal  from  District  Court,  Palo  Pinto  County;  W.  J.  Oxford,  Judge. 

'  Action   on  insurance  policy  by  Mrs.  Annie  W.   Maxey  against   the 

Franklin   Life   Insurance  Company,   in   which   Villita  Maxey  intervened, 

claiming  the  proceeds  of  the  policy.     From  a  judgment  for  intervener, 

plaintiff  appeals.    Affirmed. 

Stennis  &  Wilson,  of  Weatherford,  and  Gross  &  Gross,  of  Mineral 
Wells,  for  Appellant. 

John  W.  Moyers,  of  Mineral  Wells,  J.  T.  Ranspot,  of  Palo  Pinto,  and 
Hood  &  Shadle,  of  Weatherford,  for  Appellees. 
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FIRE,  TORNADO,  ETC. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Third  Circuit. 


COMMERCIAL  UNION  ASSUR.  CO.,  Limited, 

vs. 

DALZELL. 


LONDON  &  LANCASHIRE  FIRE  INS.  CO. 

SAME   (Nos.  1,792,  1,793.)* 

1.  INSURANCE  —  FIRE  POLICY  —  CONSTRUCTION  —  TIME  TO 

SUE. 

Where  a  fire  policy  provided  that  in  the  event  of  disagreement  as  to 
the  amount  of  the  loss  the  same  should  be  fixed  by  appraisement,  and 
that  the  award  should  "determine  the  amount  of  such  loss,"  and  that 
the  company  should  pay  the  same  within  sixty  days  after  due  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  loss,  no  suit  could 
be  lawfully  brought  on  the  policy  until  the  amount  to  be  sued  for  had 
been  so  determined. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1520-1528;  Dec.  Dig.  § 
612.) 

Conditions  in  policy  as  to  time  for  bringing  suit,  see  notes  to  Steele  vs. 
Phoenix  Ins.  Co.,  2  C.  C.  A.  473 ;  Rogers  vs.  Home  Ins.  Co.,  35  C.  C.  A. 
404.) 

2.  INSURANCE  —  FIRE  POLICY  —  LOSS  —  AMOUNT  —  DETER- 

MINATION BY  ARBITRATION  —  CONCLUSIVENESS. 

Where  a  T.re  policy  provided  that  in  Ihe  event  of  a  disagreement  as  to  the 
atuoimt  of  the  loss  the  same  should  be  ascertained  ny  two  competent 
and  disinterested  appraisers,  one  to  be  selected  by  the  insurance  com- 
pany and  the  other  by  the  insured,  and  the  two  to  se'ect  an  umpire  and 
together  should  appraise  the  loss,  and  the  award  in  writing  of  any  two 
should  determine  the  amount  of  such  loss,  the  award  of  the  appraisers 
was  conclusive  on  both  parties  and  fixed  the  amount  of  the  insured's 
liability. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434 ;  Dec.  Dig.  § 
574.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;  Charles  P.  Orr,  Judge. 

Action  by  John  Dalzell  against  the  Commercial  Union  Assurance 
Company,  Limited,  and  against  the  London  &  Lancashire  Fire  Insurance 
Company.  Judgment  for  plaintiff  in  each  case,  and  defendants  bring 
error.    Reversed. 

*  Decision  rendered,  Jan.  29,  1914.    210  Fed.  Rep.  605. 
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Before  Gray,  Bufflngton,  and  McPhereon,  G.  JJ. 

Jennings  &  Jennings  and  S.  S.  &  C.  B.  Mehard,  all  of  Pittsburgh,  Pa., 
for  Plaintiffs  in  Error. 

Richard  H.  Hawkins,  of  Pittsburgh,  Pa.,  (Dalzdl,  Fisher  &  Hawkins, 
of  Pittsburgh,  Pa.,  of  counsel),  for  Defendant  in  Error. 

J.  B.  McPherson,  C.  J. 

These  two  cases  were  tried  together  in  the  district  court,  and 
do  not  need  separate  attention  here.  They  arise  under  the  fol- 
lowing circumstances : — 

In  June,  1907,  the  plaintifif,  who  owned  a  large  building  in 
Wilkinsburg,  Pa.,  insured  it  for  $45,000  in  several  companies; 
each  of  the  defendants  writing  a  policy  of  $2,500.  In  March, 
1908,  a  fire  occurred,  and  much  damage  was  done.  A  dispute 
arose  immediately  about  the  amount  of  the  loss;  the  plaintiff 
asserting  the  damage  to  be  nearly  $35,000,  and  the  defendants 
contending  for  a  much  lower  sum.  In  such  a  situation,  if  we  turn 
to  the  contract — ^as  we  must — in  order  to  ascertain  the  rights  of 
the  respective  parties,  we  find  the  following  provisions : — 

The  sum  covered  by  the  policy  is  not  to  exceed  $2,500,  and  the 
company  is  not  to  be  liable : — 

"beyond  the  actual  cash  value  of  the  property  at  the  time  any  loss 
or  damage  occurs,  and  the  loss  or  damage  shall  be  ascertained  or 
estimated  according  to  such  actual  cash  value,  with  proper  de- 
duction for  depreciation  however  caused,  and  shall  in  no  event 
exceed  what  it  would  then  cost  the  insured  to  repair  or  replace 
the  same  with  material  of  like  kind  and  quality." 

And,  as  disputes  arise  continually  between  insurer  and  insured 
concerning  the  amount  of  loss,  the  policy  goes  on  to  provide: — 

"Said  ascertainment  or  estimate  shall  be  made  by  the  insured 
and  this  company,  or,  if  they  differ,  then  by  appraisers  as  here- 
inafter provided." 

[i]  The  subsequent  provisions  thus  referred  to  are  as  fol- 
lows : — 

"In  the  event  of  disagreement  as  to  the  amount  of  loss,  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  chosen  shall  first  select  a  competent 
and  disinterested  umpire ;  the  appraisers  together  shall  then  esti- 
mate and  appraise  the  loss,  stating  separately  sound  value  and 
damage ;  and,  failing  to  agree,  shall  submit  their  diflFerences  to  the 
umpire;  and  the  award  in  writing  of  any  two  shall  determine  the 
amount  of  such  loss;  the  parties  thereto  shall  pay  the  appraiser 
respectively  selected  by  them,  and  shall  bear  equally  the  expense 
of  the  appraisal  and  umpire." 

It  will  be  observed  that  this  award  is  to  "determine  the  amount 
of  such  loss,"  and  obviously  no  suit  can  be  brought  until  the 
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amount  to  be  sued  for  shall  be  thus  determined.  And,  indeed, 
the  suit  cannot  be  brought  immediately,  even  after  the  award 
has  been  made;  for  in  two  places  the  policy  expressly  provides 
as  follows: — 

"*  ♦  ♦  And,  the  amount  of  loss  or  damage  having  been  thus 
determined,  the  sum  for  which  this  company  is  liable  pursuant  to 
this  policy  shall  be  payable  in  sixty  days  after  due  notice,  ascer- 
tainment, estimate,  and  satisfactory  proof  of  the  loss,  have  been 
received  by  this  company  in  accordance  with  the  terms  of  this 
policy.  ♦  ♦  ♦ 

"And  the  loss  shall  not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate,  and  satisfactory  proof  of  the 
loss  herein  required,  have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal  has  been  required." 

[2|]  It  will  thus  be  seen  that  the  office  of  the  award  is  to 
determine  the  amount  of  the  loss ;  for  reasons  not  connected  with 
the  award,  the  company  may  not  be  liable  at  all,  but  if  liable  it 
must  pay  the  amount  thus  determined.  And  this  amount  is 
binding  upon  both  parties ;  they  so  agree,  and  of  course  they  are 
bound  by  their  contract. 

Other  preliminary  conditions  must  also  be  complied  with  by 
the  insured,  before  he  can  acquire  a  right  to  sue.  Especially,  he 
must  g^ve  immediate  notice  of  the  loss — this  is  not  in  dispute, 
and  need  not  be  considered — and  he  must  also : — 
"within  sixty  days  after  the  fire,  unless  such  time  is  extended  in 
writing  by  this  company,  render  a  statement  to  this  company, 
signed  and  sworn  to  by  such  insured,  stating  the  knowledge  and 
belief  of  the  insured  as  to  thq  time  and  origin  of  the  fire,  the 
interest  of  the  insured  and  of  all  others  in  the  property,  the  cash 
value  of  each  item  thereof,  and  the  amount  of  loss  thereon,  etc." 
(specifying  what  is  usually  required  in  proofs  of  loss). 

As  all  these  preliminary  conditions  are  for  the  company's  bene- 
fit, the  company  may  waive  them,  and  this  possibility  is  expressly 
recognized  in  other  clauses  of  the  policy.  One  clause  guards 
against  the  contingency  that  the  mere  fact  of  agreeing  to  an  ap- 
praisement may  be  construed  as  a  waiver : — 

"This  company  shall  not  be  held  to  have  waived  any  provision 
or  condition  of  this  policy,  or  any  forfeiture  thereof,  by  any 
requirement,  act,  or  proceeding  on  its  part  relating  to  the  appraisal 
or  to  any  examination  herein  provided  for." 

And  another  clause  attempts  to  ordain  a  particular  method  by 
which  waiver  is  to  be  proved: — 

"♦  *  *  No  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  condition  of  this 
policy,  except  such  as  by  the  terms  of  thisj  policy  may  be  the 
subject  of  agreement  endorsed  hereon  or  added  hereto;  and,  as  to 
such  provisions  and  conditions,  no  officer,  agent,  or  representa- 
tive shall  have  such  power  or  be  deemed  or  held  to  have  waived 
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such  provisions  or  conditions,  unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto." 

After  a  right  to  sue  has  been  acquired  by  the  performance  of 
the  stipulated  conditions  precedent,  the  insured  is  required  to  sue 
within  a  specified  time : — 

"No  suit  or  action  on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustainable  in  any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months  next  after  the  fire." 

Each  policy  was  accepted  subject  to  these  stipulations  and  con- 
ditions ;  it  is  the  voluntary  contract  of  the  parties  by  which  they 
have  chosen  to  be  bound.  Courts  have  differed  concerning  the 
effect  of  the  condition  concerning  appraisal.  The  Supreme  Court 
of  Pennsylvania  holds  it  to  be  revocable.  Its  position  will  appear 
by  the  following  extract  from  the  opinion  in  Commercial,  etc., 
Co.  vs.  Hocking,  115  Pa.  414,  8  Atl.  591,  2  Am.  St.  Rep.  562: — 

"It  is  undoubtedly  true,  when  the  parties  to  an  executory  con- 
tract agree  that  all  questions  of  difference  or  dispute  which  may 
arise  between  them  in  reference  thereto,  or  that  the  amount  of 
any  claim  arising  therefrom,  shall  be  first  submitted  to  the  arbitra- 
ment of  a  single  individual,  or  tribunal  named,  they  are  bound  by 
their  contract,  and  cannot  seek  redress  elsewhere,  until  the  arbiter 
agreed  upon  has  been  discharged,  either  by  the  rendition  of  an 
award,  or  otherwise.  Monongahela  Nav.  Co.  vs.  Fenlon,  4  Watts 
&  S.  (Pa.)  205;  Connor  vs.  Simpson,  104  Pa.  440;  Hostetter  vs. 
City  of  Pittsburgh,  107  Pa.  419.  But  it  is  equally  true  that  where 
the  agreement  in  question  does  not  provide  for  submitting  matters 
in  dispute  to  any  particular  person  cr  tribunal  named,  but  to  one 
or  more  persons  to  be  mutually  chosen  by  the  parties,  it  is  rev- 
ocable by  either  party;  and  such  provision  is  not  adequate  to 
oust  the  jurisdiction  of  the  courts  having  cognizance  of  the 
subject-matter  of  the  dispute.  Gray  vs.  Wilson,  4  Watts  (Pa.) 
41 ;  Mentz  vs.  Armenia  Fire  Ins.  Co.,  79  Pa.  480  (21  Am.  Rep. 
80)  ;  Hostetter  vs.  City  of  Pittsburgh,  supra." 

See,  also.  Needy  vs.  Insurance  Co.,  197  Pa.  460,  47  Atl.  739. 

But  the  Supreme  Court  of  the  United  States  takes  a  different 
viev/.  In  Hamilton  vs.  Insurance  Co.,  136  U.  S.  242,  10  Sup.  Ct. 
945,  34  L.  Ed.  419,  the  court  said,  in  considering  a  policy,  not 
essentially  different  from  those  now  in  question : — 

"The  appraisal,  when  requested  in  writing  by  either  party,  is 
distinctly  made  a  condition  precedent  to  the  payment  of  any  loss, 
and  to  the  maintenance  of  any  action. 

"C5uch  a  stipulation,  not  ousting  the  jurisdiction  of  the  courts, 
but  leaving  the  general  question  of  liability  to  be  judicially  de- 
termined, and  simply  providing  a  reasonable  method  of  estimating 
and  ascertaining  the  amount  of  the  loss,  is  unquestionably  valid, 
according  to  the  uniform  current  of  authority  in  England  and  this 
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country.  Scott  vs.  Avery,  5  H.  L.  Cas.  811;  Viney  vs.  Bignold, 
20  Q.  B.  D.  172;  Delaware  &  Hudson  Canal  vs.  Pennsylvania 
Coal  Co.,  50  N.  Y.  250;  Heed  vs.  Washington  Ins.  Co.,  138  Mass. 
572;  Wolff  vs.  Liverpool  &  London  &  Globe  Ins.  Co.  50  N.  J. 
Law,  453  [14  Atl.  561];  Hall  vs.  Norwalk  Ins.  Co.,  57  Conn. 
IDS,  114  [17  Atl.  356].  The  case  comes  within  the  general  rule 
long  ago  laid  down  by  this  court:  'Where  the  parties,  in  their 
contract,  fix  on  a  certain  mode  by  which  the  amount  to  be  paid 
shall  be  ascertained,  as  in  the  present  case,  the  party  that  seeks 
an  enforcement  of  the  agreement  must  show  that  he  has  done 
ever)^hing  on  his  part  which  could  be  done  to  carry  it  into  effect. 
He  cannot  compel  the  payment  of  the  amount  claimed,  unless  he 
shall  procure  the  kind  of  evidence  required  by  the  contract,  or 
show  that  by  time  or  accident  he  is  unable  to  do  so.'  United  States 
vs.  Robeson,  9  Pet.  319,  327  [9  L.  Ed.  142].  See,  also,  Martins- 
burg  &  Potomac  Railroad  vs.  March,  114  U.  S.  549  [S  Sup.  Ct. 
I035,29L.  ed.25S]." 

Numerous  cases  to  the  same  effect  are  collected  in  4  Cooley, 
Insurance  Briefs,  3597. 

It  thus  appears  that  in  the  federal  courts  the  insured  is  bound 
by  the  appraisal  clause,  and  must  do  all  that  he  can  to  carry  it 
into  effect.    If  an  award  is  made,  both  parties  are  bound  by  it. 

Having  thus  ascertained  the  rights  of  the  parties  under  the 
policies  in  suit,  let  us  see  what  was  done.  The  fire  occurred  on 
March  loth,  and  the  plaintiff  gave  notice  thereof.  A  dispute 
arose  at  once  about  the  amount  of  the  loss,  and  on  March  27th 
appraisers  and  an  umpire  were  duly  chosen.  The  appraisal 
agreement  is  in  writing;  it  follows  the  policy  strictly;  provides 
that  the  appraisers  shall  ascertain,  pursuant  to  the  terms  and  con- 
ditions of  the  policy,  the  sound  actual  cash  value  on  March  loth 
and  the  actual  loss  or  damage  directly  caused  by  the  fire ;  declares 
that  the  award  of  any  two  "shall  determine  the  amount  of  such 
loss" ;  lays  down  rules  for  ascertaining  the  loss ;  and  provides  that 
the  appraisement: — 

"*  *  *  does  not  in  any  respect  waive  any  of  the  provisions  or 
conditions  of  said  policies  of  insurance  or  any  forfeiture  thereof, 
or  the  proof  of  such  loss  and  dauiages  required  by  the  policies  of 
insurance  thereon.*' 

The  award  was  not  made  until  June  13th,  when  the  umpire  and 
one  appraiser  determined  "the  actual  damage  *  *  *  to  be 
$27,524."  Each  company's  share  of  this  loss  would  be  $1,720.25, 
while  its  share  under  the  plaintiff's  estimate  would  be  $2,150.37. 
The  difference  is  not  large,  but  apparently  it  could  not  be  ad- 
justed. No  proofs  of  loss  had  yet  been  filed,  although  more  than 
sixty  days  had  elapsed  since  the  fire ;  but  in  this  matter  no  fault 
appears  on  the  part  either  of  the  plaintiff  or  of  the  company,  and 
the  company  very  properly  did  not  set  up  the  lapse  of  time  as  a 
bar  to  the  plaintiff's  claim.     On  the  contrary,  it  was  willing  to 
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accept  proofs  of  loss  in  spite  of  the  sixty  days'  provision ;  but  it 
refused  to  accept  them  unless  they  conformed  to  the  award  on 
the  subject  of  amount.  The  company's  position  was  that  the 
award  was  binding  upon  both  parties  as  to  amount,  while  the 
plaintiff  took  the  opposite  position  and  declined  to  be  bound 
thereby.  Accordingly,  on  June  2Sth  he  sent  proofs  to  the  com- 
pany in  which  he  ignored  the  award  altogether,  itemized  the  loss 
at  $34,405.87,  and  claimed  $2,150.27  from  each  of  the  defendants. 
The  company  insisted — and,  as  we  think,  correctly  insisted — ^that 
the  award  must  be  complied  with,  and  on  July  3d  (after  acknowl- 
edging the  receipt  of  the  proofs)  went  on  to  say : — 

"The  company  declines  to  accept  these  as  proofs,  as  they  do 
not  accord  with  the  award  of  the  appraisers,  which  is  binding  on 
both  of  us.  Under  this  award  the  pro  rata  proportion  due  you 
from  this  company  is  $1,720.23,  which  we  are  ready  and  willing  to 
pay  you,  and  not  $2,150.57  as  claimed  by  you. 

"If  it  shall  be  alleged  or  claimed  by  you  that  said  award  of 
appraisers  for  any  reason  is  not  binding  upon  you,  than  this 
company  objects  to  the  papers  purporting  to  be  proofs  of  loss, 
and  declines  to  accept  them  for  the  reason  that  they  were  not 
served  upon  this  company  within  sixty  days  after  the  fire  as 
required  by  the  terms  and  conditions  of  the  said  policy. 

"The  papers  are  returned  herewith." 

It  is  clear  therefore  that  the  only  point  in  dispute  between  the 
parties  was  the  effect  of  the  appraisal,  and,  as  we  have  already  in- 
timated, we  think  the  company's  construction  of  the  contract  was 
correct.  There  is  no  evidence,  and  indeed  there  is  no  contention, 
that  the  company  ever  waived  this  position.  It  was  certainly  enti- 
tled to  insist  that  proofs  of  loss  should  be  furnished.  In  strictness 
such  proofs  should  have  been  offered  within  sixty  days  after  the 
fire,  but  there  was  evidently  good  reason  why  this  strict  require- 
ment should  not — and  perhaps  it  could  not — be  insisted  upon.  But 
in  any  event  it  is  clear  that  the  company  did  not  insist  upon  it ;  on 
the  contrary,  it  expressly  agreed  to  accept  proofs  although  the 
sixty  days  had  passed,  but  it  did  stand  by  the  position  that  these 
proofs  must  conform  to  the  appraisal,  since  both  parties  had 
agreed  to  be  bound  thereby.  Neither  then  nor  thereafter  was  it 
obliged  to  accept  proofs  that  paid  no  attention  to  the  appraisal 
and  insisted  upon  a  different  estimate  of  the  damage,  made  up 
outside  of  the  contract  and  in  disregard  of  its  provisions.  There 
was  no  misunderstanding  between  the  parties  on  this  subject; 
the  plaintiff  was  in  no  way  misled  or  injured  by  anything  that  was 
done  or  said.  He  knew  that  proofs  would  be  accepted,  and  that 
the  loss  would  be  paid,  if  he  would  agree  to  the  amount  awarded; 
but  this  he  declined — as  of  course  he  had  a  right  to  do,  but  at 
his  own  risk — and  in  December  of  the  same  year  he  brought 
suit  in  the  state  court,  still  claiming  $2,150.27  from  each  defend- 
ant.   (Four  years  later,  he  amended  his  claim  by  leave  of  the  dis- 
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trict  court,  but,  for  reasons  that  will  presently  appear,  we  do  not 
go  into  matters  connected  with  the  amendment.) 

The  trial  judge  submitted  to  the  jury  as  "the  sole  question"  on 
which  the  verdict  must  turn : — 

"Vvhether  or  not,  it  appearing  that  proofs  of  loss  were  not 
furnished  by  the  plaintiff  to  the  defendant  companies  within  sixty 
days  of  the  date  of  the  fire,  which  was  March  lo,  1908,  the  defend- 
ant companies  have  waived  that  provision." 

In  our  opinion  there  was  no  evidence  of  waiver  to  be  sub- 
mitted, and,  to  speak  precisely,  the  real  point  is  not  a  question  of 
waiver  at  all.  The  question  is  one  of  law,  arising  upon  a  written 
instrument,  and  is  not  a  question  of  fact.  As  we  regard  the  case, 
it  turns  upon  this :  Did  the  policy  require  the  plaintiff  to  conform 
to  the  appraisal  in  his  proofs  of  loss?  If  the  proofs  he  did  file  had 
'  conformed  to  the  award  and  had  otherwise  complied  with  the 
policy,  and  if  the  company  had  insisted  that  these  proper  proofs 
were  not  offered  in  time,  then  of  course  it  would  be  important  to 
decide  whether  the  company  had  waived  the  sixty  days'  limit.  But 
we  repeat,  the  company  was  objecting  only  to  a  particular  aspect 
or  item  of  the  proofs  themselves,  and  did  not  object  to  the  lapse 
of  time.  It  agreed  to  accept  the  proofs  if  they  were  changed  in 
one  specified  particular;  this  had  been  the  dispute  from  the  be- 
ginning, and  both  parties  knew  all  about  it.  The  plaintiff's  attitude 
was  not  altered  in  the  least  in  consequence  of  anything  that  was 
done  by  the  company.  He  merely  continued  to  maintain  his  orig- 
inal attitude,  and  refused  to  make  the  only  change  that  was  pointed 
out  as  necessary.  He  never  supposed  that  the  company  was 
waiving  its  position  about  the  effect  of  the  appraisal,  and  he  never 
changed  his  own.  The  case  of  Astrich  vs.  Insurance  Co.,  65  C. 
C.  A.  251,  131  Jt^ed.  20,  is  not  in  point,  for  the  doctrine  of  estoppel 
does  not  apply,  unless  a  plaintiff's  position  has  been  changed  to  his 
1 -'~t.  Even  now  it  is  not  contended  that  the  company  ever  relin- 
quished the  position  that  the  appraisal  was  binding  upon  both 
parties,  and  therefore  it  seems  unnecessary  to  prolong  the  dis- 
cussion. The  question  submitted  to  the  jury  was  not  the  point 
of  the  case,  and  upon  the  record  before  us  the  defendants  were 
•entitled  to  binding  instructions  in  their  favor. 

We  do  not  depreciate  the  importance  of  the  other  questions 
that  are  raised  by  the  companies ;  but,  as  the  matter  we  have  dis- 
cussed is  fundamental,  we  do  not  even  state  them.  We  feel  in- 
pelled,  however,  to  express  the  hope  that  the  parties  may  still 
settle  this  controversy  on  an  equitable  basis.  The  companies  have 
already  conceded — and  have  properly  conceded — their  liability  in 
a  certain  amount,  and  the  subsequent  dispute  (no  matter  what  its 
final  result  has  been)  should  not  be  an  impassible  obstacle  to  an 
adjustment  on  fair  and  reasonable  terms. 

In  each  case  the  judgment  is  reversed,  but  without  prejudice  to 
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the  right  of  the  plaintiff  below  to  bring  such  other  suit  as  he  may 
be  entitled  to  prosecute  in  whatever  forum  may  have  jurisdiction 
thereof. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    Third  Department. 


COYKENDALL 
vs, 
BLACKMER.* 

INSURANCE  —  MORTGAGEE  CLAUSE  —  CONSTRUCTION  - 
"PROVIDED." 

The  clause,  "provided  that  in  case  the  mortgagor  or  owner  shall  neglect 
to  pay  any  premium  due  under  this  policy,  the  mortgagee  shall,  on  de- 
mand, pay  the  same,"  being  a  part  of  the  mortgagee  clause  o£  the  Xew 
York  Standard  policy,  and  issued  to  a  mortgagee  "upon  the  application 
and  at  the  request  of  the  mortgagor,  in  accordance  with  a  covenant  of 
the  mortgage,  held  a  condition  and  not  a  covenant,  since  the  word 
"provided"  means  "if,"  or  "on  condition,"  and  is  used  to  express  a  con- 
dition. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  392,  393;  Dec.  Dig.  §  182.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5749-5751 ;  vol. 
8.  p.  7770.) 

Smith,  P.  J.,  dissenting  in  part. 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  Jacob  Coykendall  against  Franc  B.  Blackmer,  executrix  of 
Greorge  M.  Blackmer,  deceased.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Argued  before  Smith,  P.  J.,  and  Kellogg,  Lyon,  Howard,  and  Wood- 
v/ard,  J  J. 

Brendel,  Standart  &  Bagot,  of  Buffalo  (Francis  E.  Bagot,  of  Buffalo, 
of  counsel),  for  Appellant. 

Herendeen  &  Mandeville,  of  Elmira  (Bertram  L.  Newman,  of  Elmira, 
of  counsel),  for  Respondent. 

Lyon,  J. 
The  decision  of  this  appeal  depends  upon  the  construction  to 
be  given  to  the  New  York  Standard  mortgagee  clause.  In  1906 
George  M.  Blackmer  became  the  mortgagee  of  real  property  situ- 
ated in  the  city  of  Elmira,  N.  Y.,  the  mortgage  containing  the  fol- 
lowing provision : — 

*  Decision  rendered,  March  4,  1914.    146  N.  Y.  Supp.  631. 
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"Second ;  that  the  parties  of  the  first  part  will  keep  the  buildings 
on  said  premises  insured  against  loss  by  fire  for  the  benefit  of  the 
mortgagee." 

This  action  is  against  the  executrix  of  the  mortgagee  to  recover 
the  amount  of  the  premiums  upon  twenty  fire  insurance  policies, 
which  at  the  request  of  the  owner,  who  was  also  the  mortgagor,  of 
the  premises  insured,  and  in  compliance  with  the  above-quoted 
provision  of  the  mortgage,  had  been  issued  and  delivered  to  the 
mortgagee  by  the  plaintiff,  who  was  a  fire  insurance  agent.  Nine 
of  the  policies  were  issued  in  1907  for  the  term  of  three  years, 
and  were  renewed  for  a  like  term  in  19 10.  The  other  two  pol- 
icies were  for  one  year  each.  Each  policy  insured  the  mortgagor 
as  owner,  and  had  attached  thereto  a  mortgagee  slip  as  follows : 

"Mortgagee  Clause. 
"New  York  Standard. 

"Loss  or  damage,  if  any,  under  this  policy,  shall  be  payable  to 
George  M.  Blackmer,  as  mortgagee  (or  trustee)  as  interest  may  ap- 
pear, and  this  insurance,  as  to  the  interest  of  the  mortgagee  (or 
trustee)  only  therein,  shall  not  be  invalidated  by  any  act  or  neglect 
of  the  mortgagor  or  owner  of  the  within  described  property  nor 
by  any  foreclosure  or  other  proceedings  or  notice  of  sale  relating 
to  the  property,  nor  by  any  change  in  the  title  or  ownership  of  the 
property,  nor  by  the  occupation  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by  this  policy ;  provided,  that 
in  case  the  mortgagor  or  owner  shall  neglect  to  pay  any  premium 
due  under  this  policy,  the  mortgagee  (or  trustee)  shall,  on  de- 
mand, pay  the  same. 

"Provided,  also,  that  the  mortgagee  (or  trustee)  shall  notify 
this  company  of  any  change  of  ownership  or  occupancy  or  increase 
of  hazard  which  shall  come  to  the  knowledge  of  said  mortgagee 
(or  trustee)  and,  unless  permitted  by  this  policy,  it  shall  be  noted 
thereon  and  the  mortgagee  (or  trustee)  shall,  on  demand,  pay  the 
premium  for  such  increased  hazard  for  the  term  of  the  use 
thereof ;  otherwise  this  policy  shall  be  null  and  void. 

"This  company  reserves  the  right  to  cancel  this  policy  at  any 
time  as  provided  by  its  terms,  but  in  such  case  this  policy  shall 
continue  in  force  for  the  benefit  only  of  the  mortgagee  (or 
trustee)  for  ten  days  after  notice  to  the  mortgagee  (or  trustee) 
of  such  cancellation  and  shall  then  cease,  and  this  .company  shall 
have  the  right,  on  like  notice  to  cancel  this  agreement. 

"Whenever  this  company  shall  pay  the  mortgagee  (or  trustee) 
any  sum  for  loss  or  damage  under  this  policy  and  shall  claim  that, 
as  to  the  mortgagor  or  owner,  no  liability  therefor  existed,  this 
company  shall,  to  the  extent  of  such  payment,  be  thereupon 
legally  subrogated  to  all  the  rights  of  the  party  to  whom  such 
payment  shall  be  made,  under  all  securities  held  as  collateral  to 
the  mortgagee  debt,  or  may  as  its  option,  pay  to  the  mortgagee 
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(or  trustee)  the  whole  principal  due  or  to  grow  due  on  the  mort- 
gage with  interest,  and  shall  thereupon  receive  a  full  assignment 
and  transfer  of  the  mortgage  and  of  all  such  other  securities ;  but 
no  subrogation  shall  impair  the  right  of  the  mortgagee  (or  trustee) 
to  recover  the  full  amount  of  their  claim. 

"Attached  to  and  forming  part  of  policy  No (Naming 

insurance  company) . Agent." 

None  of  the  policies  were  procured  by  the  mortgagee,  or  issued 
at  his  request,  but  all  were  mailed  to  and  received  and  retained  by 
him,  whether  with  the  knowledge  of  the  contents  of  the  policy  and 
attached  slip  does  not  appear,  and  is  perhaps  not  material.  The 
premiums  aggregating  upwards  of  $300  were  due  and  payable  upon 
the  issuance  and  delivery  of  the  policies,  and  were  charged  by  the 
various  insurance  companies  issuing  them  to  the  plaintiff,  and 
were  charged  by  the  plaintiff  upon  his  books  of  account  to  the 
owner,  and  were  accounted  for  and  paid  by  the  plaintiff  to  the 
various  insurance  companies  in  his  monthly  settlements  following 
the  dates  of  issue.  No  part  of  the  premiums  was  ever  paid  by 
the  owner,  nor  any  effort  made  by  plaintiff  to  enforce  collection 
thereof  from  her.  No  demand  for  payment  of  any  portion  of  the 
premiums  was  made  by  the  plaintiff  upon  the  mortgagee  until  in 
January,  191 1.  The  mortgagee  died  in  April,  1912,  and  soon 
thereafter  letters  testamentary  upon  his  estate  were  issued  to 
the  defendant,  who,  upon  presentation  by  plaintiff  of  a  claim 
for  the  payment  of  said  premiums,  rejected  the  same.  In  March, 
1912,  the  plaintiff  obtained  from  the  various  insurance  companies 
issuing  said  policies  assignments  of  all  moneys  due  and  to  become 
due  from,  and  all  causes  of  action  against,  the  defendant,  and 
particularly  of  any  cause  of  action  which  had  arisen  by  reason  of 
the  issuance  of  such  policies. 

In  October,  1912,  this  action  was  brought.  The  trial  court 
found  the  facts,  which  were  in  effect  conceded,  as  hereinbefore 
stated,  but  held  as  conclusions  of  law  that  the  mortgagee  became 
obligated  to  pay  the  plaintiff  the  amounts  of  said  insurance  pre- 
miums, with  interest  thereon  from  the  dates  upon  which  the  pre- 
miums became  due,  and  the  defendant  was  indebted  to  the  plain- 
tiff in  such  sum.  From  the  judgment  entered  upon  such  deci- 
sion, this  appeal  has  been  taken.  The  defendant  filed  no  exceptions 
to  the  findings  of  fact  of  the  trial  court,  but  based  his  appeal  solely 
upon  the  ground  that  the  conclusions  of  law  were  not  warranted 
by  the  findings  of  fact.  The  only  question,  therefore,  before  us  is 
whether  the  plaintiff,  as  matter  of  law,  is  entitled  to  a  recovery ; 
that  is,  whether  the  clause,  "provided  that  in  case  the  mortgagor 
or  owner  shall  neglect  to  pay  any  premium  due  under  this  policy, 
the  mortgagee  (or  trustee)  shall,  on  demand,  pay  the  same," 
should  be  construed  as  a  covenant  upon  the  part  of  the  mortgagee 
to  pay  the  premium  in  the  event  of  the  neglect  of  the  mortgagor 
to  pay  the  same,  or  should  be  construed  merely  as  a  condition 
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which,  if  not  complied  with  by  the  mortgagee,  would  foreclose 
him  of  the  right  to  a  recovery  given  him  in  the  preceding  por- 
tion of  the  mortgagee  clause,  notwithstanding  the  happening  of 
any  of  the  prohibited  matters  specified  therein,  which,  under  the 
conditions  of  the  policy  itself,  would  render  the  policy  void.  It 
must  be  conceded  that  unless  the  clause  in  question  constituted  a 
covenant,  no  recovery  can  be  had  in  this  action. 

We  are  of  the  opinion  that  the  word  "provided"  was  used  in  the 
sense  of  "if"  or  "on  condition,"  and  hence  that  the  cause  referred 
to  should  be  construed  as  a  condition  and  not  as  a  covenant.  The 
word  "provided"  is  defined  by  several  authorities  as  follows :  By 
Webster:  "On  condition,  by  stipulation,  with  understanding,  if." 
By  Encyclopedia  of  Law  and  Procedure :  "On  condition,  by 
stipulation,  the  appropriate  term  for  creating  a  condition  pre- 
cedent, sometimes  used  in  the  sense  of  unless."  In  Robertson  vs. 
Caw,  3  Barb.  410,  418:  "The  appropriate  term  for  creating  a 
condition  precedent."  In  Locke  vs.  Farmers'  Loan  &  Trust  Co., 
140  N.  Y.  135,  148,  35  N.  E.  578,  582 :  "The  word  'provided' 
usually  indicates  a  condition."  And,  to  the  same  effect,  Brennan 
vs.  Brennan,  185  Mass.  560,  71  N.  E.  80,  102  Am.  St.  Rep.  363. 
In  Rich  vs.  Atwater,  16  Conn.  409,  418 :  "The  proviso,  it  is  said, 
requires  such  a  construction.  There  has  been  much  nice  dis- 
cussion upon  the  word  'provided.'  2  Co.  72 ;  Cro.  EHz.  242,  385, 
486,  560;  Cro.  Car  128.  It  is  certain  as  is  said  by  Judge  Swift, 
that  there  is  no  word  more  proper  to  express  a  condition  that  this 
word  'provided' ;  and  it  shall  always  be  so  taken,  unless  it  appears 
from  the  context  to  be  the  intent  of  the  parties  that  it  shall  con- 
stitute a  covenant.  [Wright  vs.  Tuttle]  4  Day,  326."  Many 
authorities  in  other  states  might  be  cited  to  the  same  effect. 

Unquestionably  the  mortgagee  clause  constituted  a  new  agree- 
ment between  the  insurance  company  and  the  mortgagee,  and  was 
attached  to  the  policy  for  the  purpose  of  enabling  the  mortgagor 
to  perform  the  covenant  of  insurance  contained  in  the  mortgage, 
and  in  consideration  of  the  taking  of  the  policy  by  the'  mortgagor. 
It  must  be  interpreted  in  such  a  manner  as  to  carry  out  the  in- 
tention of  the  parties,  and  for  that  purpose  the  whole  clause  must 
be  considered.  While  the  mortgagee  clause  was  for  the  benefit 
of  the  mortgagee  in  the  respect  before  referred  to,  it  was  for  the 
benefit  of  the  insurance  company  in  that  it  required  the  mortga- 
gee to  notify  the  company  of  any  change  of  ownership  or  occu- 
pancy or  increase  of  hazard  which  should  come  to  his  knowledge, 
and  to  pay  the  premium  for  the  increased  hazard ;  otherwise  the 
policy  should  be  null  and  void.  It  also  gave  the  insurance  com- 
pany, upon  the  payment  of  any  sum  to  the  mortgagee  as  loss  or 
damage  under  the  policy,  the  right,  upon  claiming  that  as  to  the 
owner  no  liability  existed,  to  be  subrogated,  to  the  extent  of  such 
payment,  to  all  the  rights  of  the  mortgagee,  or  at  its  option  to 
pay  the  mortgagee  the  amount  oi  the  mortgage  and  receive  an 
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assignment  thereof,  and  of  all  securities  held  as  collateral  to  the 
mortgage  debt. 

The  apparent  meaning  of  the  mortgagee  clause  is  that  the  in- 
surance as  to  the  interest  of  the  mortgagee,  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor,  if  the  mortgagee  shall  on 
demand  pay  any  unpaid  premium,  and  hence  that  if  the  mortga- 
gee shall  on  demand  neglect  or  refuse  to  pay  the  unpaid  pre- 
mium, he  shall  no  longer  be  entitled  to  avail  himself  of  the  stipu- 
lation that  no  act  or  neglect  upon  the  part  of  the  mortgagor  shall 
invalidate  the  policy,  but  the  insurance  of  the  interest  of  the 
mortgagee  shall  thereafter  be  governed  by  the  policy  itself,  an<l 
this  was  doubtless  the  relation  of  the  mortgagee  and  the  insurance 
companies  following  the  demand  of  the  company  for  the  payment 
of  the  premium  in  January,  191 1,  and  the  neglect  of  the  mort- 
gagee to  pay  the  premiums. 

We  are  referred  by  the  briefs  of  the  respective  counsel  to  but 
two  cases  in  which  the  main  question  at  issue  here  seems  to  have 
been  decided,  St.  Paul  Fire  Insurance  Co.  vs.  Upton,  2  N.  D.  229, 
50  N.  W.  702,  and  Safe  Deposit  Co.  vs.  Thomas,  59  Kan.  470, 
53  Pac.  472.    In  the  former  case  the  question  arose  upon  a  de- 
murrer to  the  complaint,  and  the  mortgagee  took  the  novel  posi- 
tion that  the  mortgagee  clause  could  not  be  effective  unless  the 
mortgagee  had  paid  the  premium,  which  he  could  not  have  had 
the  opportunity  of  doing  in  case  the  mortgagor  paid  it  on  time- 
In  the  latter  case,  the  agent  of  the  mortgagee  negotiated  with  the 
agent  of  the  insurance  companies  for  the  insurance,  furnished  the 
mortgagee  slips,  and  the  mortgage  contained  a  covenant  upon  the 
part  of  the  mortgagor  to  pay  the  insurance  premiums,  and  a 
provision  that  if  such  payments  were  not  made,  the  mortgagee 
might  pay  the  premiums,  and  that  the  amount  so  paid,  with  in- 
terest at  the  rate  of  12  per  cent  per  annum,  should  be  a  lien  on 
the   premises.     The   court   apparently    considered    this   clause, 
providing  for  the  reimbursement  of  the  mortgagee  for  any  pre- 
miums paid  by  him,  as  important  as  bearing  upon  the  intention  of 
the  parties  that  the  mortgagee  clause  should  be  construed  as  a 
covenant.    The  mortgage  in  the  case  at  bar  contained  no  such 
provision.    While  it  provided  that  the  mortgagor  would  keep  the 
buildings  on  the  premises  insured  against  loss  by  fire  for  the 
benefit  of  the  mortgagee,  the  construction  required  by  the  statute 
to  be  given  such  condition  was  that,  in  the  event  of  the  default 
of  the  mortgagor  to  keep  the  buildings  insured,  and  the  policies 
delivered  to  the  mortgagee,  the  mortgagee  might  make  the  in- 
surance, pay  the  premiums,  and  add  the  amount  so  paid  with  in- 
terest to  the  mortgage  debt.    Real  Property  Law,  §  254,  subd.  3 
(Consol.  Laws.,  c.  50  [Laws  1909,  chap.  52]).    The  policies  in 
question  were  never  canceled,  and  in  case  they  had  been,  the 
mortgagee,  by  the  terms  of  the  mortgagee  clause,  had  ten  days 
after  notice  of  cancellation  in  which  to  procure  other  insurance. 
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and  there  was  no  time  during  the  six-year  period  of  their  ex- 
istence when  the  buildings  were  not  kept  insured  by  the  mort- 
gagor and  the  policies  in  the  possession  of  the  mortgagee,  and 
hence  the  mortgagee  was  not  at  any  time  authorized  to  pay  the 
premiums  and  tack  the  sum  so  paid  to  the  mortgage  debt.  Evi- 
dently the  plaintiff  relied  upon  the  mortgagor  for  payment,  as  it 
was  nearly  four  years  after  the  issuance  of  the  first  policies,  and 
one  year  after  the  expiration  of  eleven  of  the  policies,  before  the 
plaintiff  made  demand  upon  the  mortgagee  for  payment  of  pre- 
miums, and,  so  far  as  appears,  such  demand  was  the  first  notice 
which  the  mortgagee  had  that  the  premiums  had  not  been  paid 
by  the  mortgagor.  The  plaintiff  had  the  power  to  protect  himself 
against  loss  by  reason  of  nonpayment  of  premium  by  the  mort- 
.gagor  by  canceling  the  policy,  which  one  of  the  conditions  thereof 
gave  him  the  right  to  do  on  five  days'  notice. 

Opposed  to  the  two  cases  above  cited  is  that  of  Ormsby  et  al. 
vs.  Phenix  Insurance  Co.  of  Brooklyn,  5  S.  D.  72,  58  N.  W.  301, 
holding  that  such  clause  constituted  a  condition  and  not  a  cove- 
nant. 

The  provision  that  no  act  or  neglect  of  the  mortgagor  shall  in- 
validate the  insurance  as  to  the  interest  of  the  mortgagee  is  not 
in  any  way  dependent  for  consideration  or  validity  upon  the  pro- 
vision that  the  mortgagee  shall,  upon  default  of  the  mortgagor, 
pay  the  unpaid  premiums,  as  it  was  held,  prior  to  the  insertion  in 
the  mortgagee  clause  of  the  latter  provision,  that  the  former  was 
valid  and  enforceable.  Hastings  vs.  Westchester  Fire  Ins.  Co., 
73  N.  Y.  141.  Subsequent  to  the  time  of  this  decision  the  latter 
provision  was  inserted.  Had  the  intention  been  that  the  provision 
should  be  construed  as  a  covenant  rather  than  as  a  condition,  a 
slight  modification  thereof  or  the  addition  of  the  words,  "which 
the  mortgagee  hereby  covenants  to  do,"  would  naturally  have 
been  inserted  and  thereby  all  ambiguity  removed. 

"The  general  rule  to  be  observed  in  the  construction  of  an  in- 
surance policy  is  that,  if  possible,  effect  should  be  given  to  every 
word  and  expression  contained  therein,  and  if  the  policy  be  sus- 
ceptible of  two  readings,  or  is  so  ambiguously  expressed  that 
reasonable  and  intelligent  men  on  reading  it  might  honestly  differ 
as  to  its  meaning,  that  reading  must  be  adopted  which  is  most 
favorable  to  the  insured.  Kratzenstein  vs.  Western  Assurance 
Co.,  116  N.  Y.  54,  22  N.  E.  221,  5  L.  R.  A.  799;  Lite  vs.  Fire- 
men's Ins.  Co.,  119  App.  Div.  410,  104  N.  Y.  Supp.  434. 

"While  it  is  the  duty  of  the  court  to  so  construe  the  policy  as, 
if  possible,  to  give  effect  to  every  word  used,  if  the  sense  in  which 
the  words  were  used  is  uncertain  and  the  meaning  is  ambiguous, 
that  meaning  should  be  given  which  is  most  favorable  to  the 
insured"  (citing  several  cases).  Rickerson  vs.  Hartford  Fire  Ins. 
Co.,  149  N.  Y.  307,  43  N.  E.  856. 

To  the  same  effect,  Janneck  vs.  Metropolitan  Life  Ins.  Co., 
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162  N.  Y.  574,  57  N.  E.  182 ;  London  Assurance  Co.  vs.  Thomp- 
son, 170  N.  Y.  94,  62  N.  E.  1066. 

We  conclude  that  the  provision  in  question  should  be  construed 
as  a  condition  rather  than  as  a  covenant,  which  leads  to  a  reversal 
of  the  judgment  and  a  dismissal  of  the  complaint  upon  the  merits. 
In  view  of  such  conclusion  we  have  considered  it  unnecessary  to 
discuss  the  subject  as  to  the  effect  of  the  assignments  by  the  in- 
surance companies  to  the  plaintiff.    All  concur. 

Smith,  P.  J.  (concurring). 

I  am  unable  to  agree  with  Mr.  Justice  Lyon  in  his  construction 
of  this  contract.  As  I  construe  the  contract  the  provision  of  the 
policy  in  question  constitutes  a  covenant  on  the  part  of  the  mort- 
gagee, if  the  insurance  policy  be  accepted  by  him,  to  pay  under 
the  terms  thereof.  In  the  first  place,  before  the  word  "provided** 
is  a  semicolon,  which  would  be  out  of  place  if  what  followed  were 
a  mere  condition  of  what  preceded.  While  this  fact  of  itself  has 
not  much  significance,  in  a  close  question  connected  with  other 
facts  it  is  worthy  of  note.  In  the  second  place,  the  word  "pro- 
vided," which  separates  the  two  clauses,  is  printed  in  capital  letters. 
This  would  not  ordinarily  be  so  if  the  clause  thus  introduced  were 
merely  a  condition  attached  to  what  preceded  it.  Again,  by 
section  254  of  the  Real  Property  Law,  subdivision  3,  if  the  mort- 
gagor fails  to  keep  the  property  insured,  the  mortgagee  may  do 
so,  and  charge  the  amount  of  the  premiums  paid  as  a  part  of  the 
debt  secured  by  the  mortgage.  The  mortgagee  and  the  insurance 
company  are  thus  protected,  and  the  mortgagee  is  given  his  right 
to  reimbursement  from  the  mortgagor.  These  considerations  in- 
dicate the  intention  of  the  Legislature  to  make  this  provision  of  the 
contract  a  covenant  on  the  part  of  the  mortgagee  upon  the  ac- 
ceptance of  the  policy  by  him.  This  construction  is  further  in 
accord  with  the  holding  of  the  court  in  the  case  of  St.  Paul  Fire 
&  Marine  Insurance  Co.  vs.  Upton,  2  N.  D.  229,  56  N.  W.  702; 
and  also  in  the  case  of  Safe  Deposit  Co.  vs.  Thomas,  59  Kan. 
470>  53  Pac.  472.  I  do  not  read  in  the  case  of  Ormsby  vs.  Phenix 
Insurance  Co.,  5  S.  D.  72,  58  N.  W.  301,  any  different  rule  of 
construction.  The  clause  of  the  policy  there  construed  was  an 
entirely  different  clause,  and  could  in  no  event,  without  forced 
construction,  have  been  held  as  imposing  a  covenant  upon  the 
part  of  the  mortgagee. 

It  does  not  follow,  however,  that  the  defendant  is  liable  in  this 
action.  The  mortgagee  is  to  pay  these  premiums  on  demand. 
This  demand  cannot  be  made  capriciously  at  the  convenience  of 
the  insurance  company,  but  must  be  made  in  the  usual  course  of 
business.  That  means  within  a  reasonable  time  upon  the  failure 
of  the  mortgagor  to  pay  the  insurance.  This  interpretation  is 
in  accord  with  the  interpretation  of  analogous  contracts.  An  in- 
dorser  upon  a  note  payable  on  demand  is  only  made  liable  if  the 


Digitized  by 


Google 


Fire,]  Davis  Mfg.  Co,  vs.  Firemen's  Fund.      •  621 

demand  be  made  within  reasonable  time.  Moreover,  under  the 
provision  of  the  Real  Property  Law  cited,  upon  failure  of  the 
mortgagor  to  procure  insurance,  the  mortgagee  may  declare  the 
whole  amount  of  the  mortgage  due  and  proceed  to  foreclose.  It 
will  hardly  be  claimed  that  the  insurance  company  may  wait  until 
after  the  mortgage  had  been  foreclosed,  and  then  make  demand 
and  collect  this  premium.  By  parity  of  reasoning  the  insurance 
company  should  not  be  allowed  to  wait  beyond  a  reasonable  time 
before  making  the  demand  of  the  mortgagee,  which  is  made  a 
condition  of  the  mortgagee's  liability  to  pay.  If  made  promptly, 
the  mortgagee  might  either  declare  the  mortgage  due  and  fore- 
close, or  force  the  mortgagor  to  pay  the  premiums.  In  the  case 
at  bar  nine  of  the  insurance  policies  for  which  the  premiums  are 
sought  to  be  collected,  were  taken  out  in  1907,  and  eleven  others 
were  taken  out  between  February  13,  1908,  and  July  13,  1910; 
the  policies  taken  out  in  1907  having  expired  in  1910.  The  first 
request  to  the  mortgagee  to  pay  was  made  in  January,  191 1, 
which  was  the  first  notification  to  the  mortgagee  that  these  pre- 
miirnis  had  not  been  paid  by  the  mortgagor.  Because,  therefore, 
the  demand  was  not  made  within  a  reasonable  time  in  the  due 
course  of  business,  the  mortgagee  has,  in  my  judgment,  been 
relieved  of  the  obligation  to  pay  these  premiums. 


♦  ♦» 


UNITED   STATES   DISTRICT   COURT. 

N.  D.  Nfav  York. 

J.  E.  DAVIS  MFG.  CO. 
vs. 
FIREMEN'S  FUND  INS.  CO.  et  al.* 

1.  INSURANCE— FIRE  LOSS  —  ADJUSTMENT  —  PROCEEDINGS 

BEFORE  APPRAISERS. 

While  a  proceeding  by  appraisers  and  an  umpire  to  adjust  a  fire  insurance 
loss  need  not  be  conducted  with  the  formalities  of  a  trial  in  a  court  of 
law  or  equity,  there  must,  nevertheless,  be  a  fair  effort  on  the  part  of 
the  appraisers  and  umpire  to  ascertain  the  truth,  and  a  consideration 
of  available  evidence  and  information,  and  a  deliberate  judgment  of 
those  making  the  award  after  due  consultation  and  deliberation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1422,  1423,  1427,  1429;  Dec. 
Dig.  §  572.) 

2.  INSURANCE  —  ADJUSTMENT   OF  LOSS  —  DUTY   OF  AP- 

PRAISER. 
Appraisers  as  well  as  an  umpire  appointed  to  determine  an  insurance  loss 

*  Decision  rendered,  Feb.  5,   1914.    210  Fed.  Rep.  653. 
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should  not  only  be  competent  but  fair  and  unprejudiced  as  between  the 
parties  to  the  award,  and  a  refusal  or  willful  neglect  of  an  appraiser  or 
umpire  to  listen  to  and  consider  material  sworn  statements  presented 
is  evidence  of  bias  and  interest. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434;  Dec.  Dig.  § 
574.) 

3.  INSURANCE  —  DETERMINATION  OF  LOSS  —  APPRAISAL. 
Where  appraisers  and  an  umpire  are  appointed  to  determine  an  insurance 

loss,  it  is  the  duty  of  the  appraisers  to  consult,  and,  if  they  cannot 
agree,  to  call  in  the  umpire,  whose  function  is  to  deliberate  with  them; 
it  being  improper  for  one  or  two  to  consider  evidence  not  submitted  to 
the  other  or  others. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1422,  1423,  1427,  1429;  Dec. 
Dig.  §  5/2.) 

4.  INSURANCE  —  LOSS  —  ADJUSTMENT  —  APPRAISAL  —  IN- 

VALIDITY. 

Where  the  appraisers  and  an  umpire  appointed  by  an  insurance  company 
to  adjust  a  loss  were  not  impartial  and  signed  an  award  for  an  amount 
much  less  than  the  actual  loss,  after  having  refused  to  consider  rel- 
evant evidence  on  such  subject,  the  award  would  be  set  aside  for 
fraud. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434;  Dec.  Dig.  § 

574) 

In  Equity.  Suit  by  the  J.  E.  Davis  Manufacturing  Company  against 
the  I'iremen's  Fund  Insurance  Company  and  others  to  set  aside  and  de- 
clare void  a  certain  award  of  appraisers  in  proceedings  to  adjust  a  fire  in- 
surance loss.    Decree  for  complainant. 

Davis  &  Lusk,  of  Cortland,  N.  Y.,  for  Complainant. 
White,  Cheney,  Shinaman  &  O'Neill,  of  Syracuse,  N.  \'.,  for  Defendant 
Firemen's  Fund  Ins.  Co. 

Ray,  D.  J. 
The  salient  facts  may  be  stated  as  follows : — 

1.  "That  the  plaintiff,  J.  E.  Davis  Manufacturing:  Company,  is 
a  business  corporation  duly  organized  and  existing  under  the  laws 
of  the  state  of  New  York,  having  its  office  and  principal  place  of 
business  in  the  city  of  Cortland,  state  of  New  York,  and  is  a 
citizen  and  resides  within  said  state  of  New  York  and  within  the 
judicial  district  of  the  United  States  known  as  the  Northern 
district  of  New  York." 

2.  "That  the  defendant  Firemen's  Fund  Insurance  Company  is 
a  corporation  duly  organized  and  existing  under  the  laws  of  the 
state  of  California,  having  its  principal  place  of  business  at  San 
Francisco  in  said  state,  and  at  all  times  mentioned  in  the  bill  of 
equity  herein  and  at  the  time  of  the  commencement  of  this  suit 
was  a  resident  and  citizen  of  the  state  of  California  and  at  all 
times  in  the  said  bill  mentioned,  and  at  the  time  of  the  commence- 
ment of  this  suit,  was  doing  business  within  the  state  of  New 
York,  having  duly  complied  with  all  of  the  requirements  of  the 
law  of  said  state  relative  to  the  transaction  of  business  therein, 
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and  was  at  all  times  in  said  bill  mentioned,  and  at  the  time  of  the 
commencement  of  this  suit,  authorized  to  do  business  within  the 
state  of  New  York." 

3.  "That  the  defendant  the  First  National  Bank  of  Cortland  is 
a  corporation  duly  organized  and  existing  under  the  laws  of  the 
United  States,  and  having  its  principal  place  of  business  in  the 
city  of  Cortland  in  the  state  of  New  York,  and  at  the  time  of  the 
commencement  of  this  suit  was  a  citizen  of  and  resided  in  said 
state  of  New  York,  and  within  the  judicial  district  of  the  United 
States  known  as  the  Northern  district  of  New  York.  That  the 
defendant  the  National  Bank  of  Cortland  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  United  States,  hav- 
ing its  principal  place  of  business  at  the  city  of  Cortland  in  the 
state  of  New  York,  and  was  at  the  time  of  the  commencement  of 
this  suit  a  citizen  of  and  resided  in  said  state  of  New  York,  and 
within  the  judicial  district  of  the  United  States  known  as  the 
Northern  district  of  New  York.  That  the  defendant  Grace  L. 
Mix,  at  the  time  of  the  commencement  of  this  suit,  was  a  citizen 
of  the  state  of  New  York  and  resided  in  the  city  of  Cortland  in 
said  state  and  within  the  judicial  district  of  the  United  States 
known  as  the  Northern  district  of  New  York.  That  the  de- 
fendant John  A.  Wavle  was  at  the  time  of  the  commencement  of 
this  suit  a  citizen  of  the  state  of  New  York  and  resided  in  the 
city  of  Cortland  in  said  state,  and  within  the  judicial  district  of 
the  United  States  known  as  the  Northern  district 'of  New  York. 
That  the  defendant  Linus  W.  Peck,  at  the  time  of  the  commence- 
ment of  this  suit,  w^as  a  citizen  of  the  state  of  New  York  and 
resided  in  the  city  of  Cortland  in  said  state  and  within  the  judicial 
district  of  the  United  States  known  as  the  Northern  district  of 
New  York.  That  the  defendant  Frank  Begent  was,  at  the  time  of 
the  commencement  of  this  suit,  a  citizen  of  the  state  of  New 
York,  and  resided  in  the  village  of  Groton  in  said  state  and  within 
the  judicial  district  of  the  United  States  known  as  the  Northern 
district  of  New  York.  That  the  defendants  herein  the  First 
National  Bank  of  Cortland,  the  National  Bank  of  Cortland,  Grace 
L.  .Mix,  John  A.  Wavle,  Linus  W.  Peck,  and  Frank  Begent  are 
each  jointly  interested  with  the  plaintiff  in  the  maintenance  of 
this  suit.  That  upon  bringing  this  suit  the  plaintiff  duly  re- 
quested each  of  the  said  defendants  to  join  as  coplaintiffs  herein, 
and  that  each  of  said  defendants  refused  so  to  do,  and  that  the 
consent  of  none  of  the  said  defendants  could  be  obtained  to 
appear  as  plaintiffs  in  this  suit." 

4.  "The  matter  in  suit,  exclusive  of  interest  and  costs,  exceeds 
the  sum  of  $3,000." 

5.  "That  this  suit  is  brought  in  aid  of  and  as  ancillary  to  an 
action  at  law  now  pending  in  this  court  between  this  plaintiff  and 
these  defendants  to  recover  upon  the  policy  of  insurance  herein- 
after mentioned." 
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6.  "That  in  and  by  its  certain  policy  of  insurance  No.  B-228343, 
duly  signed  by  the  president  and  secretary  of  said  insurance 
company,  and  countersigned  by  the  duly  authorized  agent  of  said 
company  at  the  city  of  Cortland,  N.  Y.,  on  or  about  the  15th  day 
of  September,  191 1,  which  said  policy  of  insurance  was  on  or 
about  that  day  delivered  to  the  plaintiff  herein  by  the  defendant 
Firemen's  Fund  Insurance  Company,  in  consideration  of  the  sum 
of  $68  to  it  then  paid  by  said  J.  E.  Davis  Manufacturing  Com- 
pany, did  insure  the  said  J.  E.  Davis  Manufacturing  Company 
against  loss  or  damage  by  fire  to  the  amount  of  $8,000  on  its  prop- 
erty mentioned  and  described  in  said  policy  of  insurance.  That 
the  said  Firemen's  Fund  Insurance  Company  in  and  by  said  policy 
of  insurance  did  promise  and  agree  to  pay  and  make  good  unto 
said  J.  E.  Davis  Manufacturing  Company  as  coinsurer,  under  a 
full  coinsurance  clause  as  set  forth  in  said  policy  of  insurance,  all 
such  loss  or  damage  not  exceeding  in  amount  the  said  sum  of 
$8,000,  as  should  happen  by  fire  to  the  property  as  therein  speci- 
fied, during  the  term  of  one  year  from  the  15th  day  of  September, 
191 1 ;  such  loss  to  be  paid  within  sixty  days  after  notice  and 
satisfactory  proof  of  said  loss  as  in  said  policy  provided." 

7.  "That  on  or  about  the  5th  day  of  April,  1912,  and  while  said 
contract  of  insurance  was  remaining  in  full  force  and  effect,  the 
buildings,  additions,  and  attachments  thereto,  a  concrete  lumber 
shed,  dry  kilns,,  and  contents  of  the  same,  also  the  contents  of  a 
car  situate  at  the  corner  of  East  Court  and  Pendleton  streets  in 
the  city  of  Cortland  aforesaid,  including  office  furniture,  fixtures, 
and  supplies,  being  the  same  property  mentioned  and  described  in 
said  policy  of  insurance,  and  all  the  property  upon  the  said 
premises  was  destroyed  by  fire,  excepting  a  small  quantity  of 
veneer,  some  office  furniture,  and  the  boilers  on  said  premises. 
That  said  fire  did  not  occur  from  any  of  the  causes  excepted  in 
said  policy  of  insurance,  and  none  of  said  property  so  destroyed 
was  of  the  kind  for  the  loss  of  which  said  defendant  Firemen's 
Fund  Insurance  Company  was  exempted  from  liability  under  said 
policy." 

8.  "That  at  the  time  of  said  fire  and  loss,  the  J.  E.  Davis 
Manufacturing  Company  had,  in  addition  to  the  said  policy  of 
insurance  issued  by  the  defendant  Firemen's  Fund  Insurance 
Company,  no  other  insurance  either  valid  or  invalid,  nor  by  solvent 
or  insolvent  insurers,  excepting  thirty-five  certain  policies  of  in- 
surance which  were  in  full  force  and  effect  to  the  amount  of 
$207,750 ;  said  policies  covering  the  same  property  covered  by  said 
policy  above  mentioned  and  described." 

9.  "That  the  defendants  the  First  National  Bank  of  Cortland 
and  the  National  Bank  of  Cortland  are  the  owners  and  holders  of 
bonds,  secured  by  a  trust  mortgage  covering  a  part  of  the  real 
property  mentioned  and  described  in  said  policy  of  insurance. 
That  each  of  the  defendants  Grace  L.  Mix,  John  A.  Wavle,  Linus 
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W.  Peck,  and  Frank  Begent  is  the  owner  and  holder  of  a  bond 
secured  by  a  mortgage  covering  a  part  of  the  real  property  men- 
tioned and  described  in  said  policy  of  insurance.  That  under  the 
terms  of  said  policy  of  insurance  issued  by  said  defendant  to  said 
J.  E.  Davis  Manufacturing  Company  loss  on  real  estate  was  pay- 
able to  the  said  defendants,  the  First  National  Bank  of  Cortland, 
the  National  Bank  of  Cortland,  Grace  L.  Mix,  John  A.  Wavle, 
Linus  W.  Peck,  and  Frank  Begent,  as  their  respective  interest 
might  appear." 

10.  "That  the  plaintiff,  J.  E.  Davis  Manufacturing  Company, 
was  at  the  time  of  the  issuance  of  said  policy  and  at  the  time  of 
said  fire  and  is  the  owner  in  fee  simple  of  all  of  the  said  real 
estate  in  said  policy  described,  and  the  unconditional  and  sole 
owner  of  all  of  the  real  estate  and  personal  property  covered  by 
the  said  policy  of  insurance,  except  such  personal  property  as  was 
held  by  the  said  J.  E.  Davis  Manufacturing  Company  in  trust  or 
on  commission,  sold  but  not  delivered,  as  mentioned  and  provided 
in  and  by  said  policy  of  insurance." 

11.  "That  said  defendant  Firemen's  Fund  Insurance  Company 
failed  to  pay  such  loss,  or  any  part  thereof." 

12.  "That  on  or  about  the  i8th  day  of  November,  1912,  the 
J.  E.  Davis  Manufacturing  Company,  the  plaintiff  in  this  suit, 
commenced  an  action  at  law  in  the  Supreme  Court  of  the  state  of 
New  York,  in  the  county  of  Cortland  aforesaid,  against  the  same 
parties  who  are  defendants  in  this  suit ;  the  purpose  of  said  action 
being  to  recover  judgment  against  the  Firemen's  Fund  Insurance 
Company  for  the  sum  of  $7,978.32,  with  interest  thereon  from 
the  7th  day  of  July,  19 12,  then  claimed  to  be  due,  owing,  and 
payable  to  this  plaintiff  from  said  defendant  insurance  company. 
That  thereafter,  upon  motion  of  the  defendant  Firemen's  Fund 
Insurance  Company,  said  action  was  removed  from  the  Supreme 
Court  of  the  state  of  New  York  to  the  District  Court  of  the 
United  States  for  the  Northern  district  of  New  York  upon  the 
ground  that  said  action  involved  a  controversy  between  citizens 
of  different  states;  the  matter  in  dispute  between  said  parties 
exceeding,  exclusive  of  interest  and  costs,  the  sum  of  $3,000. 
That  thereafter  and  on  or  about  the  17th  day  of  January,  1913, 
the  said  defendant  Firemen's  Fund  Insurance  Company  filed  its 
answer  in  the  District  Court  of  the  United  States  for  the  Northern 
district  of  New  York.  The  issues  raised  thereby  are  now  pending 
undetermined  on  the  law  side  in  said  district  court.  That  in  and 
by  the  answer  interposed  by  said  defendant  Firemen's  Fund  In- 
surance Company,  in  said  action  at  law,  so  removed  from  the 
Supreme  Court  of  the  state  of  New  York  to  the  District  Court 
of  the  United  States  for  the  Northern  district  of  New  York,  the 
said  defendant  insurance  company  set  up  and  pleaded  as  partial 
defense  thereto  that  under  and  pursuant  to  the  terms  of  said 
policy  an  appraisal  had  been  entered  into  for  the  purpose  of 
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determining  the  amount  of  loss  sustained  by  said  J.  E.  Davis 
Manufacturing  Company  by  reason  of  said  fire,  and  that  under 
said  appraisal  an  award  in  writing  had  been  made,  fixing  the 
sound  value  of  the  property  insured  on  the  5th  day  of  April,  1912, 
at  the  sum  of  $157,474.04,  and  the  actual  damage  thereto  by  fire 
on  that  day  to  be  the  sum  of  $152,625.05 ;  and  the  said  defendant 
insurance  company  further  alleged  that  the  proportion  of  said 
loss  for  which  said  defendant  would  be  liable  under  said  policy, 
if  liable  at  all,  was  the  sum  of  $5,659.34,  and  that  in  no  event  could 
a  recovery  be  had  against  said  defendant  by  reason  of  said  policy 
for  a  greater  sum.  That  under  the  law,  practice,  and  procedure 
which  was  at  the  time  of  the  beginning  of  said  action  at  law  in 
the  Supreme  Court  of  the  state  of  New  York,  at  the  time  of  the 
removal  thereof  to  the  District  Court  of  the  United  States  for  the 
Northern  district  of  New  York,  and  now  is  in  force  and  eflFect  in 
said  state  of  New  York,  the  plaintiff  in  said  action  at  law  so 
brought  upon  said  policy  of  insurance  might  attack,  controvert, 
and  set  aside  the  purported  award  so  pleaded  by  the  defendant 
Firemen's  Fund  Insurance  Company,  as  a  defense  thereto,  and 
the  Supreme  Court  of  that  state  in  such  law  action  might  decree 
and  adjudge,  and  a  jury  might  find,  that  the  award  so  pleaded  as 
a  defense  was  in  fact  invalid,  ineffective,  fraudulent,  and  void. 
That  under  the  law,  practice,  and  procedure  which  was  at  the  time 
of  the  removal  of  said  action  at  law  from  the  Supreme  Court  of 
the  state  of  New  York  to  the  District  Court  of  the  United  States 
for  the  Northern  district  of  New  York,  and  still  is  in  force  and 
eflFect  in  the  District  Court  of  the  United  States,  including  the 
District  Court  for  the  Northern  district  of  New  York,  the  plain- 
tiflf  in  said  action  at  law  so  brought  upon  said  policy  of  insurance 
cannot  attack,  controvert,  or  set  aside  the  award  so  pleaded  by 
said  defendant  insurance  company ;  nor  can  the  district  court  in 
said  law  action  decree  or  adjudge,  nor  can  a  jury  find,  that  the 
award  so  pleaded  is  invalid,  ineffective,  fraudulent,  or  void.  But 
the  said  award  is  binding  and  conclusive  upon  this  plaintiff  in  said 
law  action  until  the  same  shall  be  canceled  or  set  aside  at  the  suit 
of  this  plaintiff  in  a  court  of  equity." 

13.  "That  after  the  fire  hereinbefore  mentioned  and  referred 
to,  the  defendant  Firemen's  Fund  Insurance  Company,  by  its  agent 
duly  authorized,  notified  the  plaintiff  that  it  claimed  the  right 
under  said  policy  to  have  the  loss  or  damage  to  the  buildings  and 
machinery  destroyed  by  said  fire  appraised  by  appraisers.  That 
the  J.  E.  Davis  Manufacturing  Company  thereupon  refused  to 
agree  to  an  appraisal  of  part  only  of  the  property  destroyed  by 
said  fire,  and  thereupon  demanded  that  the  said  Firemen's  Fund 
Insurance  Company,  under  the  provisions  of  said  policy,  should 
have  the  entire  loss  or  damage  to  such  property  by  said  fire  ap- 
praised by  appraisers,  and  thereafter  the  said  Firemen's  Fund 
Insurance  Company,  with  the  other  insurance  companies  having 
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issued  insurance  policies  covering  said  property,  designated  one 
Thomas  Fleming  as  one  of  the  appraisers,  and  the  plaintiff,  J.  E. 
Davis  Manufacturing  Company,  designated  one  Henry  Stultz  as 
one  of  said  appraisers,  and  thereupon  an  instrument  in  writing 
was  made  and  subscribed  by  the  Firemen's  Fund  Insurance  Com- 
pany by  its  aforesaid  agent  and  the  other  insurance  companies 
aforesaid,  and  this  plaintiff,  dated  the  24th  day  of  June,  1912, 
which  instrument  was  as  follows : — 

"  'Agreement   for  Appraisal. 

"'This  agreement  by  and  between  J.  E.  Davis  Mfg.  Co.,  of 
the  first  part,  and  the  Insurance  Company,  or  Companies,  whose 
names  are  signed  hereto,  each  for  itself  and  not  jointly,  of  the 
second  part,  witnesseth: — 

"  'That  whereas,  the  party  of  the  first  part  claims  to  have  sus- 
tained a  loss  by  fire  occurring  on  the  5th  day  of  April,  191 2,  to  and 
upon  the  following  described  property,  to  wit: — 

"  'J.  E.  Davis  Manufacturing  Co. 
" '$ On  brick  metal- roofed  building,  additions  and  at- 
tachments thereto  (excluding  smokestack,  also  foundations  be- 
low level  of  ground),  and  on  concrete  lumber  shed,  concrete 
and  frame  metal-roofed  dry  kiln,  and  contents  of  same.  Also 
contents  of  trucks  or  cars,  and  lumber  in  yard  or  streets  ad- 
joining, situate  corner  of  East  Court  and  Pendleton  streets, 
Cortland,  N.  Y.  It  is  understood,  and  agreed  that  part  of  dry 
kiln  is  on  land  owned  by  the  D.  L.  &  W.  R.  R.  Co. 

"  *It  is  understood  and  agreed  that  the  word  contents  in 
this  form  shall  cover  office  furniture,  fixtures  and  supplies,  and 
all  property,  its  own,  or  held  by  them  in  trust  or  on  commission, 
sold  but  not  delivered,  and  this  company  shall  be  liable  there- 
for; but  the  word  contents  shall  not  cover  any  articles  excepted 
in  line  38  of  the  Standard  policy  of  the  State  of  New  York. 

"  'And  whereas,  a  disagreement  has  arisen  between  the  par- 
ties hereto,  as  to  the  amount  of  such  loss,  and 

"  'Whereas,  it  is  provided  by  the  policy  (or  policies)  of  said 
party  (or  parties)  of  the  second  part,  held  by  said  party  of 
the  first,  that  in  the  event  of  disagreement  as  to  the  amount  of 
loss  the  same  shall,  as  in  said  policy  (or  policies)  provided  be 
ascertained  by  appraisers. 

"  'Therefore  this  agreement  witnesseth :  That  in  conformity 
to  the  terms  and  conditions  of  the  policy  (or  policies)  of  the 
party  (or  parties)  of  the  second  part,  Henry  Stultz  and  Thomas 
Fleming  have  been  selected,  and  are  merely  appointed  appraisers, 
to  estimate  and  appraise,  in  accordance  with  the  terms  and  con- 
ditions of  said  policy  (or  policies),  the  sound  value  of  said 
property  and  the  amount  of  loss  or  damage  directly  caused  by 
said  fire  to  and  upon  the  same. 

"  'The  said  appraisers  shall  first  select  a  competent  and  dis- 
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interested  umpire,  as  provided  by  said  policy  (or  policies)  ;  the 
said  two  appraisers  together  shall  then  estimate  and  appraise  the 
loss  in  conformity  to  the  conditions  of  said  policy  (or  policies) 
stating  separately  sound  value  and  damage,  and  failing  to  agree, 
shall  submit  their  differences  to  the  umpire;  and  the  award  in 
writing  of  any  two  shall  determine  the  amount  of  such  loss. 
Such  loss  or  damage  shall  be  ascertained  or  estimated  according 
to  the  actual  cash  value  of  said  property  at  the  time  of  the  oc- 
currence of  said  fire,  with  proper  deduction  for  depreciation 
however  caused,  and  shall  in  no  event  exceed  what  it  would  then 
cost  the  insured  to  repair  or  replace  the  same  with  material  of 
like  kind  and  quality,  but  such  appraisement  does  not  in  any 
respect  waive  any  of  the  provisions  or  conditions  of  said  policy 
(or  policies)  of  insurance,  or  any  forfeiture  thereof,  or  the 
proof  of  such  loss  and  damage  required  by  the  policy  (or 
policies)  of  insurance  thereon. 

"  'Witness  our  hands  in  duplicate  at  Cortland,  N.  Y.,  this  24th 
day  of  June,  1912. 

"  7.  E.  Davis  Mfg.  Co., 

"  Ter  J.  E.  Davis,  Pres. 
"  'Northern  Assur.  Co.  of  London ;  Security  Ins.  Co.  of 
New  Haven ;  Rhode  Island  Ins.  Co.  of  Providence  ; 
Nationale  Fire  Ins.  Co.  of  Paris;  Globe  Under.  Agency 
Globe  &  Rutgers  Ins.  Co.;  Globe  &  Rutgers  Fire  Ins. 
Co.;  Ins.  Co.  of  North  America,  Philadelphia;  Fire- 
men's Ins.  Co.  of  Newark,  N.  J.;  Pittsburg  Under- 
writers of  Pittsburg;  Delaware  Ins.  Co.  of  Philadel- 
phia; Atlas  Assurance  Co.  of  England;  California  Ins. 
Co.  of  San  Francisco ;  Firemen's  Fund  Ins.  Co.  of  San 
Francisco ;  City  of  New  York  Ins.  Co. ;  Scottish  Union 
&  National  Ins.  Co. ;  Svea  Fire  &  Life  Ins.  Co. ;  Com- 
mercial Union  Assur.  Co.;  Michigan  Fire  &  Marine 
Ins.  Co., 

"  'By  Harvey  W.  Russ,  Adjuster  for  Each. 
"'North  River  Fire  Ins.  Co.  of   N.  Y.;   National  Ben. 
Franklin  Ins.  Co. ;  Stuyvesant  Ins.  Co.  N.  Y., 

'"By  James   H.   Andrews,   Adjuster   for  Each, 
per  Harvey  W.  Russ. 
"  'North  British  &  Mercantile  Ins.  Co., 

"  'By  F.  W.  Kentner,  S/A.,  per  Harvey  W.  Russ- 
"  'North  Western  National  Ins.  Co., 

"  'By  John  K.   Sharkey,  S/A.,  per  Harvey  W. 
Russ. 
'*  'Norwich  Union  Assur.  Co.  of  Eng., 

"  'By  C.  F.  Gant,  S/A.,  per  Harvey  W.  Russ. 
'Mechanics'  &  Traders'  Ins.  Co.  of  N.  O., 

"  'By  Clarence  Rich,  S/A.,  per  Harvey  W.  Russ- 
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"  'Allemania  Fire  Ins.  Co.  of  Pittsburgh ;  New  Jersey  Fire 
Ins.  Co.  of  N.  J., 

"  'By  Geo.  Berry,  S/A.,  per  Harvey  W.  Russ.' 
"That  on  the  24th  day  of  June,  19 12,  the  said  appraisers  at  the 
city  of  Cortland,  N.  Y.,  signed  and  swore  to  a  declaration  of  ap- 
praisers as  follows : — 

"  'Declaration  of  Appraisers. 
"  'State  of  New  York,  County  of  Cortland — ss. : 

"  *We,  the  undersigned,  do  solemnly  swear  that  we  will  act  with 
strict  impartiality  in  making  an  appraisement  and  estimate  of  the 
sound  value  and  loss  and  damage  upon  the  property  hereinbefore 
mentioned,  in  accordance  with  the  foregoing  appointment,  and 
that  we  will  make  a  true,  just  and  conscientious  award  of  same, 
according  to  the  best  of  our  knowledge,  skill  and  judgment.  We 
are  not  related  to  the  assured,  either  as  creditors  or  otherwise,  and 
are  not  interested  in  said  property  or  the  insurance  thereon.' 

"That  on  said  24th  day  of  June  in  the  city  of  Cortland,  N.  Y., 
the  said  appraisers  did  enter  into  and  sign  a  selection  of  umpire 
which  reads  as  follows: — 

"  'Selection  of  Umpire. 

"  'We,  the  undersigned,  hereby  select  and  appoint  David  Nichol- 
son of  Syracuse,  New  York,  to  act  as  umpire  to  settle  matters 
of  difference  that  shall  exist  between  us,  if  any,  by  reason  of  and 
in  compliance  with  the  foregoing  agreement  and  appointment.' 

"That  on  the  9th  day  of  July,  1912,  at  the  city  of  Cortland,  N. 
Y.,  the  said  David  W.  Nicholson,  selected  as  aforesaid,  signed  and 
swore  to  a  qualification  of  umpire  as  follows : — 

"  'Qualification  of  Umpire. 
"  'State  of  New  York,  County  of  Cortland— ss. : 

"  'I,  the  undersigned,  hereby  accept  the  appointment  of  umpire, 
as  provided  in  the  foregoing  agreement,  and  solemnly  swear  that 
I  will  act  with  strict  impartiality  in  all  matters  of  diflFerence  that 
shall  be  submitted  to  me  in  connection  with  this  appointment,  and 
I  will  make  a  true,  just  and  conscientious  award,  according  to  the 
best  of  my  knowledge,  skill  and  judgment.  I  am  not  related  to  any 
of  the  parties  to  this  agreement,  nor  interested  as  a  creditor  or 
otherwise  in  said  property  or  insurance.' 

"That  on  the  29th  day  of  August,  191 2,  at  the  City  of  Syracuse, 
New  York,  the  said  Thomas  Fleming,  appraiser,  and  the  said 
David  W.  Nicholson,  umpire,  signed  an  award  as  folows : — 

"  'Award. 

"  'We,  the  undersigned,  pursuant  to  the  within  appointment,  do 
hereby  certify  that  we  have  truly  and  conscientiously  performed 
the  duties  assigned  us,  agreeably  to  the  foregoing  stipulations,  and 
have  appraised  and  determined  and  do  hereby  award  as  the  sound 
value  of  said  property  on  the  Sth  day  of  April,  19 12,  and  the 
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actual  damage  thereto  by  the  fire  on  that  day,  the  following  sums, 
to  wit : — 

Sound  Value        Loss  and  damage 
I  St  item $157,474.04  $152,625.05' 

14.  "That  the  plaintiff  duly  served  all  notices  of  loss  and  all 
signed  and  sworn  statements  and  proofs  of  loss  provided  for  by 
said  policy  of  insurance,  and  that  the  defendant  Firemen's  Fund 
Insurance  Company  waived  the  service  of  any  additional  state- 
ments and  notice  required  by  said  policy  of  insurance,  and  that 
the  plaintiff  duly  complied  with  all  of  the  requirements  of  said 
policy  in  reference  to  notices,  claims,  and  proofs  of  loss,  and  all 
conditions  precedent  to  bringing  a  suit  or  action  on  said  policy. 
That  more  than  191  days  elapsed  after  the  delivery  and  service  by 
the  plaintiff  upon  the  defendant  Firemen's  Fund  Insurance  Com- 
pany of  the  proofs  of  loss  and  statement  provided  for  under  said 
policy,  and  before  the  commencement  of  this  action,  and  that 
twelve  months  had  not  elapsed  after  said  fire  before  the  com- 
mencement of  an  action  at  law  upon  said  policy." 

15.  The  said  award  of  $152,625.05,  made  and  signed  by  Fleming 
and  Nicholson,  is  inadequate  in  a  large  amount,  as  the  value  of 
said  property  insured  and  so  destroyed  by  said  fire  was  greatly  and 
materially  in  excess  of  the  said  amount  so  fixed  by  said  award. 

16.  The  evidence  is  quite  conclusive  and  satisfactory,  and  I 
must  find  that  the  appraiser  selected  by  the  defendant  Firemen's 
Fund  Insurance  Company  was  not  a  competent  and  disinterested 
appraiser,  and  that  the  umpire  so  selected  by  the  said  appraisers 
was  not  a  competent  and  disinterested  umpire,  and  the  selection  of 
such  umpire  was  secured  and  brought  about  by  acts  and  conduct 
on  the  part  of  said  Fleming  and  one  Charles  H.  Philips  amounting 
to  fraud  and  was  done  collusively  for  the  purpose  of  securing  an 
umpire  who  was  interested  and  biased  in  favor  of  the  said  insur- 
ance companies,  and  who  was,  in  fact,  biased  and  interested  (nor 
financially  interested)  in  favor  of  said  insurance  companies,  and 
that  the  acts  and  conduct  of  said  appraiser,  Thomas  Fleming, 
throughout  the  appraisal  and  proceedings  connected  therewith  and 
upon  the  making  of  the  award,  indicated  and  showed  a  purpose  to 
defraud  the  plaintiflF  by  purposely  and  consciously  bringing  about 
and  securing  an  appraisal  and  award  grossly  inadequate  and 
largely  less  than  the  actual  and  bona  fide  loss  by  reason  of  such  fire 
and  which  he  succeeded  in  doing.  In  this  the  umpire,  David  Nich- 
olson, was  either  a  willing  and  a  designing  party,  or  so  grossly 
negligent  and  disregardful  of  his  duty  to  the  parties  interested  that 
his  conduct  amounted  and  amounts  to  fraud  in  its  results,  and  such 
award  so  made  by  said  Fleming  and  Nicholson  was  in  its  effect 
and  results  a  fraud  upon  the  plaintiflf,  and  that  such  award  so 
made  dated  August  29,  1912,  the  award  set  up  and  pleaded  in  the 
law  action  before  referred  to,  must  be  held  invalid,  ineffective. 
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fraudulent,  and  void,  and  not  binding  on  the  J.  E.  Davis  Manufac- 
turing Company. 

The  insurance,  in  the  aggregate,  was  large,  but  the  business  was 
large  and  the  plant  a  large  one.  There  was  a  large  stock  on  hand, 
and  it  was  and  is  impossible  to  arrive  at  the  exact  value  of  such 
stock.  There  was  a  large  amount  of  raw  material,  that  is,  sawed 
lumber  upon  which  no  further  labor  had  been  expended,  but  the 
greater  part  was  in  various  stages  of  manufacture  and  a  large 
amount  was  ready  for  delivery,  that  is,  completed  so  far  as  the 
J.  E.  Davis  Manufacturing  Company  completed  such  work. 
Many,  and  perhaps  most,  of  the  papers  of  said  company  were  de- 
stroyed in  the  fire  and  to  get  at  the  actual  loss  with  any  reasonable 
certainty  great  care  on  the  part  of  the  appraisers  and  umpire  was 
demanded  and  was  the  right  of  the  insured.  The  situation  was 
such  as  to  demand  the  careful  scrutiny  of  such  appraisers  and  of 
the  umpire,  but  it  also  demanded  of  them  the  securing  and  con- 
sideration of  the  best  obtainable  evidence.  They  had  no  right  to 
assume  a  fraud  or  a  false  or  an  excessive  claim  of  loss.  There 
was  no  presumption  on  the  face  of  the  proofs  of  loss,  made  out 
in  great  detail,  that  the  claim  was  excessive.  They  had  no  right 
unbiased  and  unprejudiced,  to  start  in  as  they  did  with  the  as- 
sumption and  declaration  that  they  did  not  believe  the  J.  E.  Davis 
Manufacturing  Company  had  sustained  the  loss  claimed ;  that  they 
did  not  believe  it  had,  at  the  time* of  the  fire,  the  amount  of 
property  or  stock  on  hand,  set  out  in  the  proofs  of  loss.  At  least, 
it  was  the  duty  of  each  of  the  appraisers  and  of  the  umpire  to 
carefully  consider  the  sworn  statements  and  other  evidence  offered 
and  submitted  for  their  consideration.  The  defendant  insurance 
company  secured  the  services  of  an  unsworn  person  who,  acting 
as  its  agent,  prepared  a  report  as  to  the  loss  which  was  based  in 
part  on  assumed  profit,  not  based  on  any  proof  of  fact  or  facts 
and  which,  in  fact,  was  erroneous,  and  this  report  contained  ma- 
terial errors  and  was  materially  misleading  and  gave  values  of 
material  and  stock  on  hand  and  destroyed  in  the  fire  at  much  less 
than  their  actual  value.  This  agent  of  the  insurance  company 
acted  upon  insufficient  evidence  and  ignored  information  at  hand 
and  available,  but,  nevertheless,  the  said  Fleming,  without  making 
investigation  as  to  the  accuracy  and  reliability  of  such  report,  and 
utterly  disregarding  sworn  statements  as  to  the  amount  and  value 
of  sucIT  stock  and  material,  accepted  and  acted  upon  such  re- 
port. The  evidence  is  convincing  that  Fleming  without  evidence 
assumed  from  the  very  beginning  that  the  proofs  of  loss  and 
claims  of  the  insured  were  grossly  exaggerated  and  fraudulent  and 
adhered  to  that  assumption,  declining  to  examine  into  the  facts  and 
make  an  honest  effort  to  ascertain  the  truth.  This  report  of  the 
agent  of  the  insurance  company  was  not  furnished  to  the  appraiser 
appointed  and  named  by  the  plaintiff,  J.  E.  Davis  Manufacturing 
Company,  for  his  information  and  consideration,  and  was  not  ex- 
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amined  or  considered  by  him.  The  result  was,  as  to  this,  that 
Fleming  and  Nicholson,  Nicholson  making  no  examination  or  in- 
vestigation as  to  the  accuracy  of  such  statement  made  by  such 
agent  of  the  defendant,  acted  on  erroneous  information  and  re- 
jected and  refused  to  consider  sworn  information  offered. 

The  evidence  also  discloses  that  certain  material  evidence  fur- 
nished by  the  plaintiff  through  its  appraiser,  Stultz,  as  to  buildings 
and  plumbing  and  its  amount  and  value  was  not  seen  or  examined 
by  said  Fleming.  The  evidence  shows  that  these  appraisers  did 
not  at  any  time  consider  in  detail  the  quantity  and  value  of  the 
property  destroyed  by  the  fire,  and  insured,  but,  on  the  other 
hand,  attempted  to  fix  a  value  in  gross  without  going  over  items 
and  attempting  to  arrive  at  a  fair  and  just  estimate  of  their  quan- 
tities and  values.  The  appraisers  and  umpire  did  not  go  over  the 
lists  and  statements  of  the  property  destroyed,  furnished,  or  one 
of  their  own,  together,  and  together  never  considered  in  any  de- 
tail the  quantity  or  value  of  the  property  destroyed,  and  the  ap- 
praisers with  the  umpire  never  went  over  the  list  of  such  property 
destroyed  by  said  fire  for  the  purpose  of  attempting  to  arrive  at  an 
award  which  should  be  the  result  of  the  joint  action  and  delibera- 
tions of  either  such  appraisers  or  of  said  appraisers  and  said  um- 
pire. At  best,  the  result  arrived  at  by  one  appraiser  and  the  um- 
pire was  arbitrary,  and  biased  and  based  on  unwarranted  assump- 
tions and  inaccurate  and  biased  information  accompanied  by  a  re- 
fusal to  examine  and  consider  the  sworn  evidence  offered  and  con- 
sult and  deliberate  together. 

[  I  ]  It  is  true  that  such  a  proceeding  by  appraisers  and  an  um- 
pire does  not  demand  the  formalities  of  a  trial  in  a  court  of  law 
or  in  equity,  but  does  demand  a  fair  effort  to  ascertain  the  truth 
and  a  consideration  of  available  evidence  and  information  and  the 
deliberate  judgment  of  the  ones  making  the  award  after  due  con- 
sultation and  deliberation. 

[2]  I  take  it  that  the  appraisers  as  well  as  the  umpire  should  be 
not  only  competent,  but  fair  and  unprejudiced  d,s  between  the 
parties  to  the  award  and  the  determination  of  whose  interests  are 
confided  to  them.  In  the  language  of  the  policy  of  insurance,  the 
appraiser  is  to  be  "disinterested,''  and  this  means  "fair  and  unprej- 
udiced." Bradshaw  vs.  Insurance  Co.,  137  N.  Y.  137,  32 
N.  E.  1055.  It  is  the  duty  of  the  appraiser,  undoubtedly,  to 
bring  out  all  the  facts  favorable  to  the  party  nominating  him ;  but 
he  is  not  the  agent  of  the  party  so  naming  him.  A  refusal  or  will- 
ful neglect  of  the  appraiser  or  umpire  to  listen  to  and  consider  ma- 
terial sworn  statements  presented  is  evidence  of  prejudice,  bias, 
and  interest.  Kaiser  vs.  Hamburg-  Bremen  Fire  Ins.  Co.,  59  App. 
Div.  525,  69  N.  Y.  Supp.  344,  affirmed  172  N.  Y.  663,  65  N.  E. 
1 1 18. 

[3]  And  it  was  the  duty  of  these  appraisers  to  consult  together,, 
and,  if  they  did  not  agree,  to  call  in  the  umpire  whose  function  it 
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was  to  deliberate  with  them.  It  was  improper  for  one  or  two  to 
consider  evidence  or  information  not  submitted  to  the  other  or  the 
others.  New  York  Mut.  Sav.  Ass'n  vs.  Manchester  Assur.  Co., 
94  App.  Div.  104,  87  N.  Y.  Supp.  1075,  where  it  is  said : — 

"The  scheme  of  appraisal  contemplates  that  the  two  appraisers 
shall  estimate  the  amount  of  the  loss,  and  in  case  of  their  disagree- 
ment *their  differences'  shall  be  submitted  to  the  umpire.  It  is  not 
within  the  purpose  of  the  provision  that  one  appraiser  shall  pre- 
sent no  estimate  to  his  associate  appraiser,  but  confer  with  the 
umpire  in  the  absence  of  and  without  any  notice  whatever  to  the 
other  appraiser." 

[4]  But  this,  substantially,  is  what  was  done  here,  and  such 
action  barely  rose  to  the  dignity  of  a  real  conference  between 
Fleming  and  Nicholson.  Each  obtained  information  upon  "his 
own  hook,"  so  to  express  it,  and  then  each  made  figures  based  on 
his  private  information,  to  a  large  extent,  and  ignoring  the  other 
appraiser  proceeded  to  make  an  award.  Really  Fleming  was  ig- 
norant of  the  evidence  or  information  on  which  Nicholson  acted, 
and  Nicholson  was  ignorant  of  that  on  which  Fleming  acted,  and 
Stultz  knew  little  if  anything  of  the  real  information  on  which 
either  or  both  of  the  others  acted.  This  award  was  not  the  result 
of  information  furnished  to  all  or  considered  by  all  or  by  any 
two,  or  of  the  joint  deliberation  of  the  three  or  of  any  two.  True 
two  signed  the  award,  and  so  two  agreed  in  the  final  result,  but  it 
by  no  means  follows  that  the  two  would  have  agreed  on  that  re- 
sult had  they  consulted  all  the  evidence  and  information  possessed 
by  each  and  deliberated  thereon. 

I  think  that  an  examination  and  consideration  of  the  evidence 
of  Mr.  Fleming  is  conclusive  against  the  fairness  and  justice  of 
the  award  made.  "Palmer's  report"  was  the  report  of  a  gentleman 
engaged  by  the  insurance  companies,  and  this  report  was  not  ac- 
curate or  based  upon  full  information  or  correct  information.  Mr. 
Palmer  was  not  sworn,  and  still  Mr.  Fleming  on  this  trial  testi- 
fied as  follows : — 

"Q.  Now,  Mr.  Fleming,  in  other  words  in  making  your  ap- 
praisal of  stock  you  gave  full  credit  to  Palmer's  report  and  no 
credit  whatever  to  the  sworn  proofs  of  loss  and  the  affidavits  pre- 
sented by  the  company;  that  is  the  substance  of  it,  is  it?  A.  Yes, 
sir ;  you  are  correct." 
*  This  witness  also  said : — 

"Q.  Did  you,  while  you  were  sitting  as  an  appraiser  on  this  case, 
did  you  ever  hear  of  any  figures  made  by  Hollister  or  Lane  on  this 
plumbing?    A.  No,  sir. 

"Q.  So  that  if  the  umpire  had  before  him  figures  on  plumbing 
made  by  Mr.  Hollister  and  Mr.  Lane  he  had  information  before 
him  that  you  never  saw  upon  the  appraisal  of  this  loss  ?  A.  That  is 
true." 
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From  reading  the  evidence  of  Mr.  Fleming,  it  is  apparent  that 
he  proceeded  on  the  assumption  from  the  very  beginning  that  the 
quantities  of  material,  etc.,  set  forth  in  the  proofs  of  loss  were 
wrong,  and  that  the  company  did  not  have  the  amount  set  forth  in 
the  proofs  of  loss.  In  short,  he  failed  to  give  the  sworn  proofs  of 
loss  and  the  sworn  affidavits  submitted  in  support  thereof  any  con- 
sideration whatever. 

Without  going  into  detail,  the  evidence  also  shows  that  on  the 
prior  trial  of  one  of  the  cases  against  one  of  the  insurance  com- 
panies involved  in  this  loss  Mr.  Fleming  made  statements  almost 
exactly  opposite  to  the  statements  made  on  the  trial  of  this  case  m 
important  matters.  My  impression  is  that  he  saw  the  force  of  the 
admissions  made  by  him  on  that  trial  and  sought  to  avoid  their 
force  and  effect  by  changing  his  evidence  on  this  trial.  His  ex- 
planation was  that  he  did  not  understand  the  questions  put  to  him 
on  the  former  trial,  but  it  seems  to  me  clear  that  those  questions 
were  very  plain  and  unmistakable,  and  that  the  answers  were 
equally  clear  and  emphatic.  If  it  be  true  that  Mr.  Fleming  was 
unable  to  understand  and  comprehend  the  questions  put  to  him  on 
the  other  trial,  a  fair  inference  may  be  drawn  that  he  was  in?om- 
petent  to  act  as  an  appraiser  in  this  important  matter.  The  ques- 
tions referred  to  were  fair,  clear,  and  explicit.  It  does  not  ap- 
pear that  the  witness  was  confused  or  that  he  could  have  mis- 
understood. 

My  conclusions  are  that  the  appraisal  made  should  be  set  aside, 
and  that  the  whole  matter  should  be  determined  before  a  coun 
and  jury. 

There  will  be  a  judgment  setting  aside  the  award  accorc^ingly, 
with  costs. 


»♦♦ 


AACHEN    &    MUNICH    FIRE    INS.    CO.    vs,    ARABIAN 

TOILET  GOODS  CO.* 

(Court  of  Appeals  of  Alabama.) 

I.  INSURANCE  —  FIRE  INSURANCE  —  DEFENSES  —  MATTERS 
OF  ABATEMENT. 

The  refusal  of  insured  to  submit  to  an  examination  under  oath  in  accord- 
ance with  the  provisions  of  the  policy  does  not  forfeit  or  avoid  the 
contract  and  bar  recovery,  but  merely  suspends  the  right  of  recovery 
until  compliance ;  and  hence  the  refusal  is  a  matter  of  abatement  only. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1530,  1532-1534;  Dec.  Dig.  § 

615.) 

♦  Decision  rendered,  Feb.  3,  1914.    64  South.  Rep.  635. 


Digitized  by 


Google 


Fire.]      Aachen  &  Munich  vs,  Arabian  ToUet  Gds.  Co,         635 

2.  PLEADING  —  ABATEMENT  —  WAIVER. 

A  plea  to  the  merits,  such  as  the  general  issue,  is  a  waiver  of  defenses 
available  in  abatement;  and  hence,  where  an  insurer  tiled  a  plea  of 
the  general  issue,  it  could  not  rely  on  the  refusal  of  insured  to  submit 
to  an  examination  under  oath  concerning  the  loss,  for  that  is  a  matter 
of  abatement. 

(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  231-233;  Dec.  Dig.  §  no.) 

3.  INSURANCE  —  ACTION   ON   FIRE   POLICY  —  EVIDENCE  — 

ADMISSIBILITY. 

In  an  action  on  a  fire  policy,  defendant's  plea  set  up  the  conditions  of  the 
policy  requiring  proof  of  loss  and  submission  to  examination  under 
oath,  and  alleged  that  no  proof  of  loss  had  been  furnished,  and  that 
insured  refused  to  submit  to  examination.  Held  that,  under  this  plea, 
evidence  that  an  attorney  representing  another  insurer,  whose  policy 
covered  the  same  loss,  with  the  knowledge  of  the  agent  of  defendant, 
examined  insured,  professing  to  act  as  attorney  for  both  companies, 
and  prepared  proofs  of  loss,  which  were  accepted  by  defendant,  was 
admissible. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1632-1644;  Dec.  Dig.  § 
645.) 

4.  INSURANCE  —  FIRE  POLICIES  —  CONSTRUCTION  —  ARTI- 

CLES COVERED. 
A  fire  policy  on  a  stock  of  toilet  articles,  labels,  machinery,  bottles,  and 

powder,  as  a  matter  of  common  knowledge,  covers  cornstarch. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  339-346 ;  Dec.  Dig  §  163.) 

5.  INSURANCE  —  FIRE  POLICIES  —  EVIDENCE. 

In  an  action  on  a  fire  policy,  where  the  insurer  set  up  that  insured  had  her- 
self burned  the  property,  evidence  of  the  value  of  the  property  was  ad- 
missible as  shedding  light  on  that  question. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1632-1644;  Dec.  Dig.  § 
645.) 

6.  APPEAL  AND   ERROR  —  WITNESSES   —  DISCRETION    OF 

COURT  —  CROSS-EXAMINATION  —  SCOPE. 

The  scope  of  the  cross-examination  of  witnesses  rests  largely  in  the  dis- 
cretion of  the  trial  court,  and  its  action  will  not  be  interfered  with,  un- 
less an  abuse  of  discretion  appears. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3852-3857;  Dec.  Dig. 
§  971 ;  Witnesses,  Cent.  Dig.  §§  923-930;  Dec.  Dig.  §  267.) 

7.  INSURANCE— ESTOPPEL  TO  DENY  AGENTS  AUTHORITY. 
Where  an  attorney  without  authority  prepared  proofs  of  loss,  which  were 

accepted  by  an  insurer,  and,  with  th«  insurer's  knowledge,  examined  in- 
sured under  oath  in  accordance  with  a  provision  in  the  policy  requiring 
such  examination,  the  insurer,  having  acquiesced  in  the  acts  of  the  at- 
torney and  accepted  the  proof  of  loss  prepared  by  him  and  the  ex- 
amination of  insured  which  he  made,  is  estopped  to  deny  his  authority. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  I374-I377;  Dec.  §  556.) 

Appeal  from  Circuit  Court,  Etowah  County;  J.  E.  Blackwood,  Judge. 

Action  by  the  Arabian  Toilet  Goods  Company  against  the  Aachen  & 
Munich  Fire  Insurance  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Hood  &  Murphree,  of  Gadsden,  for  Appellant. 
Goodhue  &  Brindley,  of  Gadsden,  for  Appellee. 

Vol.  XLIII.— 42  ;        ; 
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QUEEN  OF  ARKANSAS  INS.  CO.  vs,  MALONE.* 
(Supreme  Court  of  Arkansas.) 

1.  INSURANCE  —  PROOF  OF  LOSS  —  WAIVER. 

The  furnishing  of  proof  of  loss  required  by  a  policy  was  waived  by  the  act 

of  the  adjuster  denying  all  liability  and  refusing  payment. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1391,  1392;  Dec.  Dig.  §  559.) 

2.  INSURANCE  —  NONWAIVER  —  AGREEMENT  —  EFFECT  AS 

TO  WAIVER  OF  PROOF  OF  LOSS. 

A  nonwaiver  agreement  between  insured  and  the  adjuster,  stipulating 
against  waiver  by  the  adjuster's  action  in  investigating  the  cause  of  a 
fire,  and  ascertaining  the  amount  of  the  loss,  did  not  avoid  the  effect 
of  a  waiver  of  proof  of  loss  by  the  adjuster's  denial  of  any  liability, 
since  such  denial  was  inconsistent  with  the  further  requirement  to  fur- 
nish proof  of  loss. 

(,For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1391,  1392;  Dec.  Dig.  § 
559.) 

3.  INSURANCE  —  IRON-SAFE  CLAUSE  —  SUBSTANTIAL  COM- 

PLIANCE. 

Under  the  statute  providing  that  only  substantial  compliance  with  the  iron- 
safe  clause  is  essential,  it  is  sufficient,  if  a  set  of  books  is  kept  and  pre- 
served until  after  a  fire  from  which  the  quantity  and  value  of  the  lost 
or  damaged  property  can  be  ascertained  with  reasonable  certainty. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  852,  853;   Dec.  Dig.  §  335.) 

4.  INSURANCE— CONDITION  OF  POLICY— IRON-SAFE  CLAUSE 

—  SUBSTANTIAL  COMPLIANCE. 

In  view  of  the  statute  making  a  substantial  compliance  with  the  iron-safe 
clause  sufficient,  the  requirement  in  such  clause  that  insured  keep  an 
account  of  cash  sales  was  substantially  complied  with  where  he  kept 
inventories  of  purchases,  an  account  of  credit  sales  and  collections,  de- 
posited the  cash  received,  and  kept  a  bank  account  on  his  books,  since 
such  bank  account  afforded  information  as  to  cash  receipts,  and  since 
a  deduction  of  accounts  against  customers  from  the  cash  account  would 
disclose  the  amount  of  cash  sales. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  852,  853;   Dec.  Dig.  §  335.) 

5.  INSURANCE  —  ACTION   ON   POLICY  —  INSTRUCTIONS  — 

IRON-SAFE  CLAUSE. 

In  an  action  on  a  policy  containing  an  iron-safe  clause,  instructions  requir- 
ing a  literal  compliance  with  such  clause,  and  ignoring  the  statute 
making  a  substantial  compliance  sufficient,  were  properly  refused. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1771-1784;  Dec.  Dig. 
§669.) 

6.  APPEAL  AND  ERROR— PARTY  ENTITLED  TO  COMPLAIN— 

REQUEST  FOR  INSTRUCTIONS. 
Where  instructions  as  to  the  iron-safe  clause  were  general,  but  the  msurcr 

failed  to  request  specific  instructions  thereon,  he  could  not  complain 

on  appeal  that  the  instructions  were  too  general. 
(For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  §  216.) 

♦  Decision  rendered,  Feb.  2,  1914.    163  S.  W.  Rep.  771. 
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7.  TRIAL— INSTRUCTIONS— SINGLING  OUT  FACT  OR  ISSUE. 

In  an  action  on  an  insurance  policy,  an  instruction  that  plaintift  was  thereby 
required  to  make  an  itemized  inventory  of  stock  within  thirty  days, 
and  preserve  it  in  an  iron  safe,  to  be  produced,  on  request,  after  a  loss, 
that  plaintiff  was  required  to  show  compliance  therewith  by  a  fair 
preponderance  of  the  testimony,  was  not  objectionable  as  singling  the 
issue  of  failure  to  make  such  inventory,  or  as  impressing  on  the  jury 
that  it  was  the  only  issue  as  to  noncompliance  with  the  iron-safe 
clause 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  577-581 ;  Dec.  Dig.  §  244.) 

8.  INSURANCE— POWERS  OF  AGENT— APPARENT  AUTHORITY. 
Where  an  insurance  company  held  out  its  soliciting  agent  to  insured  as 

its  agent,  with  general  authority  to  do  the  things  constituting  an  al- 
leged waiver  of  the  iron-safe  clause,  it  was  bound  by  his  acts,  not- 
withstanding the  fact  that  they  may  have  been  beyond  the  actual  scope 
of  his  authority. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  948-951,  956-965;  Dec  Dig. 
§  375.) 

9.  PRINCIPAL  AND  AGENT— "AGENT." 

The  word  "agent"  is  broad  in  its  signification,  and  may  mean  either  a 
general  agent  or  one  with  special  or  limited  authority. 

(For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §§  245,  246,  250-253» 
592;  Dec.  Dig.  §  92.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  262-270;  vol.  8^ 
p.  7569.) 

10.  PRINCIPAL  AND  AGENT— POWERS  OF  AGENT— EXTENT  OF 

AUTHORITY. 

Where  an  agency  exists,  those  who  deal  with  the  agent  must  ascertain  the 
extent  of  his  authority. 

(For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §§  245,  246,  250-253. 
592;  Dec.  Dig.  §  92.) 

n.  INSURANCE— ACTION  ON  POLICY— QUESTION  FOR  JURY- 
SUFFICIENCY  OF  EVIDENCE— POWERS  OF  AGENT. 

In  an  action  on  a  policy,  evidence  held  to  warrant  a  finding  that  the 
insurer's  soliciting  agent  was  held  out  as  apparently  authorized  to  act 
for  the  company  as  to  explaining  and  accepting  compliance  with  the 
iron-safe  clause. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  § 
665.) 

12.  INSURANCE— IRON-SAFE  CLAUSE— WAIVER. 

The  conduct  of  insurer's  agent  held  out  as  authorized  in  inducing  the  in- 
surer to  retain  a  policy  containing  an  iron-safe  clause,  and  rely  on  its 
security,  operated  as  a  waiver  of  prior  omissions  known  to  him  with 
respect  to  insured's  methods  of  keeping  books. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035.  1040. 
1057;  Dec.  Dig.  §388.) 

Hart,  J.,  dissenting. 

Appeal  from  Circuit  Coyrt,  Monroe  County;  Eupene  Lankford,  Judge. 
Action  by  Theodore  Malone  against  the  Queen  of  Arkansas  Insurance 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Manning,  Emerson  &  Morris,  of  Little  Rock,  for  Arnellant. 
John  B.  Moore,  of  Clarendon,  for  Appellee. 
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KELLEY  vs,  PEOPLE'S  NAT.  FIRE  INS.  CO.* 
(Supreme  Court  of  Illmois.) 

1.  INSURANCE— FIRE  INSURANCE^CONDITIONS. 

A  fire  policy  on  mortgaged  property  provided  that  it  should  be  void  if  the 
insured  should  procure  any  other  insurance,  and  that  the  insurer  should 
not  be  liable  for  a  greater  proportion  of  any  loss  than  the  amoimt  the 
policy  should  bear  to  the  whole  insurance  on  the  property.  The  mort- 
gages on  the  property  required  the  mortgagor  to  insure  the  property 
for  the  benefit  of  the  mortgagee,  and  upon  her  failure,  authorized  the 
mortgagee  to  procure  insurance.  The  mortgagee  procured  insurance, 
though  the  mortgagor  had  obtained  the  policy  in  question,  but,  upon 
being  mformed  of  that  fact,  promised  to  cancel  his  policy.  Held,  diat 
the  existence  of  the  policy  procured  by  the  mortgagee  must  be  disre- 
garded, and  did  not  avoid  the  one  procured  by  the  mortgagor,  and 
hence  there  could  be  no  contribution  between  the  two  insurers. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  856-873;  Dec.  Dig.  §  336.) 

2.  INSURANCE— FIRE  INSURANCE— WAIVER  OF  BREACH  OF 

CONDITIONS. 

Where  a  fire  policy  provided  that  it  should  become  void  if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings  should  be  commenced,  the 
insurer  waived  a  breach  of  the  condition  where,  upon  notice  of  the 
commencement  of  foreclosure  proceedings,  it  neglected  to  cancel  the 
policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1037,  1038;  Dec.  Dig.  §  390.) 

3.  INSURANCE— AVOIDANCE— CHANGE  OF  TITLE— EFFECT  OF 

JUDGMENT. 

The  mere  rendition  of  a  judgment  against  the  owner  of  propertj-  does  not 
transfer  title,  although  it  may  create  a  lien ;  and  hence  the  rendition  of 
a  judgment  against  the  owner  of  insured  property  does  avoid  the  policy, 
under  a  condition  providing  that  it  should  be  void  if  any  change  should 
take  place  in  the  interest,  title,  or  possession  of  the  insured. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  794-822,  825;  Dec.  Dig.  § 
328.) 

4.  INSURANCE— ACTIONS— EVIDENCE. 

In  an  action  on  a  fire  policy,  an  assessor's  schedule  giving  the  valuation  of 
the  insured  property  is  not  admissible  on  the  question  of  value,  where 
it  did  not  appear  that  the  insured  made  any  return  of  her  property  for 
assessment  that  year,  or  that  the  schedule  was  prepared  by  her  agent. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1695 ;  Dec.  Dig.  §  660.) 

Error  to  Appellate  Court.  Third  District,  on  Appeal  from  Circuit 
Court,  McLean  County;  Colostin  D.  Myers,  Judge. 

Action  by  Emma  Kelley  to  the  use  of  *J.  Y.  Chisholm  against  the 
People's  National  Fire  Insurance  Company.  A  judgment  for  plaintiff  was 
affirmed  by  the  Appellate  Court  (181  111.  App.  142),  and  defendant  brings 
certiorari.    Affirmed. 

*  Decision  rendered,  Feb.  21,  1914.    104  N.  E.  Rep.  188. 
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Frederick  A.  Brown  and  William  R.  T.  Ewen,  Jr.,  both  of  Chicago 
(Raymond  S.  Priiitt,  of  counsel),  for  Plaintiff  in  Error. 

Leslie  J.  Owen,  of  Le  Roy,  and  Fitz  Henry  &  Martin,  of  Bloomington, 
for  Defendant  in  Error. 


-♦♦♦■ 


ROBINSON  vs.  MENNONITE  MUT.  FIRE  INS.  CO.* 
(Supreme  Court  of  Kansas.) 

1.  INSURANCE— POLICY— CONSTRUCTION. 

The  condition  of  a  fire  insurance  policy,  that  if  the  insured  building  become 
and  remain  vacant  for  a  period  of  thirty  days  the  policy  shall  be  void 
unless  notice  be  given  and  a  vacancy  permit  be  issued,  should  be  inter- 
preted with  reference  to  its  manifest  purpose.  It  contemplates  the 
protection  of  a  guardian  of  the  premises,  some  individual  in  charge  of 
them  who  exercises  a  preserving  superintendency  over  them,  and  gives 
them  such  care  and  attention  as  will  naturally  result  in  protection 
against  the  hazard  covered  by  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  764-779;  Dec.  Dig.  §  323.) 

2.  INSURANCE— POLICY— "VACANT"  BUILDING. 

Within  the  rule  stated,  a  dwelling  house  may  not  be  vacant  although  not 

actually  occupied  as  a  present  place  of  abode,  and  such  a  dwelling  house 

may  be  vacant  although  it  may  be  far  from  being  empty  of  everything 

but  air. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  764-779;  Dec.  Dig.  §  323.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7254-7264,  7826.) 

3.  INSURANCE  —  ACTION  ON  POLICY  —  VACANT  BUILDING  — 

SUFFICIENCY  OF  EVIDENCE. 
The  evidence  considered,  and  held,  that  a  farm  dwelling  house  and  bam 

were  not  vacant,  although  no  one  slept  in  the  house  at  night  and  meals 

were  eaten  there  only  occasionally. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  } 

665.) 
Porter,  J.  dissenting. 

Appeal  from  District  Court,  Woodson  County. 

Action  by  George  W.  Robinson  against  the  Mennonite  Mutual  Fire  In- 
surance Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  C.  Culver,  of  Yates  Center,  and  Allen  &  Allen^  of  Topeka,  for  Ap- 
pellant. 

Lamb  &  Hogueland,  of  Yates  Center,  for  Appellee. 

♦  Decision  rendered,  March  7,  1914.    139  Pac.  Rep.  420.    Syllabus  by  the 
Court. 
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FIREMAN'S    FUND    INS.    CO.   of    San    Francisco,    Cal., 

vs.  SEARCY  ET  AL.* 
(Court  of  Appeals  of  Kentucky.) 

1.  INSURANCE— FIRE    INSURANCE— AUTHORITY    OF    AGENT. 
An  insurance  agent  having  authority  to  soHcit  insurance,  settle  the  terms 

of  insurance,  and  to  issue  and  renew  policies,  has  authority  to  make  a 
preliminary  parol  contract  to  issue  or  renew  a  policy  i.bout  to  expire. 
(For  other  cases,  see  Insuranjce,  Cent.  Dig.  §§  203-209;  Dec.  Dig.  §  131.) 

2.  INSURANCE— ACTION— SUFFICIENCY  OF  EVIDENCE. 
Evidence,  in  an  action  on  a  fire  policy,  held  to  sustain  a  finding  that  defend- 
ant's agent  agreed  to  renew  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  § 
§665.) 

3.  APPEAL  AND  ERROR  —  FINDINGS  —  CONCLUSIVENESS  — 

EVIDENCE. 
The  jury's  finding  on  a  question  of  fact  will  not  be  interfered  with  merely 

because  it  is  not  supported  by  as  much  evidence  as  there  was  against 

it. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3938-3943;  Dec.  Dig. 

§  1003.) 

Appeal  from  Circuit  Court,  Woodford  County. 

Action  by  James  Searcy  and  others  against  the  Fireman's  Fund  In- 
surance Company  of  San  Francisco,  Cal.  From  a  judgment  for  plaintiflFs, 
defendant  appeals.    Affirmed. 

Wallace  &  Harriss,  of  Versailles,  and  Flexner  &  Gordon,  of  Louis- 
ville, for  Appellant. 

Field  McLeod  and  Alfred  H.  Nuckols,  both  of  Versailles,  for  Appel- 
lees. 

*  Decision  rendered,  March  6,  1914.    163  S.  W.  Rep.  1103. 


♦  »♦ 


FIDELITY    INS.    CO.    et    al.    vs.    ATLANTIC    COAST 

LINE  R.  CO.* 
(Supreme  Court  of  North  Carolina.) 

1.  INSURANCE^LOSS  TO  INSURED— SUBROGATION. 

Where  an  insurer  who  has  paid  a  loss  to  the  insured  is  subrogated  to  the 
rights  of  the  latter  as  against  tort-feasors  responsible  for  the  de- 
struction of  the  insured  property,  the  insured's  right  of  subrogation  is 
limited  by  the  rights  of  the  insured  against  the  tort-feasor,  there  being 

*  Decision  rendered,  March  11,  1914.    80  b.  E.  Rep.  1069. 
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no  privity  or  legal  relation  between  the  insurer  and  the  tort-feasor,  so 
that  every  right  the  insurer  can  acquire  must  come  through  the  in- 
sured, and  is  subject  to  every  defense  and  limitation  which  could  be  in- 
terposed against  him. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

2.  INSURANCE^PAYMENT   OF   LOSS— NEGLIGENT    FIRE— RE- 

COVERY BY  INSURER. 

Where  an  insurer  has  paid  a  loss  caused  by  fire  set  out  by  the  negligence 
of  a  railroad  company,  and  the  owner  thereafter  collects  damages 
from  the  railroad  company,  the  insurer  cannot  maintain  an  action 
against  the  railroad  company  to  compel  it  to  make  good  its  loss. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

3.  INSURANCE— PAYMENT   OF   LOSS— SUBROGATION    OF   IN- 

SURER—LIMITATIONS. 

Where  an  insurance  company  paid  a  loss  on  property  destroyed  by  the 
alleged  negligence  of  a  railroad  company,  its  right  of  subrogation  to 
the  owner's  cause  of  action  against  the  railroad  company  accrued,  for 
the  purpose  of  determining  the  bar  of  limitations  at  the  time  of  the 
loss,  and  not  at  the  time  of  the  payment  of  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

4.  INSURANCE  —  INSURED  PROPERTY  —  DESTRUCTION  — 

PAYMENT  OF  LOSS  BY  TORT-FEASORS— FRAUD. 

Where  a  railroad  company  paid  for  the  destruction  of  insured  property 
only  at  the  end  of  a  lawsuit  wherein  judgment  had  been  pronounced 
against  it  in  favor  of  the  insured,  such  payment  was  not  in  fraud  of  the 
insurer,  even  though  it  had  paid  the  loss  under  the  policy, 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

Appeal  from  Superior  Court,  Wayne  County;  Daniels,  Judge. 

Action  by  the  Fidelity  Insurance  Company  and  the  Piedmont  Fire  In- 
surance Company  against  the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  appeals.    Reversed  and  remanded. 

Geo.  B.  Elliott,  of  Wilmington,  and  O.  H.  Guion,  of  New  Bern,  for 
Appellant. 

Langston  &  Allen  and  Dortch  &  Barham,  all  of  Goldsboro,  for  Appel- 
lees. 
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DORMAN  vs.  CONNECTICUT  FIRE  INS.  CO.* 
(Supreme  Court  of  Oklahoma.) 

1.  INSURANCE  —  CONTRACT  —  AUTHORITY  OF  SOLICITING 

AGENT. 

Ordinarily,  a  traveling  soliciting  agent,  without  actual  authority  10  contract, 
who  is  furnished  by  his  principal,  an  insurance  company,  with  no  in- 
dicia of  authority  other  than  printed  blank  forms  of  application  for 
insurance,  addressed  to  it,  which  either  negative  the  idea  of  authority 
to  contract,  or,  as  in  the  present  case,  is  signed  by  the  applicant  without 
actual  knowledge  of  its  contents,  does  not  have  the  apparent  authority 
to  enter  into  a  contract  of  insurance. 

(a)  Quaere,  where  such  forms,  within  the  actual  knowledge  of  the  ap- 
plicant, are  free  from  specific  limitation  upon  the  authority  of  such 
agent,  does  he  thus  have  the  apparent  authority  to  bind  such  principal, 
as  inducement  to  the  making  of  such  application,  by  a  temporar>  con- 
tract of  insurance,  until  such  principal  may  reject  such  application? 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  180-182,  1849,  1850;  Dec.  Dig. 
§129.) 

2.  INSURANCE— "CONTRACT  OF  INSURANCE"— ESSENTIALS. 
There  is  no  contract  of  insurance  unless  the  minds  of  the  parties  have  met 

in  agreement  as  to  (a)  the  subject-matter,  (b)  the  risk  insured  against, 
(c)   the  period  of  risk,   (d)   the  amount  of  insurance,  and   (e)   the 
premium. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  195-202;  Dec.  Dig.  §  130.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1531.) 

3.  INSURANCE— CONTRACT— UNACCEPTED  APPLICATION. 

An  unaccepted  application  for  insurance  accompanied  by  the  premium,  al- 
though retained  without  notice  of  objection  for  five  days  after  its  date 
and  until  the  applicant  has  suffered  the  loss  against  which  he  desired 
the  insurance,  is  not  a  contract  of  insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  195-202;  Dec.  Dig.  §  130.) 

4.  INSURANCE— CONTRACT— IMPLIED    ACCEPTANCE    OF    AP- 

PLICATION. 

Acceptance  of  an  application  may  ordinarily  be  inferred  from  the  retention 
and  application  of  the  premium ;  but,  when  there  is  evidence  reasonably 
tending  to  show  that  there  was  no  such  acceptance  in  fact,  the  law  does 
not  imply  acceptance  from  such  retention ;  and  the  adverse  finding  and 
judgment  in  the  trial  court  is  conclusive  against  appellant's  claim  of  ac- 
ceptance. , 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  195-202;  Dec.  Dig.  §,130.) 

v^ommissioners'  Opinion,  Division  No.  i.    Error  from  District  Court,* 
Grant  County;  W.  M.  Boles,  Judge. 

♦  Decision  rendered,  Feb.  28,  1914.    139  Pac.  Rep.  262.    Syllabus  by  the 
Court. 
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WARD  vs.  QUEEN  CITY  FIRE  INS.  CO.  of  Sioux  Fai^ls, 

S.  D.* 
(Supreme  Court  of  Oregon.) 

1.  INSURANCE— FORFEITURE— FRAUD  OR  FALSE  SWEARING. 
Policies  of  insurance  become  void  in  case  of  fraud  or  false  swearing  by  the 

insured  as  to  any  matter  relating  to  the  insurance  or  the  subject 
thereof,  whether  before  or  after  loss,  but  only  when  it  is  done  will- 
fully and  knowingly,  with  the  effect  of  defrauding  the  insurer. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1362-1366;  Dec.  Dig.  §  553.) 

2.  INSURANCEr-FORFEITURE— WAIVER. 

Where  an  insurer  denies  liability  upon  a  specific  ground,  other  grounds  of 
forfeiture  at  the  time  within  the  insurer's  knowledge,  including  false 
swearing  by  the  insured,  are  waived,  if  the  insured  has  taken  action 
pursuant  to  the  attitude  taken  by  the  insurer. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1036;  Dec.  Dig.  §  395.) 

3.  INSURANCE  —  ACTIONS  —  "PRESUMPTION"  —  NATURE 

AND  EFFECT. 
Under  L.  O.  L.  §  795,  defining  a  presumption  as  a  deduction  which  the  law 

expressly  directs  to  be  made  from  particular  facts,  and  section  93, 

naming  presumptions  as  a  species  of  evidence,  the  presumption  in  an 

action  on  an  insurance  policy  that  the  insured  is  innocent  of  false 

swearing  is  evidence  to  be  submitted  to  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645- 1668;  Dec.  Dig.  } 

646.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5535-5537;  vol. 

8,  pp.  7761,  77^2.) 

4.  APPEAL  AND  ERROR  —  REVIEW  —  DISCRETION  OF  TRIAL 

COURT— ADMISSION  OF  EVIDENCE. 

In  an  action  on  an  insurance  policy,  the  discretion  of  the  trial  court  in  ad- 
mitting opinion  evidence,  as  to  the  value  of  merchandise  insured,  of  a 
witness  who  had  kept  books  for  insured  and  assisted  the  adjusters  in 
their  work,  and  a  witness  who  had  considerable  experience  in  buying 
goods  of  the  kind  carried  by  plaintiff  and  who  was  a  frequent  visitor 
at  the  insured's  place  of  business  and  acquainted  with  the  quantity  and 
character  of  his  stock  of  goods,  will  not  be  disturbed  on  appeal. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3849-3851 ;  Dec.  Dig. 
§970.) 

Department  2.  Appeal  from  Circuit  Court,  Multnomah  County; 
Henry  E.  McGinn,  Judge. 

Action  by  E.  M.  Ward  against  the  Queen  City  Fire  Insurance  Com- 
pany of  Sioux  Falls,  South  Dakota.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

S.  C.  Spencer,  of  Portland  (Wilbur,  Spencer  &  Dibble,  of  Portland, 
and  U.  S.  G.  Cherry,  of  Sioux  Falls,  S.  D.,  on  the  brief),  for  Appellant. 

Dan  J.  Malarkey,  of  Portland  (Malarkey,  Seabrook  &  Stott,  of  Port- 
land, on  the  brief),  for  Respondent. 

♦  Decision  rendered,  Feb.  17,  1914.    138  Pac.  Rep.  1067. 
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RIDDELL  vs.  ROCHESTER-GERMAN  INS.  CO.  of  New 

York.* 
(Supreme  Court  of  Rhode  Island.) 

1.  ESTOPPEI^ESTOPPEL  BY  CONDUCT. 

An  estoppel  in  pais  usually  arises  from  the  misrepresentation  or  conceal- 
njent  of  material  facts  and  is  based  upon  the  idea  that  it  would  be 
a  fraud  to  permit  the  party  estopped  to  assert  what  his  conduct  had 
denied  after  his  denial  had  been  acted  upon  in  good  faith. 

(For  other  cases,  see  Estoppel,  Cent.  Dig.  §§  121-125,  127;  Dec.  Dig.  §  52.) 

2.  INSURANCE— ARBITRATION  OF  LOSS— AWARD. 

The  award  of  appraisers,  selected  under  a  fire  policy  to  determine  the 
amount  of  loss,  must  conform  in  substance  and  form  to  the  agree- 
ment for  submission  to  appraisers. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434;  Dec.  Dig.  § 
574.) 

3.  INSURANCE— AMOUNT  OF  LOSS— "AWARD." 

An  agreement  in  a  fire  policy  to  submit  the  amount  of  loss  to  appraisers 
contemplates  the  making  of  an  appraisement  and  also  of  an  "award," 
which  is  the  finding  or  judgment  based  upon  the  appraisement. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1420,  1421 ;  Dec.  Dig.  §  567.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  656,  657.) 

4.  INSURANCE  —  FIRE     INSURANCE  —  ACTIONS  —  SUFFI- 

CIENCY OF  EVIDENCE. 

In  an  action  on  a  fire  policy,  which  provided  for  the  submission  of  the 
amount  of  loss  to  appraisers  upon  disagreement,  evidence  held  not  to 
sustain  a  finding  that  the  presentation  by  defendant  of  the  form  of 
award  to  be  used  was  intended  or  calculated  to  mislead  insured  or 
the  appraisers  to  believe  that  an  itemized  award  was  not  required  so 
as  to  estop  defendant  from  insisting  on  such  award. 

^For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  § 
665.) 

5.  INSURANCE  —  FIRE    INSURANCE  —  APPRAISEMENT    AND 

AWARD. 

Where  the  award  of  appraisers  as  to  the  amount  of  loss  is  invalid,  it  is 
the  duty  of  insured,  and  not  of  the  insurer,  to  take  further  steps  to 
procure  a  new  award,  especially  where  the  policy  required  the  amount 
of  loss  to  be  determined  by  appraisement  and  award  in  case  of  dis- 
agreement before  an  action  could  be  maintained  on  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1435;  Dec.  Dig.  §  575.) 

6.  APPEAL  AND  ERROR— HARMLESS  ERROR. 

Since  the  insurance  company  was  not  required  to  take  steps  to  procure  a 
new  award  as  to  the  amount  of  damage,  upon  failure  of  the  first  award 
and  appraisement  for  not  giving  an  itemized  list  of  the  property 
damaged,  etc.,  the  exclusion  of  evidence  as  to  its  failure  to  ask  for  a 
new  appraisement  was  harmless  in  an  action  on  the  policy. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4187-4193,  4207;  Dec. 
Dig.  §  1056.) ^^__ 

♦  Decision  rendered,  March  13,  1914.    89  Atl.  Rep.  833. 
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7.  INSURANCE— FIRE  INSURANCE— RIGHTS  OF  MORTGAGEE— 
"THE  INSURED." 

A  fire  policy  provided  that  the  loss  should  be  payable  to  plaintiff  as  mort- 
gagee, as  his  interest  may  appear,  and  the  insurance,  as  to  the  interest 
of  the  mortgagee  only,  is  not  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  or  by  any  proceeding  relating  to  the  property, 
provided  that,  if  mortgagor  neglect  to  pay  any  premium,  mortgagee 
shall  pay  the  same.  The  policy  required  "the  insured"  to  make  proofs 
of  loss.  Held,  that  where  mortgagee  had  no  knowledge  of  the  failure 
to  procure  a  valid  arbitration  of  the  amount  of  loss,  as  required  by 
the  policy,  or  of  the  mortgagor's  failure  to  procure  a  new  appraisal 
and  award  upon  failure  of  the  first  award,  because  it  did  not  contain 
an  itemized  list  of  the  property  damaged,  the  neglect  of  the  mortgagor 
to  procure  such  award  would  not  prevent  mortgagee  from  maintaining 
an  action  on  the  policy;  the  words  "the  insured"  referring  to  the 
mortgagor. 

<For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1520-1528J  Dec.  Dig.  §  612.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  4,  p.  3681.) 

3.  INSURANCE— FIRE  INSURANCE— ACTION— ADMISSION  OF 
EVIDENCE. 

An  award  of  appraisers  which  w^as  invalid  was  properly  excluded  from 
evidence  in  an  action  on  a  fire  policy,  whether  offered  to  show  per- 
formance of  the  condition  requiring  an  award  or  to  establish  the 
amount  of  loss,  or  for  both  purposes. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1697,  1698,  1700-1706;  Dec. 
Dig.  §  662.) 

Exceptions  from  Superior  Court,  Providence  and  Bristol  Counties; 
John  Doran,  Judge. 

Action  by  Hugo  Riddell  against  the  Rochester-Cxerman  Insurance 
Company.  Verdict  for  defendant  and  plaintiff  excepts.  Exception  sus- 
tained, and  case  remitted  for  new  trial. 

See,  also,  35  R.  I.  45,  85  Atl.  273. 

Arthur  Gushing,  William  F.  Carroll,  and  James  F.  McCartin,  all  of 
Providence,  for  Plaintiff. 

C.  M.  Van  Slyck  and  Frederick  A.  Jones,  both  of  Providence,  for 
Defendant. 


♦  ♦» 


€AMDEN  FIRE  INS.  ASS'N  of  Camden,  N.  J.  vs.  PUETT.* 
(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth.) 

I.  APPEAL  AND  ERROR— REVIEW— HARMLESS  ERROR. 

In  an   action   upon   an   insurance   policy   defendant   was   not   prejudiced 

by  the  action  of  the  court  in  refusing  it  a  continuance  to  procure  the 

testimony  of  a  witness  to  prove  a  fact  which  the  insured  on  the  stand 

admitted. 
•(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4115-4121 ;  Dec.  Dig. 

§  1043O 

♦  Decision  rendered,  Jan.   10,   1914.     Rehearing  denied,  Feb.   14,   1914. 
164  S.  W.  Rep.  418. 
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4.  INSURANCE— FIRE  INSURANCE^'OCCUPY." 

The  term  "occupied,"  as  used  in  a  fire  policy,  implies  an  actual  use  by 
some  person  according  to  the  purpose  for  which  it  is  designed,  and 
does  not  imply  that  some  one  shall  remain  in  the  building  all  of  the 
time  without  interruption,  but  merely  that  there  shall  not  be  a  cessa- 
tion of  occupancy  for  any  considerable  length  of  time. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  764-779;  Dec.  Dig.  §  2^3.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4909,  4910.) 

5.  INSURANCE— FIRE   INSURANCE— OCCUPATION   OF   BUILD- 

ING. 

A  sanitarium  which  consisted  of  some  twenty-two  rooms  and  several  cot- 
tages cannot  be  said  to  have  been  "occupied"  during  the  months  prc- 
ceeding  the  fire,  where  during  that  time  there  was  no  attending  phy- 
sician, matron,  or  servants,  and  no  facilities  for  heating  the  building, 
which  then  only  contained  three  people,  who  were  not  authorized  to 
receive  patients  or  work  for  them,  and  who  left  about  twenty-six 
hours  before  the  fire,  after  which  the  building  was  in  charge  of  a 
watchman. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  764-779;  Dec.  Dig.  §  323.) 

6.  INSURANCE— SUBROGATION  OF  MORTGAGEE. 

The  rights  of  a  lienholder  and  of  tha  insurance  companies  under  a  pro- 
vision in  a  fire  policy  that,  whenever  the  company  shall  pay  the  mort- 
gagee for  any  loss,  and  claim  that  no  liability  existed  toward  insured, 
the  company  should  be  subrogated  to  the  rights  of  the  party  receiving 
payment,  were  not  affected  by  the  payment  of  premiums  by  the  mort- 
•  gagor. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec 
Dig.  §  66.) 

7.  INSUkaNCE— SUBROGATION  OF  MORTGAGEE. 

Where  the  parties  to  a  fire  policy  understood  that  a  provision  that,  when- 
ever the  company  paid  the  "mortgagee"  any  sum  for  loss  and  claimed 
that,  as  to  the  mortgagor  or  owner,  no  liability  existed,  the  company 
should  be  subrogated  to  the  rights  of  the  party  receiving  payment  as 
to  all  collateral  securities  was  intended  to  cover  a  mechanic's  lien  on 
the  premises,  the  insurance  company,  upon  paying  such  lienor's  claim, 
became  subrogated  to  her  rights  as  against  the  mortgagor. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec 
Dg.  §  606.) 

Appeal  from  District  Court,  Bexar  County;  J.  L.  Camp,  Judge. 

Action  by  R.  S.  Cobb  against  the  Washington  Fire  Insurance  Com- 
pany and  others,  in  which  defendants  filed  a  cross-bill  impleading  others. 
From  a  judgment  for  plaintiff,  defendant  named  and  others  appeal.  Af- 
firmed as  to  two  impleaded  defendants,  and  reversed  and  remanded  as 
to  the  other  defendants. 

Templeton,  Brooks,  Napier  &  Ogden,  of  San  Antonio,  and  Crane  & 
Crane,  of  Dallas,  for  Appellants. 

A.  L.  Matlock  and  Butler  L.  Knight,  both  of  San  Antonio,  for  Appel- 
lees. 
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ST.  PAUL  FIRE  &  MARINE  INS.  CO.  vs.  PECK.* 
(Supreme  Court  of  Oklahoma.) 

1.  COURTS— JURISDICTION— AMOUNT  INVOLVED. 

Section  2,  art.  i,  c.  27,  Sess.  Laws  1907-8,  and  §  10,  art.  7,  Const.  Okl., 
confer  jurisdiction  upon  the  district  court  to  try  an  action  for  the 
recovery  of  $500  on  an  insurance  policy,  with  interest  in  the  sum  of 
$43. 

(For  other  cases,  see  Courts,  Cent.  Dig.  §§  413-425,  428-436,  443,  456,  458, 
465;   Dec.  Dig.  §  L69.) 

2.  APPEAL  AND  ERROR— JURISDICTION-RIGHT  TO  RECALL 

MANDATE. 

When,  by  mistake  or  inadvertence,  an  order,  judgment,  or  decision  of  this 
cofurt  is  improvidently  made  as  to  the  statute  defining  the  jurisdiction 
of  the  trial  court,  although  the  mandate  is  transmitted  to  the  trial 
court  and  by  it  recorded,  this  court  does  not  lose  jurisdiction  of  the 
cause  and  may  recall  the  same  when  the  court's  attention  is  called  to 
such  mistake. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  4719;  Dec.  Dig. 
§  1218. 

3.  INSURANCE  —  CANCELLATION  OF  POLICY  —  CONDITIONS 

PRECEDENT— RETURN  OF  PREMIUM. 

Where  an  insurance  policy  provides  that  "*  *  *  this  entire  policy  shall  be 
void  at  the  election  of  the  company  if,  without  the  consent  of  the 
secretary  or  general  agent  of  the  company  indorsed  thereon,  *  ♦  * 
the  property  insured  or  any  part  thereof  be  or  become  incumbered  by 
lien,  mortgage,  or  otherwise,  ♦  *  *"  and  the  further  provisions  that 
***  *  *  this  policy  may  be  canceled  by  either  party.  If  upon  the  re- 
quest of  the  company  by  returning  to  the  instired  the  pro  rata  unearned 
premium  *  *  *  and  giving  notice  to  the  insured,  ♦  *  ♦" — and  where 
insured  mortgages  the  property  without  the  consent  of  the  company, 
the  insurer  cannot  elect  to  declare  the  policy  void  without  returning  or 
offering  to  return  to  insured  the  pro  rata  unearned  premium. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  509-512;  Dec.  Dig.  §  230.) 

4.  APPEAL  AND  ERROR— FINDINGS— EVIDENCE. 

The  rule  in  this  court  is  that,  where  the  evidence  reasonably  tends  to 
support  the  findings  of  a  jury,  this  court  will  not  review  the  same. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3922,  3928-3934; 
Dec.  Dig.  §  looi.) 

5.  INSURANCE— ACTION  ON  POLICY— ATTORNEY'S  FEE. 

In  the  absence  of  statute  or  conditions  in  policy  authorizing  the  taxing  of 
attorney's  fee,  the  same  cannot  be  recovered  in  an  action  by  insured 
on  such  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1805,  1806;  Dec.  Dig.  §  675.) 

On  rehearing.    Mandate  recalled,  and  judgment  of  the  trial  court  for 
plaintiff,  S.  E.  Peck,  affirmed. 

For  former  opinion,  see  130  Pac.  805. 

♦  Decision  rendered,  Feb.  17,  1914.    139  Pac.  Rep.  117. 
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MARINE. 

UNITED   STATES   DISTRICT   COURT. 

W.  D.  Washington,  N.  D.  , 


PACIFIC  CREOSOTING  CO. 
vs. 
THAMES  &  MERSEY  MARINE  INS.  CO.,  Limited.* 

1.  INSURANCE  —  MARINE  INSURANCE  —  CONSTRUCTION  OF 

POLICY  —  WARRANTY  AGAINST  PARTICULAR  Av^ERAGE 
—"ON  FIRE"— "BURNED." 

A  clause  in  a  marine  policy  on  cargo,  "warranted  free  from  particular 
average  unless  the  vessel  or  craft  or  the  interest  insured  be  stranded, 
sunk  or  on  fire,"  is  not  to  be  construed  as  equivalent  to  the  older  form 
in  which  the  word  "burned"  was  used  instead  of  "on  fire,"  and,  in  the 
light  of  the  rule  that  such  contracts  are  to  be  construed  most  favorably 
to  the  insured  if  some  structural  part  of  the  vessel  was  actually  on 
fire,  it  is  sufficient  to  open  the  warranty  clause. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1230-1238;  Dec.  Dig.  §  478.) 

2.  INSURANCE— ACTION  ON  MARINE  POLICY— DEFENSES. 
To  an  action  on  a  marine  policy  on  cargo  which  covered  "the  risk  of 

craft  and/or  raft  to  and  from  the  vessel,"  it  is  not  a  defense  that  a' 
lighter  employed  to  land  the  cargo,  on  which  a  loss  occurred,  was  not 
seaworthy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  iiii;  Dec  Dig.  §  415.) 

3.  INSURANCE— RISKS  AND  CAUSE  OF  LOSS— MARINE  POLICY. 

There  is  no  implied  warranty  in  a  policy  on  cargo  that  the  goods  are  sea- 
worthy for  the  voyage,  and,  where  the  vessel  was  seaworthy  when  the 
voyage  commenced  and  the  cargo  was  in  good  condition  when  re- 
ceived, the  insurer  is  liable  for  a  loss  during  the  voyage  from  external 
causes. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1088-1090,  1093,  1103-1105; 
Dec.  Dig.  §  402.)  ^ 

In  Admiralty.  Suit  by  the  Pacific  Creosoting  Company  against  the 
Thames  tc  Mersey  Marine  Insurance  Company,  Limited.  Decree  for 
libelant. 

See,  also,  184  Fed.  947. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle,  Wash.,  for  Libelant. 
Brady  &  Rtimmens,  of  Seattle,  Wash.,  for  Claimant. 

Neterer,  D.  J. 
This  action  is  founded  on  a  marine  policy  insuring  a  cargo, 
2,753  drums  of  creosote  oil  in  the   British   ship   "Sardhana," 
shipped  from  London,  England,  to  Eagle  Harbor  in  Puget  Sound, 

*  Decision  rendered,  Jan.  1914.    210  Fed.  Rep.  958. 
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Wash.,  "including  the  risk  of  craft,  and/or  raft  to  and  from  the 
vessel."  There  is  also  incorporated  in  the  policy  by  attaching  to 
the  margin  a  printed  slip,  which  is  not  a  part  of  the  printed  form, 
the  following : — 

"Warranted  free  from  particular  average,  unless  the  vessel  or 
craft  or  the  interest  insured  be  stranded,  sunk  or  on  fire.  *  *  *" 

General  average  and  salvage  charges  payable  according  to 
foreign  statement  or  York-Antwerp  rules,  or  1890  rules,  if  in 
accordance  with  the  contract  of  affreightment.  Including  all  risks 
of  craft  and  boats,  "including  all  risks  of  transshipment  and  of 
craft,  lighterage  and/or  any  other  conveyances  *  *  *  from  the 
vessel  until  safely  delivered  in  the  warehouse.  ♦  *  *"  In  the 
body  of  the  printed  form  of  the  policy : — 

"It  is  declared  and  agreed  that  corn,  fish,  salt,  and  fruit,  flour 
and  seed  are  warranted  free  from  average  unless  general  or  the 
ship  be  stranded,  sunk  or  burnt." 

It  is  alleged  that  by  reason  of  storms  encountered  on  the  voy- 
age the  cargo  was  battered  and  damage  resulted  by  loss  of 
creosote  oil,  and  after  arriving  at  the  port  of  discharge  a  gale 
caused  the  barge  used  for  lightering  the  cargo  to  capsize,  and 
thereby  four  drums  were  lost  and  a  large  salvage  expense  in- 
curred. On  November  i8th,  a  fire  broke  out  in  the  after  'tween 
decks  of  the  ship  while  lying  in  the  port  of  Oak  Harbor,  behind 
the  bulkhead  forward  of  the  lazarette.  The  following  was  en- 
tered in  the  log  of  the  ship,  and  is  sustained  by  the  evidence : — 

"November  18.  Stevedores  continued  to  discharge  the  cargo 
and  at  5  p.  m.  finished  for  the  day.  291  further  drums  were 
discharged.  About  9 130  p.  m.  smoke  was  discovered  issuing  from 
the.  after  hatch,  by  one  of  the  crew,  who  immediately  notified  the 
master  and  then  gave  the  alarm.  This  alarm  was  responded  to  by 
the  crews  of  the  ship  Jupiter,  the  S.  S.  Hornelen,  and  the  employees 
of  the  Pacific  Creosoting  Company,  who  brought  with  them 
several  chemical  fire  extinguishers.  The  master  went  below 
through  the  lazarette  and  saw  the  reflection  of  the  fire  over  the 
top  of  the  bulkhead  between  the  after  'tween  decks  and  the 
lazarette.  The  after  'tween  decks  were  still  full  of  cargo.  After 
considerable  trouble  the  fire  was  extinguished,  and  it  was  then 
discovered  that  the  aforesaid  bulkhead,  together  with  the  door 
thereof  (the  bulkhead  was  built  in  the  vessel),  and  the  dunnage 
in  the  after  'tween  decks,  were  burned,  and  some  of  the  ship's 
stores  in  the  lazarette  were  damaged  by  water  and  chemicals. 
The  origin  of  the  fire  was  not  discovered." 

[i]  The  respondent  claims  exemption  from  liability  on  ac- 
count of  the  "free  from  particular  average"  warranty;  that  the 
"Sardhana"  was  not  "on  fire";  that  no  recovery  for  the  four 
drums  lost  on  the  lighter  or  for  the  salvage  expenses  can  be  had, 
because  the  lighter  in  question  was  unseaworthy;  that  no  re- 
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covery  can  be  had  in  any  event,  it  not  being  shown  that  any 
creosote  was  lost;  and  that,  if  lost,  it  was  not  on  the  ship  at 
the  time  of  the  fire,  and  the  "F.  P.  A."  clause  does  not  apply; 
and  that  it  is  not  shown  what  loss  occurred  because  of  the  perils 
insured  against. 

It  is  strenuously  urged  that  the  fire  was  not  sufficient  to  delete 
the  "F.  P.  A."  warranty,  and  reliance  is  placed  on  the  Glenlivet, 
Prob.  p.  48,  decided  in  1893,  and  cited  by  the  Supreme  Court  of 
the  United  States  in  Londcn  Assurance  vs.  Companhia,  etc.,  167 
U.  S.  149,  156,  17  Sup.  Ct.  785,  42  L.  Ed.  113.  In  the  form  of 
policy  previous  to  the  Glenlivet  Case,  the  word  "burned"  was 
used  in  the  "F.  P.  A."  clause.  After  this  case  was  decided  the 
words  "on  fire"  were  substituted  for  the  word  "burned."  No 
case  has  been  suggested  where  the  words  "on  fire"  have  ever  been 
before  the  courts  in  the  same  relation  in  any  other  case.  The 
change  of  the  words  must  have  been  made  for  a  purpose.  These 
words  as  stated  by  Judge  Hanford  in  passing  upon  the  exceptions 
to  the  libel  in  this  case  in(D.  C.)  184  Fed.  949,are  not  synonymous. 
The  policy  sued  on  in  the  body  thereof  with  relation  to  "corn," 
etc.,  uses  the  terms  sunk  or  "burned"  and  in  the  margin  with 
relation  to  the  cargo  especially  provides  sunk  or  "on  fire,"  clearly 
evidencing  a  purpose  in  the  minds  of  the  parties  to  distinguish 
from  the  former  term  and  construction.  The  testimony  of  Mr. 
Beckett,  an  average  adjuster  of  London,  England,  shows  that, 
"under  clauses  *  *  *  containing  the  words  *on  fire/  it  is  the 
practice  of  the  adjusters  in  England  to  consider  the  warranty 
open  if  some  structural  part  of  the  vessel  has  been  actually  on 
fire."  It  is  clear  that  "on  fire"  used  in  the  policy  was  not  to  be 
considered  as  was  "burned"  in  the  Glenlivet  case.  The  warranty 
is  drawn  in  the  nature  of  an  exception  to  the  liability  of  the  in- 
surer and  is  strictly  construed  against  him.  Judge  Morrow, 
Circuit  Judge,  in  Canton  Ins.  Offices  vs.  Woodside,  90  Fed.  301, 
305,  33  C.  C.  A.  63,  68,  said : — 

"In  the  case  at  bar  the  intention  of  the  parties  is  not  expressed 
as  clearly  as  it  might  be,  and  hence  any  doubt  that  there  may  be 
is  to  be  resolved  in  favor  of  the  insured  and  against  the  insurer. 
A  policy  of  insurance  is  a  contract  of  indemnity,  and  is  to  be 
liberally  construed  in  favor  of  the  insured.  Yeaton  vs.  Fry,  5 
Cranch,  335  [3  L.  Ed.  117I  ;  National  Bank  vs.  Insurance  Co., 
95  U.  S.  673,  679  [24  L.  Ed.  563] ;  Steel  vs.  Insurance  Co.,  2 
C.  C.  A.  463,  51  Fed.  715,  723,  and  cases  there  cited;  i  Am. 
Ins.  (6th  Ed.)  §  295.  If  the  policy  will  fairly  admit  of  two  con- 
structions, that  one  should  be  adopted  which  will  indemnify  the 
insured." 

"The  company  cannot  justly  complain  of  such  a  rule.  Its 
attorneys,  officers,  or  agents  prepared  the  policy  for  the  purpose, 
we  shall  assume,  both  of  protecting  the  company  against  fraud, 
and  of  securing  the  just  rights  of  the  assured  under  a  valid  con- 
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tract  of  insurance.  It  is  its  language  which  the  court  is  invited 
to  interpret,  and  it  is  both  reasonable  and  just  that  its  own  words 
should  be  construed  most  strongly  against  itself."  National  Bank 
vs.  Insurance  Co.,  95  U.  S.  673,  24  L.  Ed.  563. 

"If  the  company  by  the  use  of  the  expressions  found  in  the 
policy  leaves  it  a  matter  of  doubt  as  to  the  true  construction  to 
be  given  to  the  language,  the  court  should  lean  against  the  con- 
struction which  would  limit  the  liability  of  the  company."  Lon- 
don Assurance  vs.  Companhia,  etc.,  167  U.  S.  149,  17  Sup.  Ct. 
785,42  L.  Ed.  113. 

The  fire,  as  shown  by  the  evidence,  was  on  some  structural  part 
of  the  ship,  and  endangered  the  ship  by  actually  burning  some 
part  of  it,  and  this  was  sufficient  to  open  the  warranty  clause. 

[2]  The  contention  that  the  lighter  in  question  was  unsea- 
worthy  cannot  be  sustained.  The  provisions  of  the  policy  include 
"the  risk  of  craft  and/or  raft  to  and  from  the  vessel." 

"The  warrant  of  seaworthiness  which  is  implied  as  to  the  ship 
does  not  extend  to  lighters  employed  to  land  the  cargo."  Arnold 
on  Marine  Insurance  (8th  Ed.)  §  689;  19  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  1002;  25  Cyc.  645;  Lane  vs.  Nickerson,  L.  R.  i 
C.  P.  412. 

The  burden  to  show  unseaworthiness,  if  that  were  material, 
is  upon  the  respondents.  Nome  Beach,  etc.,  vs.  Munich  Assur- 
ance Co.  (C.  C.)  123  Fed.  820.  There  is  no  testimony  before  the 
court  to  establish  such  condition. 

[3]  The  bill  of  lading  or  shipping  receipt  for  the  cargo  re- 
cites : — 

"Shipped  in  good  order  and  well-conditioned  by  Blagden, 
Waugh  &  Company,  in  and  upon  the  good  ship  called  the  Sard- 
hana    *    *    *    2,753  drums  of  creosote  oil." 

The  captain  of  the  ship  was  asked : — 

"Was  not  all  of  the  cargo  in  apparent  good  order  and  condition 
when  received  or  said  ship?  Yes,  I  rejected  what  we  considered 
bad  drums." 

The  ship's  log  recites,  and  these  facts  are  in  evidence : — 

"Sept.  26.'  It  was  noticed  that  by  the  soundings  in  the  pump 
well  that  there  was  an  increase  of  liquid  which  appeared  to  be 
mostly  creosote." 

"Nov.  3.  Similar  conditions  were  encountered,  and  the  cargo 
again  worked  badly." 

The  witness  Wylie  testified : — 

"The  creosote  escaped  into  the  hold  of  the  vessel  partly  on 
account  of  the  severe  weather  and  partl>  on  account  of  the  orig- 
inal weakness  of  the  drums,  and  the  leakage  of  creosote  was  to 
some  extent  due  to  the  screw  bungs  working  out." 

On  the  arrival  of  the  ship  at  its  port  of  discharge,  it  was 
found  that  there  had  been  lost  during  the  voyage  the  diflFerence 
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between  the  cargo  received  and  that  delivered,  which  is  claimed 
in  the  libel. 

"There  is  no  implied  warranty  in  a  policy  on  goods  that  the 
goods  are  seaworthy  for  the  voyage."  2  Arnold  on  Marine  In- 
surance (8th  Ed.)  §  689. 

The  ship  "Sardhana"  being  seaworthy  when  she  left  London, 
the  cargo  in  good  order  and  condition  when  received  on  the  ship, 
the  damage  to  the  drums  being  external,  and  it  conclusively  ap- 
pearing that  there  was  a  loss  of  cargo,  the  libelant  is  entitled  to 
recover  his  damage.  The  Peter  der  Grosse,  L.  R.  i  P.  D.  414; 
Nome  Beach,  etc.,  vs.  Munich  Insurance  Co.  (C.  C.)  123  Fed.  827. 

Under  the  terms  of  the  policy,  and  the  warranty  being  open 
by  reason  of  the  ship  being  "on  fire,"  the  respondents  are  liable 
for  the  total  damage  claimed.  26  Cyc.  682 ;  London  Assurance 
Co.  vs.  Companhia,  167  U.  S.  149,  17  Sup.  Ct.  785,  42  L.  Ed.  113; 
I  Cyc.  884A;  Thames  &  Mersey  Marine  Ins.  Co.  vs.  Pitts,  7 
Aspinwairs  Maritime  Cases  (N.  S.)  302. 

A  decree  may  be  entered  accordingly. 


-♦♦♦- 


CALIFORNIA  RECLAMATION  CO.  vs,  NEW  ZEALAND 

INS.  CO.   (Civ.  1,187.)* 

(District  Court  of  Appeal,  First  District,  California.) 

1.  EVIDENCE— PAROL   EVIDENCE— INTENT— MARINE    INSUR- 

ANCE—CONTRACTS. 

Where  a  marine  policy  specifically  insured  a  dredge  in  tow  of  a  sea  tug 
on  a  given  journey,  and  was  silent  as  to  any  barges  which  might 
accompany  the  dredge,  oral  evidence  is  admissible  to  show  whether  it 
was  understood  the  barges  were  to  accompany  the  dredge;  the  con- 
tract itielf  being  silent. 

{For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2129-2133;  Dec  Dig.  §  461.) 

2.  INSURANCE— MARINE  POLICIES. 

While  Civ.  Code,  §  2562,  declares  that  a  concealment  entitles  the  injured 
party  to  rescind  a  contract  of  insurance,  rescission  is  not  the  exclusive 
remedy  of  an  insurer  who  has  written  a  policy  in  favor  of  one  who 
concealed  a  matter  affecting  the  risk;  but  the  insurer  may  seek  affirm- 
ative relief  in  a  court  of  equity  for  any  injury  sustained  by  the 
wrongful  act,  or  may  set  up  fraud  by  way  of  defense  to  an  action  on 
the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1530,  1532- 1534;  Dec.  Dig.  § 
615.) 

3.  INSURANCE— MARINE    INSURANCE— MATTERS    MATERIAL 

TO  THiL  RISK. 
Where  a  dredge  to  be  towed  from  San  Francisco  to  Los  Angeles  in  mid- 

*  Decision  rendered,  Dec.  30,  1913.    Rehearing  denied,  by  Supreme  Court 
Feb.  27,  1914.    138  Pac.  Rep.  960. 
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winter  was  insured,  the  fact  that  barges  were  to  be  towed  behind  the 
dredge,  increasing  the   length  of  the  tow  nearly  three  times,  is   a 
material  question  affecting  the  risk. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  710;  Dec.  Dig.  §  313.) 

4.  INSURANCE— MARINE  INSURANCE— DEFENSES. 

In  an  action  on  a  marine  policy,  the  insured  has  the  right  to  rely  on  the 
presumption  that  the  policy  received  was  in  accordance  with  the  facts 
disclosed  in  his  application  to  the  broker,  and  his  failure  to  read  the 
policy  which  did  not  contain  matters  material  to  the  risk  that  were 
stated  in  the  application  will  not  relieve  the  insurer,  whose  duty  it 
would  be  to  make  the  policy  conform  to  the  facts  stated. 

(For  other  cases,  see  In^rance,  Cent.  Dig.  §§  219-230;  Dec.  Dig.  §  136.) 

5.  INSURANCE  —  MARINE  INSURANCE  —  LIABILITY  OF  IN- 

SUREI^. 

Plaintiff  engaged  a  firm  of  insurance  brokers  to  secure  insurance  upon  a 
dredge  which  was  being  towed  from  San  Francisco  to  Los  Angeles.. 
These  brokers  applied  to  H.  &  Co.,  general  agents  dealing  in  marine- 
insurance,  for  policies  covering  the  risk.  H.  &  Co.,  being  unwilling: 
to  place  the  entire  risk  with  the  company  which  they  represented,  in. 
accordance  with  the  custom  of  the  trade,  placed  part  of  the  risk  with. 
a  broker  acting  for  the  defendant  insurer.  The  questions  material  to- 
the  risk  were  disclosed  to  H.  &  Co.  Held,  that  H.  &  Co.  became  de- 
fendant's agents,  and  a  concealment  made  by  them  will  not  avoid  the: 
policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  552;  Dec.  Dig.  §  259.) 

Appeal  from  Superior  Court,  city  and  county  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  the  California  Reclamation  Company  against  the  New 
Zealand  Insurance  Company.  From  a  judgment  for  plaintiff,  and  an 
order  denying  defendant's  motion  for  new  trial,  it  appeals.    Affirmed. 

Andros  &  Hengstler,  of  San  Francisco,  for  Appellant. 
Ira  S.  Lillick,  of  San  Francisco,  for  Respondent. 
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ACCIDENT  AND  HEALTH. 

SUPREME  COURT  OF  MINNESOTA. 

J 

MATHER  ET  AU 

:l 
vs. 

I 

LONDON  GUARANTEE  &  ACCIDENT  CO.,  Limited.* 

1.  INSURANCE  —  ACTION  ON  ACCIDENT  POLICY  —  CASUAL- 

TIES COVERED  —  QUESTION  OF  FACT. 

Action  upon  an  accident  policy  insuring  the  employees  of  Pickands,  Ma- 
ther &  Co.  against  bodily  injuries  suffered  through  external,  violent, 
and  accidental  means.  The  policy  as  printed  contained  a  provision  that 
it  did  not  cover  casualties  resulting  from  certain  specific  causes, 
among  which  sunstroke  was  included.  The  assured  wanted  a  policy 
which  covered  sunstroke,  and,  for  this  reason,  the  word  "sunstroke" 
was  stricken  from  this  provision.  Deceased  died  from  sunstroke. 
Under  the  facts  of  this  case  the  court  cannot  hold,  as  a  matter  of  law, 
that  sunstroke  is  a  disease,  and  not  such  a  casualty  as  was  covered  by 
the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

2.  INSURANCE— CONSTRUCTION    OF    POLICY— rRELIMI NARY 

NEGOTIATIONS. 

"^here  the  proper  construction  of  a  contract  is  not  free  from  doubt,  re- 
course may  be  had  to  the  preliminary  negotiations  between  the  parties 
for  the  purpose  of  determining  the  correct  construction  to  be  given 
it. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  313,  354;  Dec.  Dig.  §  155.) 

(Additional  Syllabus  by  Editorial  Staff,) 

3.  WORDS  AND  PHRASES— "SUNSTROKE"— "HEATSTROKE." 
The  words  "sunstroke"  and  "heatstroke"   are  synonymous,  and  mean  a 

sudden  prostration  resulting  from  exposure  to  excessive  heat,  regard- 
less of  the  source  from  which  the  heat  emanates. 
(For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6790.) 

Appeal  from  District  Court,  St.  Louis  County;  Bert  Fesler,  Judge. 

Action  by  Samuel  Mather  and  others  against  the  London  Guarantee  & 
Accident  Company,  Limited.  Verdict  for  plaintiffs,  and,  from  denial  of 
motion  for  judgment,  or  for  new  trial,  defendant  appeals.    Affirmed. 

Alexander  Marshall,  of  Duluth,  for  Appellant. 
Washburn,  Bailey  &  Mitchell,  of  Duluth,  for  Respondents. 

Taylor,  C. 
Defendant  issued  to  Pickands,  Mather  &  Co.,  as  trustees  for 
their   employees,    an   accident    policy   insuring   such   employees 

*  Decision  rendered,  March  13.  1Q14.    145  N.  W.  Rep.  963.    Syllabus  by 
the  Court. 
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against  accidental  injuries.  John  Mozina,  one  of  the  employees 
so  insured,  while  at  work  in  a  boiler  room,  suffered  a  "sunstroke" 
or  "heatstroke"  from  which  death  ensued.  Plaintiffs  brought 
suit  upon  the  policy  and  recovered  a  verdict.  Defendant  made 
the  usual  motion  for  judgment  or  for  a  new  trial,  and  appealed 
from  the  order  denying  it. 

[1-3]  It  is  conceded  at  the  outset  that  sunstroke  and  heat- 
stroke are  synonymous,  and  mean  a  sudden  prostration  resuhing 
from  exposure  to  excessive  heat,  regardless  of  the  source  from 
which  the  heat  emanates.  The  controversy  is  whether  the  policy 
covers  injury  and  death  from  sunstroke.  Defendant  contends 
that  sunstroke  is  not  an  accident  but  a  disease ;  that  the  medical 
authorities  class  it  as  a  disease;  and  that  the  courts  have  held 
that  it  is  not  an  accident.  Sinclair  vs.  Maritime  Pass.  Assur.  Co., 
3  El.  &  El.  478;  Dozier  vs.  Fidelity,  etc.,  Co.  (C.  C.)  46  Fed. 
446,  13  L.  R.  A.  114.  On  the  other  hand  plaintiffs  contend  that 
the  ordinary  person  regards  sunstroke  as  an  accident ;  that  it  is 
within  the  definition  of  an  accident  (Kerr  on  Insurance,  380; 
May  on  Insurance,  §§  518-520)  ;  that  it  is  held  to  be  an  accident 
within  the  meaning  of  the  English  Workingmen's  Compensation 
Act  (Ismay,  Imrie  &  Co.  vs.  Williamson,  24  Times  L.  Rep.  881 ; 
Morgan  vs.  Owners  of  Steamship  Zenaida,  25  Times  L.  Rep. 
440)  ;  and  that  giving  the  terms  "accidental  and  sunstroke"  their 
ordinary  and  popular  meaning,  instead  of  a  technical  one,  brings 
sunstroke  within  the  casualties  covered  by  the  policy.  It  is  not 
necessary  to  determine  these  contentions  as  abstract  propositions. 
The  policy  insured  the  employees  against  "bodily  injuries  suffered 
*  *  *  through  external,  violent  and  accidental  means."  It  con- 
tained a  further  provision  that  it  did  not  cover  "injuries  fatal  or 
otherwise,  received  while  or  in  consequence  of  being  or  having 
been  under  the  influence  of  or  affected  by  or  resulting  directly  or 
indirectly  from  intoxicants,  anaesthetics,  narcotics,  cur.:trc!:c,  freez- 
ing, vertigo,  sleepwalking,  fits,  hernia,  orchitis  or  any  disease  or 
bodily  infirmity."  This  exception  includes  two  classes  of  injuries : 
First,  those  "received  while  or  in  consequence  of  being  or  having 
been  under  the  influence  of  or  affected  by  *  *  *  intoxicants, 
anaesthetics,  narcotics,  sunstroke,"  etc.,  but  not  resulting  from 
these  causes;  second,  those  "resulting  directly  or  indirectly 
from"  such  causes.  The  form  of  policy  was  prepared  and  printed 
by  defendant.  As  so  prepared  and  printed,  injuries  received 
in  consequence  of  being  under  the  influence  of  or  affected  by  sun- 
stroke, and  injuries  resulting  from  sunstroke,  were  excepted  from 
the  casualties  insured  against.  Before  the  assured  accepted  the 
policy  in  controversy,  the  word  "sunstroke"  was  stricken  out,  as 
indicated  in  the  paragraph  quoted  above,  so  that  injuries  received 
in  consequence  of  being  under  the  influence  of  sunstroke,  and 
injuries  resulting  from  sunstroke,  are  not  expressly  excepted  from 
the  casualties  covered  by  this  policy.    There  was  uncertainty  as 
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to  whether  injuries  suffered  through  accidental  means  would  in- 
clude injuries  resulting  from  sunstroke,  and  defendant,  in  pre- 
paring its  policy,  resolved  the  doubt  in  its  own  favor  by  ex- 
pressly excepting  them.  As  a  result  of  the  negotiations  for  this 
policy,  sunstroke  was  stricken  from  the  list  of  exceptions  speci- 
fied therein.  Under  the  circumstances,  this  would  indicate  an 
intention  to  resolve  the  uncertainty  respecting  it  in  favor  of  the 
assured ;  especially  so  in  view  of  the  rule  that  insurance  policies 
are  to  be  construed  liberally  in  favor  of  the  assured,  and  doubtful 
and  ambiguous  questions  resolved  against  the  insurer.  Where 
the  proper  construction  of  a  contract  is  not  free  from  doubt, 
resource  may  be  had  to  the  preliminary  negotiations  between  the 
parties  for  the  purpose  of  determining  the  correct  construction 
to  be  given  it.  Sandretto  vs.  Wahlsten,  144  N.  W.  1089,  and 
cases  there  cited.  Defendant's  representative  admitted  that  the 
word  "sunstroke"  was  stricken  from  the  exceptions  because 
Pickands,  Mather  &  Co.  objected  to  it,  and  insisted  that  they 
wanted  a  policy  which  would  cover  sunstroke.  The  change  was 
made  for  the  purpose  of  giving  them  such  a  policy. 

Under  the  facts  and  circumstances  shown  in  this  case  the  court 
cannot  hold  as  a  matter  of  law  that  sunstroke  was  not  covered 
by  the  policy.  The  issues  were  submitted  to  and  determined  by 
the  jury  and  there  is  no  sufficient  ground  for  interfering  with  their 
conclusion.  There  were  no  reversible  errors,  either  in  the  rulings 
upon  the  admission  of  evidence,  or  in  the  charge  to  the  jury. 

Order  affirmed. 


♦  »♦ 


EMPIRE  LIFE  INS.  CO.  vs.  ALLEN.* 
(Supreme  Cmirt  of  Georgia.) 

1.  APPEAL  AND  ERROR— DISPOSITION   OF  CAUSE— AFFIRM- 

ANCE—DIVIDED  COURT. 
A  judgment  refusing  a  new  trial  will  not  be  reversed  upon  a  ground  as  to 

the  merits  of  which  the  Justices  of  the  Supreme  Court  are  equally 

divided  in  opinion. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4421-4427;  Dec.  Dig. 

§  1123.) 

2.  INSURANCE  —  ACCIDENT     POLICY  —  CONSTRUCTION  - 

"VOLUNTARY  EXPOSURE." 
Where  a  policy  of  accident  insurance  contains  a  condition  that  it  docs 
not  cover  cases  "when  the  accident  or  disability  results  wholly  or 
partly,  directly  or  indirectly,  for  voluntary  exposure  to  unnecessary 
danger,"  these  words  mean  an  intentional  exposure  to  unnecessary 
danger,  and  imply  a  conscious  knowledge  of  the  danger. 

♦  Decision  rendered,  Feb.  26,  1914.    81  S.  E.  Rep.  120.    Syllabus  by  the 
Court. 
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(a)  Consequently,  in  the  trial  of  a  suit  to  recover  the  amount  of  the  in- 
surance' alleged  to  have  accrued  to  the  estate  of  the  insured  by 
reason  of  the  accidental  death  of  the  insured  in  an  automobile  wreck, 
it  was  not  error  for  the  court  to  instruct  the  jury  thus:  "In  order 
for  the  provision  of  the  accidental  feature  of  the  policy,  which  re- 
lieves the  company  in  case  of  voluntary  exposure  to  unnecessary 
danger,  to  be  an  excuse  from  liability,  three  elements  are  essential: 
First,  a  conscious  knowledge  of  the  danger;  second,  an  intentional  or 
willful  exposure  to  it;  and,  third,  that  the  danger  shall  be  unneces- 
sary," 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1180,  1181;  Dec.  Dig.  §  461.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7346-7350.) 

3.  INSURANCE  —  ACCIDENT     POLICY  —  INTOXICATION   — 

FINDINGS— EVIDENCE. 

Where  a  policy  of  accident  insurance  provided  that  the  insurance  did  not 
cover  cases  of  "accident  or  disability  while  under  the  influence  of  in- 
toxicants or  narcotics,"  and,  on  the  trial  of  a  suit  to  recover  the 
amount  of  the  insurance,  the  evidence  for  the  defendant  tended  to 
show  that,  just  previous  to  taking  the  trip  on  which  the  accident  oc- 
curred, the  insured  took  a  bottle  of  beer  in  a  "near  beer"  saloon,  and 
the  evidence  for  the  plaintiff  tended  to  show  that  at  the  time  of  the 
accident  tne  insured  was  not  under  the  influence  of  intoxicants,  a 
finding  for  the  plaintiff  under  this  issue  will  not  be  declared  contrary 
to  law. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1691-1693;  Dec.  Dig.  §  659.) 

4.  INSURANCE  —  APPEAL    AND    ERROR  —  DISPOSITION    OF 

CAUSE^RECOVERY  OF  ATTORNEY'S  FEES. 

There  being  no  evidence  to  authorize  a  finding  of  attorney's  fees  on  the 
ground  that  the  refusal  of  the  insurance  company  to  pay  the  loss 
within  sixty  days  (Civil  Code  iQio,  §  254Q)  was  in  bad  faith,  a  verdict 
for  such  fees  will  not  be  sustained.  This  will  not  require  a  new  trial, 
bfut  direction  is  given  to  write  off  the  attorney's  fees. 

(For  other  cases,  see  Insurance^  Cent.  Dig.  §§  1805,  1806;  Dec.  Dig.  §  675.) 

5.  SUFFICIENCY  OF  EVIDENCE. 
The  verdict  is  supported  by  the  evidence. 

Error  from  Superior  Court,  Marion  County;  S.  P.  Gilbert,  Judge. 

Action  by  Isabella  Allen,  as  administratrix,  against  the  Empire  Life 
Insurance  Company.  Judgment  for  plaintiff,  and  defendant  brings  Error. 
Affirmed,  with  directions. 

F.  A.  Hooper,  of  Atlanta,  and  W.  P.  Wallis,  of  Americus,  for  Plain- 
tiff in  Error. 

Geo.  P.  Munro  and  T.  B.  Rainey,  both  of  Buena  Vista,  for  Defendant 
in  Error. 
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CONTINENTAL  CASUALTY  CO.  vs.  OGBURN  * 
(Supreme  Court  of  Alabama.) 

1.  APPEAL  AND   ERROR— REVIEW— NECESSITY   OF   BILL  OF 

EXCEPTIONS. 
A  ruling  on  motion  to  strike  a  particular  pleading,  to  be  reviewable,  must 

be  shown  by  bill  of  exceptions ;  the  minute  entry  thereof  in  the  record 

not  being  enough. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2412-2415,  2417-2420, 

2422-2426,  2428,  2478,  2479;  Dec.  Dig.  §  544.) 

2.  INSURANCE  —  PRELIMINARY  PROOFS  —  WAIVER  OF  DE^ 

FECTS— EVIDENCE. 

Evidence,  in  an  action  on  an  accident  policy  for  a  death  loss,  held  sufficient 
to  go  to  the  jury  on  the  question  of  waiver  of  defects  in  the  prelimi- 
nary proofs  of  loss. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec  Dig. 
§668.) 

3.  INSURANCE  —  ACCIDENT    POLICY  —  CAUSING    CONTINU- 

OUS1.Y  TOTAL  INABILITY. 

Evidence,  in  an  action  on  an  accident  policy  for  a  death  loss,  held  suffi- 
cient to  go  to  the  jury  on  the  question  of  accident  causing  "con- 
tinuously" thereafter  total  inability  to  labor. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  i 
668.) 

4.  NEW   TRIAL— MISCONDUCT   OF   JURORS— AFFIDAVITS   OF 

JURORS. 
Affidavits  of  jurors  may  not  be  received  to  impeach,  for  purpose  of  new 

trial,  their  verdict  for  misconduct  in  the  jury  room. 
(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  290-296;  Dec.  Dig.  §  143.) 

5.  NEW  TRIAL— MISCONDUCT  OF  JURY  AND  JUDGE. 

It  is  not  ground  for  new  trial  that  a  member  of  the  jury  telephoned  the 
judge  that  they  were  not  agreed,  and  that  there  seemed  to  be  no  pros- 
pect of  an  agreement,  and  that  the  judge  stated  that,  if  they  could 
agree,  he  would  like  them  to  do  so,  as  this  w^as  a  second  trial,  and 
there  had  been  considerable  cost  to  the  county,  and  if  they  could  not 
then  agree  perhaps  they  could  in  the  morning. 

(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  88-95;  Dec.  Dig.  §  47.) 

6.  TRIAI^ADJOURNMENT— ABSENCE   OF   WITNESS— DISCRE- 

TION. 
Whether  a  trial  should  be  suspended,  at  request  of  a  party,  till  arrival  of  a 

witness,  not  previously  summoned,  is  in  the  sound  discretion  of  the 

trial  court. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §  42;  Dec.  Dig.  §  26.) 

7.  APPEAL  AND  ERROR— REVIEW— DENIAL  OF  NEW  TRIAI^ 

VERDICT  AGAINST  EVIDENCE. 
The  denial  of  a  new  trial  on  the  ground  of  the  verdict  being  contrary  to 
the  evidence  will  not  be  reversed,  unless,  allowing  all  reasonable  pre- 

♦  Decision  rendered,  Feb.  14,  1914.    64  South.  R^p.  619. 
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sumptions    for  its   correctness,   the   preponderance   of   the   evidence 
against  the  verdict  is  so  decided  as  to  clearly  convince  that  it  is 
wronjjf  and  unjust. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3860-3876,  3948- 
3950;  Dec.  Dig.  §  1005.) 

Appeal  from  Circuit  Court,  Jefferson  County;  E.  C.  Crowe,  Judge. 
Action  by  Ltila  Ogburn  against  the  Continental  Casualty  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Charles  A.  Calhoun,  of  Birmingham,  for  Appellant. 
Riddle,  Ellis,  Riddle  &  Pruet,  of  Columbiana,  and  Black  &  Davis,  of 
Birmingham,  for  Appellee. 


♦  ♦♦ 


VICARS  vs,  JETNA  LIFE  INS.  CO.* 

(Court  of  Appeals  of  Kentucky.) 

1.  INSURANCE— ACTION  ON  POLICY— PLEADING. 

A  petition,  containing  no  allegation  as  to  suicide  is  demurrable,  where  the 
policy  sued  on  provides  that  the  insured  shall  not  be  liable  in  case  of 
death  by  suicide. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1593,  1598;  Dec.  Dig. 
§639.) 

2.  INSURANCE-ACTION  ON  POLICY— ANSWER. 

An  insurer,  relying  on  the  defense  that  the  insured  came  to  his  death  by 
suicide,  must  allege  the  fact  affirmatively,  instead  of  traversing  the 
allegation  in  the  petition  that  he  did  not  die  by  suicide. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1609-1612,  1614-1624; 
Dec.  Dig.  §  640.) 

3.  INSURANCE— SUICIDE. 

There  may  be  a  recovery  on  a  policy  insuring  against  death  from  bodily 
injuries  "by  violent  and  accidental  means,  suicide  (sane  or  insane)  not 
included,"  if  the  insured  was  so  insane  that  he  did  not  know  that  he 
was  taking  his  life,  or  that  his  act  would  probably  result  in  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1159-1161;  Dec.  Dig.  §  446.) 

4.  APPEAL  AND  ERROR— OBJECTIONS— PLEADING. 

The  objection  that  the  amended  petition  is  inconsistent  with  the  original 

petition  cannot  be  made  for  the  first  time  on  appeal. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  1149;  Dec.  Dig.  §  195) 

5.  EVIDENCE— PRESUMPTIONS. 
The  law  does  not  presume  suicide. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §  79 ;  Dec.  Dig.  §  59.) 

6.  INSURANCE— ACTION  ON  POLICY— EVIDENCE. 

A  plaintiff,  alleging  In  his  petition  on  an  accident  policy  that  insured  did 
not  die  by  suicide,  makes  out  a  prima  facie  case  by  showing  that  the 

♦  Decision  rendered,  March  13,  1914.    164  S.  W.  Rep.  106. 
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insured  died  from  a  pistol  shot,  and  the  burden  shifts  to  the  defendant 
to  show  death  by  suicide. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig.  { 
646.) 

Appeal  from  Circuit  Court,  Kenton  County,  Criminal,  Common  Law, 
and  Equity  Division. 

Action  by  1'.  P.  Cherrington  Vicars  against  the  iEtna  Life  Insurance 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

B.  F.  Graziani,  of  Covington,  and  Horace  W.  Root,  of  Newport,  for 
Appellant. 

Galvin  &  Galvin,  of  Cincinnati,  Ohio,  for  Appellee. 


Digitized  by 


Google 


Misc.]  Pennsylvania  Casualty  Co,  vs,  Whiteway.  663 

CASUALTY,  SURETY  AND  MISCELLANEOUS. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Ninth  Circuit. 


PENNSYLVANIA  CASUALTY  CO. 

vs. 

WHITEWAY  ET  AL.  (No.  2^7.)* 

I.  APPEAL  AND  ERROR— RE  VIEW- VERDICT— PROCEEDINGS 

IN  TRIAL  COURT. 
A  jury's  verdict  is  not  subject  to  review  unless  there  is  an  entire  absence 

of  substantial  evidence  to  sustain  it,  and  there  has  been  a  request  for 

a  peremptory  instruction  and  an  exception  taken  to  the  ruling  of  a 

trial  court. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1290-1298,  1300, 

1303,  3922,  3928-3934;  Dec.  Dig.  §§  209,  looi.) 

3.  APPEAL  AND  ERROR— FINDINGS  BY  COURT— REVIEW. 

Where  an  action  at  law  is  tried  to  the  court  and  a  jury  is  waived,  the 
court's  general  finding  stands  as  the  verdict  of  a  jury  and  may  not  be 
reviewed  unless  the  lack  of  evidence  to  sustain  the  finding  has  been 
suggested  by  a  ruling  thereon  or  a  motion  for  judgment,  or  some 
motion  to  present  to  the  court  the  issue  of  law  so  involved  before  the 
close  of  the  trial. 

{For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1290-1298,  1300, 
1303;  Dec.  Dig.  §  209.) 

3.  EVIDENCE— PAROL    EVIDENCE— ACCIDENT    POLICY-PRE- 

MIUM  PAYMENTS— EFFECT. 

Where,  in  an  action  on  an  accident  policy  for  the  amount  paid  in  satisfac- 
tion of  a  judgment  for  injuries  to  one  of  plaintiffs  employees,  defend- 
ant claimed  that  the  employee  was  not  covered  by  the  policy  because 
he  was  a  common  laborer  and  not  a  "steel  man,"  and  it  appeared  thai 
the  policy,  while  intended  to  cover  all  employees,  classified  thetn  by 
certain  designations,  and  that  defendant's  auditor,  on  inspecting  plain- 
tiffs pay  roll,  demanded  and  received  an  additional  premium  payment, 
a  question,  asking  one  of  the  plaintiffs  what  employees'  compensation 
was  included  in  such  payments,  was  admissible  and  not  objectionable 
as  tending  to  vary  the  written  contract. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2066-2082,  2084;  Dec.  Dig.  § 
450.) 

4.  EVIDENCE— HYPOTHETICAL  QUESTIONS. 

Where  a  witness  testified  that  he  would  class  a  man  who  worked  about  a 
building  in  process  of  construction  as  a  utility  man  and  did  all  kinds  of 
menial  labor  as  a  common  laborer  and  not  as  a  steel  man,  the  court  did 
not  err  in  permitting  the  witness  to  ask  a  hypothetical  question  hypo- 
thesizing the  different  acts  of  the  servant  connected  with  the  build- 


*  Decision  rendered,  Feb.  2,  1914.    210  Fed.  Rep.  782. 
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ing,  and  asking  whether  the  witness  would  say  that  such  a  man  was 
working  in  the  capacity  of  a  "steel  man"  or  as  a  common  laborer. 
<For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2369-2374;   Dec  Dig.  | 

§  553; 

Facts  which  must  be  included  in  hypothetical  questions,  see  Note  to  Mcln- 
tyre    vs.  Modem  Woodmen  of  America,  121  C.  C.  A.  10.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  District  of  Idaho;  Frank  S.  Dietrich,  Judge. 

Action  by  A.  S.  Whiteway  and  another,  doing  business  as  A.  S.  White- 
way  &  Co.,  against  the  Pennsylvania  Casualty  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.    Affirmed. 

The  plaintiff  in  error  executed  to  the  defendants  in  error  a  policy 
of  accident  insurance,  whereby  it  agreed  to  indemnify  the  assured 
against  loss  by  reason  of  liability  for  damages  on  account  of  bodily 
injuries  to  their  employees  while  conducting  certain  building  oper- 
ations, and  to  defend,  in  the  name  and  on  behalf  of  the  assured,  all 
suits  that  might  be  brought  at  any  time  on  account  of  such  injuries, 
and  to  pay  all  costs  and  expenses  connected  therewith,  and  the 
judgment,  within  limitations  expressed  in  the  policy.  While  the 
policy  was  in  force,  one  J.  C.  Irwin,  an  employee  of  the  defend- 
ants in  error,  was  accidentally  injured,  and  thereafter  brou^^ht  an 
action  against  the  defendants  in  error  to  recover  therefor.  The 
assured  requested  the  plaintiff  in  error  to  defend  the  action  in  their 
name,  and  on  their  behalf,  and  the  plaintiff  in  error  refused  to  do 
so.  The  action  resulted  in  a  verdict  in  favor  of  Irwin  in  the  sum 
of  $7,500.  The  defendants  in  error,  in  satisfaction  of  the  judg- 
ment, paid  the  sum  of  $5,000.  Thereafter  they  commenced  the 
present  action  to  recover  the  said  sum,  together  with  their  at- 
torney's fees  and  costs  incurred  in  the  prior  action. 

The  pivotal  question  in  the  court  below  was  whether  Irwin  was 
a  steel  man,  and  covered  by  the  terms  of  the  policy  under  that  clas- 
sification. The  complaint  alleged  that  he  was  a  steel  man.  The 
answer  denied  the  allegation,  and  alleged  that  he  was  a  common 
laborer.  The  policy  insured  the  employees  under  a  schedule 
naming  masons,  bricklayers,  carpenters,  plasterers,  painters,  steel 
men,  electric  wiring  and  sheet  metal  workers.  There  was  no 
express  mention  of  common  laborers  in  the  policy.  Evidence  was 
taken  upon  the  question  whether  or  not  Irwin  was  a  common 
laborer  or  a  steel  man.  He  testified  that  he  was  working  at  steel 
work  or  anything  they  had  to  do,  steel  work,  brick  work,  concrete, 
or  anything  they  told  me  to  do."  One  of  the  defendants  in  error 
testified  that  Irwin  was  on  the  pay  roll  under  the  schedule  of  steel 
men.  He  was  paid  $2.50  a  day.  There  was  testimony,  on  the 
other  hand,  that  the  work  at  which  he  was  engaged  was  not  that 
of  a  steel  man,  but  that  of  a  common  laborer.  A  jury  trial  was 
waived.  The  court  made  no  special  findings,  but  upon  considera- 
tion of  the  testimony  entered  a  judgment  for  the  defendants  in 
error  for  the  sum  of  $5,000  and  the  attorney's  fees  and  costs  of  the 
prior  action. 
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Before  Gilbert,  Ross,  and  Morrow,  Circuit  Judges. 

Martin  &  Cameron,  of  Boise,  Idaho,  for  Plaintiff  in  Error. 
Alfred  A.  Fraser,  of  Boise,  Idaho,  for  Defendants  in  Error. 

Gilbert,  C.  J.  (after  stating  the  facts  as  above.) 

[i,  2]  The  burden  of  the  arguipent  of  counsel  for  the  plaintiflF 
in  error  is  that  the  evidence  overwhelmingly  established  the  fact 
that  Irwin  was  not  a  steel  man,  as  he  was  classified  in  the  policy, 
and  as  alleged  in  the  complaint,  but  was  a  common  laborer,  and  it 
ignores  the  effect  of  the  judgment  of  the  court  below,  which  must 
be  taken  as  conclusively  establishing  the  contrary,  for  there  was 
no  motion  in  the  court  below  for  a  ruling  or  judgment  on  that 
question  at  the  close  of  the  trial,  nor  does  any  assignment  of  error 
challenge  the  finding  of  the  court  on  the  evidence.  When  an  ac- 
tion at  law  is  tried  before  a  jury,  their  verdict  is  not  subject  to  re- 
view unless  there  is  absence  of  substantial  evidence  to  sustain  it, 
and  even  then  it  is  not  reviewable  unless  a  request  has  been  made 
for  a  peremptory  instruction,  and  an  exception  taken  to  the  ruling 
of  the  court.  When  a  jury  is  waived,  and  the  cause  is  tried  by  the 
court,  the  general  finding  of  the  court  for  one  or  the  other  of  the 
parties  stand  as  the  verdict  of  a  jury,  and  may  not  be  reviewed  in 
an  appellate  court  unless  the  lack  of  evidence  to  sustain  the  finding 
has  been  suggested  by  a  request  for  a  ruling  thereon,  or  a  motion 
for  judgment,  or  some  motion  to  present  to  the  court  the  issue 
of  law  so  involved,  before  the  close  of  the  trial.  Martinton  vs. 
Fairbanks,  112  U.  S.  670,  5  Sup.  Ct.  321,  28  L.  Ed.  862;  Wilson 
vs.  Merchants'  Loan  &  Trust  Co.,  183  U.  S.  121,  22  Sup.  Ct.  55, 
46  L.  Ed.  113;  Boardman  vs.  Toffey,  117  U.  S.  271,  6  Sup.  Ct. 
734,  29  L.  Ed.  898;  Barnard  vs.  Handle,  no  Fed.  906,  49  C.  C.  A. 
177;  United  States  Fidelity  &  G.  Co.  vs.  Board  of  Com'rs,  145 
Feb.  144,  76  C.  C.  A.  114;  Felker  vs.  First  Nat.  Bank, 
196  Fed.  200,  116  C.  C.  A.  32;  Bell  vs.  Union  Pac.  R.  Co.,  194 
Fed.  366,  114  C.  C.  A.  326.  There  was  no  such  request  or  motion 
made  in  the  case  in  hand,  and  the  judgment  of  the  court  below  is 
therefore  conclusive  of  the  facts  determined  thereby. 

[3]  We  find  no  error  in  the  assignment  that  the  court  permitted 
one  of  the  defendants  in  error  to  answer  the  following  question : — 

"Q.  These  payments  you  made,  $90.10,  and  this  further  payment 
of  $34.80,  what  employees  compensation  was  included  in  these 
payments  ?" 

To  which  the  witness  answered : — 

"The  premium  was  paid  upon  the  entire  pay  roll,  everybody 
enumerated  in  the  different  schedules.  And  I  would  like  to  state 
here  that  when  these  schedules  were  prepared,  they  were  prepared 
by  the  company  and  not  by  Whiteway  &  Lee.  Mr.  Sheppard,  the 
agent  of  the  company,  when  he  came  soliciting  the  work,  he  made 
these  schedules,  and  I  asked  him,  I  said,  'Now,  Mr.  Sheppard,  you 
state  brick  masons  as  a  schedule.    What  does  that  include  ?    E)oes 
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that  include  simply  the  brick  men  who  are  laying  brick,  or  does  it 
include  everybody  connected  with  that  branch  of  the  work — ^the 
hod  carriers,  the  mortar  mixers,  and  the  scaffold  handlers  V  And 
he  said,  *Yes,  it  includes  everybody/  " 

To  the  answer  an  exception  was  taken  on  the  ground  that  it 
might  tend  to  vary  the  written  contract.  At  the  time  when  the 
$90.10  were  paid,  that  sum  was  estimated  to  be  the  amount  payable 
as  the  premium,  but  the  policy  reserved  to  the  insurer  the  right  to 
inspect  the  pay  rolls  and  to  demand  further  premiums  in  accord- 
ance therewith.  The  policy  covered  (section  4)  "all  such  injuries 
sustained  at  the  locations  described  in  the  declarations,  by  all 
employees  of  the  assured,  whose  entire  compensation  is  included 
in  the  estimated  compensation  as  shown  in  statement  three  of  the 
declarations.  *  *  *  All  such  injuries  sustained  by  drivers  and 
their  helpers,  lumpers,  stevedores,  loaders,  material  handlers,  time- 
keepers, pay  clerks,  and  messengers,  whose  entire  compensation 
is  included  in  the  estimated  compensation  upon  which  the  premium 
for  this  policy  is  computed,  wherever  they  may  be  in  the  service 
of  the  assured  in  connection  with  the  business  operations  described 
in  the  declarations,"  and  one  of  the  conditions  of  the  policy  was 
that  "the  premium  is  based  upon  the  entire  compensation  earned 
during  the  policy  period  by  all  employees  of  the  assured,  not  herein 
elsewhere  specifically  excluded,  engaged  in  connection  with  the 
operations  described  in  and  covered  by  this  policy,  and  statement 
5  of  the  declarations  states  that  the  enumeration  in  the  declarations 
includes  all  persons  in  the  service  of  the  assured,  in  connection 
with  the  operations,  to  whom  compensation  of  any  nature  is  paid 
or  allowed,  excepting  the  members  of  the  firm,  drivers,  and  clerks, 
for  the  purpose  of  computing  the  premium  on  the  policy.  It  was 
proved  without  objection  that  after  the  policy  was  issued,  the 
auditor  of  the  plaintiff  in  error  inspected  the  pay  roll  of  the  as- 
sured, and  upon  the  total  amount  thereof  demanded  and  received 
the  additional  payment  of  $34.80.  The  evidence  to  which  the  ex- 
ception was  taken  was  not  open  to  objection  on  the  ground  that 
it  tended  to  vary  the  written  contract.  Instead  of  contradicting  or 
altering  the  terms  of  the  written  contract,  it  was  in  harmony  there- 
with, as  showing  that  the  intention  of  the  parties  was  to  indemnify 
the  assured  against  all  losses  by  accident  in  the  operation  in  which 
they  were  then  engaged,  and  that  the  pay  roll  was  made  the  basis 
for  the  premium  rate,  and  that  the  occupations  of  the  different 
workmen  enumerated  in  the  declarations  were  intended  by  both 
parties  to  the  insurance  contract  to  include  all  employees  directly 
engaged  in  the  work  in  hand.  Fidelity  &  Casualty  Co.  vs.  Phoenix 
Mfg.  Co.,  100  Fed.  604,  40  C.  C.  A.  614. 

[4]  Error  is  assigned  to  the  rulings  of  the  court  in  sustaining  ob- 
jections to  the  question  propounded  to  the  expert  witnesses 
Hammond  and  Paradise,  as  follows : — 

"Where  a  firm  of  contractors  was  engaged  in  the  construction 
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of  a  certain  building,  a  four-story  brick  building  in  Boise,  and  had 
in  their  employ  a  man,  a  machinist  by  trade,  the  nature  of  whose 
work  consisted  in  moving  steel,  shoveling  dirt,  handling  brick, 
wheeling  concrete  and  in  doing  most  everything  there  was  to  do 
around  the  building,  and  whose  wages  were  $2.50  per  day,  would 
you  say  that  this  man  was  working  at  that  time  for  these  contrac- 
tors in  the  capacity  of  a  steel  man  or  in  the  capacity  of  a  common 
laborer?" 

But  the  record  shows  that  the  court  did  not  exclude  the  testi- 
mony so  offered,  for  Hammond  answered,  "I  would  class  that 
kind  of  a  man  as  a  general  utility  man,"  and  Paradise  had  already 
answered  that  he  could  not  say  what  a  steel  man  was  in  the 
building  trade,  but  that  he  could  answer  about  a  structural  steel 
man,  and  that  a  common  laborer  is  a  man  "who  works  around  a 
building  as  a  general  utility  man,  and  does  all  kinds  of  menial 
labor."  After  he  had  so  answered,  there  was  no  error  in  the  re- 
fusal of  the  court  to  sustain  an  objection  to  the  hypothetical  ques- 
tion above  quoted. 

There  are  other  assignments  of  error ;  but,  as  they  are  not  dis- 
cussed in  the  brief  of  the  plaintiff  in  error,  and  we  find  no  merit 
in  them,  we  deem  it  unnecessary  to  discuss  them  here. 

The  judgment  is  affirmed. 


#•♦ 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


COYLE 


vs, 
UNITED  STATES  FIDELITY  &  GUARANTY  CO.* 

I.  INSURANCE— GUARANTY  INSURANCE— SCOPE  OF  BOND. 

M.  applied  to  plaintiff  for  assistance  in  procuring  cash  to  carry  on  M.'s 
business,  and  to  that  end  they  made  a  contract  by  which  plaintiff  agreed 
to  "employ  said  M.  as  collector  or  agent  to  collect  certain  bills  assigned 
to"  plaintiff,  "and  to  pay  and  allow  said  M.  i  per  cent  on  all  such 
collections."  The  practice  of  the  parties  was  for  M.  to  assign  to  plain- 
tiff a  number  of  accounts  receivable,  due  from  M.'s  customers,  and 
receive  from  plaintiff  their  full  value,  less  15  or  18  per  cent,  which 
accounts  plaintiff  gave  to  M.  for  collection  as  if  no  assignment  had  . 
been  made;  M.'s  customers  not  being  notified  of  such  assignment. 
Afterwards  the  parties  had  a  settlement,  in  which  M.  paid  plaintiff 
"interest  and  expenses"  on  the  sum  paid  M.  when  the  assignments  were 
made,  and  M.  never  in  fact  received  a  commission  for  collecting  the 

♦  Decision  rendered,  March  3,  1914-    I04  N.  E.  Rep.  559- 

Vol.  XLIII.- 


Digitized  by 


Google 


668  Insurance  L2lw  Journal  Vol.  43.       [May,  1914. 

accounts  assigned.  The  bond  executed  by  defendant,  providing  for 
reimbursement  to  plaintiff  for  all  loss  through  M/s  dishonesty,  re- 
cited that  M.,  "hereinafter  called  the  'employee,*  has  been  appointed  to 
the  position  of  'agent  and  collector*  in  the  service  of  (plaintiff),  here- 
inafter called  the  'employer.*"  Plaintiff's  statement  of  the  character 
of  the  position  stated  that  M.*s  "position**  was  "agent  or  collector,**  and 
that  the  duties  were  the  "collection  of  accounts  assigned  to  me  for 
same**  for  a  "commission  or  percentage  as  collected."  M.'s  application 
for  the  bond  stated  that,  in  addition  to  his  salary  as  "agent  or  col- 
lector," he  was  to  have  an  "income  from  business  now  in,*'  referring 
to  M:'s  business.  Held,  that  M.*s  collection  of  accounts  assigned  by 
him  to  plaintiff  and  appropriation  of  the  proceeds  to  his  own  use  were 
not  acts  committed  in  the  course  of  the  employment  described  in  the 
bond,  so  as  to  make  defendant  liable  to  plaintiff  therefor. 
<For  other  cases,  see  Insurance,  Dec.  Dig.  §  430.) 

2.  INSURANCE— GUARANTY  INSURANCE— CONSTRUCTION  OF 
BOND. 

The  words  "f6r  same,**  used  in  plaintiff's  statement  as  to  the  nature  of 
defendant's  duties,  that  they  were  "collection  of  accounts  assigned  to 
me  for  same,"  meant  "for  myself." 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  430.) 

Exceptions  from  Superior  Court,  Suffolk  County ;  Loranus  E.  Hitch- 
cock, Judge. 

Action  by  Philip  H.  Coyle  against  the  United  States  Fidelity  &  Guar- 
anty Company.  Verdict  for  plaintiff,  and  defendant  excepts.  Exception 
sustained,  and  judgment  ordered  entered  for  defendant. 

Otis  Emerson  Dunham,  of  Boston,  for  Plaintiff. 
H.  V.  Cunningham,  of  Boston,  for  Defendant. 

LORING,  J. 

This  is  an  action  on  a  bond  by  which  the  defendant  Fidelity  and 
Guaranty  Company  agreed  to  make  good  to  the  plaintiff  any  and 
all  loss  sustained  by  him  through  any  act  of  dishonesty  on  the 
part  of  one  Mudge,  called  in  the  bond  an  "employee"  of  the  plain- 
tiff. 

The  defendant  rested  on  the  plaintiff's  evidence  and  asked 
the  court  to  direct  a  verdict  in  its  favor.  This  was  refused.  An 
exception  taken  to  that  ruling  is  the  only  exception  before  us. 

[i]  We  are  of  opinion  that  although  the  evidence  showed  acts 
on  the  part  of  Mudge  which  the  jury  could  have  found  to  be  dis- 
honest they  were  not  committed  in  the  course  of  the  employment 
described  in  the  bond,  and  for  that  reason  the  ruling  asked  for 
should  have  been  given. 

[2]  The  bond  begins  with  a  recital  that  Mudge,  "hereinafter 
called  the  'employee,'  has  been  appointed  to  the  -position  of  agent 
and  collector  in  the  service  of  Philip  H.  Coyle,  hereinafter  called 
the  'employer,'  and  has  been  required  to  furnish  a  bond  for  his 
honesty  in  the  performance  of  his  duties  in  the  said  position." 
Then  follows  a  recital  that  the  "employer"  has  delivered  to  the 
defendant  "a  statement  in  writing  setting  forth  the  nature  and 
character  of  the  office  or  position  to  which  the  employee  has  been 
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elected  or  appointed,  the  nature  and  character  of  his  duties  and 
responsibilities,  *  *  *  which  statement  is  made  a  part  hereof.'' 
The  statement  in  writing  thus  made  a  part  of  the  bond  is  in  the 
form  of  answers  given  by  the  plaintiff  to  questions  propounded  to 
him  by  the  defendant.  In  these  answers  the  plaintiff  stated  that 
"the  title"  of  Mudge's  "position"  was  "agent  or  collector,"  and 
that  a  full  explanation  of  his  duties  was  "collection  of  accounts 
assigned  to  me  for  same,"  and  that  he  was  to  receive  a  "com- 
mission or  percentage  as  collected."  We  construe  the  words  "for 
same"  to  mean  "for  myself."  It  is  stated  in  this  statement  in 
writing  signed  by  the  plaintiff  that :  "It  is  agreed  that  the  above 
answers  are  to  be  taken  as  conditions  precedent  and  as  the  basis 
of  the  said  bond  applied  for;  or  any  renewal  or  continuation  of 
the  same." 

The  facts  put  in  evidence  by  the  plaintiff  which  showed  the  true 
relation  between  the  plaintiff  and  Mudge,  were  in  substance  as 
follows :  "In  January,  1906,  Mudge  was  carrying  on  or  was  about 
to  carry  on  the  business  of  a  printer  on  his  own  account.  Being 
in  need  of  ready  money  he  applied  to  the  plaintiff  for  assistance. 
Thereupon  the  two  executed  a  written  agreement  by  which  the 
plaintiff  agreed  "to  employ  said  Mudge  as  collector  or  agent  to 
collect  certain  bills  assigned  to  said  Coyle,  and  to  pay  and  allow 
said  Mudge  i  per  cent  on  all  such  collections.  Said  Mudge 
agrees  and  accepts  the  same  on  above  terms,  and  all  collections 
shall  be  turned  over  at  once  and  satisfactory  settlement  made  with 
said  Coyle."  This  agreement  was  dated  January  12,  1906.  The 
written  statement  referred  to  above  and  made  part  of  the  bond 
was  dated  January  11,  1906,  and  the  bond  itself  was  dated  Jan- 
uary 15,  1906.  The  bond  ran  for  a  year  and  was  renewed  five 
times.  The  course  of  business  pursued  by  the  plaintiff  and  Mudge 
during  the  five  years  the  bond  was  in  effect  before  the  renewal 
period  here  in  question  was  as  follows :  On  Mudge*s  assigning  to 
the  plaintiff  a  number  of  accounts  receivable  due  to  him  from  his 
customers,  he  received  from  the  plaintiff  the  full  value  of  them 
less  some  15  or  18  per  cent.  The  accounts  due  Mudge  thus  as- 
signed to  the  plaintiff  were  then  committed  by  the  plaintiff  to 
Mudge  for  collection.  With  a  single  exception  no  notice  of  the 
assignment  of  any  one  of  these  receivables  was  ever  given  by  the 
plaintiff  or  Mudge  to  Mudge's  customers  from  whom  the  accounts 
were  due,  and  the  receivables  were  collected  from  the  customers 
by  Mudge  as  if  no  assignment  of  them  had  been  made.  Later  on 
(presumably  when  the  due  dates  of  assigned  accounts  had  passed) 
the  plaintiff  and  Mudge  had  a  settlement.  These  settlements 
consisted  in  Mudge's  paying  the  plaintiff  "interest  and  expenses" 
on  the  sum  paid  him  (Mudge)  in  cash  when  the  accounts  were 
assigned  to  him  by  the  plaintiff ;  the  "interest  and  expenses"  were 
added  to  the  sum  originally  paid  in  cash  and  that  sum  was  de- 
ducted from  the  amounts  collected  by  Mudge  on  the  assigned  ac- 
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counts.  The  "balance"  so  struck  was  settled  in  cash  or  by  an 
assignment  to  the  plaintiff  by  Mudge  of  new  accounts  receivable 
on  which  the  plaintiff  made  a  new  advance,  or  partly  in  cash  and 
partly  by  a  new  assignment  on  which  a  new  advance  was  made. 
The  plaintiff  testified  that  he  "received  as  a  profit  on  such  trans- 
actions on  an  average  about  i>^  per  cent  a  month."  During  the 
five  years  that  the  bond  was  m  effect,  before  the  renewal  period 
here  in  question,  Mudge  never  received  a  commission  or  any  other 
compensation  for  collecting  the  assigned  accounts. 

The  action  now  before  us  was  brought  to  recover  reimbursement 
for  Mudge's  failure  to  pay  over  to  the  plaintiff  $1,297.02,  collected 
by  him  on  accounts  assigned  to  the  plaintiff  on  May  15,  191 1. 
The  $1,297.02  was  used  by  Mudge  for  his  own  benefit. 

We  are  not  able  to  adopt  the  defendant's  contention  that  as 
matter  of  law  the  real  nature  of  the  transaction  between  the  plain- 
tiff and  Mudge  was  a  running  account  by  way  of  loan  secured  by 
the  accounts  assigned  to  the  plaintiff  by  Mudge.  Doubtless  the 
jury  could  have  found  that  to  be  the  true  relation  between  the 
plaintiff  and  Mudge ;  but  they  were  not  bound  as  matter  of  law  to 
do  so.  For  that  reason  this  was  not  a  ground  for  directing  a 
verdict  for  the  defendant.  Neither  have  we  been  able  to  adopt 
the  further  contention  made  by  the  defendant  that  as  matter  of 
law,  on  the  evidence  in  the  case,  Mudge  had  authority  to  use  the 
money  collected  by  him  in  his  business,  in  which  case,  under  the 
doctrine  of  Commonwealth  vs.  Stearns,  2  Mete.  343,  and  Common- 
wealth vs.  Libby,  1 1  Mete.  64,  45  Am.  Dec.  185  (for  a  collection  of 
the  later  cases  see  Commonwealth  vs.  Moore,  166  Mass.  153,  44 
N.  E.  612),  his  failure  to  account  for  the  sums  collected  by  him 
would  not  have  amounted  to  embezzlement  and  so  would  not  have 
come  within  the  terms  of  the  bond.  There  was  no  pretense  that 
Mudge  was  to  collect  for  several  employers,  as  was  the  case  in 
Commonwealth  vs.  Libbey,  supra. 

But  we  are  of  opinion  (taking  the  view  of  the  evidence  most 
favorable  to  the  plaintiff)  that  the  true  relation  between  the  plain- 
tiff and  Mudge  was  materially  different  from  that  stated  in  the 
bond  including  the  written  statement  signed  by  the  plaintiff  re- 
ferred to  in  and  made  part  of  it.  The  relation  there  stated  is  that 
existing  in  the  ordinary  case  of  an  "agent  or  collector"  employed 
to  collect  accounts  assigned  to  his  employer  for  his  (the  em- 
ployer's) benefit,  the  "agent  or  collector"  receiving  for  so  doing  a 
"commission  or  percentage"  on  the  accounts  as  they  are  collected. 
There  is  no  suggestion  in  the  bond  or  in  the  written  statement 
made  part  of  it  that  the  assigned  accounts  in  the  case  at  bar  to 
be  collected  by  the  employee  were  accounts  originally  due  to  the 
employee  and  earned  by  him  in  the  course  of  a  business  which  he 
was  to  continue  to  carry  on  on  his  own  account ;  nor  that  the  "as- 
signed" accounts  receivable  were  to  be  assigned  by  the  employee 
to  the  employer  for  money  paid  by  the  employer  to  the  employee. 
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nor  that  in  ordinary  course  of  business  the  employeee  would 
not  in  fact  be  paid  for  collecting  the  assigned  accounts.  The  far- 
thest that  the  bond  and  the  papers  accompanying  it  go  in  this  con- 
nection is  a  statement  in  Mudge's  application  for  the  bond  that  in 
addition  to  the  salary  to  be  paid  him  as  "agent  or  collector"  for 
the  plaintiff  he  was  to  have  "income  from  business  [he  was]  now 
[then]  in."  The  only  contingency  in  which  (tested  by  the  course 
of  business  pursued  by  the  plaintiff  and  Mudge  during  the  five 
years  here  in  question)  a  commission  would  have  been  in  fact 
paid  to  Mudge  for  collecting  the  accounts  assigned  to  the  plain- 
tiff was  in  case  no  settlement  was  subsequently  made  by  which 
Mudge  got  back  from  the  plaintiff  part  of  the  15  to  1 8  per  cent 
deducted  from  the  fact  of  the  assigned  accounts  when  they  were 
assigned  to  him.  And  there  was  no  instance  during  those  five 
years  and  four  months  when  such  a  subsequent  settlement  was  not 
made. 

The  likelihood  of  a  person  in  Mudge's  position  (under  the 
course  of  business  pursued  by  the  plaintiff  and  Mudge  during  the 
five  years  here  in  question)  misapplying  collections  is  quite  dif- 
ferent from  that  in  the  ordinary  case  of  an  "agent  or  collector"  who 
collects  accounts  for  a  "commission  or  percentage"  where  the 
"agent  or  collector"  has  no  other  interest  in  or  relation  to  the  ac- 
counts to  be  collected  than  his  employment  to  collect  them.  Under 
the  course  of  4)usiness  here  in  question  the  accounts  to  be  collected 
were  earned  by  Mudge  in  his  business.  To  be  sure  they  had  been 
assigned  to  the  plaintiff  and  Mudge  had  received  an  advance  when 
they  were  assigned.  But  judged  by  the  course  of  business  there 
was  an  expectation,  although  no  obligation,  that  the  collections 
would  be  settled,  in  part  at  least,  by  a  new  advance  on  a  new  as- 
signment of  further  receivables.  And,  as  we  have  said,  under  the 
course  of  business  there  was  to  be  no  payment  of  a  "commission 
or  percentage"  to  Mudge  except  in  the  remote  contingency  of  no 
such  subsequent  settlement  being  made  and  of  the  collections  made 
being  paid  over  to  the  plaintiff — a  thing  that  in  the  five  years  in 
question  never  had  taken  place.  The  temptation  for  Mudge,  in 
case  business  became  even  less  prosperous,  to  make  what  might  be 
thought  to  be  a  temporary  use  of  money  collected  on  such  receiv- 
ables under  the  expectation  that  the  matter  would  be  adjusted 
at  the  next  settlement  on  his  (Mudge's)  procuring  a  new  advance 
by  making  an  assignment  of  further  receivables,  is  quite  different 
from  the  temptation  to  embezzle  collections  where  the  collector  is 
paid  a  commission,  as  the  collections  are  made,  for  making  the 
collections  and  paying  over  the  sums  collected. 

No  cases  have  been  brought  to  our  attention  which  are  de- 
cisive of  the  case  at  bar.  It  has  been  held  in  some  cases  that  a 
fidelity  and  guaranty  company  is  not  entitled  to  the  consideration 
that  an  ordinary  surety  is  entitled  to.  See  Atlantic  Trust  Co. 
vs.  Laurinburg,  163  Fed.  690,  90  C.  C.  A.  274 ;  Guaranty  Co.  vs. 
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Pressed  Brick  Co.,  iQi  U.  S.  416,  426,  24  Sup.  Ct.  142,  48  L.  Ed. 
242.  If  this  be  adopted  as  the  measure  of  the  duty  owed  such 
a  company,  this  bond  in  our  opinion  did  not  cover  the  transactions 
between  the  plaintiff  and  Mudge.  For  somewhat  similar  cases 
against  sureties  not  in  the  business,  see  Boston  Hat  Manuf .  Co.  vs. 
Messinger,  2.  Pick.  223;  Griswold  vs.  Hazard,  141  U.  S.  260, 
II  Sup.  Ct.  972,  999,  35  L.  Ed.  678;  Remington  Co.  vs.  Kezertee, 
49  Wis.  40Q,  5  N.  W.  809;  Barnes  vs.  Savings  Bank,  149  Iowa, 
367,  128  N.  W.  541 ;  Jungk  vs.  Holbrook,  15  Utah,  198,  49  Pac. 
305,  62  Am.  St.  Rep.  921 ;  Powers  Co.  vs.  Harlin,  68  Minn.  193, 
71  N.  W.  16,  64  Am.  St.  Rep.  460;  Pidcock  vs.  Bishop,  3  B.  & 
C.  605. 

If  Mudge  had  misapplied  collections  made  by  him  when  acting 
as  an  ordinary  "agent  or  collector"  of  accounts  assigned  to  the 
plaintiff  where  the  "agent  or  collector"  was  to  be  paid  "a  com- 
mission or  percentage"  as  the  accounts  were  collected,  reim- 
bursement could  have  been  obtained  by  an  action  on  this  bond. 
But  the  failure  to  pay  over  collections  which  has  given  rise  to 
this  action  was  not  committed  in  the  course  of  such  an  employ- 
ment. It  follows  that  the  judge  should  have  directed  the  jury  to 
return  a  verdict  for  the  defendant,  and  the  exception  taken  to  his 
refusal  so  to  do  must  be  sustained. 

We  are  further  of  opinion  that  judgment  should  be  entered  for 
the  defendant  under  St.  1909,  c.  236 ;  and  it  is       ^ 

So  ordered. 


-♦♦^- 


COURT  OF  APPEALS  OF  NEW  YORK. 


BRASSIL 

vs 

MARYLAND  CASUALTY  CO.* 

INSURANCE— LIABILITY  INSURANCE— EXPENDITURES  BY  IN- 
SURED—LIABILITY. 

A  casualty  insurance  company,  whose  contract  gave  it  the  option  of 
defending  any  suit,  settling  its  own  cost,  or  paying  insured  the  stipu- 
lated indeninity,  and  provided  that  insured  should  not  settle  any  claim 
except  at  its  own  cost,  or  incur  any  expense  without  the  insurer's 
consent,  refused  an  injured  person's  offer  of  settlement  for  $1,500, 
the  amount  of  the  policy,  and  elected  to  defend  the  suit  which  resulted 
in  a  judgment  for  over  $6,000.  It  refused  to  appeal,  but  offered  to 
pay  insured  $1,500  upon  his  satisfaction  of  the  judgment,  whereupon 
insured  appealed  and  secured  a  reversal.    The  action  was  subsequently 

*  Decision  rendered,  Feb.  24,  1914.     104  N.  W.  Rep.  622. 
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dismissed.  Held,  that  the  insurer,  by  electiixg  to  defend  and  denying 
insured  the  right  to  settle  on  his  own  account  or  assume  charge  of  the 
litigation  and  by  refusing  to  appeal  or  to  pay  the  stipulated  indemnity 
except  upon  satisfaction  of  the  judgment,  violated  the  obligation  of 
good  faith  which  underlies  all  contracts,  and  was  liable  for  the  ex- 
penses incurred  by  insured  in  prosecuting  the  appeal. 
(For  other  cases,  see  Insurance,  Dec.  Dig.  §  513.) 

Appeal  from  Supreme  Court,  Appellate  Division,  First  Department. 

Action  by  Daniel  S.  Brassil  against  the  Maryland  Casualty  Company. 
From  a  judgment  on  a  verdict  for  plaintiff  affirmed  by  the  Appellate 
Division,  First  Department  (147  App.  Div.  815,  133  N.  Y.  Supp.  187)  by  a 
divided  cotirt,  defendant  appeals.    Affirmed. 

In  June,  1899,  the  defendant,  a  casualty  insurance  company, 
issued  to  the  plaintiff  its  policy  of  insurance  whereby  it  agreed,  in 
consideration  of  the  stipulated  premium,  to  indemnify  the  plaintiff 
"against  loss  from  common-law  or  statutory  liability  for  damages 
on  account  of  bodily  injuries"  suffered  by  any  of  his  employees. 
The  limit  of  its  liability  for  an  accident  to  any  one  employee  was 
fixed  at  $1,500.  During  the  term  of  the  policy,  one  of  the  plain- 
tiff's employees,  a  young  man  named  Loughlin,  under  the  age  of 
21,  was  injured.  He  and  his  father  commenced  actions  against 
the  plaintiff  to  recover  damages  on  account  of  the  accident.  While 
these  actions  were  pending,  the  plaintiff  received  an  offer  from 
the  attorneys  for  the  Loughlins  stating  that  they  would  settle  the 
actions  for  $1,500.  This  the  plaintiff  communicated  to  the  defend- 
ant, and  requested  and  urged  its  permission  to  settle  upon  that 
basis.  The  defendant  refused  the  request  upon  the  ground  that 
the  sum  named  was  excessive.  It  elected  to  defend  the  actions, 
as  it  had  the  right  to  do  under  the  provisions  of  the  policy,  and  the 
actions  proceeded  to  trial ;  the  defendant  taking  control  of  the  de- 
fense thereof.  They  resulted  in  judgments  against  the  plaintiff 
here  aggregating  over  $6,000. 

After  all  this  had  transpired,  and  the  plaintiff  had  been  thus 
mulcted  in  damages  exceeding  by  $4,500  the  amount  for  which  he 
was  insured,  the  defendant  wrote  to  the  plaintiff  stating  that  it  did 
not  consider  an  appeal  would  be  advantageous,  that  it  would  not 
prosecute  an  appeal,  but  "holds  itself  ready  to  comply  with  the 
terms  of  its  contract  with  you  in  case  you  should  satisfy  the  judg- 
ment rendered  against  you."  It  further  signified  its  willingness  to 
permit  the  plaintiff  to  substitute  his  own  attorney  to  prosecute  an 
appeal.  To  this  letter  the  plaintiff  replied,  in  substance,  that  inas- 
much as  the  defendant  had  refused  the  offer  to  compromise  the 
Loughlin  suits  for  $1,500,  and  through  its  conduct  had  inflicted  a 
much  greater  liability  upon  him,  he  would  hold  the  defendant  liable 
for  the  full  amount. 

Thereafter  the  plaintiff,  through  his  own  attorney,  appealed 
from  the  main  Loughlin  judgment  to  the  Appellate  Division  of  the 
Supreme  Court,  where  it  was  unanimously  affirmed.  He  pro- 
cured leave  to,  appeal  to  this  court,  and  here  the  judgment  was  re- 
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versed  for  errors  committed  upon  the  trial  and  a  new  trial  was 
ordered.  Loughlin  vs.  Brassil,  187  N.  Y.  128,  79  N.  E.  854.  No 
new  trial  \yas  had,  however,  and  the  Loughlin  actions  were  sub- 
sequently dismissed  for  want  of  prosecution. 

This  action  was  then  commenced  to  recover  from  the  defend- 
ant the  expense  to  which  the  plaintiff  had  been  subjected  in  pros- 
ecuting the  appeal  from  the  Loughlin  judgment,  including  his 
attorney's  fees  amounting,  as  claimed  by  the  plaintiff  to  $2,611. 
He  recovered  a  judgment  of  $2,211.  On  appeal  by  the  defendant 
from  that  judgment  to  the  Appellate  Division  there  was  an 
affirmance.    The  defendant  has  now  appealed  to  this  court. 

The  policy  first  insured  the  plaintiff  "against  loss  from  common- 
law  or  statutory  liability  for  damages"  to  his  employees.  It  then 
contained  certain  clauses  called  "special  agreements,"  among  which 
was  a  limitation  of  $1,500  for  any  accident  to  an  employee.  The 
other  "special  agreements"  have  no  bearing  upon  this  contro- 
versy. Attached  to  the  policy  and  printed  on  the  reverse  side 
thereof  were  a  number  of  so-called  "conditions  precedent." 
Among  these  conditions  were  the  following : — 

"(2)  If  *  *  *  any  suit  is  brought  against  the  assured  to 
enforce  a  claim  for  damages  on  account  of  an  accident  covered 
by  this  policy,  immediate  notice  thereof  shall  be  given  to  the 
company,  and  the  company  will  defend  against  such  proceeding, 
in  the  name  and  on  behalf  of  the  assured,  or  settle  the  same  at 
its  own  cost,  unless  it  shall  elect  to  pay  the  assured  the  indem- 
nity provided  for. 

"(3)  The  assured  shall  not  settle  any  claim,  except  at  his  own 
cost,  nor  incur  any  expense,  nor  interfere  in  any  negotiation  or 
settlement  or  in  any  legal  proceeding  without  the  consent  of  the 
company  previously  obtained  in  writing.  *  *  * 

"(8)  No  action  shall  lie  against  the  company  as  respects  any 
loss  under  this  policy  unless  it  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  judgment  after  trial  of  the  issue.  No 
such  action  shall  lie  unless  brought  within  the  period  within 
which  a  claimant  might  sue  the  assured  for  damages  unless  at 
the  expiry  of  such  period  there  is  such  an  action  pending  against 
the  assured,  in  which  case  an  .action  may  be  brought  against  the 
company  by  the  assured  within  thirty  days  after  final  judgment 
has  been  rendered  and  satisfied  as  above.  In  no  case  except  that 
of  minors  shall  any  action  lie  against  the  company  after  the  ex- 
piration of  six  years  from  the  date  of  the  given  injuries  or  death. 
The  company  does  not  prejudice  by  this  cause  any  defenses  to 
such  action  which  it  may  be  entitled  to  make  under  this  policy." 

James  J.  Mahoney,  of  New  York  City,  for  Appellant. 
Thomas  F.  Manger,  of  Brooklyn,  for  Respondent. 
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Werner,  J.  (after  stating  the  facts  as  above.) 
The  action  is  novel.  The  question  is  whether  an  "insured" 
under  a  contract  of  indemnity  for  common-law  or  statutory  lia- 
bility to  employees  can  recover  of  the  "insurer"  his  reasonable  ex- 
penses in  the  prosecution  of  appeals  which  the  insurer  has  refused 
to  take,  after  the  insured  has  been  cast  in  judgment  in  the  court  of 
first  instance.  The  mere  statement  of  the  question  indicates  that 
the  answer  must  depend  upon  the  circumstances.  What  were  the 
circumstances  in  the  case  at  bar?  The  amount  for  which  the 
plaintiff  was  insured  in  the  case  of  accident  to  any  one  employee 
was  $1,500.  Before  the  trials  of  the  two  actions  brought  against 
this  plaintiff,  the  plaintiffs  therein  offered  to  settle  them  for  $1,- 
500.  This  offer  was  communicated  to  the  defendant  in  this  action, 
the  insurance  company,  which  declined  to  entertain  it,  although 
the  plaintiff  requested  and  urged  that  it  be  accepted.  The  situa- 
tion at  that  time  was  that  the  defendant  under  its  contract  of  in- 
demnity had  the  right  to  exercise  either  of  three  options :  ( i )  To 
pay  the  plaintiff,  as  insured,  the  sum  of  $1,500  and  leave  him  to 
settle  or  litigate  the  suits  brought  against  him.  (2)  To  settle  the 
suits  on  such  terms  as  it  could  exact.  (3)  To  defend  the  suits  at 
its  own  cost  through  its  own  counsel.  It  decided  upon  the  latter 
course,  and  this  necessarily  implies  such  a  degree  of  examination 
into  the  merits  as  to  indicate  that  in  the  judgment  of  its  counsel 
there  was  good  ground  for  a  defense.  From  that  moment  the 
plaintiff  was  no  longer  a  free  agent.  By  the  express  provisions  of 
his  contract  he  was  denied  the  right  to  settle  on  his  own  account 
or  to  assume  charge  of  the  litigation.  In  these  circumstances  the 
cases  proceeded  to  trial  and  judgments  were  rendered  against 
him  for  upwards  of  $6,000.  One  would  naturally  suppose  that, 
in  view  of  the  defendant's  previously  declared  determination  to 
defend  those  actions,  there  would  have  been  the  prompt  appeals 
usual  in  such  cases.  But  it  was  not  so  here.  The  defendant, 
having  succeeded  in  getting  the  plaintiff  mulcted  in  damages 
largely  exceeding  the  indemnity  to  which  he  was  entitled  under 
his  policy,  graciously  announced  that  it  "holds  itself  ready  to 
comply  with  the  terms"  of  the  contract  in  case  the  defendant 
should  satisfy  the  judgments  which  had  been  recovered  against 
him.  The  plaintiff  was  naturally  indignant  and  retorted  that  he 
would  prosecute  the  appeals  on  his  own  account  and  hold  the  de- 
fendant responsible  for  the  cost. 

.  The  mere  statement  of  this  unique  situation  indicates  that  the 
true  measure  of  the  rights  of  the  plaintiff  on  the  one  hand  and  of 
the  obligations  of  the  defendant  on  the  other  is  not  to  be  found  in 
the  letter  of  the  contract  of  insurance.  That  contract,  by  its  very 
terms,  was  designed  to  exclude  any  such  liability.  But  there  is 
a  contractual  obligation  of  universal  force  which  underlies  all 
written  agreements.  It  is  the  obligation  of  good  faith  in  carry- 
ing out  what  is  written.    The  defendant's  failure  to  observe  this 
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requirement  of  the  contract  in  suit  is  the  thing  upon  which  its 
liability  may  safely  be  predicated.  Its  failure  to  continue  the  de- 
fense of  these  cases  was  in  effect  a  breach  of  its  contract.  We 
do  not  go  so  far  as  to  hold  that  a  contract  to  "defend"  a  suit 
necessarily  raises  an  obligation  to  prosecute  an  appeal.  That  is 
not  the  question  with  which  we  are  now  concerned.  The  fact  is 
that  the  defendant  had  decided  that  the  actions  against  the  plain- 
tiff should  be  defended,  and  its  position  was  that  the  amount  for 
which  the  plaintiff  proposed  to  settle  was  excessive.  This  was 
followed  by  a  verdict  four  times  as  large  as  the  offer  of  settle- 
ment. But  that  is  not  all.  The  plaintiff  was^not  even  then  given 
the  privilege  of  settling  the  cases  upon  sucli  terms  as  he  could 
make.  He  was  offered  his  so-called  indemnity  of  $1,500,  but 
upon  the  condition  that  he  should  first  satisfy  the  judgments.  An 
acceptance  of  this  offer  would  have  destroyed  his  right  to  appeal 
and  left  him  absolutely  liable  on  judgments  largely  in  excess  of 
the  amount  he  could  have  recovered  from  the  defendant.  Having 
thus  effectually  tied  the  plaintiff  Tiand  and  foot,  the  defendant 
left  him  to  continue  the  fight  as  best  he  could.  Even  this  con- 
duct might  stand  the  test  of  legal  principles,  if  not  of  good  morals, 
had  there  not  in  fact  been  a  good  ground  of  appeal.  That  there 
was  a  legal  defense  to  the  actions  is  attested  by  the  report  of  the 
appeal  taken  by  the  plaintiff  (Loughlin  vs.  Brassil,  187  N.  Y. 
128,  79  N.  E.  854),  from  which  it  appears  that  the  judgment  in 
favor  of  the  Loughlins  against  the  plaintiff  was  reversed. 

In  the  light  of  these  conditions  it  is  idle  to  look  to  the  letter  of 
the  insurance  contract  for  the  measure  of  the  defendant's  liability, 
and  the  fact  that  there  are  no  precedents  for  such  an  action  as 
this  is  a  very  impressive  indication  of  the  unusual  and  inequi- 
table attitude  of  the  defendant.  Without  attempting  to  further 
characterize  the  defendant's  position,  it  is  enough  to  say  that  it 
would  be  a  reproach  to  the  law  if  there  were  no  remedy  for  so 
obvious  a  wrong  as  was  inflicted  upon  the  plaintiff.  His  rights, 
as  we  have  said,  go  deeper  than  the  mere  surface  of  the  con- 
tract written  for  him  by  the  defendant.  Its  stipulations  imposed 
obligations  based  upon  those  principles  of  fair  dealing  which 
enter  into  every  contract.  Even  the  defendant  has  invoked  this 
implied  obligation  of  good  faith  and  fair  dealing  not  expressed 
in  the  terms  of  its  written  contract,  for  by  its  answer  it  has  set 
forth  that  it  was  incumbent  upon  the  plaintiff  to  "deal  fairly  and 
in  good  faith  *  *  *  and  that  he  should  not  voluntarily  or 
knowingly  do  any  acts  which  would  impose  or  tend  to  impose  on 
him  or  on  this  defendant  a  loss  in  the  premises."  If  this  was  the 
plaintiff's  duty,  it  was  not  less  the  correlative  obligation  of  the 
defendant  to  "deal  fairly  and  in  good  faith"  with  him.  The  cir- 
cumstances of  this  case  are  peculiar.  We  do  not  go  beyond  them 
in  making  our  decision. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
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Willard  Bartlett,  C.  J.,  and  Hiscock,  Chase,  and  Collin,  JJ., 
concur.    Miller  J.,  not  sitting. 
Judgment  affirmed. 


-<♦♦- 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.     First  Department. 


DEGNAN 

vs. 

GENERAL  ACCIDENT,   FIRE  &  LIFE  ASSUR.   CORPORATION, 
Limited,  of  Perth,  Scotland.* 

1.  INSURANCE  —  AGENTS    CONTRACT  —  RIGHT    TO     COM- 

MISSION. 

Defendant's  general  agents,  having  employed  plaintiflF  to  secure  appli- 
cations for  insui;jnce,  agreed  to  pay  him  25  per  cent  of  premiums 
received  on  applications  which  he  secured.  PlaintiflF  secured  two 
applications  for  liability  insurance,  on  which  policies  were  issued,  but 
before  they  expired,  defendant's  general  agents  were  changed,  and 
insured  procured  from  the  new  agents  cancellation  of  the  policies  and 
the  issuance  of  new  ones  for  the  balance  of  the  term,  becaiise  they 
did  not  wish  further  dealings  with  plaintiff.  Held,  that  plaintiflf, 
having  received  commissions  on  the  policies  issued  to  the  date  of 
cancellation,  was  not  entitled  to  recover  commissions  on  the  new 
policies. 

<For  other  cases,  see  Insurance,  Cent.  Dig.  §  126;  Dec.  Dig.  §  84.) 

2.  INSURANCE  —  AGENCY  CONTRACT  —  SUBAGENTS  —  COM- 

MISSIONS. 

Defendant,  a  foreign  general  insurance  company,  employed  certain  gen- 
eral agents  to  obtain  insurance,  agreeing  to  pay  35  per  cent  of  the 
premiums  received.  The  agents  employed  plaintiff  to  solicit  risks, 
agreeing  to  pay  him  25  per  cent.  Plaintiff  received  certain  liability 
applications,  on  which  policies  were  issued  by  the  agents,  for  which 
plaintiff  received  commissions  accruing  to  the  date  of  cancellation 
before  the  policies  expired,  prior  to  which  the  agency  was  changed 
and  new  agents  appointed,  who  issued  new  policies  for  the  balance  of 
the  term  at  the  request  of  the  insured.  Held,  that  there  was  no  con- 
tractual relation  between  plaintiff  and  defendant,  and,  defendant  hav- 
ing paid  the  whole  commission  to  its  agents,  plaintiff  could  not  recover 
commissions  on  premiums  received  after  cancellation  of  the  original 
policies. 

<For  other  cases,  see  Insurance,  Cent.  Dig.  §  126;    Dec.  Dig.  §  84.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  Degrnan  against  the  General  Accident,  Fire  &  Life 
Assurance  Corporation,  Limited,  of  Perth,  Scotland.     From  a  judgment 

♦  Decision  rendered,  March  6,  1914.    146  N.  Y.  Supp.  360. 
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for  plaintiff,  and  from  an  order  denying  defendant's  motion  for  a  new 
trial,  it  appeals.    Reversed  and  dismissed. 

Argued  before  Ingraham,  P.  J.,  and  McLaughlin,  Laugh lin,  Qarke, 
and  Scott,  JJ. 

Stephen  P.  Anderton,  of  New  York  City,  for  Appellant. 
Lemuel  E.  Quigg,  of  New  York  City,  for  Respondent. 

McLaughlin,  J. 

The  defendant  is  a  foreign  corporation,  and  in  191 1  was  rep- 
resented in  this  country  by  Duer  &  Gillespie,  as  general  agents 
of  its  liability  insurance  department.  Duer  &  Gillespie  entered 
into  an  arrangement  with  the  plaintiff  by  which  they  agreed  to 
pay  to  him  25  per  cent  of  premiums  received  for  insurance  issued 
upon  his  application.  Subsequent  to  this  agreement  he  produced 
two  applications  for  liability  insurance,  one  by  the  Degnon  0)n- 
tracting  Company  and  the  other  by  James  Pilkington,  to  cover 
risks  incurred  in  connection  with  certain  work  carried  on  by  them. 
The  policies  were  issued  by  Duer  &  Gillespie  in  the  name  of  the 
defendant,  one  to  the  Contracting  Company  for  a  period  of  one 
year  from  October  31,  191 1,  and  the  other  to  Pilkington  for  one 
year  from  November  17,  191 1.  The  premiums  upon  each  policy 
were  fixed  at  a  certain  percentage  of  the  monthly  pay  rolls  of 
the  assured.  After  the  policies  were  issued  the  John  A.  Kelly 
Company  succeeded  Duer  &  Gillespie  as  defendant's  general 
agent.  In  February,  1912,  the  Contracting  Company  and  Pilk- 
ington, by  their  representatives,  requested  the  Kelly  Company  to 
cancel  the  policies  theretofore  issued  by  Duer  &  Gillespie  and  issue 
similar  one  for  the  balance  of  the  term.  The  reason  this  change 
was  requested  was  stated  to  be  that  each  assured  did  not  wish  to 
have  any  further  dealings  or  connection  with  the  plaintiff,  the  one 
who  had  procured  the  insurance.  The  John  A.  Kelly  Company 
at  first  declined  to  issue  new  policies  to  take  the  place  of  the  old 
ones,  but  finally  did,  on  being  told  if  they  did  not  do  so  the  assured 
would  insist  upon  cancellation,  and  procure  insurance  from  an- 
other company.  The  policies  were  canceled  on  the  1st  of  March, 
1912,  and  new  ones  issued  for  the  balance  of  the  year,  which  were 
in  all  respects  like  the  old,  except  a  different  person  was  mentioned 
as  broker.  The  plaintiff  has  received  his  commission  upon  the 
policy  issued  to  the  Contracting  Company  to  the  date  of  cancel- 
lation. He  brings  this  action  to  recover  commissions  alleged  to 
have  accrued  on  both  policies  after  the  cancellation,  and  also  for 
commission  on  the  Pilkington  policy  prior  to  that  time.  No 
proof  was  offered  to  the  eflFect  that  the  premium  on  the  Pilkington 
policy  was  ever  collected  for  the  period  prior  to  the  cancellation. 
He  had  a  recovery,  and  the  defendant  appeals. 

[  I  ]  I  am  of  the  opinion  that  the  judgment  is  erroneous.  Plain- 
tiff was  not  entitled  to  commissions  upon  premiums  received  after 
the  cancellation.     His  only  right  to  commissions  was  upon  pre- 
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miums  paid  upon  policies  written  by  Duer  &  Gillespie.  These 
policies  contained  the  usual  clause,  giving  the  right  of  cancel- 
lation to  both  the  assured  and  the  company.  The  fact  is  undis- 
puted, and  the  court  so  instructed  the  jury,  that  if  the  assured 
exercised  this  right,  and  the  insurance  company  in  can- 
celing the  policies  acted  in  good  faith,  then  plaintiff  was  not  en- 
titled to  recover.  Had  the  jury  followed  such  instruction,  then 
a  verdict  would  have  been  rendered  for  the  defendant,  because 
the  evidence  is  uncontradicted  that  the  cancellation  took  place 
solely  at  the  instance  of  the  assured,  and  that  the  defendant  acted 
entirely  in  good  faith  in  finally  acceding  to  the  request  to  cancel. 
A  finding  to  the  contrary  is  without  evidence  to  support  it.  As 
already  stated,  it  at  first  declined  to  cancel,  and  only  agreed  to  do 
so  by  the  assured's  saying  that,  unless  it  did,  it  would  procure 
insurance  elsewhere.  The  record  is  barren  of  any  evidence  tend- 
ing to  show  that  the  insurance  company  acted  in  bad  faith 
towards  the  plaintiflf,  or  had  any  interest  in  the  cancellation  other 
than  to  preserve  its  own  business. 

[2]  Not  only  this,  but  the  proof  established  that  the  defendant 
never  obligated  itself  to  pay  him  any  commissions  whatever.  His 
agreement  was  with  Duer  &  Gillespie.  It  agreed  to  pay  him  25 
per  cent  of  the  premiums  received,  and  up  to  the  cancellation  of 
the  policies  that  amount  was  received  by  him.  Frederick  G. 
Gillespie  was  sworn  as  a  witness  on  behalf  of  the  plaintiflf,  and 
testified  that  Duer  &  Gillespie,  as  the  general  agents  of  the  de- 
fendant, received  a  commission  of  35  per  cent,  which  "was  all  the 
company  was  to  pay  for  getting  the  business" ;  that  35  per  cent 
was  paid  to  Duer  &  Gillespie,  and  out  of  such  payment  it  had  to 
pay  whatever  commissions  were  paid  for  getting  the  business. 
The  defendant  has  paid  to  Duer  &  Gillespie  35  per  cent  of  the 
premiums  received  prior  to  the  cancellation.  This  is  all  that  it 
ever  agreed  to  pay  to  any  one.  Of  this  sum  the  plaintiflf  has  re- 
ceived 25  per  cent,  all  that  Duer  &  Gillespie  agreed  to  pay  to  him. 
He  was  not  entitled  to  commissions  upon  premiums  thereafter 
paid. 

Attention  is  called  to  several  alleged  errors  in  the  charge  which 
would  require  serious  consideration  except  for  the  conclusion 
reached. 

The  judgment  and  order  appealed  from  are  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs. 

Ingraham,  P.  J.,  and  Clarke  and  Scott,  JJ.,  concur.  Laughlin, 
J.,  concurs  on  first  ground^ 
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GREAT  EASTERN  CASUALTY  CO.  vs.  ROBINS  * 
(Supreme  Court  of  Arkansas.) 

1.  INSURANCE— HEALTH  INSURANCE— "CONTINUOUSLY  CON- 

FINED IN  THE  HOUSE." 

The  insured,  while  treated  in  a  sanatorium  for  tuberculosis,  was  "con- 
tinuously confined  in  the  house"  within  the  provisions  of  a  health 
insurance  policy,  though  he  went  out  for  a  short  time  daily  on  the 
advice  of  his  physician. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1310;   Dec.  Dig.  §  525.) 

2.  INSURANCE— HEALTH  INSURANCE— "TOTAL  DISABILITY." 
One  was  totally  disabled  within  the  provisions  of  a  health  insurance  policy, 

he  being  disabled  to  attend  to  his  business  as  publisher,  though  he 
was  able  to  go  to  his  office  a  few  times  to  give  instructions  to  his 
foreman. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1310;  Dec.  Dig.  §  524.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7010-7012.) 

Appeal  from  Circuit  Court,  Faulkner  County;  Eugene  Lankford, 
Judge. 

Action  by  Frank  E.  Robins  against  the  Great  Eastern  Casualty  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Miles  &  Wade,  of  Little  Rock,  for  Appellant. 
'R.  W.  Robins,  of  Conway,  for  Appellee. 

♦  Decision  rendered,  March  2,  1914.     164  S.  W.  Rep.  750. 


W9W 


JASPER  vs,  STATE.* 
(Court  of  Criminal  Appeals  of  Texas.) 

1.  INSURANCE— SOLICITING  OF  INSURANCE— INDICTMENT. 
Under  Pen.  Code  191 1,  art.  689,  making  it  a  misdemeanor  for  any  person 

for  direct  or  indirect  compensation  to  solicit  instirance  without  a  cer- 
tificate of  authority  to  act  as  an  insurance  agent,  an  information, 
failing  to  allege  that  the  solicitor  was  to  receive  compensation,  cither 
directly  or  indirectly,  charges  no  offense. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  35 ;  Dec.  Dig.  §  30.) 

2.  INDICTMENT  AND  INFORMATION— MOTION  TO  QUASH— 

WAIVER. 

A  conviction  under  such  information  cannot  be  sustained,  though  no 
motion  was  made  to  quash  it  before  trial,  as  the  defect  was  of  sub- 
stance, and  not  of  form,  and  might  be  raised  at  any  time. 

(For  other  cases,  see  Indictment  and  Information,  Cent.  Dig.  §§  628-635; 
Dec.  Dig.  §  ig6.) 

*  Decision  rendered,  March  4,  1914.    164  S.  W.  Rep.  851. 
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Appeal  from  Nolan  County  Court;  Jno.  H.  Cochran,  Jr.,  Judge. 
G.  C.  Jasper  was  convicted  of  wrongfully  soliciting  insurance,  and  he 
appeals.    Reversed. 

Wilson  &  Wilson,  of  Sweetwater,  for  Appellant. 
R.  N.  Grisham,  of  Sweetwater,  and  C.  E.  Lane,  Asst.  Atty.  Gen.,  for 
the  State. 


NATIONAL  LIVE  STOCK  INS.  CO.  vs.  HENDERSON.* 
(Court  of  Civil  Appeals  of  Texas.     Texarkana.) 

1.  INSURANCE— CONTEMPLATED  LOSS— NOTICE. 

Wtiere  an  animal  insurance  policy  provided  for  notice  forthwith  by 
registered  mail  or  telegraph  to  the  main  office  of  the  insurer  in  case 
of  illness  or  accident  to  the  animal  insured,  a  notice  to  the  insurer's 
local  agent  was  sufficient^  it  appearing  that  the  same  was  immediately 
forwarded  to  and  received  by  the  insurer. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1327;   Dec.  Dig.  §  538.) 

2.  INSURANCE— ANIMALS— ILLNESS— NOTICE— REPORT. 
Where  an  animal  insurance  policy  required  notice  of  sickness  or  accident 

forthwith  to  the  insurer  with  the  name  of  the  veterinarian  employed, 
it  being  impossible  for  the  assured  to  procure  a  veterinarian  between 
the  time  of  the  serious  sickness  of  the  animal  and  its  death,  notice  of 
death  immediately  thereafter  was  a  compliance  with  the  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1328-1336;  Dec.  Dig.  §  539.) 

Appeal  from  District  Court,  Harrison  County ;  H.  T.  Lyttleton,  Judge. 
Action  by  J.  L,  Henderson  against  the  National  Live  Stock  Insurance 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Young  &  Stinchcomb,  of  Longview,  for  Appellant. 
P.  M.  Young,  of  Marshall,  for  Appellee. 

*  Decision  rendered,  Feb.  6.  1914.    Rehearing  denied,  Feb.  19,  1914.    164 
S.  W.  852. 


»♦♦ 


LOUIS  F.  KLEEMAN  CO.  vs.  NEW  AMSTERDAM  CAS- 
UALTY CO.* 
(Kansas  City  Court  of  Appeals.    Missouri.) 

I.  INSURANCE— INDEMNITY  INSURANCE— CONSTRUCTION  OF 

CONTRACT— "CHILD.'* 
One  between  the  age  of  fifteen  and  sixteen  who  is  employed  in  violation 

♦  Decision  rendered,  March  2,  1914.     164  S.  W.  Rep.  167. 
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of  Rev.  St.  1909,  §  1719,  making  it  unlawful  to  employ  a  child  under 
sixteen  and  over  fourteen  without  an  age  certificate,  is  a  child  within 
an  indemnity  policy  exempting  the  insurer  from  liability  for  injuries 
to  a  child  employed  contrary  to  law. 
(For  other  cases,  see  Insrurance,  Cent.  Dig.  §  1144;  Dec.  Dig.  §  435.) 
(For  other  .definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1115-1141;  vol. 
8,  p.  7601.) 

2.  CONTRACTS— CONSTRUCTION— REFERENCE   TO   EXISTING 

LAW. 
A  statute  which  is  referred  to  in  a  contract  concerning  the  subject  thereof 

enters  into  such  contract. 
(For  other  cases,  see  Contracts,  Cent.  Dig.  §  749;  Dec.  Dig.  §  166.) 

Appeal  from  Circuit  Court,  Jackson  County ;  Thos.  J.  Seehom,  Judge. 

Action  by  the  Louis  F.  Kleeman  Company  against  the  New  Amster- 
dam Casualty  Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

John  C.  Stearns  and  T.  C.  Sparks,  both  of  Kansas  City,  for  Appellant 
Rees  Turpin  and  James  E.  Taylor,  both  of  Kansas  City,   for  Re- 
spondent. 


♦  •♦ 


JOHN  CHURCH  CO.  vs.  2ETNA  INDEMNITY  CO.— ^TNA 

INDEMNITY  CO.  vs.  JOHN  CHURCH  CO. 

(Nos.  1,827,  1,828.)* 

(Court  of  Appeals  of  Georgia.) 

1.  INSURANCE— PRINCIPAL  AND  SURETY— "FIDELITY  INSUR- 

ANCE"—"CONTRACT  OF  SURETYSHIP"  DISTINGUISHED 
FROM  "GUARANTY"— "SURETY." 

A  surety  is  one  who  becomes  responsible  for  the  debt,  default,  or  mis* 
carriage  of  another;  the  principal  remaining  bound  therefor.  A  con- 
tract of  suretyship  differs  from  a  guaranty  in  that  the  consideration 
of  the  latter  is  a  benefit  flowing  to  the  grantor.  Civ.  Code  1910. 
§  3538.  By  a  contract  of  fidelity  insurance,  a  fidelity  insurance  com- 
pany insures  against  loss  caused  by  default,  neglect,  or  dishonesty  of 
a  trustee,  officer,  agent,  or  other  employee,  or  such  other  person  as 
•may  be  required  to  give  bond,  or  guarantees  the  performance  of  such 
bonds,  as  individuals  do  who  sign  the  bonds  of  such  persons.  Gv. 
Code  1910,  §  2550, 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §1^2;  Dec.  Dig.  §  2;  Principal 
and  Surety,  Cent.  Dig.  §§  i,  6;  Dec.  Dig.  §§  i,  6.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1534;  vol.  4, 
pp.  3179-3186;   vol.  8,  p.  7676;   vol.  8,  pp.  6809-681 1,  7810-7811.) 

2.  INSURANCE— FIDELITY    INSURANCE    POLICY— CONSTRUC- 

TION. 
In  an  action  based  upon  a  contract,  the  rights  of  both  parties  are  to  be 

♦  80  S.  E,  Rep.  1093.    Syllabus  by  the  Court. 
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determined  by  the  contract,  and  the  contract  is  to  be  so  construed  as 
to  give  effect  to  the  manifest  intention  of  the  parties.  Even  though 
the  contract  in  the  present  case  be  held  to  be  one  of  fidelity  insurance, 
still  the  rule  that  of  two  constructions  the  one  favorable  to  the  insured 
must  be  adopted  cannot  be  availed  of  to  refine  away  the  terms  of  a 
contract  expressed  with  sufficient  clearness  to  convey  the  plain  meaning 
of  the  parties.  While  the  general  purpose  of  a  contract  of  fidelity 
insurance  is  full  indemnity,  the  contract  here  involved  plainly  is  con- 
fined to  the  faithfulness  of  the  principal  in  the  bond  in  his  discharge 
of  a  certain  defined  duty,  without  regard  to  the  period  of  time  neces- 
sary for  its  performance.  The  amount  of  liability  is  equally  plainly 
limited.  Furthermore,  the  receipts  for  premiums  clearly  evidence 
that  the  premium  was  accepted  merely  as  payment  for  a  continuance 
of  the  same  limited  liability,  and  not  as  compensation  for  a  yearly 
cumulative  liability  of  a  like  amount. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 
146.) 

3.  INSURANCE— FIDELITY   INSURANCE    POLICY— EFFECT    OF 

RECEIPTS. 

When  a  bond  guaranteeing  the  fidelity  of  an  employee  as  to  a  specific  duty, 
and  not  issued  for  a  definite  term,  is  renewed  by  the  payment  of  a 
premium  to  "continue  in  force"  the  contract,  there  is  still  only  one 
contract  and  one  penalty,  and  receipts  for  premiums  in  renewal  serve 
only  to  extend  to  a  new  period  of  time  the  indemnity  provided  by  the 
original  bond. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  276-291 ;   Dec.  Dig.  §  145.) 

4.  pleading;— DEMURRER— REFUSAL  TO  AMEND— DISMISSAL. 
Inasmuch  as  the  plaintiff  refused  to  amend  as  required  by  the  judgment 

on  the  demurrer,  the  court  did  not  err  in  dismissing  the  petition. 
(For  other  cases,  see  Pleading,  Cent.  Dig.  §§  549-566;  Dec.  Dig.  §  218.) 

Error  from  City  Court  of  Savannah ;   Davis  Freeman,  Judge. 

Action  by  the  John  Church  Company  against  the  iEtna  Indemnity 
Company.  From  a  judgment  of  dismissal,  plaintiff  brings  error,  and  de- 
fendant files  a  cross-bill  of  exceptions.  Affirmed  on  main  bill,  and  cross- 
bill dismissed. 

Wm.  B.  Stephens  and  Adams  &  Adams,  all  of  Savannah,  for  Plaintiff 
in  Error. 

Dodd  &  Dodd,  of  Atlanta,  Osborne  &  Lawrence,  of  Savannah,  and 
Alex.  Akerman,  of  Macon,  for  Defendant  in  Error. 
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ALEX.  CAMPBELL  MILK  CO.  vs.  UNITED  STATES 

FIDELITY  &  GUARANTY  CO.* 

(Supreme  Coart  of  New  York,  Appellate  Division,  Second  Department) 

INSURANCE— INDEMNITY— CONSTRUCTION. 

In  IQQ4  defendant  executed  a  bond  running  for  a  term  of  one  year,  ob- 
ligating itself  to  reimburse  plaintiff  for  all  losses  sustained  through 
the  defalcations  of  an  employee  to  the  amount  of  $2,500.  Thereafter, 
on  the  payment  of  the  required  premium,  three  continuation  certifi- 
cates were  issued,  extending  the  policy  down  to  the  year  1908.  The 
continuations  provided  that  they  should  be  subject  to  the  provisions  of 
the  original  bond,  which  declared  that  defendant  should  not  be  liable 
upon  any  previous  bond;  it  being  mutually  understood  that  but  one 
bond  should  be  in  effect  at  one  time.  The  bond  also  provided  that 
defendant  should  in  no  way  be  responsible  to  the  employer  to  a 
greater  extent  than  $2,500.  Held,  that  the  bond  and  the  renewal  cer- 
tificates constituted  distinct  liabilities  rendering  the  guarantor  liable 
for  defaults  made  during  the  respective  periods  covered  by  the  bond 
of  the  renewals,  up  to  the  amount  of  $2,500  per  annum. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Alex.  Campbell  Milk  Company  against  the  United  States 
Fidelity  &  Guaranty  Company.  From  a  judgment  for  plaintiff,  and  an 
order  densdng  its  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  Jenks,  P.  J.,  and  Burr,  Thomas,  Carr,  and  Rich,  JJ. 

John  Patrick  Walsh,  of  New  York  City  (Jerry  A.  Wemberg,  of 
Brooklyn,  and  Robert  Gray,  of  New  York  City,  on  the  brief),  for 
Appellant. 

James  C.  Cropscy,  of  Brooklyn  (Charles  C.  Clark,  of  Brooklyn,  on  the 
brief),  for  Respondent. 

Per  Curiam.  Judgment  and  order  affirmed,  with  costs,  upon  the 
opinion  of  Mr.  Justice  Stapleton  at  trial  term. 

*  Decision  rendered,  Feb.  20,  1914.    146  N.  Y.  Supp.  92. 
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LIFE. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Fifth  Circuit. 


MUTUAL  LIFE  INS.  CO.  of  New  York 


HILTON-GREEN  et  al.* 

1.  INSURANCE— AVOIDANCE  OF  POLICY  FOR  FALSE  REPRE- 

SENTATIONS. 

Where  a  life  insurance  policy  provided  that  all  statements  by  insured 
should,  in  the  absence  of  fraud,  be  deemed  representations  and  not 
warranties,  it  was  not  avoided  by  false  representations  made  by  in- 
sured unless  they  were  made  fraudulently,  with  knowledge,  actual  or 
imputed,  of  their  falsity,  when  he  made  them,  and  were  material  to 
the  risk,  tending  to  influence  the  insurer  to  write  the  policy  when,  if 
their  falsity  had  been  known  to  it,  it  might  not  have  done  so. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  560;   Dec.  Dig.  §  265.) 

2.  INSURANCE— AVOIDANCE  OF  POLICY  FOR  FALSE  REPRE- 

SENTATIONS. 

Representations  by  an  applicant  for  insurance  that  he  had  been  examined 
by  the  insurer's  medical  examiner,  and  that  no  previous  application 
by  him  had  been  rejected  and  passed  upon  unfavorably,  which  were 
untrue  to  his  knowledge,  avoided  the  policy,  unless  the  insurer  was 
estopped  to  rely  thereupon  by  reason  of  its  knowledge  of  their  falsity. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  691,  692;  Dec.  Dig.  §  292.) 

3.  INSURANCE  —  FALSE  REPRESENTATIONS  —  KNOWLEDGE 

OF  AGENT  IMPUTED  TO  COMPANY. 

Under  Gen.  St.  Fla.  1906,  §  2765,  providing  that  every  person  receiving 
money  for  an  insurance  company  for  any  contract  of  insurance  made 
by  him,  or  who  directly  or  indirectly  makes  or  causes  to  be  made 
any  contract  of  insurance,  shall  be  deemed  to  all  intents  and  purposes 
an  agent  or  representative  of  such  company,  the  knowledge  of  a  com- 
pany's managing  and  soliciting  agents  and  medical  examiners  of  the 
falsity  of  representations  by  insured  was  chargeable  to  the  company, 
in  the  absence  of  collusion  between  them  and  insured  to  defraud  the 
company,  though  acquired  in  connection  with  the  soliciting  and  ex- 
amining of  insured  for  another  company;  such  previous  transaction 
having  been  of  recent  happening,  and  the  knowledge  not  having  passed 
out  of  the  recollection  of  such  agents,  but  having  been  rehearsed 
during  the  examination  for  the  subsequent  policy  and  when  the  appli- 
cation therefor  was  taken,  where  the  only  limitation  in  the  policy  on 
the  authority  of  agents  was  a  provision  that  they  were  not  authorized 
to  modify  the  policy  or  extend  the  time  for  paying  a  premium, 
especially  where  the  policy  also  provided  that  representations  in  the 
absence  of  fraud  should  not  be  deemed  warranties. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  990-1015;  Dec.  Dig.  §  379.) 

♦  Decision  rendered,  Jan.  17,  1914.    211  Fed.  Rep.  31. 
Vol.  XLiii.— 45 
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In  error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida;    Wm.  B.  Sheppard,  Judge. 

Action  by  L.  Hilton-Green  and  another,  as  executors  of  C.  L.  Wiggins, 
deceased,  against  the  Mutual  Life  Insurance  Compahy  of  New  York. 
Judgment  for  plaintiffs,  and  defendant  brings  error.     Affirmed. 

See,  also,  202  Fed.  113,  120  C.  C.  A.  267. 

Before  Pardee  and  Shelby,, Circuit  Judges,  and  Grubb,  District  Judge. 

George  W.  P.  Whip,  Emmet  Wilson,  and  Philip  D.  Beall,  all  of 
Pensacola,  Fla..  for  Plaintiff  in  Error. 

W.  A.  Blount,  A.  C.  Blount,  Jr.,  and  F.  B.  Carter,  all  of  Pensacola, 
Fla.,  for  Defendants  in  Error. 

This  was  an  action  to  recover  upon  four  policies  of  life  in- 
surance, issued  by  the  plaintiff  in  error  (defendant  in  the  trial 
court)  at  one  and  the  same  time  to  the  intestate.  The  suit  was 
instituted  in  the  Circuit  Court  of  the  First  Judicial  Circuit  of 
Florida,  and  removed  to  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Florida.  It  was  twice  tried  in  that 
court,  each  trial  resulting  in  a  verdict  for  the  plaintiff  for  the 
amount  of  the  four  policies  with  interest  and  attorneys'  fees. 

The  first  judgment  was  reversed  by  this  court  because  the 
policies  sued  on  were  erroneously  held  by  the  district  judge  on 
the  first  trial  to  be  Alabama  contracts,  which,  under  the  statute 
of  that  state,  made  them  noncontestable  for  any  cause  after  two 
annual  premiums  had  been  paid.  No  other  question  was  decided 
on  the  former  appeal.  The  opinion  of  the  court  appears  in  202 
Fed.  113,  120  C.  C.  A.  267. 

Upon  the  second  trial,  to  review  the  judgment  in  which  the 
present  writ  of  error  is  taken,  the  court  below  held  that  the 
Florida  law  governed  the  policies,  and  other  questions  only  are 
now  presented  for  decision.  They  arise  entirely  out  of  false 
statements  alleged  to  have  been  made  or  ratified  by  the  insured 
in  the  application  for  the  policies  and  in  the  reports  of  the  two 
medical  examiners  of  the  defendant,  and  which  the  defendant 
contended  avoided  the  policies.  The  alleged  false  answers  re- 
lated to  the  insured's  present  and  past  health  history;  as  to  pre- 
vious illnesses,  surgical  operations,  consultations  with  physicians, 
hospital  treatment,  etc.;  also,  that  he  had  been  examined  by  the 
defendant's  medical  examiners,  and  that  the  examiners  had  cor- 
rectly recorded  his  answers;  and  that  he  had  never  applied  for 
other  insurance  and  been  rejected  or  his  application  not  passed 
upon  favorably.  The  alleged  false  statements  were  made  the 
subjects  of  numerous  special  pleas  by  the  defendant,  to  which  the 
plaintiff  replied  by  taking  issue  thereon  and  also  by  alleging 
knowledge  of  the  falsity  of  the  statements  relied  upon,  on  the 
part  of  the  defendant,  through  its  agents  and  examiners  who 
were  instrumental  in  writing  the  policies  for  it.  No  questions 
with  relation  to  the  pleadings  are  assigned  as  error.  The  errors 
relied  upon  relate  altogether  to  exceptions  to  the  court's  oral 
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charge,  and  to  the  refusal  of  certain  charges  requested  by  the 
defendant.  There  are  twenty-three  errors  assigned  and  relied 
upon  for  a  reversal,  all  of  which  have  been  examined  by  us.  We 
feel  that  clearness  of  presentation  will  be  accomplished  rather  by 
a  general  statement  of  our  views  respecting  them  than  by  a  de- 
tailed consideration  of  each  assignment. 

Grubb,  D.  J.  (after  stating  the  facts  as  above). 

The  main  questions  considered  on  the  trial  in  the  court  below, 
and  about  which  the  errors  insisted  upon  here  relate,  were :  ( 1 ) 
Whether  the  alleged  false  statements  must  have  been  fraudulently 
made  by  the  insured,  in  order  to  be  availed  of  by  the  insurer; 
(2)  whether  they  must  have  been  material  to  the  risk  to  have  that 
effect;  (3)  whether  they  or  any  of  them  were,  in  fact,  material 
to  the  risk;  (4)  whether  knowledge  of  the  falsity  of  the  state- 
ments made  by  the  insured  on  which  defendant  relies,  if  proven, 
would  be  the  knowledge  of  the  defendant  and  estop  it  from  as- 
serting the  invalidity  of  the  policies  for  that  reason;  and  (5) 
whether  the  defendant's  agents  or  medical  examiners  are  shown 
to  have  had  such  knowledge. 

[1]  1.  Each  of  the  policies  was  alike  in  form  and  in  its  con- 
ditions and  provisions.    Each  contained  this  stipulation: — 

"All  statements  made  by  the  insured  shall,  in  the  absence  of 
fraud,  be  deemed  representations  and  not  warranties.'' 

When  the  language  of  a  policy  by  its  terms  excludes  war- 
ranties, it  would  seem  that  it  leaves  false  representations  made 
by  the  insured  with  substantially  the  status  that  they  would  have 
with  relation  to  the  offense  of  obtaining  money  by  false  pretenses. 
In  order  to  avoid  a  contract  of  insurance,  because  a  party  to  it 
was  induced  to  enter  into  it  by  false  representations  of  the  other 
party  to  it,  it  must  be  made  to  appear  that  the  representations  were 
untrue;  that  they  were  known  to  be  untrue  by  the  party  making 
them ;  that  they  were  material  inducements  to  the  party,  to  whom 
they  were  made,  to  enter  into  the  contract ;  and  that  the  party  to 
whom  they  were  made  relied  upon  their  truth,  which  implies 
that  he  was  unaware  of  their  falsity. 

In  the  case  of  ^tna  Life  Ins.  Co.  vs.  Outlaw,  194  Fed.  862, 
114  C.  C.  A.  608,  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  said  of  a  policy  containing  a  like  stipulation : — 

"It  was  decided  by  the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit,  in  the  case  of  Rice  vs.  Fidelity  &  Deposit  Co.  of  Mary- 
land, 103  Fed.  427,  43  C.  C.  A.  270,  that:  'In  insurance  a  rep- 
resentation is  a  statement  by  the  applicant  to  the  insurer  regard- 
ing a  fact  material  to  the  proposed  insurance ;  and  it  must  be  not 
only  false,  but  fraudulent,  to  defeat  the  policy.  A  warranty,  in 
the  law  of  insurance,  is  a  binding  agreement  that  the  facts  stated 
by  the  applicant  are  true.  It  is  a  part  of  the  contract,  a  condition 
precedent  to  recovery  upon  it,  and  its  falsity  in  any  particular  is 
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fatal  to  an  action  upon  the  policy.'  Accepting  this  as  the  defini- 
tion of  a  representation,  it  follows  that,  in  order  for  a  represen- 
tation, under  the  terms  of  this  policy,  to  serve  as  a  defense,  it 
must  have  been  knowingly  false,  and  therefore  fraudulent.  Un- 
less so  knowingly  false  and  fraudulent,  it  could  not  be  availed  of 
by  the  insurance  company  as  a  defense." 

In  the  case  of  Pelican  vs.  Mutual  Life  Insurance  Co.,  44  Mont. 
277,  119  Pac.  778,  the  court  said:— 

*'An  application  for  a  policy  provided  that  all  statements  made 
by  the  insured  should,  in  the  absence  of  fraud,  be  deemed  repre- 
sentations and  not  warranties,  and  that  no  such  statement  of  the 
insured  should  avoid  or  be  used  in  defense  to  a  claim  under  the 
policy,  unless  contained  in  the  written  application,  etc.  It  also 
recited  that  all  of  the  answers  to  the  medical  examiner  were  true 
and  were  offered  as  inducements  to  the  issue  of  the  policy.  Held, 
that  answers  to  questions  in  the  application  as  to  insured's  prior 
health  history  were  representations  and  not  warranties,  and  the 
falsity  thereof  would  not  avoid  the  policy  unless  fraudulent, 
under  Rev.  Codes,  5043,  providing  that  the  language  of  the 
policy  must  be  construed  most  strongly  against  insurer." 

Section  5043,  Revised  Code,  referred  to  in  the  citation,  and 
declaring  that  the  language  of  the  poHcy  must  be  construed  most 
strongly  against  the  pleader,  being  merely  declaratory  of  the  rule 
of  construction  as  to  insurance  policies  in  the  absence  of  statute, 
does  not  diminish  the  weight  of  this  authority. 

In  the  case  of  Penn  Mutual  Co.  vs.  Trust  Co.,  73  Fed.  653,  19 
C.  C.  A.  316,  38  I.  R.  A.  33,  70,  Circuit  Judge  Taft  held  that 
where  a  representation  was  by  a  statute  required  to  be  made  *'in 
bad  faith,"  to  be  available  to  the  insurance  company,  nothing 
short  of  an  actual  intent  to  mislead  or  deceive  would  suffice ;  that 
a  misstatement,  honestly  made,  through  inadvertence  or  even 
gross  forgetfulness  and  carelessness,  was  not  enough. 

We  are  of  the  opinion  that,  under  the  language  of  these 
policies,  they  could  be  avoided  because  of  false  representations 
made  by  the  insured,  only  if  such  representations  were  fraud- 
ulently made,  i.  e.,  with  knowledge,  actual  or  imputed,  upon  the 
assured's  part,  of  their  falsity  when  he  made  them. 

2.  We  also  think  that  the  false  representations  relied  upon  to 
avoid  the  policies  must  have  been  material  to  the  risk,  tending  to 
influence  the  insurer  to  write  the  policies,  when,  if  their  falsity 
had  been  known  to  it,  it  might  not  have  done  so.  The  peculiar 
stipulation  of  the  policies  themselves  excludes  the  idea  that  the 
representations  made  by  the  insured  were  to  be  considered  war- 
ranties, unless  they  were  fraudulently  made.  If  not  to  be  con- 
strued as  warranties,  then,  in  order  to  avoid  the  policies,  they 
must  have  been  material  to  the  risk. 

In  the  case  of  ^tna  Life  Ins.  Co.  vs.  Outlaw,  194  Fed.  862, 
863,  114  C.  C.  A.  608,  609,  the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  said : — 
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"The  distinction  between  a  warranty  artd  a  representation  in  an 
application  for  an  insurance  policy  has  by  a  number  of  decisions 
been  stated  to  be  that,  if  the  statements  are  warranted,  they  must 
be  true  in  every  particular,  whether  material  or  immaterial; 
whereas,  if  the  statements  are  representations,  incorrectness  in  an 
immaterial  matter  will  not  avoid  the  policy,  although,  if  incorrect 
in  a  material  matter,  the  policy  will  be  avoided." 

We  hold  that,  under  the  language  of  the  policies  involved  in 
this  suit,  the  defendant,  to  avoid  the  policies  for  false  represen- 
tations, must  establish  their  falsity,  materiality,  and  the  knowl- 
edge of  the  insured,  actual  or  imputed,  of  their  falsity. 

3.  So  far  as  the  alleged  false  representations  related  to  the  in- 
sured's previous  and  present  condition  of  health,  as  to  whether 
he  had  suffered  from  indigestion  or  from  a 'weak  and  diseased 
heart,  and  whether  he  was  then  in  good  health,  we  think  that  the 
issues  were  properly  left  as  questions  of  fact  to  the  jary,  both  as 
to  the  falsity  and  as  to  the  materiality  of  these  representations. 
So  we  think  the  materiality  of  the  omission  of  the  insured  to 
mention  the  history  of  the  impacted  tooth  and  the  operation  for 
its  removal,  and  the  visits  of  the  insured  to  Hot  Springs,  Mont- 
gomery, and  Atlanta,  in  pursuit  of  treatment  for  what  turned  out 
to  be  an  inverted  tooth,  was  a  question  for  the  jury  to  determine, 
under  the  evidence  disclosed  in  the  record. 

[2]  This  leaves  for  consideration  the  representation  of  the  in- 
sured that  he  had  been  examined  by  Dr.  Turberville,  defendant's 
medical  examiner,  and  that  the  answers  recorded  by  the  medical 
examiner  in  his  report  were  correct.  In  truth,  there  was  no  such 
examination  had,  and  the  insured  must  have  known  that  there 
was  none,  and  the  representation  that  there  had  been  one  was  a 
material  one.  So  with  regard  to  the  representation  of  the  insured 
that  there  had  been  no  previous  application  for  insurance  made 
by  him  and  rejected  or  not  passed  upon  favorably  by  the  insur- 
ance company.  This  was  untrue,  must  have  been  known  to  have 
been  untrue  by  the  insured  when  he  made  it,  and  it  was  material. 
Either  of  these  two  last  representations  would  be  sufficient  to 
avoid  the  policies,  unless  the  defendant  is  estopped  to  rely  upon 
them,  by  reason  of  its  knowledge  of  their  falsity.  It  had  such 
knowledge,  if  at  all,  because  of  the  knowledge  of  its  agents  and 
examiners,  who  handled  the  matter  for  it. 

1 3]  4.  This  brings  us  to  the  inquiry  as  to  whether  defendant  is 
chargeable  with  the  knowledge  of  its  agents,  Hogue  and  Torrey, 
and  its  medical  examiners,  Kirkpatrick  and  Turberville,  who  re- 
ported to  it  that  they  had  examined  the  insured,  and  facts  indi- 
cating that  he  was  an  acceptable  risk. 

In  considering  this  legal  question,  two  facts,  peculiar  to  this 
case,  are  to  be  noticed:  (a)  The  effect  of  the  Florida  statute, 
and  (b)  the  language  of  the  policies  sued  upon. 
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(a)  Section  2765  of  the  General  Statutes  of  Florida  is  as  fol- 
lows : — 

"Sec.  2765.  Agents. — ^Any  person  or  firm  in  this  state,  who  re- 
ceives or  receipts  for  any  money  on  account  of  or  for  any  con- 
tract of  insurance  made  by  him  or  them,  or  for  such  insurance 
company,  association,  firm  or  individual,  aforesaid,  or  who  re- 
ceives or  receipts  for  money  from  other  persons  to  be  transmitted 
to  any  such  company,  association,  firm  or  individual,  aforesaid, 
for  a  policy  of  insurance,  or  any  renewal  thereof,  although  such 
policy  of  insurance  is  not  signed  by  him  or  them,  as  agent  or 
representative  of  such  company,  association,  firm  or  individual, 
or  who  in  anywise,  directly  or  indirectly,  makes  or  causes  to  be 
made,  any  contract  of  insurance  for  or  on  account  of  such  insur- 
ance company,  association,  firm  or  individual,  shall  be  deemed  to 
all  intents  and  purposes  an  agent  or  representative  of  such  com- 
pany, association,  firm  or  individual." 

In  the  absence  of  such  a  statute  and  under  different  language  in 
the  policies,  the  case  of  New  York  Life  Ins.  Co.  vs.  Fletcher,  117 
U.  S.  519,  6  Sup.  Ct.  837,  29  L.  Ed.  934,  relied  upon  by  the  plain- 
tiff in  error,  would  seem  controlling  of  this  case.  However,  effect 
must  be  given  to  the  statute  and  to  the  language  of  the  policies. 

In  the  later  case  of  Continental  Ins.  Co.  vs.  Chamberlin,  132  U. 
S.  304—310,  10  Sup.  Ct.  87,  89  (33  L.  Ed.  341),  the  Supreme 
Court  considered  a  similar  statute  of  Iowa,  and  distinguished 
the  case  of  Insurance  Co.  vs.  Fletcher,  supra,  from  one  where 
such  a  statute  controlled,  and  declined  to  apply  the  rule  laid 
down  in  the  Fletcher  Case  then  under  their  consideration.  The 
court  said,  referring  to  such  a  statute : — 

"This  statute  was  in  force  at  the  time  the  application  for  the 
policy  in  suit  was  taken,  and  therefore  governs  the  present  case. 
It  dispenses  with  any  inquiry  as  to  whether  the  application  or  the 
policy,  either  expresslv  or  by  necessary  implication,  made  Boak 
the  agent  of  the  assured  in  taking  such  application.  By  force  of 
the  statute,  he  was  the  agent  of  the  company  in  soliciting  and  pro- 
curing the  application.  He  could  not,  by  any  act  of  his,  shake  oflE 
the  character  of  agent  for  the  company.  Nor  could  the  com- 
pany by  any  provision  in  the  application  or  policy  convert  him 
into  an  agent  of  the  assured.  If  it  could,  then  the  object  of  the 
statute  would  be  defeated.  In  his  capacity  as  agent  of  the  insur- 
ance company  he  filled  up  the  application — something  that  he 
was  not  bound  to  do,  but  which  service,  if  he  chose  to  render  it, 
was  within  the  scope  of  his  authority  as  agent.  If  it  be  said  that, 
by  reason  of  his  signing  the  application,  after  it  had  been  pre- 
pared, Stevens  is  to  be  held  as  having  stipulated  that  the  company 
should  not  be  bound  by  his  verbal  statements  and  representa- 
tions to  its  agent,  he  did  not  agree  that  the  writing  of  the  answers 
to  questions  contained  in  the  application  should  be  deemed  wholly 
his  act,  and  not,  in  any  sense,  the  act  of  the  company,  by  its 
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authorized  agent.  His  act  in  writing  the  answer,  which  is  alleged 
to  be  untrue  was,  under  the  circumstances,  the  act  of  the  com- 
pany. If  he  had  applied  in  person,  to  the  home  office,  for  insur- 
ance, stating  in  response  to  the  question  as  to  other  insurance  the 
same  facts  communicated  by  him  to  Boak,  and  the  company,  by 
its  principal  officer,  having  authority  in  the  premises,  had  then 
written  the  answer,  'No  other,'  telling  the  applicant  that  such  was 
the  proper  answer  to  be  made,  it  could  not  be  doubted  that  the 
company  would  be  estopped  to  say  that  insurance  in  co-operative 
societies  was  insurance  of  the  kind  to  which  the  question  referred, 
and  about  which  it  desired  information  before  consummating  the 
contract.  The  same  result  must  follow  where  negotiations  for 
insurance  are  had,  under  like  circumstances,  between  the  assured 
and  one  who  in  fact,  and  by  force  of  the  law  of  the  state  where 
such  negotiations  take  place,  is  the  agent  of  the  company,  and  not, 
in  any  sense,  an  agent  of  the  applicant." 

In  the  case  of  New  York  Life  Ins.  Co.  vs.  Russell,  77  Fed.  94- 
104,  23  C.  C.  A.  43,  53,  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  said  of  the  effect  to  be  given  the  language  of  a 
policy  as  against  a  similar  statute  of  Nebraska : — 

•*The  obvious  purpose  of  this  clause,  like  that  which  declared 
the  agent  of  the  insurance  companies  should  be  deemed  the  agent 
of  the  insured,  is  to  enable  the  insurance  company  to  escape  from 
the  necessary  obligations  and  liabilities  imposed  by  the  law  of 
agency  on  a  principal  who  commits  the  conduct  of  his  business  to 
an  agent.  It  is  designed  to  evade  a  fundamental  rule  of  the  law 
of  agency,  and  to  shear  its  acknowledged  agents  of  their  appro- 
priate and  accustomed  powers  and  duties,  and  impose  them  on 
the  insured.  If  this  application  is  to  receive  the  construction  con- 
tended for,  no  one  can  safely  transact  business  with  an  agent  of 
the  company;  for,  while  he  would  be  bound  by  his  acts  and 
representations  and  any  information  communicated  to  him  by  the 
agent,  the  company  will  not  be  bound  by  the  acts  or  representa- 
tions of  its  agent  and  any  information  communicated  to  him  in 
the  conduct  of  the  business  of  his  agency.  Under  such  a  rule, 
the  rights  and  obligations  of  the  contracting  parties  would  not  be 
reciprocal;  contracts  made  with  the  company's  agents  would  be 
one-sided ;  and  the  company  could,  at  its  own  election,  avail  itself 
of  the  acts  and  representations  of  its  agents  when  it  was  profit- 
able to  do  so,  and  repudiate  them  when  they  were  likely  to  prove 
burdensome.  The  company  cannot  play  fast  and  loose  in  this 
manner.  The  persons  who  are  authorized  by  the  company  to 
solicit  insurance,  take  applications,  or  receive  premiums  in 
Nebraska,  are  made  by  statute  the  agents  of  the  company,  *to 
all  intents  and  purposes' ;  and  it  is  not  within  the  power  of  the 
company  to  shear  these  statutory  agents  of  the  powers  and  au- 
thority with  which  the  law,  for  the  protection  of  the  public  dealing 
with  the  company,  invests  them.     These  powers  are  precisely 
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those  which  an  agent  of  an  insurance  company  possesses,  upon 
whose  powers  and  authority  no'  special  limitations  have  been 
imposed.    *    *    * 

"Insurance  companies  perfectly  understand  the  fact  that  these 
applications,  which  are  framed  by  themselves,  and  furnished  to 
their  agents,  are  filled  up,  and  the  answers  to  the  questions  writ- 
ten down,  by  their  agents,  and  that  every  applicant  accepts  with- 
out question  the  advice,  direction,  and  assurance  of  the  agents  in 
all  matters  relating  to  the  preparation  of  the  application.  This 
is  a  part  of  the  duty  of  such  agents,  and  the  applicant  has  a  right 
to  assume  that  they  will  discharge  it  intelligently  and  honestly. 
He  has  a  right  to  assume,  also,  that  the  agent  will  honestly  and 
faithfully  discharge  his  duty  tq  his  principal.  In  this  case  it  was 
the  duty  of  the  company's  medical  examiner  to  make  the  report 
called  for  by  the  clause  of  the  application  last  quoted,  if  the  an- 
swer to  the  question  and  the  information  communicated  to  the 
medical  examiner  made  such  report  necessary.  This  was  a  duty 
required  of  the  medical  examiner  by  the  company.  It  would  be 
unprecedented  and  unreasonable  for  an  applicant  to  take  into  his 
own  hands  the  preparation  of  the  medical  examiner's  report,  and, 
in  doing  so,  disregard  the  express  advice  and  direction  of  the 
company's  medical  examiner.    *    *    * 

''Under  the  Nebraska  statute,  the  agents  and  medical  examiner 
of  the  defendant  company  were  *to  all  intents  and  purposes'  the 
agents  of  the  company ;  and,  in  their  respective  spheres,  they  pos- 
sessed all  the  powers  and  authority  conferred  on  agents  and 
medical  examiners  of  insurance  companies  by  an  unqualified  ap- 
pointment as  such.  It  results  that  the  information  communicated 
by  the  applicant  to  the  company's  agents  and  medical  examiner 
was  in  contemplation  of  law  communicated  to  the  company  itself ; 
and  the  company  therefore,  having  issued  the  policy  with  knowl- 
edge of  all  the  facts,  will  not  be  heard  to  defend  upon  the  ground 
that  these  facts  were  not  fully  set  out  in  the  report  of  its  agents  or 
medical  examiner.  We  concur  fully  in  the  conclusion  reached 
by  the  learned  judge  who  tried  the  case  at  the  circuit,  whose 
opinion  is  inserted  in  the  statement  of  the  case.  The  judgment 
of  the  circuit  court  is  afiirmed." 

In  view  of  the  Florida  statute,  we  think  these  two  cases  are 
controlling  of  this  case,  rather  than  is  the  case  of  New  York  Life 
Ins.  Co.  vs.  Fletcher,  which  plaintiff  in  error  relies  upon.  The 
statute  prescribed  that  every  person  who  receives  money  for  an 
insurance  company  in  payment  of  a  contract  of  insurance,  or 
who  directly  or  indirectly  causes  to  be  made  any  contract  of  in- 
surance, shall  be  deemed  to  all  intents  and  purposes  an  agent  or 
representative  of  such  company.  Under  this  description,  we 
think  Torrey,  the  defendant's  Mobile  manager,  Hogue,  the  solicit- 
ing agent,  and  the  two  medical  examiners  were  agents  of  the 
defendant  to  all  intents  and  purposes,  and  so,  for  the  purpose  of 
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charging  it  with  notice  of  what  they  knew,  when  the  policies 
were  written. 

(b)  Again,  the  language  of  the  policies  in  this  case  differs  from 
that  of  the  policy  in  the  case  of  Life  Ins.  Co.  vs.  Fletcher,  supra. 
In  that  case  the  policy  contained  a  stipulation : — 

"That  the  rights  of  the  company  could  in  no  respect  be  affected 
by  his  verbal  statements,  or  by  those  of  its  agents,  unless  the  same 
were  reduced  to  writing  and  forwarded  with  his  application  to 
the  home  office." 

Of  this  stipulation  the  court,  in  that  case,  said : — 

*'The  company,  like  any  other  principal,  could  limit  the  author- 
ity of  its  agents,  and  thus  bind  all  parties  dealing  with  them  with 
knowledge  of  the  limitation.  It  must  be  presumed  that  he  read 
the  application,  and  was  cognizant  of  the  limitations  expressed 
therein." 

And  again : — 

'*The  present  case  is  very  different  from  Insurance  Co.  vs. 
Wilkinson.  13  Wall.  222  [20  L.  Ed.j617],  and  from  Insurance  Co. 
vs.  Mahone,  21  Wall.  152  [22  L.  Ed.  593].  In  neither  of  these 
cases  was  any  limitation  upon  the  power  of  the  agent  brought  to 
the  notice  of  the  assured.  *  *  *  AVhere  such  agents,  not  lim- 
ited in  their  authority,  undertake  to  prepare  applications  and 
t^ke  down  answers,  they  will  be  deemed  as  acting  for  the  com- 
panies. In  such  cases  it  may  well  be  held  that  the  description  of 
the  risk,  though  nominally  proceeding  from  the  assured,  should 
be  regarded  as  the  act  of  the  company.  Nothing  in  these  views 
has  any  bearing  upon  the  present  case.  Here  the  power  of  the 
agent  was  limited,  and  notice  of  such  limitation  given  by  being 
embodied  in  the  application,  which  the  assured  was  required  to 
make  and  sign,  and  which,  as  we  have  slated,  he  must  be 
presumed  to  have  read.  He  is  therefore  bound  by  its  state- 
ments." 

In  the  case  of  /Etna  Life  Ins.  Co.  vs.  Moore  (decided  Decem- 
ber 22,  1913)  231  U.  S.  543,  34  Sup.  Ct.  186,  58  L.  Ed. ,  the 

Supreme  Court  of  the  United  vStates  said : — 

*'The  medical  examiner,  as  we  have  seen,  put  down  the  answer, 
*No,'  to  the  question  asked  Salgue  as  to  whether  he  had  heart 
disease,  after  being  informed  by  Salgue  that  he  (Salgue)  had 
been  told  by  physicians  that  his  heart  was  affected.  It  appears 
from  the  evidence  that  the  other  answers  of  Salgue  in  his  appli- 
cation were  written  down  by  the  agent  of  the  company ;  and  there 
is  testimony  for  and  against  the  fact  that  Salgue  informed  the 
agent  of  the  opinion  entertained  of  him  by  his  physicians,  and 
that  he  also  informed  the  agent  of  other  applications  for  insur- 
ance. It  is  hence  contended  that  the  agent,  not  Salgue,  is  respon- 
sible for  the  positive  character  of  the  answers,  and  that  the  insur- 
ance company  is  estopped  by  this  action  of  the  agent  and  by  his 
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knowledge  of  the  actual  conditions  and  circumstances.  It  is 
therefore  further  contended  that  the  case  comes  within  the  prin- 
ciple of  the  cases  which  establish  that,  where  the  agent  of  the 
company  prepares  the  application  or  makes  representations  to  the 
assured  as  to  the  character  and  effect  of  the  statements  of  the  ap- 
plication, he  will  be  regarded  in  so  doing  as  the  agent  of  the  com- 
pany, and  not  the  agent  of  the  insured.  Among  the  cases  cited  to 
sustain  the  principle  are  the  following  in  this  court:  Union 
Mutual  Life  Ins.  Co.  vs.  Wilkinson,  13  Wall.  222  [20  L.  Ed. 
617]  ;  American  Life  Ins.  Co.  vs.  Mahone,  21  Wall.  152  [22  L. 
Ed.  593] ;  New  Jersey  Mutual  Life  Ins.  Co.  vs.  Baker,  92  U.  S. 
610  [24  L.  Ed.  68]  ;  Continental  Life  Ins.  Co.  vs.  Chamberlain, 
132  U.  S.  304  [10  Sup.  Ct.  87.  33  L.  Ed.  341].  German- American 
Life  Ass*n  vs.  Farley  [102  Ga.  720,  29  S.  E.  615],  supra,  is  also 
cited,  and,  being  a  Georgia  case,  its  authority  is  especially  urged. 

"There  are,  however,  later  cases  which  enforce  the  provisions 
of  a  policy,  and  we  have  seen  that  it  was  agreed  in  the  policy 
under  review  *that  no  statement  or  declaration  made  to  any  agent, 
examiner  or  other  person,  apd  not  contained  in'  the  application, 
should  *be  taken  or  construed  as  having  been  made  to  or  brought 
to  the  notice  or  knowledge  oV  the  company,  'or  as  charging  it 
with  any  liability  by  reason  thereof.'  And  he  (Salgue)  expressed 
his  understanding  to  be  that  the  company  or  one  or  more  of 
its  executive  officers,  and  no  other  person,  could  grant  insurance 
or  make  any  agreement  binding  upon  the  company. 

"The  competency  of  applicants  for  insurance  to  make  such 
agreements,  and  that  they  are  binding  when  made,  is  decided  by 
Northern  Assur.  Co.  vs.  Grand  View  Building  Ass'n,  183  U.  S. 
308  [22  Sup.  Ct.  133,  45  L.  Ed.  213] ;  Northern  Assur.  Co.  vs. 
Grand  View  Building  Ass'n,  203  U.  S.  106  [27  Sup.  Ct.  27,  51  L. 
Ed.  109] ;  Penman  vs.  St.  Paul  Fire  &  Marine  Ins.  Co.,  216  U.  S. 
311  [30  Sup.  Ct.  312,  54  L.  Ed.  493.]" 

So,  in  the  case  of  the  Prudential  Ins.  Co.  vs.  Moore,  231  U.  S. 

560,  34  Sup.  Ct.  191,  58  L.  Ed. (decided  by  the  same  court 

the  same  day),  the  Supreme  Court  said: — 

"It  is  contended  here,  as  in  the  ^Etna  case,  that  the  company  is 
estopped  by  the  knowledge  of  the  agent,  and  the  same  cases  are 
cited  as  were  cited  here.  We  answer  here,  as  we  answered  there, 
that  the  terms  of  the  policy  constituted  the  contract  of  the  parties 
and  precluded  variation  of  them  by  the  agent." 

In  the  case  cited,  the  language  of  the  policy,  limiting  the  au- 
thority of  the  agent,  was  significantly  different  from  that  of  the 
policies  in  this  case.    It  was: — 

.  "No  agent  has  power  in  behalf  of  the  company  to  make  or 
modify  this  or  any  contract  of  insurance,  extending  the  time  for 
paying  the  premium,  to  waive  any  forfeiture  or  to  bind  the  com- 
pany by  making  any  promise,  or  making  or  receiving  any  pres- 
entation or  information." 
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In  this  case  the  corresponding  stipulation  is  "agents  are  not 
authorized  to  modify  this  policy  or  to  extend  the  time  for  paying 
a  premium."  In  the  Moore  Case  the  agent  was  debarred  from 
making  any  contract  of  insurance  in  advance  of  the  issue  of  the 
policy  and  from  receiving  any  information  so  as  to  bind  the  com- 
pany. In  this  case  the  only  restriction  upon  the  agent  is  against 
modifying  the  policy  after  it  is  issued  and  extending  the  time  for 
paying  a  premium. 

In  each  of  these  cases,  as  in  the  Fletcher  Case,  the  Supreme 
Court  held  that  the  terms  of  the  contract  prevented  the  knowl- 
edge of  the  agent  from  estopping  the  insurance  company,  as  it 
would  have  done  in  the  absence  of  such  a  stipulation  in  the  policy. 
In  this,  they  are  to  be  distinguished  from  this  case.  Neither  in 
the  application  nor  in  the  policies  involved  in  this  case  is  there 
any  similar  stipulation  limiting  the  authority  of  the  agent.  The 
only  limitation  upon  the  power  of  the  agent  contained  either  in 
the  application  or  in  the  policy  is  this : — 

"Agents  are  not  authorized  to  modify  this  policy,  or  to  extend 
the  time  for  paying  a  premium." 

The  stipulation  has  no  effect  until  after  the  contract  of  insur- 
ance has  been  consummated  and  the  policy  issued.  It  does  not 
purport  to  limit  the  power  of  the  agent  or  examiner  in  taking  the 
application  or  the  insured's  answers  or  in  reporting  them  to  the 
company.  The  very  provision  upon  which  alone  the  Supreme 
Court  based  its  conclusion  in  the  Fletcher  and  in  the  Moore 
Cases  is  absent  from  the  policies  in  this  case,  and  the  court,  in 
those  cases,  has  said  that,  in  the  absence  of  some  such  stipulation, 
the  knowledge  of  the  agent  or  examiner  would  be  that  of  the 
company. 

The  Moore  Cases  also  differ  from  this  case  in  that  there  was 
no  Georgia  statute  similar  to  the  Florida  statute  with  reference 
to  agency.  The  Supreme  Court,  after  analyzing  the  then  existing 
legislation  in  Georgia  upon  the  subject  of  insurance,  stated  that 
its  only  effect  to  vary  the  law  of  insurance  was  in  providing  that 
in  no  case  should  an  immaterial  false  statement  operate  to  avoid 
the  policy. 

Again,  the  policies  in  the  Moore  Cases  contained  no  stipulation 
that  representations,  in  the  absence  of  fraud,  should  not  be 
deemed  warranties,  the  effect  of  which,  as  construed  by  the 
courts,  is  to  avoid  the  policy  only  for  willfully  and  knowingly 
false  representations,  though  in  the  absence  of  such  a  stipulation, 
an  innocently  false  but  material  representation  would  forfeit  the 
contract. 

Our  conclusion  is  that  under  the  language  of  the  policies  sued 
upon,  and  under  the  Florida  statute  heretofore  set  out,  the  knowl- 
edge of  the  defendant's  agents,  Torrey  and  Hogue,  and  of  its  ex- 
aminers, Kirkpatrick  and  Turberville,  would  be  binding  upon  it, 
unless  there  was  collusion  between  such  agents  and  the  insured  to 
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defraud  the  principal.  There  was  evidence  in  the  record  from 
which  the  jury  might  have  inferred  such  collusion  and  also  evi- 
dence from  which  it  might  have  reached  the  contrary  conclusion. 
The  court  below  instructed  the  jury  fully  and  properly  as  to  the 
effect  of  such  collusion,  and,  in  view  of  this  fact,  its  refusal  to 
give  the  instruction  requested  by  the  defendant  on  this  point  be- 
comes immaterial. 

5.  Finally,  does  the  record  show  that  the  agents  and  examiners 
of  defendant  had  knowledge  at  the  time  the  policies  were  written 
of  the  falsity  of  the  representations  relied  upon  by  defendant  to 
avoid  the  policies?  Both  Torrey  and  Jlogue  knew  of  the  in- 
sured's previous  application  to  the  Prudential  Insurance  Com- 
pany, and  of  its  result.  Kirkpatrick  also  knew  of  the  history  of 
insured's  impacted  or  inverted  tooth  and  of  the  operation  that 
removed  it.  Hogue  knew  that  Turberville  had  made  no  exam- 
ination of  insured  and  that  Kirkpatrick  had  made  but  a  partial 
one.  There  is  evidence  from  which  the  jury  might  have  inferred 
that  Hogue  deceived  the  insured  and  the  examiners  as  to  what 
was  required,  and  that  there  was  no  collusion  between  the  in- 
sured and  himself  to  falsely  report  the  examination  of  the 
doctors.  The  evidence  as  to  whether  the  insured  had  ever  had 
heart  disease  or  indigestion  previous  to  his  applying  for  the  poli- 
cies sued  upon  is  too  unsatisfactory  to  be  a  sufficient  ground  for 
avoiding  the  policies,  even  if  it  were  not  known  to  defendant. 

It  is  contended  that  the  knowledge  of  defendant's  agents  and 
examiners  was  acquired  in  a  different  transaction,  namely,  the 
previous  soliciting  and  examining  of  the  insured  for  the  Pruden- 
tial Life  Insurance  Company,  and,  having  been  so  acquired, 
should  not  bind  the  defendant.  However,  the  previous  transac- 
tion was  of  recent  happening,  and  the  knowledge  then  acquired  is 
shown  not  to  have  passed  out  of  the  recollection  of  defendant's 
agents,  but  was  rehearsed  during  his  examination  for  the  policies 
sued  on  and  when  his  application  therefor  was  taken ;  and,  having 
been  within  the  actual  knowledge  of  the  agents,  it  should  be  im- 
puted to  the  defendant,  without  reference  to  how  or  when  ac- 
quired. If  it  was  then  actually  known,  it  was  the  duty  of  de- 
fendant's agents  to  have  communicated  it  to  defendant,  and,  if 
the  jury  found  that  there  was  no  collusion  on  their  part  with  the 
insured,  the  insurer  would  be  chargeable  with  knowledge  of  what 
its  agents  then  actually  knew. 

We  think  the  charge  of  the  court  fairly  presented  the  law,  as 
we  have  stated  it  to  be,  to  the  jury,  and  that  the  refused  instruc- 
tions, when  not  consistent  with  it,  were  erroneous  and  properly 
refused.  Taken  in  connection  with  the  entire  charge,  we  find  no 
error  in  the  court's  reference  to  Hogue,  as  defendant's  agent,  or  in 
the  statement  that  the  agents'  and  examiners'  knowledge  was  im- 
putable to  the  defendant.    The  court  also  told  the  jury  that  col- 
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lusion  between  the  insured  and  the  defendant's  agents  would  pre- 
vent this  imputation. 

We  find  no  error  in  the  record. 

Affirmed. 


♦  ♦♦ 


UNITED   STATES   DISTRICT   COURT. 

N.  D.  New  York. 


In   re   draper.* 

BANKRUPTCY— PROPERTY  BELONGING  TO  ESTATE-LIFE 
INSURANCE  POLICY— "CASH  SURRENDER  VALUE." 

Bankr.  Act  July  i,  1898,  c.  541,  §  70a,  30  Stat.  565  (U.  S.  Comp.  St.  1901, 
P-  3451 )»  providing  that  life  insurance  policies  belonging  to  a  bank- 
rupt, having  a  cash  surrender  value,  shall  belong  to  his  estate  in 
bankruptcy  unless  redeemed,  is  not  confined  to  policies  in  which  the 
cash  surrender  value  is  expressly  stated,  but  includes  those  having 
a  cash  surrender  value  by  the  concession  or  practice  of  the  company 
issuing  them;  and  hence  a  policy  on  a  bankrupt's  life  payable  to  his 
wife  if  she  survived  him,  otherwise  to  his  estate  or  any  designated 
beneficiary,  he  having  the  absolute  right  to  change  the  beneficiary  at 
any  time,  and  which,  though  having  no  cash  surrender  value,  gave 
him  the  right,  if  he  lived  beyond  a  stated  term,  to  receive  the  value  of 
the  policy  in  cash  or  paid-up  insurance,  was  property  which  passed  to 
the  bankrupt's  trustee. 

(For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  194,  201,  202,  213-217,  223, 
224;    Dec.  Dig.  §  I43-) 

In  bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  John  N. 
Draper.  Petition  to  review  a  referee's  decision  holding  that  a  certain 
insurance  policy  on  the  bankrupt's  life  passed  to  the  trustee  as  an  asset 
of  the  estate.    Affirmed. 

Arthur  T.  Johnson,  of  Gouverneur,  N.  Y.,  for  Bankrupt. 
D.  M.  Hazelton,  of  Gouverneur,  N.  Y.,  for  Trustee. 

Ray,  D.  J. 

February  8,  1899,  John  N.  Draper,  now  bankrupt,  insured  his 
life  in  the  New  York  Life  Insurance  Company  in  the  sum  of 
$2,500,  under  policy  No.  922,206,  and  which  policy  stales  that : — 

"New  York  Life  Insurance  Company  by  this  policy  of  insurance 
agrees  to  pay  twenty-five  hundred  dollars  to  Nellie  C.,  wife  of  the 
insured,  or,  in  the  event  of  her  prior  death  to  the  insured's  ex- 
ecutors, administrators  or  assigns,  or  to  such  other  beneficiary  as 
may  be  designated  by  the  insured  as  hereinafter  provided,  at  the 
home  office  of  the  company,  in  the  city  of  New  York,  immediately 

*  Decision  rendered,  Feb.  27,  1914.    211  Fed.  Rep.  230. 
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upon  receipt  and  approval  of  proofs  of  the  death  of  John  N. 
Draper,  of  Gouverneur,  in  the  county  of  St.  Lawrence,  state  of 
New  York  (herein  called  the  insured.)" 

By  express  provision  it  is  incontestable  after  being  in  force  one 
full  year  provided  the  premiums  have  been  duly  paid,  and : — 

"The  contract  is  made  in  consideration  of  the  written  application 
of  the  insured,  which  is  a  part  of  this  contract^  and  in  further 
consideration  of  the  annual  premium  of  fifty-seven  dollars  and 
thirty-eight  cents  to  be  paid  in  advance,  and  of  the  payment  of  a 
like  sum  on  the  8th  day  of  February  in  every  year  thereafter 
during  the  continuation  of  this  policy." 

It  is  a  part  of  the  policy  that : — 

"The  insured  may  at  any  time  during  the  continuance  of  this 
policy,  provided  the  policy  is  not  then  assigned,  change  the  bene- 
ficiary or  beneficiaries  by  written  notice  to  the  company,  at  its 
home  office,  accompanied  by  this  policy;  such  change  to  take 
eflfect  on  the  indorsement  of  same  on  the  policy  of  the  company." 

The  insured,  John  N.  Draper,  paid  the  premiums  down  to  the 
time  of  his  bankrtjptcy,  and  such  policy  had  not  been  assigned. 
Neither  had  the  beneficiary  been  changed.  The  contract  also  con- 
tains the  following  "special  advantages": — 

"Guarantees  at  End  of  Accumulation  Period. 

"This  policy  participates  in  surplus  as  hereinafter  provided, 
but  no  dividend  shall  be  apportioned  to  it  until  the  end  of  its 
accumulation  period,  which  is  twenty  years,  and  ends  on  the 
eighth  day  of  February  in  the  year  nineteen  hundred  and  nine- 
teen. If  the  insured  is  then  living,  and  if  the  premiums  have 
been  duly  paid  to  that  date,  and  not  otherwise. 

"The  company  will  apportion  a  dividend  to  the  insured,  who 
shall  have  the  option  of  continuing,  or  discontinuing,  this  poHcy 
under  one  of  the  following 

"Eight  Accumulation  Benefits: 

"(1)  Receive  the  dividend,  in  cash,  and  continue  this  policy  at 
the  same  premium  rate;  or 

"(2)  Receive  the  dividend,  converted  into  an  annual  income 
for  life,  and  continue  this  policy  at  the  same  premium  rate ;  or 

"(3)  Receive  the  dividend,  converted  into  additional  paid-up 
insurance,  subject  to  evidence  of  sound  health  satisfactory  to  the 
company,  and  continue  this  policy  at  the  same  premium  rate ;  or 

"(4)  Receive  the  dividend,  in  cash,  and  receive  paid-up  in- 
surance of  twelve  hundred  and  seven  dollars,  and  discontinue 
this  policy  (evidence  of  sound  health  will  not  be  required) ;  or 

"(5)  Receive  the  dividend,  in  cash,  and  receive  paid-up  insur- 
ance of  seven  hundred  and  sixty-seven  dollars^  and  receive  an 
annual  income  for  life  of  twenty-three  and  1/100  dollars,  and 
discontinue  this  policy  (evidence  of  sound  health  will  not  be 
required)  ;  or 
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*'(6j  Receive  the  entire  cash  value,  as  stated  below,  in  cash, 
and  discontinue  this  policy;  or 

**(/)  Receive  the  entire  cash  value,  as  stated  below,  converted 
into  an  annual  income  for  life,  and  discontinue  this  policy;  or 

•*(8)  Receive  the  entire  cash  vaiue,  as  stated  below,  converted 
into  paid-up  insurance,  and  discontinue  this  policy  (evidence  of 
sound  health  will  not  be  required). 

"The  company  guarantees  that  the  entire  cash  value  of  this 
policy  at  the  end  of  the  accumulation  period  shall  be  seven 
hundred  and  sixty-seven  dollars,  and  in  addition  thereto  the  cash 
dividend  then  apportioned  by  the  company." 

By  other  provisions  the  policy  cannot  be  forfeited  after  having 
been  in  force  full  three  years  whether  further  premiums  are  paid 
or  not. 

It  is  evident  that  the  beneficiary  named,  Nellie  C,  has  no  right 
or  interest  in  the  policy  which  cannot  be  terminated  by  the  action 
of  the  insured.  No  present  "cash  surrender  value'  is  provided 
for  in  the  policy,  and  no  proof  was  given  that  it  has  any  at  this 
time.  It  has  such  a  value  at  the  end  of  twenty  years;  that  is, 
five  years  hence.  It  has  considerable  value,  of  course.  If 
Nellie  C.  should  die  prior  to  the  death  of  John  N.  Draper,  then 
the  policy  is  payable  to  his  executors,  etc.  If  she  does  not,  then 
at  the  end  of  twenty  years  Draper  may  take  certain  benefits,  etc., 
and  he  at  any  time  may  change  the  beneficiary. 

Section  70b.  of  the  Bankruptcy  Act  relating  to  the  "title  to 
property"  provides,  amongst  other  things,  as  follows : — 

"Provided,  that  when  any  bankrupt  shall  have  any  insurance 
policy  which  has  a  cash  surrender  value  payable  to  himself,  his 
estate,  or  personal  representatives,  he  may,  within  thirty  days 
after  the  cash  surrender  value  has  been  ascertained  and  stated  to 
the  trustee  by  the  company  issuing  the  same,  pay  or  secure  to  the 
trustee  the  sum  so  ascertained  and  stated,  and  continue  to  hold, 
own,  and  carry  such  policy  free  from  the  claims  of  the  creditors 
participating  in  the  distribution  of  his  estate  under  the  bankruptcy 
proceedings,  otherwise  the  policy  shall  pass  to  the  trustee  as 
assets." 

In  Hiscock,  Trustee,  etc.,  vs.  Mertens,  205  U.  S.  202,  27  Sup. 
a.  488,  51  L.  Ed.  771,  it  was  held:— 

"The  provisions  in  section  70a  of  the  Bankruptcy  Act  of  1898 
that  a  bankrupt,  having  policies  of  life  insurance  payable  to  him- 
self and  which  have  a  cash  surrender  value,  may  pay  the  trustee 
such  value  and  thereafter  hold  the  policies  free  from  the  claims 
of  creditors,  are  not  confined  to  policies  in  which  the  cash  sur- 
render value  is  expressly  stated,  but  permit  the  redemption  by  the 
bankrupt  of  policies  having  a  cash  surrender  value  by  the  con- 
cession or  practice  of  the  company  issuing  the  same." 

In  Matter  of  White,  23  Am.  Bankr.  Rep.  90,  174  Fed.  333,  98 
C.  C.  A.  205,  26  L.  R.  A.  (N.  S.)  451,  the  policy  of  insurance 
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was  payable,  as  here,  to  the  wife,  if  she  survived  him.  If  she 
did  not,  it  was  payable,  as  here,  to  his  estate.  Then  if,  after  pay- 
ment of  two  annual  premiums,  the  policy  lapsed  for  nonpayment 
of  premiums,  the  company  would,  on  the  decease  of  the  insured, 
issue  a  policy  of  paid-up  insurance  for  a  certain  amount  to  the 
beneficiary.  Here  there  is  a  similar  "special  advantage"  not 
necessary  to  recite. 

But  the  case  now  before  this  court  is  controlled  by  In  re 
Hettling  (C.  C.  A.  2d  Circuit)  175  Fed.  65,  99  C.  C.  A.  87.  The 
syllabus  is  as  follows : — 

"A  policy  of  insurance  on  the  life  of  a  bankrupt,  payable  to  his 
wife  if  she  survives  him,  otherwise  to  his  estate  or  any  designated 
beneficiary,  and  which,  while  having  no  cash  surrender  value, 
gives  him  the  right  to  change  the  beneficiary  at  any  tune  and  the 
privilege  of  several  options  if  he  lives  beyond  a  stated  term, 
among  which  are  to  receive  its  then  value  in  cash  or  paid-up  in- 
surance, is  property  of  the  bankrupt  which  passes  to  his  trustee." 

The  court  said : — 

"The  policy  has  no  cash  surrender  value,  but  the  insured  is 
given  the  power  to  change  the  beneficiary  at  any  time.  If  he  sur- 
vive his  wife  the  policy  is  payable,  not  to  her,  but  to  his  estate; 
and,  if  he  live  beyond  the  term  of  twenty  years,  he  is  given 
several  options,  some  of  which  are :  To  receive  any  accumulated 
dividends  in  cash  or  the  entire  cash  value  of  the  property,  or  to 
receive  the  entire  cash  value  converted  into  an  annual  income  for 
life.  These  are  property  rights,  as  pointed  out  in  our  decision  in 
Re  White  (handed  down  herewith)  174  Fed.  333  (98  C.  C.  A. 
205,  26  L.  R.  A.  [N.  S.]  451),  that  jiass  to  the  trustee  under 
section  70a  (5)  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541, 
30  Stat.  565  [U.  S.  Comp.  St.  1901,  p.  3451])." 

This  policy  in  its  terms  is  the  same  as  that  in  the  Hettling  C^se, 
supra. 

It  follows  that  there  will  be  an  order  affirming  the  order  of  the 
referee. 
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SUPREME  COURT  OF  ILLINOIS. 

NYMAN 

vs, 

MANUFACTURERS'  &  MERCHANTS'  LIFE  ASS'N  * 

1.  INSURANCE— LIFE      INSURANCE— ACTIONS— JURY      QUES- 

TION. 

In  an  action  upon  a  life  policy,  the  question  whether  the  insured  at  the 
time  of  her  application  made  misrepresentations  as  to  the  state  of 
her  health  and  as  to  when  she  was  last  visited  by  a  physician  held, 
under  the  evidence,  for  the  jury. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

2.  INSURANCE  —  LIFE  INSURANCE  —  ACTIONS  —  JURY  QUES- 

TION. 

In  an  action  on  a  life  policy,  the  submission  to  the  jury  of  the  question 
whether  the  insured  was  in  good  health  at  the  time  she  received  the 
policy  held  improper,  where  the  uncontradicted  evidence  showed  she 
was  in  bad  health  at  the  time. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

3.  INSURANCE— LIFE  INSURANCE— WAIVER  OF  CONDITION. 
Where  a  life  insurance  company  did  not  know  that  the  insured,  at  the 

time  she  received  her  policy  and  paid  the  first  premium,  was  not  in 
good  health,  the  insurers  receipt  of  subsequent  premiums  during  the 
insured's  last  illness  was  not  a  waiver  of  the  provision  that  the  policy 
should  take  effect  only  on  condition  that  the  insured  was  in  good 
health  at  the  time  it  was  received. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  253-262;  Dec.  Dig.  §  141.) 

4.  TRIAL— INSTRUCTIONS— SUBMISSION   OF   ISSUES. 

It  is  improper  for  the  court  to  refuse  to  submit  an  issue  of  the  defense, 
where  there  is  some  evidence  in  its  support,  even  though  it  is  not 
sustained  by  the  preponderance  of  the  evidence. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  3^,  333,  338-34i»  365 ;  Dec.  Dig. 
§  139.) 

Error  to  Appellate  Court,  Second  District,  on  appeal  from  Circuit 
Court,  Winnebago  County;   Arthur  H.  Frost,  Judge. 

Assumpsit  by  Carl  O.  Xyman  against  the  Manufacturers'  &  Mer- 
chants* Life  Association  There  was  a  judgment  for  plaintiff  (182  111. 
App.  Sii)»  and  defendant  brings  error.    Reversed  and  remanded. 

Botsford  &  McCarthy,  of  Elgin  (R.  K.  Welsh,  of  Rockford,  of 
counsel),  for  Plaintiff  in  Error. 

J.  E.  Goembel,  of  Rockford  (Walter  E.  Healy,  of  Elgin,  and  G.  R. 
Beverley,  of  counsel),  for  Defendant  in  Error. 

*  Decision  rendered,  Feb.  21,   1914.     Rehearing  denied,  April  9,   1914. 
104  N.  E.  Rep.  653. 
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Farmer,  J. 

Carl  O.  Nyman,  defendant  in  error  (hereafter  called  plain- 
tiff), brought  an  action  of  assumpsit  in  the  Circuit  Court  of  Win- 
nebago County  on  December  24,  1910,  against  the  Manufacturers' 
&  Merchants'  Life  Association,  plaintiff  in  error  (hereafter 
called  defendant),  to  recover  on  a  certain  contract  of  insurance 
or  benefit  certificate  issued  by  defendant  on  the  life  of  Anna  S. 
Nyman,  in  which  benefit  certificate  plaintiff,  her  son,  was  named 
as  beneficiary.    The  amount  of  such  benefit  certificate  was  $2,000. 

The  declaration  alleged  the  issuance  on  April  15,  1910,  and 
subsequent  delivery,  of  the  benefit  certificate  to  insured,  naming 
plaintiflf  as  beneficiary ;  the  payment  of  assessments  by  insured  as 
they  became  due;  the  death  of  insured  June  22,  1910,  that  proof 
of  death  was  furnished  the  defendant  about  Tune  30,.  1910;  and 
that  defendant  had  not  paid  plaintiflf,  as  beneficiary,  the  amount 
of  the  benefit  certificate  ($2,000),  but  refused  to  do  so. 

Defendant  filed  the  general  issue  and  three  special  pleas.  The 
first  and  second  special  pleas  averred  that  plaintitf 's  only  cause  of 
action  set  out  in  the  declaration  was  founded  upon  the  alleged 
contract  of  insurance,  which  was  made  up  of  a  benefit  certificate, 
an  application  for  membership,  and  the  by-laws  oi  the  asso- 
ciation ;  that  the  insured,  Anna  S.  Nyman,  agreed  and  warranted 
that  the  answers  to  the  questions  in  said  application  made  by  her 
were  true ;  that  she  agreed  such  answers  should  f omi  a  part  of 
the  contract  of  insurance;  that  in  and  by  the  said  benefit  certifi- 
cate it  was  agreed  that  the  warranties  were  part  of  the  contract, 
and  the  certificate  was  issued  in  reliance  upon  the  warranties  in 
the  application  and  the  truth  of  the  answers  therein  contained. 
The  first  special  plea  avers  the  application  of  Anna  S.  Nyman 
to  defendant  was  made  April  11,  1910,  and  that  in  said  application 
she  was  asked  the  question,  "Are  you  in  good  health?"  to  which 
she  answered,  "Yes."  The  plea  avers  that  said  answer  was 
untrue,  and  that  said  Anna  S.  Nyman  was  not  then  in  good 
health,  but  was,  at  that  time,  afflicted  with  Bright's  disease  and 
other  sickness,  by  reason  of  which  the  contract  of  insurance  was 
void  and  of  no  effect.  The  second  special  plea  avers  that  in  her 
application  Anna  S.  Nyman  was  asked,  *'When  were  you  last 
attended  by  a  physician?"  to  which  question  she  answered, 
"About  two  years."  The  plea  concludes  substantially  as  the  first 
special  plea.  The  third  special  plea  avers  that  the  benefit  certif- 
icate contained,  among  other  things  the  provision:  "This  certif- 
icate to  take  effect  and  be  in  force  only  on  the  day  received  by 
the  member  and  on  condition  that  she  then  be  in  good  health." 
The  plea  avers  that  on  the  date  of  the  delivery  of  the  certificate 
Anna  vS.  Nyman  was  afflicted  with,  aftd  was  then  being  treated 
for,  a  fatal  malady  or  disease  known  as  Bright's  disease;  that 
said  Anna  S.  Nyman  knew  she  was  not  in  good  health ;  and  that 
the  defendant  association  did  not  learn  of  that  fact  until  after 
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her  death.  Copies  of  the  application  were  filed  with  and  made 
part  of  the  special  pleas. 

Plaintiff  filed  replications  to  the  first  and  second  pleas,  aver- 
ring that  the  answers  to  the  questions  set  out  in  said  pleas  were 
true  and  to  the  third  plea,  that  Anna  S.  Nyman  was  in  good 
health  when  the  certificate  was  received  by  her,  and  was  not 
suflFering  from  the  malady  known  as  Bright's  disease.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
the  amount  of  the  certificate,  with  interest  thereon.  On  appeal 
by  defendant  to  the  Appellate  Court  for  the  Second  District,  the 
judgment  was  affirmed,  and  the  record  is  brought  to  this  court 
for  review  by  writ  of  certiorari. 

At  the  conclusion  of  all  the  evidence  defendant  moved  the 
trial  court  to  direct  a  verdict  in  its  favor.  The  action  of  the 
court  in  overruling  this  motion  and  in  giving  one  instruction  for 
plaintiff  are  the  questions  raised  upon  the  record  in  this  court. 

[11  Defendant  insists  the  evidence  shows  that  the  statements 
of  Anna  S.  Nyman  in  her  application  that  she  was  in  good  health 
and  that  it  had  been  two  years  since  she  was  last  attended  by  a 
physician  were  false;  also  that,  when  the  certificate  was  delivered 
to  said  Anna  S.  Nyman  April  19,  1910,  she  was  fatally  ill  with 
Bright's  disease :  that  she  knew  she  was  so  afflicted ;  and  that  de- 
fendant did  not  know  it  until  after  her  death.  Whether  the 
answers  made  to  the  questions  in  the  application  for  the  certifi- 
cate were  true  or  false,  and  whether  the  insured  was  afflicted 
with  Bright*s  disease  when  the  certificate  was  delivered  to  her, 
were  by  the  pleadings  made  issues  of  fact  to  be  determined  from 
the  evidence.  The  error  assigned  on  the  refusal  of  the  instruc- 
tion to  direct  a  verdict  for  defendant  renders  necessary  an  exam- 
ination of  the  evidence. 

The  application  for  the  certificate  was  made  April  11,  1910, 
and  recites  that  Anna  S.  Nyman  is  by  occupation  a  housewife ; 
that  she  is  forty-nve  years  old;  and  that  the  beneficiary  named 
in  the  certificate  is  her  son.  It  further  recites  that  the  declara- 
tions in  the  application  were  made  and  signed  by  the  applicant  in 
the  presence  of  the  medical  examiner  of  defendant.  In  answer 
to  questions  in  said  application,  the  applicant  stated  she  was  in 
good  health  and  was  last  attended  by  a  physician  about  two  years 
before.  The  medical  examiner  of  defendant  in  his  report  stated 
that,  after  a  physical  examination  of  the  applicant  and  chemical 
examination  of  urine,  he  found  her  pulse  72  and  regular;  tem- 
perature 98  2/5 ;  height  5  feet  7  inches ;  weight  127  pounds ;  chest 
measurement  32;  expiration  30;  inspiration  34;  and  that  upon 
examination  of  the  urine  the  reaction  was  acid,  specific  gravity 
10.20.  and  that  there  was  no  albumen  or  sugar.  The  medical  ex- 
aminer stated  the  applicant  was  a  first-class  risk.  This  examina- 
tion was  made  April  11,  1910.  Thereafter  the  certificate  was  is- 
sued, and  on  the  19th  of  April,  1910,  it  was  delivered  by  a  repre- 
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sentative  of  defendant  to  Anna  S.  Nyman.  On  that  day  she  con- 
sulted Dr.  Hanson  at  his  office.  The  doctor  testified  he  found 
her  suffering  from  gastritis,  catarrh  of  the  stomach,  and  dropsy 
or  swelling  of  the  legs,  also  from  an  accumulation  of  water  in  the 
abdominal  cavity.  At  that  time  the  doctor  did  not  examine  her 
urine,  but  did  examine  it  the  21st  of  April.  He  found  it  to  con- 
tain albumen,  and  diagnosed  her  principal  trouble  as  Bright's 
disease.  He  testified  it  would  be  difficult  to  tell  how  long  she  had 
been  so  afflicted,  but  the  disease  was  in  a  chronic  form,  and  might 
have  existed  two  or  three  months,  or  probably  longer.  He  testi- 
fied it  must  have  existed  at  least  two  months  or  more.  He 
treated  Mrs.  Nyman  until  the  18th  or  19th  of  Ma}',  during  which 
time  he  saw  her  almost  every  day,  made  several  examinations  of 
the  urine,  and  testified  she  was  suflFering  from  Bright's  disease 
during  all  that  period  Dr.  Fitch  examined  her  on  May  20th  and 
23d.  In  his  affidavit  accompanying  the  proofs  of  death,  he  stated 
she  had  Bright's  disease,  and  that  its  duration,  from  the  history 
given  him,  was  two  or  three  months.  Dr.  Kimball  was  called  to 
see  Mrs.  Nyman  June  8th,  and  visited  her  six  or  eight  times 
between  that  time  and  her  death,  which  occurred  June  22d.  He 
diagnosed  her  trouble  as  Bright's  disease,  and  said  her  condition 
was  hopeless,  and  she  was  near  the  end  when  he  first  saw  her.  He 
testified  the  cause  of  her  death  was  Bright's  disease.  In  his 
sworn  certificate  accompanying  the  proofs  of  death,  he  gave  the 
duration  of  the  disease  as  two  or  three  months. 

According  to  the  medical  testimony,  there  are  two  forms  of 
Bright's  disease — acute  and  chronic.  The  acute  form  usually 
follows  some  infectious  or  other  disease,  and  is  not  of  long  dura- 
tion. The  chronic  form  is  not  of  sudden  development,  and  may 
continue  over  a  considerable  period  of  time.  Both  parties  on  the 
trial  introduced  medical  witnesses  to  whom  they  propounded 
hypothetical  questions.  The  questions  to  defendant's  witnesses 
embraced  the  symptoms  and  conditions  of  Mrs.  Nyman  testified 
to  by  Dr.  Hanson  as  existing  on  the  19th  of  April,  and  the  symp- 
toms and  conditions  described  by  Drs.  Fitch  and  Kimball  as  ex- 
isting subsequently  and  up  to  the  time  of  her  death.  Assuming 
those  conditions  to  have  existed,  the  medical  witnesses  testified 
that,  in  their  opinion,  Mrs.  Nyman  had  Bright's  disease  on  the 
19th  day  of  April  and  prior  thereto.  The  hypothetical  questions 
asked  plaintiflf's  medical  witnesses  embraced  the  statements  made 
as  to  the  physical  condition  of  Mrs.  Nyman  in  the  report  of  the 
medical  examiner,  and,  upon  the  assumption  her  condition  was  as 
reported  by  said  medical  examiner,  the  witnesses  gave  it  as  their 
opinion  that  she  was  in  good  health  on  the  ilth  day  of  April, 
1910,  and  was  not  afflicted  with  Bright's  disease  on  the  i9th  day 
of  said  month. 

The  proof  shows  that  Mrs.  Nyman  died  from  chronic  Bright's 
disease    June  22,   1910.     According  to  the  medical  examiner's 
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report,  she  was  not  afflicted  with  the  disease  on  the  llth  of  April. 
According  to  the  testimony  of  Dr.  Hanson  and  some  ot,her 
medical  witnesses,  it  haa  existed  for  some  time  prior  to  April 
19th.  To  this  extent  there  was  a  conflict  in  the  evidence  as  to  the 
condition  of  Mrs.  Nyman's  health  on  the  llth  day  of  April. 
Upon  the  issue  made  by  the  second  special  plea,  Dr.  llanson  tes- 
tified Mrs.  Nyman  told  him,  when  she  called  at  his  office  April 
19th,  that  she  had  previously  consulted  Dr.  Nyman.  He  did  not 
state  she  mentioned  any  time  nor  whether  it  was  within  two 
years  prior  to  April  llth.  Dr.  Nyman  testified  he  had  visited 
Mrs.  Nyman  once.  He  could  not  give  the  date,  but  thought  it 
was  within  two  months  of  her  death.  Plaintiff  testified  that  Dr. 
Nyman  visited  his  mother  June  16th  or  ISth.  The  court  did  not 
err  in  submitting  to  the  jury  the  issues  made  by  the  first  and 
second  special  pleas.  Union  Bridge  Co.  vs.  Teehan,  190  111.  3/4, 
bO  N.  E.  533;  Chicago  &  Northwestern  Railway  Co.  vs.  Dun- 
leavy,  129  111.  132,  22  N.  E.  15;  Boyce  vs.  Talierman,  183  111. 
115,55  N.  E.  703. 

[2]  The  most  serious  question  is  resented  by  the  issue  made 
by  the  third  special  plea.  We  have  above  referred  to  the  sub- 
stance of  the  testimony  offered  in  support  of  and  in  opposition 
to  that  plea.  The  plea  was  abundantly  sustained  by  the  proof 
offered  by  defendant.  No  one  testified  to  personal  knowledge  of 
the  condition  of  health  of  Mrs.  Nyman  on  April  19th,  except  Dr. 
Hanson.  The  testimony  of  Drs.  Fitch  and  Kimball  tends  to  cor- 
roborate his  testimony  that  she  was  on  that  day  afflicted  with 
Bright's  disease.  If  there  was  no  evidence  fairly  tending  to  con- 
tradict defendant's  proof  upon  that  issue,  the  court  should  have 
directed  a  verdict  for  defendant.  If  there  was  evidence  legiti- 
mately tending  to  rebut  the  plea,  then  the  issue  should  have  been 
submitted  to  the  jury.  Plaintiff  contends  that  the  medical  exam- 
iner's report  made  on  the  llth  day  of  April  tends  to  rebut  de- 
fendant's testimony  that  Mrs.  Nyman  was  not  in  good  health 
when  the  certificate  was  delivered  to  her  April  19th,  This  con- 
tention is  based  upon  the  theory  that  the  medical  examiner's 
report  shows  her  to  have  been  in  good  health  April  llth,  and  that 
it  is  a  legitimate  inference  she  did  not  have  Bright'j  disease  on 
April  19th.  It  is  true  the  medical  examiner's  report  tended  to 
show  Mrs.  Nyman  was  in  good  health  April  llth,  but,  under  the 
conditions  of  this  record,  it  would  be  carrying  the  inference  too 
far  to  say  it  tended  to  show  her  condition  on  the  19th.  The 
proof  is  direct  and  positive  that  on  the  last-named  date  she  was 
not  in  good  health,  and  that  two  months  and  thriee  days  later  she 
died  from  the  disease  the  proof  showed  she  was  suffering  from 
on  that  day.  If  there  had  been  no  proof  of  the  condition  of 
Mrs.  Nyman's  health  on  the  day  the  certificate  was  delivered, 
then  there  would  be  some  force  in  plaintiff's  contention  that  the 
inference  might  be  indulged  that,  if  she  was  in  good  health  on 
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April  11th,  she  so  continued  until  the  19th.  But  no  such  in- 
ference can  be  indulged,  when  the  uncontradicted  prool  shows 
she  was  in  bad  health  the  day  the  certificate  was  delivered  and 
so  continued  until  her  death.  Defendant  proved  its  third  special 
plea,  and,  in  our  opinion,  plaintiff  offered  no  evidence  that 
legitimately  tended  to  rebut  defendant's  evidence.  The  trial 
court  therefore  erred  in  refusing  to  direct  a  verdict  in  favor  of 
defendant  under  the  issue  made  by  the  third  special  plea.  IJbby, 
McNeill  &  Libby  vs.  Cook,  222  111.  206,  78  N,  E.  599 

We  are  referred  to  Rhode  vs.  Metropolitan  Life  Ins.  Co.,  129 
Mich.  112,  88  N.  E.  400.  The  policy  sued  on  in  that  case  con- 
tains a  provision  that  the  company  should  not  be  liable  unless  the 
insured  was  alive  and  in  good  health  when  the  policy  was  deliv- 
ered and  the  premium  paid  and  accepted  by  the  company.  In 
the  opinion  the  court  said  there  was  proof  strongly  tending  to 
show  that  the  insured  was  afflicted  with  pulmonary  consumption 
at  the  time  the  policy  was  delivered.  The  medical  examiner's  re- 
port appears  to  have  been  offered  in  evidence  by  plaintiff,  and  its 
competency  was  objected  to  by  defendant.  The  court  held  it  was 
competent,  and  that  it  authorized  submission  of  the  issue  to  the 
jury.  We  do  not  agree  with  that  decision,  and  are  not  disposed 
to  follow  it. 

[31  It  is  further  insisted  by  plaintiff  that  defendant,  by  accept- 
ing and  retaining  premiums  or  assessments  from  the  insured,  is 
estopped  from  denying  the  validity  of  the  certificate.  The  hrst 
premium  was  paid  on  the  day  the  polic)^  was  delivered,  and  the 
last  one  two  days  before  the  insured's  death.  There  is  no  proof 
whatever  that  defendant  or  its  agent  knew,  before  the  death  of 
Mrs.  Nyman,  that,  at  the  time  the  policy  was  delivered  and  the 
first  premium  paid,  she  was  not  in  good  health.  Receiving  pre- 
miums subsequently,  with  knowledge  that  she  was  then  ill,  could 
have  no  significance,  if  defendant  was  ignorant  of  the  fact  that 
the  insured  was  in  bad  health  when  the  policy  was  delivered  and 
the  first  premium  paid.  If  Mrs.  Nyman  had  been  in  good  health 
when  she  received  the  policy  and  paid  the  first  premium,  defend- 
ant would  not  have  been  justified  in  refusing  to  accept  premiums 
if  she  afterwards  became  ill.  The  knowledge  that  would  estop 
defendant  from  denying  liability  in  this  case  must  be  knowledge 
that  the  insured  was  not  in  good  health  when  the  policy  was 
delivered. 

[4]  The  third  instruction  given  on  behalf  of  plaintiff,  after  re- 
citing what  was  necessary  for  plaintiff  to  prove  in  the  first  in- 
stance in  order  to  warrant  a  recovery,  told  the  jury  that,  if  such 
proof  had  been  made,  then  the  verdict  should  be  tor  plaintiff, 
provided  the  jury  further  believed  that  Mrs.  Nyman  was  in 
good  health  at  the  time  she  made  application  for  the  insurance  and 
at  the  time  she  received  the  certificate.  The  instruction  ignored 
the  issue  made  by  the  second  special  plea  as  to  whether  Mrs. 
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Nyman's  statement  in  her  application  was  true  that  she  was  last 
attended  by  a  physician  about  two  years  before.  The  fact  that 
the  plea  was  not  sustained  by  the  weight  or  preponderance  of 
the  evidence  did  not  justify  ignoring  the  issue.  If  there  was  any 
evidence  fairly  tending  to  support  the  plea,  the  defendant  was 
entitled  to  the  benefit  of  it  and  to  have  it  considered  by  the  jury. 
In  the  form  the  instruction  was  given,  it  was  erroneous.  For  the 
errors  indicated,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.    Second  Department. 


QUICK  ET  AL. 


QUICK.* 

INSURANCE— LIFE  POLICY— BENEFICIARIES— "LEGAL  REP- 
RESENTATIVE." 

Plaintiff's  application  for  life  insurance  recited  that  he  was  married,  and, 
in  answer  to  the  question  as  to  whom  he  designated  to  receive  the 
proceeds  of  the  insurance,  he  wrote  the  word  "estate,"  and  left  blank 
the  answer  to  the  next  question  calling  for  "his  or  her  relationship 
to  you,"  whereupon  a  policy  was  issued  payable  to  insured,  if  living 
on  a  specified  future  date,  otherwise  to  his  legal  representatives. 
Held,  that  the  words  "legal  representatives"  meant  insured's  executors 
or  administrators,  and  not  his  next  of  kin;  and  hence,  he  having 
willed  the  proceeds  to  a  third  person,  they  were  payable  to  his  ex- 
ecutor for  distribution  to  the  legatee. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1459,  1460,  1466,  1485;  Dec. 
Dig.  §  583.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4070-4079; 
vol.  8,  p.  7704.) 

Appeal  from  Special  Term,  Kings  County. 

Action  by  H^nry  F.  Quick  and  another  against  Howard  L.  Quick, 
as  executor  of  the  estate  of  Clarence  W.  Quick,  deceased.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  Jenks,  P.  J.,  and  Burr,  Carr,  Rich,  and  Stapleton,  JJ. 

William  Liebermann,  of  Brooklyn,  for  Appellants. 
Lewis  C.  Grover,  of  Brooklyn,  for  Respondent. 

♦  Decision  rendered,  April   10,  1914.    147  N.  Y.  Supp.  149. 
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Per  Curiam. 
Judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice  Kelly  at 
Special  Term. 

The  opinion  of  Justice  Kelly  at  Special  Term  is  as  follows : — 
The  insurance  policy  in. this  case  is  payable  to  Clarence  \V. 
Quick,  *  *  *  herein  called  the  insured,  on  the  12th  day  of 
June,  1927,  if  the  insured  be  then  living,  *  *  *  or,  upon  *  *  * 
prior  death  of  the  insured,  to  the  legal  representatives  of  the  in- 
sured. The  policy  bears  date  June  12,  1907.  Under  the  terms  of 
the  policy,  the  right  of  revocation  was  reserved,  and  the  insured 
had  power  to  change  the  beneficiary  named  upon  complying  with 
the  rules  of  the  insurance  company.  On  June  27, 1907,  fifteen  days 
after  the  issuance  of  the  policy,  Mr.  Quick  made  his  will,  of 
which  he  appointed  the  defendant,  his  brother,  the  executor.  By 
this  will  he  gave  to  one  Mary  Ellen  Quinn,  wife  of  Robert 
Quinn,  all  moneys  to  become  due  under  this  insurance  policy,  as 
well  as  under  other  policies  mentioned  in  the  will,  reciting  his  in- 
tention *'that  the  said  Mary  Ellen  Quinn  should  receive  all  moneys 
due  under  said  policies,  the  same  as  if  she  were  named  beneficiary 
in  said  policies."  All  the  rest,  residue,  and  remainder  of  the 
property  he  gave,  devised,  and  bequeathed  to  his  wife,  Emma 
Quick.  He  died  May  17,  1912,  leaving  his  widow  and  one  son 
surviving  him.  He  never  changed  the  beneficiary  named  in  the 
policy.  The  question  at  issue  is  whether  the  amount  of  the  insur- 
ance should  go  to  the  widow  and  son,  or  to  the  executor,  to  be 
paid  over  to  Mar\^  Ellen  Quinn,  as  directed  by  the  will.  What 
do  the  words  **legal  representatives  of  the  insured"  mean,  when 
used  in  the  policy  with  reference  to  the  $1,000  insurance  money? 
Did  the  insured  mean  his  next  of  kin,  or  his  executors  or  adminis- 
trators? As  a  general  proposition,  such  words,  used  in  a  will 
with  reference  to  personalty,  mean  executors  or  administrators, 
and  that  meaning  will  be  attributed  to  them,  unless  there  be  facts 
to  show  that  they  were  not  used  in  the  ordinary  sense.  Griswold 
vs.  Sawver,  125  N.  Y.  411,  26  N.  E.  4^S4;  Sulz  vs.  M.  R.  L.  Ass'n, 
145  N.  V.  563,  40  N.  E.  242,  28  L.  R.  A.  379;  Leonard  vs.  Har- 
ney, 173  N.  Y.  353,  66  N.  E.  2.  I  think  the  facts  in  this  case 
show  clearly  that  the  insured  intended  the  money  to  go  to  his 
estate,  and  that  the  words  must  be  interpreted  in  their  ordinar}' 
sense.  The  application  for  insurance  is  in  evidence  signed  by 
deceased.  After  answering  the  question  whether  he  is  single  or 
married,  he  answers,  "Married."  The  very  next  question  is, 
"Whom  do  you  designate  to  receive  the  proceeds,  etc.  ?"  and  his 
answer  is,  "Estate;"  and  it  is  significant  that  the  next  question, 
referring  to  beneficiary,  "his  or  her  relationship  to  you,"  is  fol- 
lowed by  a  blank  or  dash.  I  think  Mr.  Quick  meant  that  the 
policy  should  be  administered  by  his  executors,  or  by  bequest  in 
his  will.  He  certainly  had  his  wife  and  child  m  mind  and  deliber- 
ately used  the  word  "estate."     This  is  confirmed  i)y  his  action 
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fifteen  days  later,  when  he  specifically  bequeaths  this  money  to 
Mary  Ellen  Quinn.  He  lived  for  five  years  thereafter.  I  cannot 
judee  his  motives,  or  the  propriety  of  his  action.  He  is  not  here 
to  explain  them.  I  think  the  money  goes  to  the  executor.  No 
costs. 


♦  •» 


SUPREME  COURT  OF  PENNSYLVANIA. 


FRANCIS 

vs, 

PRUDENTIAL  INS.  CO.  OF  AMERICA.* 

1.  INSURANCE  —  POLICY  —  EXTENDED  INSURANCE  —  FOR- 

FEITURE. 

Where  a  life  insurance  policy  provided  that  if,  at  the  end  of  five  years, 
the  policy  should  become  forfeited,  the  company  would  write  in  lieu 
thereof,  without  any  action  of  the  insured,  a  paid-up  policy  for  five 
years  and  seventy-eight  days,  and  where,  less  than  five  years  before 
his  death  and  five  years  from  the  date  of  the  policy,  insured  stopped 
paying  premiums,  a  sum  which  he  then  owed  the  company  for  loans 
could  not,  in  the  absence  of  any  provision  therefor,  reduce  the  duration 
of  the  extended  insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  935,  938;  Dec.  Dig.  §  367.) 

2.  INSURANCE— POLICY— CONSTRUCTION. 

Ambiguous  conditions  in  an  insurance  policy  should  be  construed  most 

strongly  against  the  insurer. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;    Dec.  Dig. 

§  146.) 

3.  INSURANCE— POLICY— CONSTRUCTION— PRESUMPTION. 

A  life  insurance  policy  in  the  language  of  the  insurer  is  presumed  to 

contain  all  conditions  intended  to  be  imposed. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;   Dec,  Dig. 

§  146.) 

4.  INSURANCE— ACTION   ON   POLICY— QUESTION   FOR  JURY. 
Where,  in  an  action  on  a  life  insurance  policy,  there  was  evidence  that 

defendant,  by  depositing  a  properly  addressed  letter  in  the  mail,  had 
notified  the  insured  of  forfeiture  of  the  policy,  and  plaintiflF  denied 
that  the  notice  had  been  received,  the  question  whether  the  notice 
was  received  was  for  the  jury. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§  668.) 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 
Assumpsit  on  a  life  insurance  policy  by  Tannah  Francis  against  the 

*  Decision  rendered,  Jan.  5,  1914.    90  Atl.  Rep.  205. 
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Prudential  Insurance  Company  of  America.    From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Potter,  Elkin,  and  Moschzisker, 
JJ. 

John  H.  Scott,  James  T.  McDonald,  and  Paul  M.  Sloan,  all  of  Pitts- 
burgh, for  Appellant. 

E.  W.  Arthur  and  W.  S.  Thomas,  both  of  Pittsburgh,  for  Appellee. 

The  facts  appear  by  the  following  opinion  in  the  common  pleas 
of  Reid,  J.,  sur  defendant's  motion  for  a  new  trial,  and  for  judg- 
ment n.  o.  V. : — 

"Plaintiff,  the  widow  of  Joseph  M.  Francis,  sues  to  recover 
upon  a  policy  of  insurance  issued  by  defendant  on  the  life  of  her 
husband.  The  form  of  policy  was  known  as  the  'Annual  Divi- 
dend Whole  Life.'  It  bears  date  January  27,  1899,  and  provides 
for  the  payment  of  the  sum  of  $1,500  to  the  plaintiff,  in  the  event 
of  death  of  the  assured.  The  premium  thereon  was  to  be  paid  in 
(juarterly  installments  of  $13.04. 

"Assured  died  May  20,  1909,  and  due  proofs  of  death  were 
prepared  and  tendered;  but  defendant,  disclaiming  liability,  for 
the  reasons  hereinafter  stated,  declines  to  receive  them. 

"The  policy  in  evidence,  the  original  of  which  is  annexed  to 
plaintiff's  declaration,  contained  (inter  alia)  the  following  provi- 
sions : — 

"  'Privileges — Cash  Loans. 

"  '[Here  follows  provision  for  loans  to  be  based  \i\)on  the  table 
which  is  appended.] 

"  Taid-Up  Life  Policy  or  Extended  Insurance. 

"  'If  this  policy,  after  being  in  force  full  three  years,  shall 
lapse  or  become  forfeited  for  the  nonpayment  of  any  premium  or 
any  note  given  for  a  premium  or  loan  made  in  cash  on  such  policy 
as  security,  or  of  any  interest  on  such  note  or  loan,  it  may  be 
surrendered  for  a  nonparticipating  paid-up  life  policy  as  specified 
in  the  following  table ;  provided  the  policy  is  legally  surrendered 
to  the  company  within  three  months  after  such  lapse  or  for- 
feiture. If  this  policy,  having  lapsed  or  become  forfeited  as 
above,  is  not  surrendered  for  a  paid-up  life  policy,  the  company 
will  write,  in  lieu  of  this  policy,  and  without  any  action  on  the 
part  of  the  insured,  a  nonparticipating  paid-up  tenu  policy  for 
the  full  amount  insured  by  this  policy,  and  to  continue  in  force 
for  the  term  indicated  by  the  following  table  of  extended  insur- 
ance. The  paid-up  term  policy  shall  provide,  however,  that,  in 
case  of  the  death  of  the  insured  within  three  years  from  the  date 
of  such  lapse  or  forfeiture,  there  shall  be  deducted  from  the 
amount  payable  by  the  company  the  sum  of  all  premiums  that 
would  have  become  due  on  this  policy  up  to  the  time  of  the 
death  of  the  insured  if  the  policy  had  continued  in  force,  and  any 
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indebtedness  due  the  company  on  this  policy  at  the  date  of  such 
lapse  or  forfeiture.' 

"Table  Above  Referred  To. 

"The  benefits  stated  in  the  following  table  apply  to  the  original 
sum  insured  only.  If  the  sum  insured  is  increased  by  dividends 
or  otherwise,  the  benefits  will  be  increased ;  but  any  indebtedness 
placed  on  the  policy  will  operate  to  reduce  the  benefits. 

At  End        Cash      Paid-Up  Extended  Ins.  Cash  Sur- 

of.  Loan.        Life  render 

Policy.  Value. 

3  years        $  57  $142  3  years    86  days  $42 

4  years  84  187  4  years  100  days  57 

5  years  107  232  5  years    78  days  84 

"Assured  paid  no  premiums  after  January  27,  1904.  His  quar- 
terly premium  for  April  27,  1904,  became  due,  and,  remaining  un- 
paid, the  policy  not  being  surrendered,  the  foregoing  provision  as 
to  automatic  extension  of  insurance  became  effective,  and,  so  far 
as  the  face  of  the  policy  is  concerned,  assured  became  entitled  to 
the  protection  of  the  policy  for  five  years  and  seventy-eight  days 
thereafter,  or  to  a  period  beyond  the  date  of  his  death  (May  20, 
1909). 

"But  defendant  contends  that,  by  reason  of  the  fact  that  on 
April  27,  1904,  the  assured  was  indebted  to  the  company  for  loans 
advanced  him  on  the  policy,  aggregating,  less  dividends,  the  sum 
of  $86.27,  the  period  of  extended  insurance  was,  "by  actuarial 
computation,'  reduced  to  three  hundred  and  eight  days,  and  termi- 
nated March  1,  1905,  or  almost  four  years  before  the  date  of 
death. 

"The  basis  of  this  defense  is  thus  stated  in  the  affidavit  of 
defense,  and  is  an  excellent  resume  of  tfie  proposition :  'By  ac- 
tuarial computation  the  said  Joseph  M.  Francis,  on  the  27th  day 
of  April,  1904,  became  entitled  to  extended  insurance  under  the 
terms  of  said  policy  for  a  period  of  three  hundred  and  eight 
days,  *  *  *  Qj.  until  March  1,  1905;  that  being  the  term  of 
extended  insurance  allowed  under  said  policy  by  actuarial  com- 
putation of  the  amount  of  the  surrender  value  of  the  said  policy, 
at  the  date  of  its  lapse,  and  the  debt  and  accumulated  interest, 
that  being  the  amount  of  extended  insurance  that  could  be  pur- 
chased by  the  legal  reserve  for  the  policy.' 

"Another  defense  is  that,  demand  having  been  made  by  letter 
for  repayment  of  the  loan,  the  payment  not  having  been  made,  the 
policy  became  forfeited  and  void  under  the  following  provisions 
in  the  loan  certificate  signed  by  assured  when  he  became  a 
borrower :  *That,  if  the  said  loan,  with  the  accumulated  interest, 
shall  become  equal  to  the  legal  reserve  for  the  said  policy,  the 
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company  may  demand  immediate  payment  of  said  loan,  or  any 
part  thereof,  with  all  interest  accumulated  and  accrued  thereon, 
and  if  the  same  be  not  paid  to  the  company  within  thirty  days 
after  due  notice  by  mail,  or  otherwise,  the  said  policy  shall  become 
forfeited  and  void.' 

"It  is  contended  by  defendant  that  this  language  is  also  to  be 
read  into  the  terms  of  the  policy  as  to  extended  insurance,  and  the 
latter  to  be  interpreted  by  the  foregoing  expressions  as  to  the 
period  'when  said  loan,  with  accumulated  interest,  shall  become 
equal  to  the  legal  reserve  for  said  policy.' 

"It  was  strenuously  contended  at  the  trial,  and  as  strenuously 
now  urged  here,  that  the  only  rational  interpretation  of  the  clauses 
referred  to  is  to  the  effect  that  it  was  the  purpose  and  intention  of 
the  parties  that  only  such  amount  of  extended  insurance  should 
be  allowed  as  the  legal  reserve  would  purchase,  and  that  the  five- 
year  and  seventy-eight-day  period,  specified  in  the  table,  must  be 
disregarded  accordingly. 

"The  court  refused  to  allow  the  testimony  of  the  actuary  of 
the  company  as  to  the  method  of  computation,  and  the  result  thus 
obtained  in  contradiction  to  the  written  language  of  the  parties, 
to  reduce  the  period  of  extended  insurance  to  the  point  required 
l\y  defendant's  theory,  and  held  that  no  part  of  the  language  of 
the  policy  or  of  the  loan  certificate  was  susceptible  of  such  inter- 
pretation. 

"The  defense  was  accordingly  limited  to  the  question  of  the 
receipt,- or  nonreceipt,  by  assured  of  the  letter  notifying  him  of 
the  demand  for  repayment  of  the  loans,  in  default  of  which  the 
policy  would  be  forfeited. 

"The  jury  found  a  verdict  for  plaintiff,  allowing  defendant 
credit  for  the  amount  of  the  loans,  with  interest;  that  being  in 
accordance  with  the  court's  interpretation  of  the  contract  as  to 
reduction  of  benefits  by  reason  of  indebtedness. 

"Defendant  moved  for  a  new  trial,  and  for  judgment  non 
obstante  veredicto.    We  arc  now  to  consider  these  motions. 

"It  may  be  that  the  method  proposed  by  the  company  to  de- 
termine the  value  of  extended  insurance  is  an  equitable  one,  and 
that  it  will  be  well,  in  future,  to  so  write  its  policies  as  to  pro- 
vide for  it;  but  we  cannot  read  into  a  contract  an  elaborate  sys- 
tem of  scientific  actuarial  computations,  unless  it  be  so  'nomi- 
nated in  the  bond.'  No  such  contract  can  be  found.  Under  the 
headline;  Taid-Up  Life  Policy  or  Extended  Insurance,'  the  only 
limitation  upon  the  right  of  the  assured  to  have  a  policy  'to  con- 
tinue in  force  for  the  term  indicated  by  the  following  table  of  ex- 
tended insurance'  is  that,  in  the  event  of  any  existing  indebted- 
ness, it  shall  be  deducted  before  the  payment  of  the  amount  of 
the  policy. 

"The  clause  following  the  line,  'Table  Above  Referred  To/ 
which  reads,  'if  the  sum  insured  be  increased  by  dividends  or 
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otherwise,  the  benefits  will  be  increased,  but  any  indebtedness 
placed  on  the  policy  will  operate  to  reduce  the  benefits,'  must  be 
read  in  connection  with  the  language  quoted  above,  which  ap- 
plies to  payment  of  debts  at  time  of  any  policy  falling  due ;  and 
such  deduction,  by  which  the  amount  of  the  payment  or  'benefit' 
is  reduced,  is  the  logical  and  natural  result  of  the  use  of  the 
terms. 

"In  the  first  place,  the  policy  expressly  and  emphatically  says 
that  such  extended  insurance  will  be  issued  to  continue  in  force 
for  the  term  indicated,  i.  e.,  five  years  and  seventy-eight  days — 
not  for  such  fractional  part  of  five  years  and  seventy-eight  days 
as  computation  by  actuary  might  show  the  reserve  fund  value, 
set  apart  for  this  particular  policy,  would  purchase. 

"Can  the  phrase  'reduction  of  benefits'  be  read  to  mean  that  the 
parties  must  submit  the  question  of  the  extended  term  to  an  ac- 
tuary and  delve  into  the  financial  policy  and  accounting  system  of 
defendant  before  it  can  be  known  to  what  extended  insurance  the 
assured  shall  be  entitled — notwithstanding  the  printed  language 
carefully  chosen  by  the  company  itself? 

"The  language  of  the  loan  certificates,  instead  of  supporting 
the  defendant's  contention,  is,  if  anything,  a  complete  answer  to 
its  position.  It  is  said  that  the  terms  of  these  documents  must  be 
read  into  the  policy.  So  they  must,  to  determine  the  rights  of 
the  parties  as  to  loans  and  the  penalties  for  noncompliance  with 
the  terms  of  these  loans — ^but  not  to  aflfect  the  portions  of  the 
policy  not  otherwise  involved.  Thus  the  language  that,  'if  the 
loan,  with  accumulated  interest,  shall  become  equal  to  the  legal 
reserve  for  said  policy,  the  company  may  demand  immediate 
payment,'  surely  cannot  mean  that  the  applicant  thereby  agrees 
that  the  previous  positive  period  fixed  as  that  of  extended  in- 
surance shall  by  such  a  collateral  agreement,  be  entirely  changed, 
and  a  new  system  agreed  upon  to  determine  his  rights  as  to  such 
extended  insurance.  True,  this  provision  may  be  the  beginning 
of  a  process  of  entirely  terminating  all  of  the  rights  of  the  as- 
sured ;  but  it  is  not  the  beginning  of  a  new  contract  to  thereafter 
govern  the  policy  and  the  parties — save  as  a  measure  in  terrorem. 
It  provides  a  penalty,  is  in  itself  a  complete  remedy  in  case  of 
default;  but  that  very  fact,  and  the  careful  preparation  of  such 
means  of  action,  outside  the  terms  of  the  policy,  clearly  indicate 
the  purpose  that  it  shall  have  no  further  effect. 

''If  there  be  an  ambiguity  in  the  terms  of  this  policy,  it  must 
be  construed  most  favorably  to  the  beneficiary;  the  language  of 
Smith  vs.  Life  Insurance  Co.,  103  Pa.  177,  49  Am.  Eep.  121, 
being:  'A  condition  in  a  policy  of  insurance,  being  the  language 
of  the  company,  must,  if  there  be  any  ambiguity  in  it,  be  taken 
most  strongly  against  them;  if  reasonably  susceptible  of  two  in- 
terpretations, it  is  to  be  construed  in  favor  of  the  assured,  so  as 
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not  to  defeat,  without  plain  necessity,  his  claim  to  indemnity, 
which  it  was  his  object  to  secure.* 

"We  ha^  e  not  overlooked  the  able  brief  of  defendant's  counsel. 
We  are  not  convinced,  however,  by  any  of  the  authorities  of  other 
jurisdictions,  that  we  have  committed  error.  Taylor  vs.  N.  Y. 
Life  Ins.  Co.,  197  N.  Y.  324,  90  N.  E.  964,  and  Ferry  vs.  Pruden- 
tial Ins.  Co.,  144  App.  Div.  780,  129  N.  Y.  Supp.  751,  arc  clearly 
distinguishable  from  the  case  before  us. 

"In  the  Taylor  Case  a  note  was  given,  and  this,  in  connection 
with  the  insurance  law  of  the  state  of  New  York,  was  read  into 
the  policy.  In  the  Perry  Case  there  was  a  specific  agreement  in 
the  loan  certificate  that  'the  amount  ol  the  said  loan  should  op- 
erate "to  reduce  the  term  of  extended  insurance  *  *  *  in  ac- 
cordance with  the  rules  of  the  company."  ' 

"In  the  case  at  bar,  so  far  from  embodying  any  such  provisions, 
there  is  no  reference  whatever  to  the  rules  of  the  company  as  to 
computing  extended  insurance,  and  only  a  clause  already  quoted 
and  considered,  authorizing  forfeiture  if,  when  the  loan  and  ac- 
cumulated interest  shall  become  equal  to  the  legal  reserve,  the 
assured  fails  to  pay  up  at  once,  on  demand. 

"As  to  the  second  branch  of  the  defense,  the  question  of 
whether  the  notice  of  demand  which  would  warrant  the  forfei- 
ture under  the  fifth  clause  of  the  loan  certificate  was  received  by 
defendant  was  fuDy  and  fairly  submitted  to  the  jury.  It  was  a 
question  of  fact.  The  credibility  of  the  witnesses  and  the  infer- 
ences to  be  drawn  from  facts  were  for  them.  It  is  not  every 
close  case  that  is  to  be  ruled  by  the  court  as  against  the  determi- 
nation of  the  jury.  There  must  have  been  no.  evidence,  or  in  any 
event  not  more  than  a  scintilla,  to  warrant  the  court  in  interfer- 
ing. We  cannot  say  that  such  was  the  fact  here.  Forfeitures 
are  not  favorites  of  the  law.  This  notice  was  intended  to  work 
a  forfeiture.  If  it  reached  its  destination,  and  was  delivered, 
plaintiffs  rights  were  at  an  end.  The  jury  found  it  did  not  reach 
the  assured,  and  he  therefore  had  no  notice  of  forfeiture.  We 
cannot  interfere. 

"The  motion  for  new  trial  is  refused,  and  the  rule  for  judg- 
ment non  obstante  veredicto  must  be  discharged.** 

E1.KIN,  J. 
[1]  Learned  counsel  for  appellant  contend  that,  by  the  plain 
and  unambiguous  terms  of  the  policy  in  suit,  the  indebtedness  to 
the  company  at  the  time  of  lapse  operated  to  reduce  the  term  of 
extended  insurance;  and  fifty  pages  of  printed  argument  are  de- 
voted to  a  discussion  of  those  provisions  which  are  said  to  he  so 
clear  and  unambiguous.  If  the  construction  insisted  upon  by 
appellant  were  so  clear  as  its  counsel  seem  to  think,  it  would  not 
be  necessary  to  resort  to  such  a  labored  argument  to  justify  the 
conclusion.  We  have  carefully  read  this  argument  without  being 
convinced  that  the  indebtedness  to  the  company  at  the  time  of 
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the  lapse  operated  to  reduce  the  term  of  extended  insurance,  qr 
that  the  plain  and  unambiguous  terms  of  the  policy  mean  any- 
thing of  the  kind.  The  controversy  arises  under  the  following 
clause  of  the  policy:  "If  this  policy,  having  lapsed  or  become 
forfeited  as  above,  is  not  surrendered  for  a  paid-up  policy,  the 
company  will  write  in  lieu  of  this  policy,  and  without  any  action 
on  the  part  of  the  insured,  a  nonparticipating  paid-up  term  policy 
for  the  full  amount  insured  by  this  policy,  and  to  continue  in 
force  for  the  term  indicated  by  the  following  table  of  extended 
insurance."  The  table  referred  to  shows  that  at  the  end  of 
five  years,  the  premiums  having  been  paid  during  that  period,  and 
the  policy  remaining  in  force  at  that  time,  the  insured  is  entitled 
to  extended  insurance  under  the  policy  for  an  additional  term  of 
five  years  and  seventy-eight  days.  This  all  appears  in  the  plain 
and  unequivocal  terms  of  the  policy  itself.  What  is  meant  by  the 
policy  in  this  respect  is  not  left  to  conjecture,  or  for  subsequent 
interpretation,  but  is  clearly  expressed  in  the  plainest  kind  of 
language,  so  that  he  who  runs  may  read  and  know.  Indeed,  if 
it  were  not  for  the  very  able  and  ingenious  argument  of  learned 
counsel  for  appellant,  we  would  think  it  impossible  to  give  a 
substantial  reason  for  holding  that  the  policy  does  not  mean  what 
its  language  so  clearly  expresses.  It  is  argued,  earnestly  and 
forcefully,  that  the  insured  was  only  entitled  to  an  extended  term 
of  five  years  and  seventy-eight  days  on  condition  of  his  being  free 
from  indebtedness  to  the  company  on  account  of  the  policy  at 
the  date  of  the  lapse.  The  answer  to  this  contention  is  that  the 
policy  contains  no  such  provision,  and  in  order  to  reach  such  a 
conclusion  it  is  necessary,  not  only  to  ignore  the  plain  words  of 
the  contract,  but  to  read  into  it  by  way  of  construction  the  ex 
parte  understanding  of  the  insurer,  without  anything  in  the  policy 
to  indicate  what  that  understanding  was,  and  without  notice  to 
the  insured  that  the  true  intent  of  the  parties  was  not  fully  ex- 
pressed in  the  clear  language  of  their  contract.  If  the  plain  and 
unambiguous  terms  of  the  contract  in  the  present  case  mean  any- 
thing, it  is  as  held  by  the  learned  court  below,  that  the  insured 
was  entitled  to  an  extended  term  of  five  years  and  seventy-eight 
days.  This  is  what  is  expressly  provided  in  the  table  of  extended 
insurance,  and  we  can  find  no  warrant  for  denying  the  insured 
and  his  beneficiaries  the  full  benefits  of  his  policy. 

[2]  It  has  been  uniformly  held  in  our  state  that,  if  there 
be  ambiguity  in  the  conditions  of  a  policy  of  insurance,  those 
conditions  are  to  be  taken  most  strongly  against  the  insurer 
and  in  favor  of  the  insured.  Smith  vs.  Life  Insurance  Co.,  103 
Pa.  177,  49  Am.  Rep.  121.  The  application  of  this  well-estab- 
lished rule  to  the  facts  of  the  present  case  is  a  sufficient  an- 
swer to  the  argument  of  appellant  as  to  the  proper  construction 
of  the  policy  in  question  here. 

[3]    We  cannot  agree  that  the  term  of  extended  insurance  is 
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effected  by  the  loan  provisions  of  the  poHcy,  which  do  not  in 
terms,  nor  as  we  view  it  by  necessary  implication,  have  refer- 
ence to  the  table  of  extended  insurance.  If  appellant  intended 
to  reduce  the  term  of  extended  insurance  on  account  of  loans 
to  the  insured,  it  would  have  been  an  easy  matter  to  have  so 
provided  in  the  policy,  and  the  inference  from  its  failure  to  do 
so  is  that  it  did  not  so  intend.  The  policy  is  in  the  language 
of  the  insurance  company,  and  the  presumption  is  that  its  ex- 
press provisions  contain  all  the  conditions  intended  to  be  im- 
posed. Certainly  the  insured  had  the  right  to  assume  that  the 
policy  meant  what  it  said,  and  that  conditions  not  expressed 
did  not  exist.  As  to  the  loans  appellant  safeguarded  its  interests 
by  provisions  for  forfeiture,  and  for  the  deduction  of  indebted- 
ness, together  with  interest  accumulated  and  accrued  upon  pay- 
ment of  the  amount  otherwise  due  the  insured  under  the  terms 
of  the  policy.  There  is  no  provision  in  the  policy  for  the  reduc- 
tion of  the  terms  of  extended  insurance  on  account  of  indebt- 
edness to  the  insurer,  and,  in  the  absence  of  such  a  provision, 
courts  are  not  at  liberty  to  read  into  the  contract  what  it  does 
not  contain.  Again,  the  rule  that  insurance  contracts  shall  be 
taken  most  strongly  against  the  insurer  applies,  and,  when  the 
provisions  as  to  loans  are  read  in  the  light  of  this  rule,  the 
argument  of  appellant  on  this  branch  of  the  case  fails. 

[4]  The  second  contention  of  appellant  is  that  the  learned 
court  below  erred  in  submitting  to  the  jury  the  question  of  fact 
as  to  whether  notice  of  forfeiture  was  received  by  the  insured. 
It  is  not  denied  that  this  under  proper  circumstances  was  a 
question  of  fact  for  the  jury;  but  it  is  argued  that  the  evi- 
dence was  not  sufficient  to  overcome  the  presumption  that  a 
letter  properly  addressed  and  deposited  in  the  mail  was  received 
by  the  addressee.  The  notice  contained  in  the  letter  was  in- 
tended to  work  a  forfeiture,  and,  if  it  reached  its  destination 
and  was  delivered,  it  would  have  this  effect.  It  was  denied 
that  the  notice  was  ever  received,  and  this  was  the  question 
submitted  to  the  jury.  It  is  contended  for  appellant  that  the 
evidence  to  show  that  no  such  notice  was  received  amounted 
only  to  a  scintilla,  and  that  the  court  should  have  disregarded 
it  by  directing  a  verdict  for  the  defendant.  The  evidence  can- 
not be  regarded  as  amounting  only  to  a  scintilla,  and,  under  all 
the  circumstances,  we  feel  that  the  case  is  not  so  clear  on  its 
facts  as  to  warrant  its  withdrawal  from  the  jury.  It  may  be 
considered  a  close  case,  and  therefore  doubtful  on  this  particu- 
lar branch  of  it;  but  cases  doubtful  on  their  facts,  or  the  in- 
ferences to  be  drawn  therefrom,  are  as  a  rule  for  the  jury,  and 
not  for  the  court.  Our  conclusion  is  that  the  submission  of 
this  question  of  fact  to  the  jury  does  not  constitute  reversible 
error. 

The  case  was  very  carefully  tried  in  the  court  below,  and 


Digitized  by 


Google 


Life.]        Patterson  vs.  Equitable  Life  Assur.  Society.  717 

was  submitted  to  the  jury  with  fair  and  impartial  instructions 
on  the  disputed  question  of  fact.  We  entirely  agree  with  the 
views  expressed  by  the  learned  trial  judge  as  to  the  construc- 
tion of  the  contract  of  insurance.  The  case  might  very  well  be 
rested  on  the  opinion  of  the  learned  court  below  in  refusing  the 
motion  for  judgment  non  obstante  veredicto.  The  opinion 
covers  every  branch  of  the  case,  and  shows  careful  and  ex- 
haustive consideration  of  the  questions  involved.  The  conclu- 
sion reached  is  so  clearly  right  as  to  make  further  discussion 
unnecessary. 
Judgment  affirmed. 


♦  ♦♦ 


PATTERSON  vs,  EQUITABLE  LIFE  ASSUR.  SOCIETY.* 
(Supreme  Court  of  Arkansas.) 

1.  INSURANCE— LIFE  INSURANCE— WAIVER. 

Where  a  life  policy  provided  for  numerous  alternatives  in  case  of  lapse 
for  default  in  payment  of  premiums,  letters  written  by  the  insurer 
•  after  the  death  of  the  insured,  who  had  defaulted  in  his  premiums, 
informing  him  that  unless  a  loan  secured  by  the  policy  was  paid,  it 
would  be  entered  upon  its  records  as  a  purchased  policy  and  the  cash 
value  applied  to  the  discharge  of  the  loan,  and  that  for  nonpayment 
this  had  been  done,  do  not  establish  a  waiver  of  the  forfeiture  and 
show  the  policy  to  have  been  in  full  force  up  to  the  death  of  the 
insured. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035,  1040, 
1057;    Dec.  Dig.  §  388.) 

2.  INSURANCE— LIFE  INSURANCE— WAIVER. 

Where  the  insured  defaulted  in  the  payment  of  premiums,  the  rights  of 
his  beneficiary  became  fixed  upon  his  death,  and  a  forfeiture  of  the 
policy  is  not'  waived  by  letters  written  to  the  insured  by  the  insurer, 
in  ignorance  of  his  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1026,  1027,  1030,  1035,  1040, 
1057;   Dec.  Dig.  §388.) 

3.  INSURANCE— LIFE  INSURANCE— FORFEITURE  OF  POLICY- 

ACTION. 

Where  an  insurance  policy  expressly  provided  that  upon  nonpayment  of 
premiums  the  policy  should  be  forfeited,  except  that  certain  rights 
might  be  preserved  to  insured  som€  of  them  dependent  upon  his 
taking  action,  the  insurer  need  take  no  affirmative  action  to  forfeit 
the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  703,  761,  780,  826,  840,  904; 
Dec.  Dig.  §  310.) 

Appeal  from  Circuit  Court,  Howard  County;  Jeff.  T.  Cowling,  Judge. 
*  Decision  rendered,  March  23,  1914.    165  S.  W.  Rep.  454. 
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Action  by  Emma  L.  Patterson  against  the  Equitable  Life  Assurance 
Society.    From  the  judgment,  plaintiff  appeals.    Affirmed. 

W.  C.  Rodgers,  of  Nashville,  for  Appellant. 

Alexander  &  Green,  of  New  York  City,  and  Rose,  Hemingway,  Can- 
trell  &  Louighborough,  of  Little  Rock,  for  Appellee. 


-♦^^- 


NATIONAL  COUNCIL  OF  JUNIOR  ORDER  OF  UNITED 

AMERICAN  MECHANICS  et  al.  vs.  CARAWAY. 

(No.  1,490.)*' 

(Court  of  Appeals  of  Georgia.) 

INSURANCE— FUNERAL      BENEFIT— FORFEITURE— WAIVER- 
PAYMENT  OF  DUES— SUFFICIENCY  OF  EVIDENCE. 

The  trial  judge,  sitting  as  trior  of  both  law  and  facts,  was  authorized  to 
find,  under  the  agreed  statement  of  facts,  that  the  defendant  beneficial 
association  had  waived  the  forfeiture  which  would  have  resulted  from 
the  nonpayment  of  arrearages  of  dues;  or  he  was  authorized  to  find 
that  there  were  no  arrearages  of  dues  which  would  defeat  the  plain- 
tiff's right  to  funeral  benefits.  The  judgment  was  authorized  upon 
either  ground,  especially  by  reason  of  the  fact,  at  the  time  the  member , 
of  the  organization  in  question  died,  his  dues  had  been  paid  and 
receipted  for  in  full  to  a  date  subsequent  to  his  death,  and  the  asso- 
ciation which  had  accepted  these  dues  retained  them  without  any 
offer  to  return  them. 

<For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007 ;  Dec.  Dig.  §  819.) 

Powell,  J.,  dissenting. 

Error  from  City  Court  of  Atlanta;    H.  M.  Reid,  Judge. 

Action  by  S.  W.  D.  Caraway  against  the  National  Council  of  Junior 
Order  of  United  American  Mechanics  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Walter  McElreath,  of  Atlanta,  for  Plaintiffs  in  Error. 
Edgar  Latham,  of  Atlanta,  for  Defendant  in  Error. 

♦  81  S.  E.  Rep.  243.    Syllabus  by  the  Court. 
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DUENSER  vs.    SUPREME    COUNCIL    OF    ROYAL   AR- 
CANUM* 
(Supreme  Court  of  Illinois.) 

1.  INSURANCE— MUTUAL     BENEFIT     INSURANCE  — PERSONS 

WHO  MAY  BE  BENEFICIARY— "DEPENDENT." 

A  woman  who  contracted  a  bigamous  and  void  marriage  with  a  member 
of  a  benefit  insurance  society,  with  knowledge  that  he  had  a  living 
wife,  was  not  "dependent"  upon  him,  within  the  meaning  of  provisions 
of  the  constitution  and  by-laws  of  such  society,  providing  for  the 
payment  of  benefits  to  persons  dependent  upon  the  member  for  main- 
tenance, since  she  could  not  have  compelled  him  to  support  her, 
especially  where  the  certificate  was  issued  and  pa3anent  made  to  her 
after  the  member's  death  as  his  wife,  and  not  as  a  person  dependent 
upon  him,  and  no  evidence  of  dependence  was  given  or  required  at  the 
time  of  the  issuance  of  the  certificate  or  at  the  time  of  payment,  as 
required  by  the  rules  of  the  society,  where  the  beneficiary  was  a 
person  dependent  upon  the  member,  and  hence,  under  a  provision  of 
the  by-laws  that,  if  the  designation  of  a  beneficiary  failed  for  any 
reason,  the  benefit  should  be  payable  to  certain  persons  of  whom  his 
wife  was  given  preference,  the  benefit  was  payable  to  the  member's 
lawful  wife. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1942,  1943;  Dec.  Dig.  § 
776.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1991-1993.) 

2.  MARRIAGE— VALIDITY— PREVIOUS  EXISTING  MARRIAGE. 
A  marriage  was  bigamous  and  void,  where  the  man  then  had  a  living  wife, 

and  the  woman  did  not  become  his  legal  wife. 
(For  other  cases,  see  Marriage,  Cent.  Dig,  §  30;  Dec.  Dig.  §  11.) 

Appeal  from  Appellate  Court,  First  District,  on  Appeal  from  Cir- 
cuit Court,  Cook  County;  Charles  M.  Walker,  Judge. 

Action  by  Sophia  Ehienser,  administratrix,  against  the  Supreme  Coun- 
cil of  the  Royal  Arcanum.  A  judgment  for  plaintiff  was  reversed  by  the 
Appellate  Court,  First  District  (178  111.  App.  648),  and  plaintiff  appeals. 
Reversed,  and  judgment  of  the  circuit  court  affirmed. 

Tinsman  &  Blocki  and  Rankin,  Howard  &  Donnelly,  of  Chicago,  for 
Appellant. 

Musgrave,  Oppenheim  &  Lee,  of  Chicago  (George  H.  Miller,  of 
Chicago,  of  counsel),  for  Appellee. 

*  decision  rendered,  Feb.  21,  1914.    Rehearing  denied,  April  14,  1914. 
104  N.  E.  Rep.  801. 
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MODERN  BROTHERHOOD  OF  AMERICA  vs.  MATKO- 

VITCH  ET  AL.     (No.  8,288.)* 

(Appellate  Court  of  Indiana,  Division  No.  i.) 

1.  APPEAL   AND   ERROR— ASSIGNMENTS   OF   ERROR— DESIG- 

NATION OF  PARTIES. 
Where  the  names  of  all  the  parties  to  an  action  are  given  in  the  body  of 

an  assignment  of  errors,  it  is  sufficient,  notwithstanding  the  erroneous 

form  of  the  caption. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2990-2996;  Dec  Dig. 

§  722.) 

2.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— CHANGE  OF 

BENEFICIARY. 

While  the  insured,  under  a  mutual  benefit  certificate,  can  change  the  bene- 
ficiary, but  as  a  general  rule  it  must  be  done  in  the  mode  prescribed, 
yet  equity  will  aid  imperfect  changes  and  will  consider  that  done 
which  ought  to  have  been  done  and  never  require  impossibilities. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1950-1954;  Dec.  Dig.  §  784. 0 

3.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— CHANGE  OF 

BENEFICIARY. 

The  rights  of  the  beneficiary  in  a  mutual  benefit  certificate  are  subject  to 
the  right  of  the  insured  to  change  the  beneficiary  in  the  manner  pre- 
scribed in  the  by-laws  or  the  certificate. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1948;  Dec.  Dig.  §  782.) 

4.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— CHANGE  OF 

BENEFICIARY— MODE  OF  CHANGING  DESIGNATION. 

Where  insured,  under  a  mutual  benefit  certificate,  was  prevented  from 
changing  the  beneficiary  thereunder  in  the  mode  prescribed  in  th»c 
certificate  and  by-laws  by  the  wrongful  withholding  of  the  certificate 
by  the  beneficiary,  but,  under  the  circumstances,  she  did  all  she  could 
to  effect  the  change,  equity  will  regard  the  change  as  made. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1950-1954;  Dec.  Dig.  § 
784.) 

5.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— CHANGE  OF 

BENEFICIARY— CHANGE  BY  WILL. 

An  insured,  under  a  mutual  benefit  certificate,  cannot  change  the  benefi- 
ciary by  the  execution  of  a  will,  unless  there  is  some  other  fact  in 
aid  of  the  will. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1950-1954;  Dec.  Dig.  §  784-) 

Appeal  from  Superior  Court,  Lake  County;  Virgil  Reiter,  Judge. 

Action  by  the  Modern  Brotherhood  of  America  to  compel  Louis 
Grahovac  to  interplead  with  George  Matkovitch  and  others  as  to  the 
proceeds  of  a  mutual  benefit  certificate.  From  a  judgment  for  defendant 
Grahovac,  defendants  Matkovitch  and  others  appeal.  Reversed,  with  direc- 
tions. 

James  W.  Brissey?  of  Indiana  Harbor,  for  Appellant. 
J.  A.  Patterson,  of  Indiana  Harbor,  and  C.  E.  Greenwald,  of  Whiting, 
for  Appellee. 

♦  Decision  rendered,  April  2,  1914.    N.  E.  Rep.  795. 
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RED  MEN'S  FRATERNAL  ACCIDENT  INS.  CO  vs,  RIP- 
PEY.   (No.  22,528.)* 
(Supreme  Court  of  Indiana.) 

1.  INSURANCEr-MUTUAL    BENEFIT    INSURANCE— ACTIONS— 

ISSJES. 

In  an  action  on  a  beneficiary  insurance  certificate  which  expressly  pro- 
vided against  liability  for  death  from  tuberculosis  within  one  year, 
a  defense  that  tuberculosis  was  the  cause  of  the  death  involved  no 
issue  of  forfeiture,  as  a  right  must  exist  before  it  can  be  forfeited,  and 
there  was  never  any  insurance  against  death  from  that  cause  within 
a  year. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996- 1998;  Dec  Dig.  §  815.) 

2.  APPEAL    AND    ERROR— HARMLESS    ERROR— BURDEN    TO 

SHOW  EFFECT  OF  ERROR. 

In  an  action  on  a  benefit  insurance  certificate  expressly  providing 
against  liability  for  death  from  tuberculosis  within  one  year,  an  er- 
roneous instruction  authorizing  a  recovery  for  such  a  death  required 
a  reversal  of  a  judgment  for  plaintiff,  though  the  evidence  was  not 
in  the  record,  as  it  was  plaintiff's  duty  to  bring  up  the  evidence  if  it 
would  show  that  death  was  due  to  some  other  cause  and  that  the 
error  was  harmless. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4047-4051;  Dec 
Dig.  §  1032.) 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see  103  N.  E.  345. 

♦  Decision  rendered,  April  3,  1914.    104  N.  E.  Rep.  641. 


♦  •♦ 


HOUSE  vs.  MODERN  WOODMEN  OF  AMERICA.* 
(Supreme  Court  of  Iowa.) 

INSURANCE  —  MUTUAL  BENEFIT  INSURANCE  —  CHANGE  IN 
BY-LAWS. 

Where  a  benefit  certificate  issued  by  a  fraternal  insurer  reserved  the  right 
to  amend  the  by-laws  exempting  the  insurer  from  liability  for  ac- 
cidents directly  traceable  to  certain  extra  hazardous  occupations,  an 
amendment  to  the  by-laws,  which  included  as  an  extra  hazardous 
occupation  that  of  an  electric  lineman,  is  valid  as  to  one  already  a 
member,  and  there  can  be  no  recovery  for  his  death  from  an  accident 
while  employed  as  an  electric  lineman,  which  occupation  he  took  up 
after  the  amendment. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1855;  Dec.  Dig.  §  719.) 

Weaver,  J.,  dissenting. 

*  Decision  rendered,  April  14,  1914.    146  N.  W.  Rep.  817. 
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Appeal  from  District  Court,  Hamilton  County;  C.  G.  Lee,  Judge. 

Action  upon  a  benefit  certificate  for  $i,ooo  of  insurance  issued  by  the 
defendant  as  a  fraternal  beneficiary  society.  Plaintiff  filed  a  demurrer  to 
the  defendant's  answer,  which  was  sustained.  The  defendant  refusing  to 
plead  over,  a  judgment  for  plaintiff  was  entered  as  prayed.  The  defend- 
ant appeals.     Reversed  and  remanded. 

Truman  Plantz  and  Geo.  C.  Perrin,  both  of  Rock  Island,  III.,  and  A.  N. 
Boeye,  of  Webster  City,  for  Appellant. 

G.  F.  Tucker  and  Wesley  Martin,  both  of  Webster  City,  for  Appellee. 


♦^^- 


FINCH  vs.  BOND  st  al.* 
(Court  ot  Appeals  of  Kentucky.) 

1.  INSURANCE— FRATERNAL  BENEFIT  INSURANCE--"FRA- 

TERNAL  SOCIETY"— "PAYMENT  OF  COMMISSION  OR  EM- 
PLOYMENT OF  AGENT." 
The  fact  that  a  fraternal  benefit  association  offered  to  its  members  only  a 
small    prize    or    compensation    for.  procuring    new    applications    for 
membership  was  not  a  "payment  of  commissions  or  employment  of 
agent*"  within  Ky.  St.  §  679,  as  amended  by  Acts  1906,  c.  141,  pro- 
viding that  the  section  shall  not  apply  to  fraternal  societies  which 
secure  members  through  the  lodge  system   exclusively,  and  pay  no 
commission  and  employ  no  agents  except  in  organizing  local  lodges, 
so  as  to  prevent  the  association  from  being  a  fraternal  society. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1824;  Dec.  Dig.  §  687.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2942,  2943.) 

2.  INSURANCE— FRATERNAL  BENEFIT  INSURANCE— BENEFI- 

CIARIES—"DEPENDENT." 

While  a  creditor  has  an  insurable  interest  in  his  debtors  life,  he  is  not 
merely,  by  reason  of  the  relationship  of  debtor  and  creditor,  a  "de- 
pendent" upon  insured  so  as  to  permit  the  creditor  to  be  properly 
described  by  that  word  in  a  mutual  benefit  certificate. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1939;  Dec.  Dig.  §  773.) 

Appeal  from  Circuit  Court,  Fulton  County. 

Action  by  Susan  A.  Finch,  in  which  Florence  A.  Bond  and  others  in- 
tervene.    From  a  judgment  for  interveners,  plaintiff  appeals.     Affirmed. 

Herschel  T.  Smith,  of  Fulton,  for  Appellant. 

Thomas  &  W-ebb,  of  Mayfield,  and  H.  N.  Moon,  of  Memphis,  Tenn., 
for  Appellees. 

♦  Decision  rendered,  April  15,  1914.    165  S.  W.  Rep.  400. 
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CLARK  vs.  NORTH  AMERICAN  UNION.* 
(Supreme  Court  of  Michigan.) 

1.  INSURANCE— LIFE  INSURANCE— QUESTIONS  BY  MEDICAL 

EXAMINER— EVIDENCE. 

Relative  to  a  false  answer  in  a  medical  examiner's  blank  not  avoiding  a 
policy,  though  the  blank  warranting  the  answers  therein,  was  signed 
by  applicant,  sufficient  doubt  to  reqfuire  submission  to  the  jury  as  to 
whether  the  question,  Was  she  pregnant?  was  asked  applicant  is 
raised,  in  an  action  for  the  death  benefit  by  the  examiner's  testimony 
that  he  was  unable  to  say  whether  he  asked  her  the  question,  and  that 
he  does  not  ask  all  the  questions  in  the  blank. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

2.  INSURANCE— CONTRACT— RULES. 

The  rule  of  a  fraternal  benefit  society,  that  medical  examiners  shall  reject 
a  pregnant  female  applicant  for  membership,  unless  she  signs  a 
waiver  of  claims  resulting  from  such  condition,  need  not  be  in  writing 
nor  promulgated,  to  be  within  its  rules,  subject  to  all  of  which  the 
application  is,  in  terms,  made. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1854;  Dec.  Dig.  §  718.) 

3.  INSURANCE— WAIVER  OF  FORFEITURE. 

The  doctrine  of  waiver  of  forfeiture  of  the  policy  has  no  application, 
where,  on  the  death  of  a  member,  the  society's  -president  advised  the 
beneficiary  that  the  claim  was  rejected,  but  that,  under  its  laws,  he 
had  a  right  to  appeal  to  its  executive  committee,  which  would  meet 
at  a  certain  place,  on  a  certain  day  of  each  month,  though  on  his 
going  there  on  such  day  of  the  succeeding  month  no  one  appeared. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

Error  to  Circuit  Court,  Muskegon  County;  Joseph  Barton,  Judge. 

Action  by  Fred  A.  Clark  against  the  North  American  Union.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.  Reversed,  and  new  trial 
granted. 

Argued  before  Steere,  C.  J.,  and  Moore,  McAlvay,  Brooke,  Kuhn, 
Stone,  Ostrander,  and  Bird,  JJ. 

Turner  &  Turner,  of  Muskegon,  for  Appellant. 

Cross,  Vanderwerp,  Foote  &  Ross,  of  Muskegon  (Robert  S.  lies,  of 
Muskegon,  of  counsel),  for  Appellee. 

*  Decision  rendered,  March  26,  1914.    146  N.  W.  Rep.  336. 
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KIRCHBERG  vs.  UNION  TRUST  CO.* 
(Supreme  Court  of  Michigan.) 

INSURANCE— LIFE    INSURANCE— ACTION— SUFFICIENCY    OF 

EVIDENCE. 
Evidence,  in  a  suit  involving  jjossession  of  a  life  insurance  policy  claimed 

by  complainant  by  an  assignment  from  his  father,  held  to  sustain  a 

finding  that  the  signature  of  assignor  was  not  a  forgery,  and  that  the 

assignment  was  genuine. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  481,  482;  Dec.  Dig.  §  212.) 

Appeal  from  Circuit  Court,  Wayne  County,  in  Chancery;  Henry  A. 
Mandell,  Judge. 

Action  by  William  M.  Kirchberg  against  the  Union  Trust  Company, 
special  administrator  of  the  estate  of  Christian  Kirchberg,  deceased. 
From  a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  McAlvay.  C.  J.,  and  Moore,  Brooke,  Kuhn,  Stone, 
Ostrander,  Bird,  and  Steere,  JfJ. 

Frederic  T.  Harward.  of  Detroit,  for  Appellant. 
O.  E.  Angstman,  of  Detroit  (Alfred  Lucking  of  Detroit,  of  counsel), 
for  Appellee. 

*  Decision  rendered,  March  27,  1914.    146  N.  W.  Rep.  269. 


-♦^^- 


ROYAL  NEIGHBORS  OF  AMERICA  vs.  LAUFMAN.* 

(Court  of  Appeals  of  KentiKky.) 

1.  INSURANCE  —  MUTUAL   BENEFIT  INSURANCE  —  SUFFI- 

CIENCY OF  EVIDENCE— PAYMENT  OF  ASSESSMENTS. 

In  an  action  upon  a  death  benefit  certificate  issued  by  a  fraternal  order, 
where  the  defense  was  suspension  for  nonpayment  of  assessments, 
evidence  held  sufficient  to  take  to  the  jury  the  question  whether  the 
assessment  had  been  paid  before  the  expiration  of  the  time  for  pay- 
ment. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

2.  APPEAL  AND  ERROR  —  REVIEW  —  VERDICT  OF  JURY  - 

WEIGHT  OF  EVIDENCE. 

The  weight  of  the  evidence  is  a  question  for  the  jury,  and  the  court 
of  appeals  cannot  pass  on  the  question  whether  the  evidence  is  con- 
vincing, satisfactory,  or  sufficient,  but  only  whether  there  is  any 
evidence  to  sustain  a  verdict. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3922,  3928-3934;  Dec 
Dig.  §  looi.) 

♦  Decision  rendered,  March  27,  191 4.    164  S.  W.  Rep.  966. 
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3.  APPEAL  r.ND  ERROR— HARMLESS  ERROR— ERROR  FAVOR- 
ABLE TO  APPELLANT. 

An  appellant  cannot  complain  of  error  in  an  instruction  which  is  favorable 
to  him. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4052-4062;  Dec. 
Dig.  §  1033.) 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas  Branch, 
First  Division. 

Action  by  William  A.  Laufman  against  the  Royal  Neighbors  of 
America.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Samuel  W.  Greene  and  W.  A.  Screechfield,  both  of  Louisville,  for 
Appellant. 

William  P.  McDonough  and  L.  C.  Heck,  Jr.,  both  of  Louisville,  for 
Appellee. 


♦  •♦ 


METROPOLITAN  LIFE  INS.  CO.  vs,  CLAY,  Ins.  Com'r.* 
(Court  of  Appeals  of  Kentucky.) 

1.  INS  JRANCE  —  NONFORFEITURE  ACTS  —  APPLICATION  TO 

FOREIGN  INSURANCE  COMPANIES. 

Ky.  Nonforfeiture  Acts  (Acts  1891-93,  c.  171,  §  122;  Acts  1891^3,  c.  243; 
Ky.  St.  1894,  §  659),  providing  for  paid-up  insurance  and  giving  policies 
a  cash  surrender  value,  though  applying  in  terms  only  to  domestic  cor- 
porations, are  binding  on  foreign  corporations,  in  view  of  Const.  § 
202,  providing  that  foreign  corporations  may  not  transact  business  on 
more  favorable  terms  than  domestic. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  12;  Dec.  Dig.  §  17.) 

2.  INSURANCE  —  INDUSTRIAL  POLICIES  —  CASH  SURRENDER 

VALUE— LIMITATIONS. 

Under  Ky.  Nonforfeiture  Act  of  April  5,  1893  (Acts  i89i-93i  c.  171,  §  122), 
providing  that  industrial  insurance  on  which  the  weekly  premiums  are 
not  more  than  fifty  cents  shall  have  a  cash  surrender  value  after 
payment  of  two  full  premiums,  a  demand  for  the  cash  surrender  value 
is  governed  by  the  five-year  statute  of  limitations;  the  act  fixing  no 
time  for  demand. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  937,  938;  Dec.  Dig.  §  369.) 

3.  INSURANCE— INDUSTRIAL  INSURANCE— CASH  SURRENDER 

VALUE— TIME  FOR  DEMAND. 

Under  Ky.  Nonforfeiture  Act  of  July  i,  1893  (Act  i89i-93»  c.  243;  Ky.  St 
§  659),  providing  that  policies  of  industrial  insurance,  on  which  the 
weekly  premiums  are  not  more  than  fifty  cents,  should  not  be  forfeited 
after  payment  of  five  premiums,  and  requiring  demand  for  paid-up  in- 
surance to  be  made  within  eight  weeks,  the  time  for  the  demand  for 
the  cash  surrender  value  not  being  fixed  by  the  act,  will  be  fixed  at 
eight  weeks  by  analogy  to  paid-up  insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  937,  938;  Dec  Dig.  §  369.) 

*  Decision  rendered,  March  24,  1914.    164  S.  W.  Rep.  968. 
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4.  INSURANCE— INDUSTRIAL  POLICIES— CASH  SURRENDER 
VALUE  —  INVESTIGATIONS  BY  INSURANCE  COMMIS- 
SIONER—INJUNCTION. 

Ky.  Nonforfeiture  Acts  (Acts  1891-93,  c.  171,  §  122;  Acts  1891-93.  c. 
243;  Ky.  St.  1894.  §  659),  as  construed  provide  that  policies  of  in- 
dustrial insurance,  the  weekly  premiums  of  which  are  not  more  than 
fifty  cents,  have  a  cash  surrender  value,  but  that  demand  must  be  made 
within  eight  weeks  under  the  act  of  July  ist,  and  within  five  years 
under  the  act  of  April  5th.  The  Commissioner  of  Insurance,  conceiv- 
ing that  many  policyholders  of  industrial  insurance  had  a  right  to  a 
cash  surrender  on  lapsed  policies  which  might  affect  the  solvency  of 
the  company,  started  an  investigation  and  threatened  to  'go  through 
the  insurance  company's  books  and  make  public  a  list  of  those  policy- 
holders having  such  right.  Before  the  investigation  fairly  started,  the 
cost  had  been  $2,000,  which  the  company  was  compelled  to  pay.  Held 
that,  on  broad,  equitable  grounds,  the  court  would  enjoin  the  investi- 
gation as  being  beyond  the  powers  of  the  commissioner,  and  as  un- 
necessary to  show  its  financial  condition,  where  its  surplus  was  $30,- 
000,000,  and  the  policies  affected  as  construed  by  the  court  amounted 
to  a  small  matter. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §  10;  Dec.  Dig.  §  10.) 

Appeal  from  Circuit  Court.  Franklin  County. 

Suit  for  injunction  by  the  Metropolitan  Life  Insurance  Company 
against  M.  C.  Clay,  Commissioner  of  Insurance.  From  a  decree  dismissing 
the  petition  after  overruling  a  demurrer  to  the  complaint,  complainant  ap- 
peals.   Reversed,  and  cause  remanded. 

Alex  P.  Humphrey  and  Wm.  Marshall  Bullitt,  both  of  Louisville,  for 
Appellant. 

Jas.  Garnett,  Atty.-Gen..  and  M.  M.  Logan,  Asst.  Atty.-Gen.,  for 
Appellee. 


♦  »» 


CORNELL  vs.  MUTUAL  LIFE  INS.  CO.  of  New  York.* 
(Springfield  Court  of  Appeals.    Missouri.) 

1.  APPEAL  AND  ERROR— NEW  TRIAL— DISCRETION  OF  TRIAL 

COURT— WEIGHT  OF  EVIDENCE. 
The  granting  of  a  new  trial,  on  the  ground  that  the  verdict  is  against  the 

weight  of  the  evidence,  rests  largely  in  the  trial  court's  discretion^ 

which  should  be  interfered  with  only  when  abused. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3871-3873*  3877; 

Dec.  Dig.  §  979;  New  Trial.  Cent.  Dig.  §§  146-148;  Dec.  Dig.  §  72.) 

2.  NEW  TRIAJ^GROUNDS— INSUFFICIENCY. 

To  sustain  the  verdict  on  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence,  the  evidence  must  not  be 
contrary  to  the  physical  facts  or  so  improbable  as  to  be  incredible,  and 
must  be  substantial  and  have  some  probative  force  when  taken  in  con- 

*  Decision  rendered,  April  7,  lOM-    165  S.  W.  Rep.  858. 
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nection  with  all  of  the  circumstances,  but  all  reasonable  inferences 
from  facts  proven  must  be  considered  as  evidence. 
(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  146-148;  Dec.  Dig.  §  72.) 

3.  NEW  TRIAL— GROUNDS— INSUFFICIENCY  OF  EVIDENCE. 
The  fact  that  in  weighing  the  evidence  on  motion  for  new  trial  the  court 

concludes  that  the  evidence  supporting  the  verdict  is  so  light  as  to 
amount  to  no  evidence  at  all,  were  there  no  contradictory  evidence, 
would  not  prevent  it  from  also  finding  that,  in  any  event,  the  oppos- 
ing evidence  outweighs  it  so  as  to  authorize  setting  aside  the  verdict 
on  the  ground,  that  it  is  not  supported  by  the  weight  of  the  evidence. 
(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  146-148;  Dec.  Dig.  §  72.) 

4.  NEW  TRIAL— GROUNDS— INSUFFICIENCY  OF  EVIDENCE. 
Where,  in  an  action  on  a  life  policy  claimed  by  defendant  to  have  been 

assigned  by  insured,  the  instructions  required  the  jury  to  find,  in 
order  to  find  for  defendant,  that  assured  assigned  the  policy  before 
his  cash  surrender  right  matured,  and  that  after  such  right  matured 
he  authorized  the  assignee  to  so  surrender  it,  the  trial  court  could  grant 
a  new  trial  on  the  ground  that  the  verdict  for  plaintiff  was  against  the 
weight  of  the  evidence,  upon  finding  that  the  weight  of  the  evidence 
was  strongly  against  plaintiff  as  to  one  of  the  facts  submitted,  though 
it  also  found  that  there  was  no  evidence  at  all  for  plaintiff  on  the  other 
issue  submitted;  the  grounds  not  being  inconsistent. 
(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  146-148;  Dec.  Dig.  §  72.) 

5.  INSURANCE^LIFE  INSURANCE— ASSIGNMENT. 

While,  in  the  absence  of  a  provision  to  the  contrary  in  a  life  policy,  the 
beneficiary  has  a  vested  right  therein  which  cannot  be  impaired  by  as- 
signments by  insured,  without  the  beneficiary's  consent,  the  policy 
may  be  assigned  without  the  beneficiary's  consent  if  it  provides  for 
assignment  or  change  of  beneficiary. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  473;  Dec  Dig.  §  205.) 

6.  INSURANCE— LIFE  INSURANCE— ASSIGNMENT  OF  POLICY. 
After  a  life  policy  was  assigned  or  pledged  pursuant  to  a  provision  therein, 

authorizing  its  assignment,  the  assignee  or  pledgee  could,  without  sub- 
sequent ratification  or  authorization,  forclose  the  pledge  and  enforce 
the  assignment. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  488,  489,  494-496;  Dec.  Dig. 
§  219.) 

7.  INSURANCE— RIGHTS    ASSIGNABLE— CONTINGENT    INTER- 

ESTS. 

A  contingent  interest,  such  as  an  assured's  right  to  the  cash  surrender 
value  of  a  life  insurance  policy  after  twenty  years  from  its  execution, 
could  be  assigned  before  such  twenty  years  had  expired. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  166,  471 ;  Dec.  Dig.  §  203.) 

8.  INSURANCE— LIFE  INSURANCE— ASSIGNMENT  OF  POLICY. 
An  assignment  of  assured's  right  to  the  cash  surrender  value  of  a  life 

policy  after  the  expiration  of  twenty  years  from  its  execution  need 
not  be  in  writing,  but  could  be  made  by  the  mere  deposit  of  the  policy 
as  collateral  security,  and  its  retention  by  the  pledgee,  with  the  pledg- 
or's consent,  as  security  for  an  existing  debt,  until  the  right  assigned 
had  matured,  when  the  pledgee  could  surrender  the  policy  and  apply 
the  proceeds  to  his  debt. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  478;  Dec.  Dig.  §  208.) 
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9.  INSURANCE  —  LIFE  INSURANCE  —  ACTION  —  SUFFICIENCY 

OF  EVIDENCE— ASSIGNMENT  OF  POLICY. 
In  an  action  on  a  life  policy,  which  the  company  claimed  was  assigned  by 

assured,  evidence  held  not  to  sustain  a  finding  that  assured  did  not 

sign  a  written  assignment  of  his  interest  in  the  cash  surrender  value 

of  the  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  § 

665.) 

ID.  INSURANCE— LIFE  INSURANCE— ASSIGNMENT. 

Where,  in  an  action  on  a  life  policy,  it  appeared  that  assured  had,  pursuant 
to  a  provision  therein,  assigned  his  interest  in  the  cash  surrender  value 
of  the  policy,  and  that  the  policy  was  surrendered  when  it  matured  and 
its  full  cash  value  paid  to  the  assignee,  it  is  immaterial,  with  respect  to 
the  rights  of  the  company  and  the  original  beneficiary,  whether  the 
rights  under  the  assignment  were  legal  or  equitable;  the  transaction 
having  been  completed. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  166,  471 ;  Dec.  Dig.  §  203.) 

Appeal  from  Circuit  Court,  Jasper  County;  Joseph  D.  Perkins,  Judge. 

Action  by  Addie  Cornell  against  the  Mutual  Life  Insurance  Company 
of  New  York.  From  an  order  setting  aside  a  verdict  for  plaintiff  and 
granting  a  new  trial,  plaintiff  appeals.    Affirmed. 

R.  A.  Mobneyham,  of  Carthage,  for  Appellant. 

McReynolds  &  Halliburton,  of  Carthage,  and  New  &  KrauthoflF  and 
P.  E.  Reeder,  all  of  Kansas  City,  for  Respondent. 


♦  ♦♦ 


MODERN  WOODMEN  OF  AMERICA  vs,  WEEKLEY.* 

(Supreme  Court  of  Oklahoma.) 

I.  INSURANCE  —  BENEFIT  CERTIFICATE  —  CONSTRUCTION 
—FORFEITURE. 

A  condition  in  a  fraternal  benefit  certificate  that,  "if  the  above-named 
member  shall,  at  any  time  after  the  issuance  of  this  certificate,  enter 
upon  any  of  the  hazardous  occupations  named  in  sections  15,  16  or  18 
of  the  by-laws  of  this  society,  as  the  same  now  exist  or  may  be 
hereafter  modified,  amended  or  enacted,  the  entering  upon  said  em- 
ployment shall  limit  or  extinguish  the  liability  of  this  society  upon 
this  certificate  in  accordance  with  the  by-laws  of  the  society,"  is  a 
reasonable  and  binding  provision.  And,  where  the  by-laws  enumerate, 
among  the  hazardous  occupations,  "linemen  in  the  employment  of 
electric  car  company,  or  power  or  electric  light  company,"  and  further 
provide  that  the  effect  of  entering  upon  such  hazardous  occupations 
"shall  totally  exempt  said  society  from  any  and  all  liability  to  such 
member,  his  beneficiary  or  beneficiaries,  on  account  of  the  death  of 
such  member  directly  traceable  to  employment  in  such  hazardous  oc- 
cupation," held,  the  certificate  is  not  rendered  void  by  the  member 
entering  upon  such  hazardous  occupation,  but  the  society  is  exempt 
from  liability  on  account  of   death  of  the  member  by  accident   or 

*  Decision  rendered,  Feb.  10,  1914.    139  Pac.  Rep.  1138.    Syllabus  by  the 
Court. 
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disease  directly  traceable  to  such  hazardous  employment ;  the  certif- 
icate remaining  in  full  force  and  effect,  and  the  association's  liability 
continuing  if  death  results  from  any  other  cause. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1893,  1894;  Dec.  Dig.  §  748.) 

2.  INSURANCE— LIABILITY    ON    BENEFIT    CERTIFICATE— ES- 

TOPPEL—ACCEPTANCE  OF  DUES  AND  ASSESSMENTS. 

Where,  after  the  issuance  of  the  certificate,  the  member  enters  upon  such 
hazardous  occupation,  and  death  results  directly  traceable  to  such 
hazardous  occupation,  the  society  is  not  estopped  from  denying  lia- 
bility on  such  certificate  by  reason  of  the  fact  that  the  member's  dues 
and  assessments  for  a  permissible  occupation  were  accepted  and  re- 
tained up  until  the  time  of  his  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

3.  INSURANCE  —  MUTUAL  BENEFIT  INSURANCE  —  ACTION 

ON  CERTIFICATE— PLEA— ESTOPPEL. 
An  estoppel  or  waiver  of  the  conditions  in  a  benefit  certificate  in  order  to 

be  available  to  the  beneficiary  in  an  action  thereon  must  be  specifically 

and  distinctly  plead,  and  if  not  so  plead  evidence  of  such  estoppel  or 

waiver  is  not  admissible  at  the  trial. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec.  Dig.  §  815.) 

4.  INSURANCE— AUTHORITY  OF  AGENT— WAIVER  OF  CONDI- 

TIONS. 

The  local  agent  of  an  insurance  company  who  has  authority  to  solicit, 
execute,  and  deliver  policies  for  the  company  has  authority  to  waive 
conditions  of  the  contract  of  insurance,  but  a  local  agent  with  power 
only  to  solicit  applications  and  forward  them  to  the  company,  who 
issues  and  delivers  the  policies,  has  no  such  power. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1907-1916;  Dec.  Dig.  §  755.) 

Commissioners'  Opinion,  Division  No.  2.  Error  from  Superior  Court, 
Garfield  County;  Dan  Huett,  Judge. 

Action  by  Mary  Weekley  against  the  Modern  Woodmen  of  America 
to  recover  the  amount  of  benefit  certificate  issued  to  June  Weekley, 
deceased.  Judgment  was  for  the  plaintiff;  the  defendant  brings  error. 
Reversed. 

Truman  Plantz,  of  Rock  Island,  111.,  Geo  L.  Bowman,  of  Kingfisher, 
and  Geo.  G.  Perrin,  of  Rock  Island,  111.,  for  Plaintiff  in  Error. 
Parker  &  Simons,  of  Enid,  for  Defendant  in  Error. 


-♦♦♦- 


MOONEY  ET  Ai.  vs.  SUPREME  COUNCIL  OF  ROYAL 

ARCANUM.— SAME  vs,  MUNN  kt  al.* 

(Supreme  Court  of  Pennsylvania.) 

I.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— FAILURE  TO 
PAY  ASSESSMENTS— FORFEITURE  OF  POLICY. 

Where  the  rules  of  a  beneficial  society  provided  that  nonpayment  of  any 
regular  assessment  would  cause  a  forfeiture  of  membership,  the  bene- 

♦  Decision  rendered,  Jan.  5,  1914.    90  Atl.  Rep.  132. 
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ficiaries  of  the  death  certificate  of  a  member  who  had  defaulted  in  the 
payment  of  assessments  could  not  recover  thereon,  though  the  assess* 
ments  would  have  been  paid  by  a  beneficiary  but  for  the  belief  that  the 
insured  died  long  prior  to  the  time  of  his  actual  death. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1906;  Dec.  Dig.  §  754.) 

2.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— RECOVERY- 
CONTRACT  LIMITATIONS. 

Where  the  rules  of  a  beneficial  society  provided  that  no  action  could  be 
brought  on  a  benefit  certificate  unless  within  three  years  from  ac- 
crual of  the  cause  of  action,  and  where  the  insurance  was  paid  to  the 
beneficiary  seven  years  after  the  disappearance  of  the  insured,  upon 
her  giving  bond  to  return  same  in  case  insured  were  alive,  and  where 
insured  was  found  alive,  and  judgment  entered  on  such  bond,  an  action 
brought  by  the  heirs  of  the  beneficiary  more  than  four  years  after  the 
death  of  the  insured  to  revive  the  death  certificate  was  barred. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1993;  Dec.  Dig.  §  812.) 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Bill  in  equity  by  James  Mooney  and  others  against  the  Supreme  Coun- 
cil of  Royal  Arcanum,  a  corporation,  and  bill  by  James  Mooney  and  others 
against  James  J.  Munn,  Grand  Master  Workman,  and  James  R.  Kibler. 
Grand  Recorder,  representing  themselves  and  all  other  members  of  the 
Grand  Lodge  of  the  Jurisdiction  of  Pennsylvania,  Ancient  Order  of  United 
Workmen,  for  the  reinstatement  and  revival  of  death  benefit  certificates. 
From  decrees  dismissing  the  bills,  plaintiffs  appeal.     Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Elkin,  Stewart,  and  Moschzis- 
ker  JJ. 

Ward  Bonsall  and  Charles  A.  Poth,  both  of  Pittsburgh,  for  Appellants. 
J.  A.  Langfitt  and  H.  W.  Mcintosh,  both  of  Pittsburgh,  for  Appellee 
Supreme  Council  of  Royal  Arcanum. 

R.  A.  Balph,  of  Pittsburgh,  for  Appellees  Munn  and  others. 

Per  Curiam. 
These  cases  involve  the  same  questions,  and  were  argued  together. 
The  decree  in  each  is  affirmed  on  the  findings  of  fact  and  conclusions  of 
law  by  Judge  Shafer  in  No.  185* 


♦  ♦♦ 


JENKNER  vs.  SUPREME  TENT,  KNIGHTS  OF  MACCA- 
BEES OF  THE  WORLD  et  al.* 
(Supreme  Court  of  Pennsylvania.) 

I.  INSURANCE— ACTION  ON  POLICY— BURDEN  OF  PROOF. 

Where,  in  an  action  on  a  policy  providing  that  it  shall  be  void  if  the  in- 
sured commits  suicide,  the  proofs  of  death  furnished  by  the  benefi- 
ciary give  suicide  as  the  cause  of  death,  the  burden  is  shifted  to  plain- 
tiff to  show  that  the  death  was  not  caused  by  suicide. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1999-2002;  Dec.  Dig.  §  8i7-) 

*  Decision  rendered,  Jan.  5,  1914,    90  Atl.  Rep.  73. 
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2.  INSURANCE— ACTION  ON  POLICY— DIRECTION  OF  VER- 
DICT—EVIDENCE. 

Where,  in  an  action  on  a  life  insurance  policy  providing  that  it  should  be 
void  if  insured  committed  suicide,  the  evidence  presented  a  question 
of  fact  as  to  whether  he  drank  carbolic  acid  with  suicidal  intent  or  by 
mistake,  and  there  was  evidence  that  the  beneficiary,  without  knowledge 
of  the  contents,  signed  the  proofs  of  death  prepared  by  the  insurer's 
representative  which  stated  that  insured  committed  suicide,  the  court 
properly  refused  to  direct  a  verdict  for  defendant. 

(For  other  cases,  se,e  Insurance,  Cent.  Dig.  §  2009;  Dec.  Dig.  §  825.) 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  Fanny  Jenkner  against  the  Supreme  Tent  of  the  Knights  of 
the  Maccabees  of  the  World,  and  Bessemer  Tent  No.  92,  Knights  of 
Maccabees  of  the  World.  From  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Elkin,  Stewart,  and  Moschzis- 
ker,  JJ. 

A.  C.  Johnston,  of  Pittsburgh,  and  S.  F.  Bowser,  of  Butler,  for  Ap- 
pellants. 

Jos.  F.  Mayhugh,  of  Pittsburgh,  for  Appellee. 


♦  •♦ 


LEDFORD  vs.  METROPOLITAN  LIFE  INS.  CO.* 
(Supreme  Court  of  South  Carolina.) 

1.  INSURANCE  —  LIFE   POLICY   —   HEALTH   WARRANTY   — 

EVIDENCE. 

In  an  action  on  a  life  policy,  evidence  of  decedent's  attending  physician 
that  within  a  year  prior  to  the  date  of  the  policy  he  had  treated  her 
for  a  run-down  condition  of  her  system,  and  suspected  lung  trouble, 
but  never  made  any  tuberculin  test,  and  did  not  know  whether  she 
had  tuberculosis  or  not,  was  insufficient  to  sustain  a  defense  under  a 
provision  of  the  policy  that  no  obligation  was  incurred  unless  on  the 
date  of  the  policy  insured  was  in  sound  health,  in  that  at  that  time 
she  was  afflicted  with  tuberculosis. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 
§665.) 

2.  INSURANCE— LIFE  POLICY— DEFENSES. 

Where,  in  an  action  on  a  life  policy,  defendant  pleaded  unsound  health  of 
insured  at  the  time  the  policy  was  issued  by  reason  of  tuberculosis, 
and  for  that  reason  the  policy  was  void  under  a  provision  that  no 
obligation  was  assumed  thereunder  unless  insured  was  in  good  health 
at  the  time  the  policy  was  delivered,  defendant  was  confined  to  the 
disability  pleaded,  and  could  not  claim  a  forfeiture  for  other  reasons, 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1632- 1644;  Dec.  Dig. 
§6450 

♦  Decision  rendered,  April  2r,  1914.    81  S.  E.  Rep.  497. 


Digitized  by 


Google 


732  Insurance  Law  Journal  Vol,  43.        [June,  1914. 

Appeal  from  Common  Pleas  Circuit  Court  of  Greenwood  County; 
Geo.  E.  Prince,  Jm^t. 

Action  by  Thomas  V.  Ledford  against  the  Metropolitan  Life  Insurance 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Wm.  E.  Elliott,  Jr.,  of  Columbia,  and  Featherstone  &  McGhec,  of 
Greenwood,  for  Appellant. 

Grier,  Park  and  Nicholson,  of  Greenwood,  for  Respondent. 


-♦♦♦- 


NOBLE  vs.  KANvSAS  CITY  LIFE  INS.  CO.* 
(Supreme  Court  of  South  Dakota.) 

1.  INSURANCE— PREMIUMS— EVIDENCE  OF  PAYMENT— STAT- 

UTORY PROVISION.      , 

A  provision  of  an  insurance  policy  that  it  was  issued  in  consideration  of 
the  annual  premium  of  $50.17  for  one  year's  term  -insurance,  and  that 
"this  policy  will  be  continued  upon  tlie  further  payment  of  a  like 
amount,"  etc.,  was  an  acknowledgment  of  the  receipt  of  the  first  pre- 
mium within  Civ.  Code,  §  1849,  declaring  that  an  acknowledgment  in 
a  policy  of  the  receipt  of  premium  is  conclusive  evidence  of  its  pay- 
ment so  far  as  to  make  the  policy  binding,  notwithstanding  any 
stipulation  that  it  shall  not  be  binding  until  the  premium  is  actually 
paid,  since  the  word  "continued,"  following  the  recital  of  the  considera- 
tion, necessarily  implies  the  existence  of  a  policy,  and  the  words 
"further  payment"  clearly  imply,  if  they  do  not  expressly  acknowledge, 
a  preceding  payment. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  231-245;  Dec.  Dig.  §  137.) 

2.  INSURANCE— WAIVER    OF    PAYMENT    OF    PREMIUM— DE- 

LIVERY OF  POLICY  WITHOUT  OBJECTION. 

An  insurance  company,  by  delivering  a  policy  and  accepting  a  note  for 
the  first  premium,  thereby  waived  a  provision  declaring  that  the 
policy  should  not  take  effect  unless  the  first  premium  had  been  paid. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  75,  253-262;  Dec  Dig.  §  141.) 

3.  INSURANCE— ACTIONS     ON     POLICY— ADMISSIBILITY     OF 

EVIDENCE. 

Under  Civ.  Code,  §  1849,  declaring  that  an  acknowledgment  in  a  policy  of 
the  receipt  of  premium  is  conclusive  evidence  of  its  payment  so  far 
as  to  make  the  policy  binding,  the  insurance  company  could  not  show, 
in  an  action  upon  a  policy  containing  such  acknowledgment,  that  the 
payment  was  by  note,  and  that  the  policy  had  lapsed  by  its  nonpayment 
under  another  provision. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1674,  1686;  Dec  Dig. 
§  6545^.) 

Appeal  from  Circuit  Court,  Davison  County;   Frank  B.  Smith,  Jiidge. 

Action  by  D.  J.  Noble,  administrator,  against  the  Kansas  City  Life 
Insurance  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

*  Decision  rendered,  April  6,  1914.    146  N.  W.  Rep.  606. 
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Edward  E.  Wagner,  of  Sioux  Falls,  for  Appellant 

W.  M.  Herbert  and  Spangler  &  Haney,  all  of  Mitchell,  for  Respondent. 


♦  •♦ 


MUTUAL  LIFE  INS.  ASS'N  of  Donley  County  vs.  RHOD- 
ERICK* 
(Court  of  Civil  Appeals  of  Texas.    Amarillo.) 

1.  APPEAL  AND  ERROR—REVIEW— ASSIGNMENTS  OF  ERROR. 
Acts  33d  Leg.  c.  59,  amending  Rev.  St.  191 1,  art.  1971,  requires  the  charge 

to  be  in  writing  and  signed  by  the  judge,  and  provides  that,  after  the 
evidence  has  been  concluded,  the  charge  shall  be  submitted  to  the 
parties  for  exception,  and  a  reasonable  time  given  to  examine  and 
present  objections  to  it,  which  objections  shall,  "in  every  instance,"  be 
presented  to  the  court  before  the  charge  is  read  to  the  jury,  and  all 
objections  not  so  presented  shall  be  waived.  Held,  that  recitals  in  the 
record  showing  that  appellant  in  open  court,  "prior  to  the  reading  of 
the  main  charge  herein,  excepts  thereto  as  follows,"  stating  the  objec- 
tions to  the  charge,  and  "each  and  all  of  the  above  exceptions  to  said 
charge  being  overruled,  defendant  in  open  court  excepts,"  followed 
by  a  recital,  "Refused,"  signed  by  the  judge,  were  insufficient  to 
authorize  a  review  of  alleged  errors  in  the  main  charge. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2928-2930;  Dec.  Dig. 
§  699.) 

2.  APPEAL     AND     ERROR— EXCEPTIONS— REFUSAL     OF     IN- 

STRUCTIONS—PRESUMPTIONS. 

Acts  33d  Leg.  c.  59,  amending  Rev.  St.  191 1,  art.  1974,  provides  that,  when 
instructions  requested  are  refused,  the  judge  shall  note  distinctly  which 
are  given  and  which  are  refused,  and  such  instructions  shall  be  filed 
with  the  clerk,  and  be  a  part  of  the  record,  and  article  2061  provides 
that  a  ruling  in  refusing  instructions  shall  be  regarded  as  approved, 
unless  excepted  to  as  provided  herein.  Held,  that  in  absence  of  excep- 
tions in  the  record  to  the  refusal  of  instructions  the  court's  action 
thereon  is  deemed  approved. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2899,  2911-2915, 
2916,  2fi7Z.  3674,  Z^y^y  2f>7^\  Dec.  Dig.  §  907.) 

3.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— REINSTATE- 

MENT. 
Where  a  mutual  benefit  certificate  or  the  by-laws  of  the  association  do  not 

require  the  insured  to  be  in  good  health  as  a  condition  to  reinstatement 

upon  the  payment  of  arrears,  it  is  not  necessary  that  he  be  in  good 

health  in  order  to  be  so  reinstated. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1924;   Dec.  Dig.  §  761.) 

4.  APPEAL  AND  ERROR— FINDINGS— CONCLUSIVENESS. 

The  Court  of  Civil  Appeals  is  bound  by  the  jury's  finding  on  a  disputed 

question  of  fact. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3935-3937 ;  Dec.  Dig. 

§  1002.) 

*  Decision  rendered,  March  14,  1914.    164  S.  W.  Rep.  1067. 
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Appeal  from  District  Court,  Donley  County;  Cecil  Storey,  Special 
Judge. 

Action  by  Mrs.  S.  F.  Rhoderick  against  the  Mutual  Life  Insurance 
Association  of  Donley  County  and  others.  From  a  judgment  for  plaintiff, 
^the  defendant  nam^d  appeals.    Affirmed. 

H.  B.  White  and  E.  A.  Simpson,  both  of  Clarendon,  for  Appellant. 
E.  T.  Miller,  J.  Marvin  Jones,  and  L.  C.  Barrett,  all  of  Amarillo,  for 
Appellee. 


-♦♦♦- 


SOVEREIGN  CAMP  WOODMEN  OF  THE  WORLD  vs. 

WAGNON.* 
(Court  of  Civil  Appeals  of  Texas.    Austin.) 

1.  TRIAL-SPECIAL  INTERROGATORIES— CONSTRUCTION. 
Where  the  court  submitted  a  special  issue  whether  the  insured  had  failed 

to  pay  his  lodge  dues  and  assessments  due  on  certain  dates,  the  only 
fact  to  be  found  was  whether  the  payments  were  made;   the  question 
whether  they  were  due  being  one  of  law  for  the  court  in  construing 
the  by-laws  of  the  order  introduced  in  evidence. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  871-874;   Dec.  Dig.  §  365.) 

2.  TRIAL  —  SPECIAL  INTERROGATORIES  —  INCONSISTENT 

FINDINGS. 

An  answer  to  such  issue,  reading,  "No,  no  April  dues  on  May  ist,  1912," 
is  to  be  construed  as  meaning  that  no  dues  were  due  on  that  date,  not 
that  the  insured  did  not  fail  to  pay  them,  where  the  answer  to  another 
issue  found  that  the  pa3rments  were  not  made  by  the  insured  or  by  any 
one  for  him. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  871-874;  Dec.  Dig.  §  365.) 

3.  INSURANCE  —  MUTUAL  BENEFIT  INSURANCE  —  ACTIONS 

FOR  BENEFITS— SPECIAL  INTERROGATORIES— INCON- 
SISTENT FINDINGS. 

Even  if  there  was  a  conflict  between  these  two  findings,  that  conflict  must 
be  reconciled  by  reference  to  the  record,  and,  where  the  tmdisputed 
evidence  shows  that  payments  were  not  made  and  another  flnding  was 
in  harmony  therewith,  the  jury  must. have  intended  to  find  that  the 
insured  failed  to  pay  his  assessments. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2011 ;   Dec.  Dig.  §  827.) 

4.  JUDGMENT— MUTUAL  BENEFIT  INSURANCE— ACTIONS  FOP 

BENEFITS— SPECIAL  INTERROGATORIES  —  CONFORMITY 

OF  JUDGMENT  TO  FINDINGS. 
The  fact  that  the  jury  also  found  that  the  assessments  were  not  due  and 

the  suspension  of  the  member  improper  does  not  authorize  a  judgment 

on  the  findings  for  the  beneficiary,  since  that  question  was  one  for  the 

court  and  not  for  the  jury. 
(For  other  cases,  see  Judgment,  Cent.  Dig.  §§  446-454;    Dec.  Dig.  §  256.) 

*  Decision  rendered,  Jan.  21,  IQ14.     Rehearing  denied,  March  25.  1914. 
164  S.  W.  Rep.  1082. 
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5.  INSURANCE— MUTUAL  BENEFIT  INSURANCE-SUSPENSION 

—WAIVER— LOCAL  OFFICER. 

Under  Rev.  St.  191 1,  §  4847,  providing  that  no  subordinate  body  of  a 
fraternal  beneficiary  association  could  waive  the  provisions  of  the 
laws  or  constitution  of  the  body,  an  agreement  by  the  clerk  of  a  local 
camp  to  pay  the  assessments  of  a  member  when  due,  which  agreement 
was  beyond  his  authority,  under  the  by-laws,  is  no  defense  to  a  sus- 
pension for  nonpayment  of  dues,  especially  where  there  is  no  evidence 
that  the  sovereign  camp  had  any  notice  of    the  agreement. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1906;   Dec.  Dig.  §  754.) 

6.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— REINSTATE- 

MENT—CERTIFICATE  OF  HEALTH— NECESSITY. 

Where  the  by-laws  of  a  mutual  benefit  association  required  the  payment 
of  dues  for  reinstatement  after  suspension  to  be  accompanied  by  a 
certificate  that  the  insured  was  in  good  health,  a  tender  not  accom- 
panied by  such  certificate  does  not  entitle  a  member  to  reinstatement. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1924;  Dec.  Dig.  §  761.) 

7.  INSURANCE— MUTUAL     BENEFIT     INSURANCE— NONPAY- 

MENT OF  DUES— EXCUSE— INSANITY. 

Where  the  by-laws  of  a  mutual  benefit  association  required  it  to  pay  the 
dues  of  a  member  who  was  insane  and  financially  unable  to  pay  his 
dues,  but  provided  that  s^ch  payments  should  not  be  made  if  the  mem- 
ber was  in  arrears  more  than  three  months,  the  association  was  not  re  • 
quired  to  pay  the  dues  where  no  proof  of  the  insanity  of  a  member 
was  offered  until  six  months  after  his  suspension  for  nonpayment 
and  more  than  three  months  after  his  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1906;  Dec.  Dig.  §  754.) 

Appeal  from  Coleman  County  Court;    F.  M.  Bowen,  Judge. 

Action  by  Nora  Wagnon  against  Sovereign  Cahip  Woodmen  of  the 
World.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
judgment  rendered  for  defendant. 

Woodward  &  Baker,  of  Coleman,  and  Flippen,  Gresham  &  Freeman, 
of  Dallas,  for  Appellant. 

Snodgrass,  Dibrell  &  Snodgrass,  of  Coleman,  for  Appellee. 


#♦♦ 


LADIES  OF  MACCABEES  OF  THE  WORLD  vs.  KEN- 

DRICK.* 
(Court  of  Civil  Appeals  of  Texas.    Texarkana.) 

I.  INSURANCE— MUTUAL  BENEFIT  INSURANCE— MISREPRE- 
SENTATIONS—TRUTH  OF  ANSWERS. 

In  a  statement  made  by  decedent  in  applying  for  a  mutual  benefit  certifi- 
cate, she  was  asked  whether  she  was  then  in  good  health,  and  whether 
she  had  ever  changed  or  been  ordered  to  change  her  residence  on 
account  of  health,  after  which  she  was  asked,  "Have  you  consulted  or 

*  Decision  rendered,  March  11,  1914.    Rehearing  denied,  March  19,  1914. 
165  S.  W.  Rep.  HO. 
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been  attended  by  any  physician  during  the  past  five  years?"  which  she 
answered,  "No,"  following  which  were  questions  as  to  what  was  the 
cause  for  each  consultation  or  attendance,  and  whether  decedent  had 
fully  recovered  from  each  illness.  Held,  that  the  fact  that  decedent 
was  attended  by  a  physician  at  a  natural  childbirth  within  five  years  did 
not  make  her  answer  to  the  quoted  question  false;  that  not  being  an 
illness  or  ailment  within  the  meaning  of  the  question. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  2006,  2007;  Dec.  Dig.  §  819.) 

2.  INSURANCE  —  MUTUAL  BENEFIT  INSURANCE  —  STATE- 

MENTS—FALSITY. 

A  negative  answer  to  a  question  asked  insured,  "Have  you  ever  had  a 
surgical  operation  performed  or  received  treatment  in  a  hospital,  san- 
itarium, retreat,  or  any  public  or  private  institution  for  the  treatment 
of  physical  or  mental  disease?"  was  not  made  false  by  proof  that 
insured  had  been  operated  on  by  a  physician  by  surgical  instruments 
at  her  home. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1859-1865;  Dec.  Dig.  §  723.) 

3.  INSURANCE  —  MUTUAL  BENEFIT  INSURANCE  —  STATE- 

MENTS—FALSITY. 

A  comma  will  not  be  supplied  by  construction  after  the  word  "performed" 
in  order  to  make  false  a  negative  answer  to  a  question  asked  insured, 
"Have  you  ever  had  a  surgical  operation  performed  or  received  treat- 
ment in  a  hospital  *  *  *  or  any  public  or  private  institution  for  the 
treatment  of  physical  or  mental  disease?"  where  the  proof  showed 
that  insured  had  been  operated  on  at  her  home. 

(For  other  cases,  sefe  Insurance,  Cent.  Dig.  §§  1870-1872;  Dec.  Dig.  §  726.) 

Appeal  from  District  Court,  Smith  County ;   R.  W.  Simpson,  Judge. 
Action  by  William  D.  Kendrick  against  the  Ladies  of  the  Maccabees 
of  the  World.    From  a  judgment  for  plaintiff,  defendant  appeals.    Aflirmcd. 

Odell  &  Turner  and  Homer  L.   Baughman,  all   of   Ft.  Worth,  for 
Appellant. 

Marsh  &  Mcllwaine,  of  Tyler,  for  Appellee. 


-♦♦♦- 


PROVIDENT  SAVINGS  LIFE  ASSUR.  SOCIETY  of  New 

York  ^t  ai,.  vs.  ELLINGER.* 

(Court  of  Civil  Appeals  of  Texas.    Austin.) 

I.  INSURANCE  —  CONSOLIDATION  —  RIGHTS  OF  POLICY- 
HOLDERS—LIABILITY    OF   NEW   COMPANY. 

Where,  on  defendant's  insurance  business  being  taken  over  by  the  P. 
Company,  the  latter  offered  to  assume  plaintiff's  policy,  but  he  refused 
to  consent  to  the  novation,  the  P.  Company  was  under  no  contractual 
relations  with  plaintiff,  and  hence  he  could  not  recover  against  it  for 
defendant's  alleged  breach  of  contract  resulting  from  the  consolidation* 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  49;  Dec.  Dig.  §  47.) 

*  Decision  rendered,  June  25,  1913.    Writ  of  Error  denied  by  Supreme 
Court,  March  4,  1914.    164  S.  W.  Rep.  1024. 
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2.  INSURANCE— CONSOLIDATION—BREACH    OF    CONTRACT- 

LIABILITY  OF  NEW  COMPANY. 

Where  the  consolidation  of  defendant  insurance  company  with  the  P. 
Company  did  not  deprive  defendant  of  ability  to  perform  its  con- 
tracts or  render  it  insolvent,  but  on  the  date  when  plaintiff  chose  to 
treat  his  policy  as  having  been  repudiated  by  defendant,  by  reason  of 
the  consolidation,  defendant  was  amply  able  to  fulfil  the  same,  the  P. 
Company  was  not  liable  in  damages  to  plaintiff  on  the  ground  that 
it  had  absorbed  all  defendant's  assets. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  49;  Dec.  Dig.  §  47.) 

3.  CONTRACTS— BREACH— MODE. 

A  contract  can  be  breached  in  only  one  of  three  ways,  viz:  By  failure  to 
perform,  by  present  positive  declaration  of  an  intention  not  to  per- 
form and  acceptance  of  such  declaration  by  the  other  party  as  a 
repudiation  of  the  contract  before  performance  is  again  entered  upon, 
and  by  inability  to  perform. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §  1279^ ;  Dec.  Dig.  §  312.) 

4.  INSURANCE— CONTRACT— BREACH. 

Where  an  insurance  policy  obligated  the  insurer  to  pay  $3,000  to  insured's 
wife  at  his  death,  there  could  be  no  breach  by  the  insurer  by  failure 
to  perform  prior  to  the  insured's  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  534-536;  Dec.  Dig.  §  247,) 

5.  CONTRACTS  —  ANTICIPATORY   BREACH  —  REFUSAL  TO 

PERFORM— DECLARATION. 

Where  an  anticipatory  breach  of  contract  is  attempted  to  be  shown  by 
the  declaration  of  the  party  that  he  will  not  perform  the  same,  such 
declaration  must  be  in  positive  and   unconditional   terms. 

(For  other  cases,  see  Contracts,  Cent.  Dig.  §  1279;  Dec.  Dig.  §  313.) 

6.  INSURANCE  —  CONTRACT  —  BREACH  —  REFUSAL  TO  PER- 

FORM. 

Defendant  insurance  company,  on  consolidating  with  the  P.  Company, 
notified  its  policyholders  of  the  fact,  and  the  P.  Company  requested 
they  accept  it  in  lieu  of  defendant,  but  the  letters  did  not  contain  any 
positive  declaration  that  defendant  would  not  continue  to  perform  its 
contracts  with  holders  refusing  to  accept  the  P.  Company  in  lieu  of 
it,  nor  did  defendant  surrender  its  corporate  existence  or  go  out  of 
business  as  to  contracts  theretofore  written.  Policyholders  were  in- 
formed that  branch  offices  of  defendant  would  gradually  be  discon- 
tinued and  premiums  should  be  forwarded  direct  to  defendant's  New 
York  office,  but  until  further  advised  they  might  be  remitted  as  at 
present.  Held,  that  such  facts  did  not  show  that  defendant  had 
breached  its  insurance  contract  with  plaintiff  by  refusing  to  perform 
the  same  as  to  entitle  plaintiff  to  recover  damages  therefor. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  513-S15;  Dec.  Dig.  §  237.) 

7.  INSURANCE— CONTRACTS— BREACH— CONSOLIDATION. 
Where,   notwithstanding   consolidation   of   defendant   insurance   company 

with  the  P.  Company,  defendant's  affairs  had  never  been  liquidated, 
and  in  addition  to  its  capital  stock  of  $100,000  it  had  on  deposit  with 
the  New  York  Superintendent  of  Insurance  $100,000  in  bonds,  loans, 
and  mortgages  valued  at  $101,710,  and  its  report  filed  with  the  Com- 
missioner of  Insurance  December  31,  1912,  showed  a  surplus  of 
$255,409  over  all  liabilities,  including  capital  stock,  it  did  not  appear 
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that  by  such  consolidation  it  had  breached  its  policy  with  plaintiff  by 
pauperizing  itself  so  that  it  was  unable  to  perform  the  same. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  513-515;  Dec.  Dig.  §  237.) 

8.  INSURANCE— POLICY— BREACH  OF  CONTRACT— MEASURE 
OF  DAMAGES. 

In  an  action  for  an  insurance  company's  breach  of  an  ordinary  life  policy, 
plaintiff's  measure  of  damages  was  the  value  of  the  policy  at  the  time 
of  its  breach,  consisting  of  the  difference  between  what  it  would  have 
cost  him  to  mature  the  policy  from  the  time  of  such  breach  to  end 
of  his  expectancy,  had  there  been  no  breach,  and  what  it  would  have 
cost  him  to  mature  a  like  policy  in  a  solvent  company  for  the  same 
period,  and  not  the  amount  of  premiums  paid,  with  interest. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  513-515;  Dec.  Dig.  §  237.) 

Appeal  from  District  Court,  Fayette  County;  Frank  S.  Roberts, 
Judge. 

Action  by  Joseph  Ellinger  against  the  Provident  Savings  Life  Assur- 
ance Society  of  New  York  and  others.  Judgment  fpr  plaintiff,  and  de- 
fendants appeal.    Reversed  and  rendered. 

Baker,  Botts,  Parker  &  Garwood  and  J.  C.  ToWncs,  Jr..  all  of  Hous- 
ton, for  Appellants. 

John  T.  Duncan,  of  La  Grange,  for  Appellee. 


-♦♦♦- 


REIFF  vs.  ARMOUR  &  CO.* 
(Supreme  Court  of  Washington.) 

EXEMPTIONS— INSURANCE  PROCEEDS. 

Rem.  &  Bal.  Code,  §  569,  providing  that  the  proceeds  of  all  life  or  accident 
policies  shall  be  exempt  from  all  liability  for  debts,  was  enacted  to 
exempt  the  proceeds  from  the  debts  of  the  insured.  Held,  that  in  view 
of  the  purpose  of  the  statute,  the  exemption  extends  only  to  the  debts 
of  the  insured,  and  a  beneficiary  who  contracts  debts  cannot  escape 
liability  under  the  statute. 

(For  other  cases,  see  Exemption,  Cent.  Dig.  §  75;  Dec.  Dig.  §  50.) 

Department  i.  Appeal  from  Superior  Court,  Spokane  County;  John 
B.  Yakey,  Judge. 

Action  by  Marie  Reiff  against  Armour  &  Co.,  a  corporation.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed  and  remanded  with 
instructions  to  dismiss. 

Tolman  &  King,  of  Spokane,  for  Appellant. 

Merritt,  Oswald  &  Merritt,  of  Spokane,  for  Respondent. 

*  Decision  rendered,  Mar.  28,  1914.    139  Pac.  Rep.  633. 
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FIRE,  TORNADO,  ETC. 

CIRCUIT  COURT  OF  THE  UNITED  STATES. 

For  the  District  of  Kansas. 
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GERMAN  ALLIANCE  INSURANCE  COMPANY 

vs. 

LEWIS,  SUPERINTENDENT  OF  INSURANCE  of  the 

State  of  Kansas.     (No.  120.)*  ^ 

The  business  of  insurance  is  so  far  affected  with  a  public  interest  as  to 
justify  legislative  regulation  of  its  rates. 

A  public  interest  can  exist  in  a  business,  such  as  insurance,  distinct  from 
a  public  use  of  property,  and  can  be  the  basis  of  the  power  of  the 
Legislature  to  regulate  the  personal  contracts  involved  in  such 
business. 

Where  a  business,  such  as  insurance,  is  affected  by  a  public  use,  it  is  the 
business  that  is  the  fundamental  thing;  property  is  but  the  instrument 
of  such  business. 

Munn  vs.  Illinois,  94  U.  S.  113;  Budd  vs.  New  York,  143  U.  S.  517;  Brass 
vs.  North  Dakota,  153  U.  S.  391,  demonstrate  that  a  business  by 
circumstances  and  its  nature  may  rise  from  private  to  public  con- 
cern and  consequently  become  subject  to  governmental  regulation; 
and  the  business  of  insurance  falls  within  this  principle. 

The  fact  that  a  contract  for  insurance  is  one  for  indemnity  and  is  per- 
sonal, does  not  preclude  regulation. 

A  general  conception  of  the  law-making  bodies  of  the  country  that  a 
business  requires  governmental  regulation  is  not  accidental  and  can- 
not exist  without  cause. 

What  makes  for  the  general  welfare  is  matter  of  legislative  judgment^ 
and  judicial  review  is  limited  to  power  and  excludes  policy. 

The  liberty  of  contract  guaranteed  by  the  Fourteenth  Amendment  is  not 
more  intimately  involved  in  price  regulation  than  in  other  proper 
forms  of  regulation  of  business  and  property  affected  by  a  public 
use,  and  so  held  as  to  the  regulation  of  rates  of  fire  insurance. 

The  inactivity  of  a  governmental  power,  no  matter  how  prolonged,  does 
not  militate' against  its  legality  when  exercised.  United  States  vs. 
Delaware  &  Hudson  Co.,  213  U.  S.  366. 

Whether  rate  regulation  is  necessary  in  regard  to  a  particular  business 
affected  by  a  public  use,  such  as  insurance,  is  matter  for  legislative 
judgment.  This  court  can  only  determine  whether  the  Legislature  has 
the  power  to  enact  it. 

A  discrimination  is  not  invalid  under  the  equal  protection  provision  of 
the  Fourteenth  Amendment  if  not  so  arbitrary  as  to  be  beyond  the 
wide  discretion  that  a  Legislature  may  exercise;  and  so  held  as  to  a 
classification  exempting  farmers'  mutual  insurance  companies  doing 
only  a  farm  business  from  the  operation  of  an  act  regulating  rates  of 
insurance. 

A  legislative  classification  may  rest  on  narrow  distinctions.  Legislation  is 
addressed  to  evils  as  they  appear  and  even  degrees  of  evil  may  de- 

♦  Decision  rendered.  Apr.  20,  1914.    Argued,  Dec.  10,  1913.    233  U.  S. 
389. 
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termine  its  exercise.  Ozan  Lumber  Co.  vs.  Union  National  Bank, 
207  U.  S.  251. 
The  Kansas  statute  of  1909,  so  far  as  it  provides  for  regulating  rates 
of  fire  insurance,  is  not  unconstitutional  under  the  Fourteenth 
Amendment  as  depriving  insurance  companies  of  their  property  with- 
out due  process  of  law,  as  abridging  the  liberty  of  contract  or  as 
denying  companies  charging  regular  premiums  the  equal  protection 
of  the  law  by  excepting  farmers'  mutual  insurance  companies  from 
its  operation. 

Statement  of  the  Case. 

Bill  in  equity  to  restrain  the  enforcement  of  the  provisions 
of  an  act  of  the  state  of  Kansas  entitled  **An  act  relating  to 
Fire  Insurance,  and  to  provide  for  the  Regulation  and  Control 
of  rates  of  Premium  Thereon,  and  to  Prevent  Discriminations 
Therein."    Chap.  152  of  the  Session  Laws  of  1909. 

The  grounds  of  the  bill  are  that  the  act  offends  the  Consti- 
tution of  the  state  and  of  the  United  States. 

A  summary  of  the  requirements  of  the  act  is  as  follows: — 

Sec.  1.  Every  fire  insurance  company  shall  file  with  the  Su- 
perintendent of  Insurance  general  basis  schedules  showing  the 
rates  on  all  risks  insurable  by  such  company  in  the  state  and  all 
the  conditions  which  aflfect  the  rates  or  the  value  of  the  insurance 
to  the  assured. 

Sec.  2.  No  change  shall  be  made  in  the  schedules  except  after 
ten  days'  notice  to  the  Superintendent,  which  notice  shall  state 
the  changes  proposed  and  the  time  when  they  shall  go  into  ef- 
fect.   The  Superintendent  may  allow  changes  upon  less  notice. 

Sec.  3.  When  the  Superintendent  shall  determine  any  rate 
is  excessive  or  unreasonably  high  or  not  adequate  to  the  safety 
or  soundness  of  the  company,  he  is  authorized  to  direct  the  com- 
pany to  publish  and  file  a  higher  or  a  lower  rate,  which  shall  be 
commensurate  with  the  character  of  the  risk;  but  in  every  case 
the  rate  shall  be  reasonable. 

Sec.  4.  No  company  shall  engage  or  participate  in  insurance 
on  property  located  in  the  state  until  the  schedules  of  rates  be 
filed  nor  write  insurance  at  a  different  rate  than  the  rate  named 
in  the  schedules,  or  refund  or  remit  in  any  manner  or  by  any 
device  any  portion  of  the  rates;  or  extend  to  any  insured  or 
other  person  any  privileges,  inducements  or  concessions  except 
as  specified  in  the  schedules. 

Sec.  5.  Any  company  making  insurance  where  no  rate  has 
been  filed  shall,  within  thirty  days  after  entering  into  such  con- 
tract, file  with  the  Superintendent  a  schedule  of  such  property 
showing  the  rate  and  such  information  as  he  may  require.  The 
schedule  shall  conform  to  the  general  basis  of  schedules  and 
shall  constitute  the  pemianent  rate  of  the  company. 

Sec.  6.  The  schedules  shall  be  open  to  the  inspection  of  the 
public,  and  each  local  agent  shall  have  and  exhibit  to  the  public 
copies  thereof  relative  to  all  risks  upon  which  he  is  authorized 
to  write  insurance. 
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Sec.  7.  No  company  shall  directly  or  indirectly,  by  any  spe- 
cial rate  or  by  any  device,  charge  or  receive  from  any  person  a 
different  rate  of  compensation  for  insurance  than  it  charges  or 
receives  from  any  other  person  for  like  insurance  or  risks  of 
a  like  kind  and  hazard  under  similar  circumstances  and  condi- 
tions in  the  state.  Any  company  violating  this  provision  shall 
be  deemed  guilty  of  unjust  discrimination,  which  is  declared 
unlawful. 

Sec.  8.  The  Superintendent  may,  if  he  finds  that  any  com- 
pany, or  any  officer,  agent  or  representative  thereof,  has  vio- 
lated any  of  the  provisions  of  the  act,  revoke  the  license  of  such 
offending  company,  officer,  or  agent,  but  such  revocation  shall 
not  affect  liability  for  the  violation  of  any  other  section  of  the 
act;  and  provided  that  any  action,  decision  or  determination  of 
the  Superintendent  under  the  provisions  of  the  act  shall  be  sub- 
ject to  review  by  the  courts  of  the  state  as  provided  in  the  act. 

Sec.^  9.  The  Superintendent  shall  give  notice  of  any  order 
or  regulation  made  by  him  under  the  act,  and  any  company,  or 
any  person,  city  or  municipality  which  shall  be  interested,  shall 
have  the  right  within  thirty  days  to  bring  an  action  against  the 
Superintendent  in  any  district  court  of  the  state  to  have  the 
order  or  regulation  vacated.  Issues  shall  be  formed  and  the 
controversy  tried  and  determined  as  in  other  cases  of  a  civil 
nature,  and  the  court  may  set  aside  one  or  more  or  any  part  of 
any  of  the  regulations  or  orders  which  the  court  shall  find  to 
be  unreasonable,  unjust,  excessive  or  inadequate  to  compensate 
the  company  writing  insurance  thereon  for  the  risk  assumed  by 
it,  without  disturbing  others.  The  order  of  the  Superintendent 
shall  not  be  suspended  or  enjoined,  but  the  court  may  permit 
the  complaining  company  to  write  insurance  at  the  rates  which 
obtained  prior  to  such  order. upon  the  condition  that  the  differ- 
ence in  the  rates  shall  be  deposited  with  the  Superintendent  to 
be  paid  to  the  company  or  to  the  holders  of  policies  as,  on  final 
determination  of  the  suit,  the  court  may  deem  just  and  reason- 
able. During  the  pendency  of  the  suit  no  penalties  or  for- 
feitures shall  attach  or  accrue  on  account  of  the  failure  of  the 
complainant  to  comply  with  the  order  sought  to  be  vacated  or 
modified  until  the  final  determination  of  the  suit.  Proceedings 
in  error  may  be  instituted  in  the  Supreme  Court  of  the  state  as 
in  other  civil  cases,  and  that  court  shall  examine  the  record,  in- 
cluding the  evidence,  and  render  such  judgment  as  shall  be  just 
and  equitable.  No  action  shall  be  brought  in  the  United  States 
courts  until  the  remedies  provided  by  the  act  shall  have  been 
exhausted.  If  any  company  organized  under  the  laws  of  the 
state  or  authorized  to  transact  business  in  the  state  shall  violate 
the  section,  the  Superintendent  may  cancel  the  authority  of  the 
company  to  transact  business  in  the  state. 

Sec.  10.  Infractions  of  the  act  are  declared  to  be  misde- 
meanors and  punishable  by  a  fine  not  exceeding  $100  for  each 
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offense,  provided  that  if  the  conviction  be  for  an  unlawful  dis- 
crimination the  punishment  may  be  by  a  fine  or  by  imprison- 
ment in  the  county  jail  not  exceeding  ninety  days,  or  by  both 
fine  and  imprisonment. 

Sec.  11.  No  person  shall  be  excused  from  testifying  at  the 
trial  of  any  other  person  on  the  ground  that  the  testimony  may 
incriminate  him,  but  he  shall  not  be  prosecuted  on  account  of 
any  transaction  about  which  he  may  testify  except  for  perjury 
committed  in  so  testifying:  "provided,  that  nothing  in  this  act 
shall  affect  farmers'  mutual  insurance  companies  organized  and 
doing  business  under  the  laws  of  this  state  and  insuring  only 
farm  property." 

The  bill  alleged  that  it  was  brought  by  the  German  Alliance 
Insurance  Company  in  behalf  of  itself  and  all  other  companies 
and  corporations  conducting  a  similar  business  and  similarly 
situated,  and  that  Charles  W.  Barnes  was  the  duly  elected  Su- 
perintendent of  Fire  Insurance  of  the  s^ate  of  Kansas.  It  al- 
leged the  jurisdictional  amount,  and  that  the  controversy  was 
one  arising  under  the  Constitution  of  the  United  States  and  of 
the  state  of  Kansas.  It  alleged,  further,  the  following  facts, 
which  we  state  in  narrative  form,  omitting  those  which  relate  to 
the  constitution  of  the  state,  no  assignment  of  error  being  based 
upon  them:  The  appellant,  to  which  we  shall  refer  as  com- 
plainant, was  incorporated  under  the  laws  of  New  York  as  a 
fire  insurance  company  in  1879  and  immediately  entered  upon 
such  business,  and  it  has  for  long  periods  of  time  conducted  the 
business  of  fire  insurance  in  Kansas  and  other  states  of  the 
United  States. 

The  business  of  fire  insurance  as  conducted  by  it  consists  of 
making  indemnity  contracts  agains.t  direct  loss  or  damage  by 
fire  for  a  consideration  paid,  known  as  a  premium;  that  the 
rate  or  premium  is  the  amount  charged  for  each  $100  of  in- 
demnity. The  property  which  is  the  subject  of  insurance  is 
ordinarily  known  and  designated  as  the  risk.  Complainant 
issues  indemnity  contracts  or  fire  insurance  policies  covering 
all  kinds  and  descriptions  of  improvements  upon  real  estate 
and  the  contents  thereof  and  all  kinds  and  descriptions  of  per- 
sonal property  and  also  farm  houses,  barns  and  granaries  and 
their  contents.  The  rate  of  premium  varies  with  the  kind  of 
property  covered,  its  physical  characteristics  and  situation,  its 
exposure,  the  presence  or  absence  of  fire  protection,  and  many 
other  causes. 

The  establishment  of  the  basis  rate  for  the  premium  to  be 
charged  is  a  matter  of  technical  and  mathematical  deduction 
from  the  experience  of  all  fire  insurance  companies  covering 
a  long  period  of  years  and,  territorially,  the  whole  civilized 
world.  To  make  such  deduction  it  is  necessary  not  only  to  be 
in  possession  of  the  compiled  statistics  of  fire  insurance  busi- 
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ness,  but  also  to  be  skilled  in  the  mathematical  "theory  of  proba- 
bilities" and  in  the  "law  of  large  numbers"  so  as  to  be  able  to 
apply  with  technical  accuracy  such  laws  and  such  data,  and  that 
no  one  not  specially  trained  as  an  insurance  statistician  is  com- 
petent to  make  such  deductions. 

A  theoretically  correct  basis  rate  having  thus  been  arrived  at 
is  subject  to  variation  according  to  the  risk,  whether  in  town 
or  coimtry,  and  if  in  the  former,  according  to  the  class  of  town 
or  city  in  which  it  is  situated.  The  classification  of  towns  and 
cities  depends  upon  water  supply,  fire  protection  and  general 
physical  conditions.  In  addition  to  ascertaining  the  individual 
risk,  if  a  building,  the  size,  material  of  which  and  the  manner 
in  which  it  is  constructed,  the  character  of  the  occupancy,  and 
the  character  of  the  occupancy  and  construction  of  adjacent 
buildings,  also  the  character  of  the  contents  of  the  buildings  and 
the  manner  in  which  they  are  stored  and  the  precautions  used  to 
detect  and  prevent  fires,  are  necessary  to  be  ascertained. 

Complainant  and  others  engaged  in  the  insurance  business 
employ  a  large  number  of  men  skilled  as  inspectors  to  report 
upon  individual  risks,  and  it  is  impossible  to  fix  and  adjust  a 
reasonable  rate  of  premium  for  each  and  every  individual  risk 
without  the  information  so  obtained  and  having  the  same  ap- 
plied by  experts.  And  such  training  and  information  are  neces- 
sary to  determine  whether  a  basic  rate  or  actual  rate  as  applied 
to  any  particular  risk  is  or  is  not  reasonable,  and  the  respond- 
ent is  not  possessed  of  the  requisite  information  or  special 
training  necessary  to  qualify  for  such  determination  and  any 
conclusion  to  which  he  might  come  would  be  a  mere  guess  or 
arbitrary  determination;  and  the  provisions  of  the  act  can 
only  be  properly  administered  in  any  event  by  the  employment 
by  the  state  of  a  corps  of  inspectors  and  experts  specially  trained 
in  the  business  of  fixing  rates  of  fire  insurance. 

The  complainant  has  complied  with  all  of  the  laws  of  the 
state  and  has  received  the  regular  license  or  authorization  of 
the  state,  to  transact  the  business  of  fire  insurance  therein. 

It  conducts  its  business  by  means  of  resident  agents,  of  which 
it  has  seventy-two  directly  employed ;  it  has  a  large  and  valuable 
established  business  to  secure  which  it  has  expended  a  large  sum 
of  money,  and  to  be  compelled  to  give  up  its  business  would 
result  in  irreparable  damage  and  injury  to  it.  A  large  number 
of  the  fire  insurance  policies  issued  by  complainant  are  written 
upon  farm  buildings  and  their  contents  and  in  writing  such 
business  it  comes  into  direct  competition  with  various  farmers*^ 
mutual  insurance  companies  organized  and  doing  business  un- 
der the  laws  of  the  state  and  insuring  only  farm  property. 

The  business  of  fire  insurance  is  purely  and  exclusively  a 
private  business  and  may  be  transacted  by  private  persons  in 
their  individual  capacity  or  by  unincorporated  or  incorporated 
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companies,  that  the  amount  of  indemnity  and  the  premium  is  a 
matter  of  private  negotiation  and  agreement,  and  the  act  of  the 
Legislature  of  the  state  of  Kansas  attempts  to  regulate  the 
business  in  so  far  as  the  fixing  of  the  rate  of  premium  is  con- 
cerned and  in  the  attempted  regulation  distinguishes,  between 
fire  insurance  companies  and  individuals  and  partnerships,  and 
thereby  denies  to  complainant  and  other  companies  the  equal 
protection  of  the  law,  contrary  to  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  and  is  therefore  un- 
constitutional and  void. 

Under  the  laws  of  Kansas,  mutual  fire  insurance  companies 
may  be  organized,  that  such  companies  having  a  guaranteed 
fund  of  $25,000  may  do  business  on  a  cash  basis  and  accept 
premiums  in  cash  and  that  such  premium  measures  the  total 
liability  of  the  insured  under  the  policy  either  to  the  company  or 
to  its  creditors;  that  by  the  eleventh  section  of  the  act  under 
review,  it  is  provided  "that  nothing  in  this  act  shall  affect  farm- 
ers' mutual  insurance  companies,  organized  and  doing  business 
under  the  laws  of  this  state,  and  insuring  only  farm  property." 
The  complainant  and  many  other  companies  insure  farm  prop- 
erty and  come  into  direct  competition  with  farmers*  mutual 
companies  of  the  character  specified  and  the  act  of  the  Legis- 
lature in  excepting  the  latter  companies  deprives  complainant 
of  the  equal  protection  of  the  laws  and  is  therefore  repugnant 
to  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States  and  is  unconstitutional  and  void. 

The  business  of  fire  insurance  is  private,  with  which  the  state 
has  no  right  to  interfere,  and  the  right  to  fix  by  private  con- 
tract the  rate  of  premium  is  a  property  right  of  value;  the 
business  is  not  a  monopoly  either  legally  or  actually,  it  may 
not  be  legally  conducted  by  the  National  Government  or  by  the 
state  of  Kansas  or  other  states  under  their  respective  constitu- 
tions, and  is  not  a  business  included  within  the  functions  of 
government.  Neither  complainant  nor  others  engaged  in  fire 
insurance  receive  or  enjoy  from  the  state  of  Kansas,  or  any 
government,  state  or  national,  any  privilege  or  immunity  not  in 
like  manner  and  to  like  extent  received  and  enjoyed  by  all 
other  persons,  partnerships  and  companies,  incorporated  or  un- 
incorporated, respectively,  engaged  in  the  conduct  of  other  lines 
of  private  business  and  enterprises.  Complainant,  therefore,  is 
deprived  of  one  of  the  incidents  of  liberty  and  of  its  property 
without  due  process  of  law,  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States. 

The  act  distinguishes  between  fire  insurance  companies  and 
other  insurance  companies,  individuals  and  persons,  and  dis- 
tinguishes between  insurance  and  other  lines  of  business  and 
thereby  offends  the  equality  clause  of  the  Constitution  of  the 
United  States. 
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Complainant,  under  protest,  filed  the  general  basis  schedules 
of  its  rates  as  required  by  the  act,  which  were  arrived  at  by 
the  process  hereinbefore  set  out.  On  the  nineteenth  of  Au- 
gust, 1909,  respondent  made  a  reduction  of  12  per  cent  from 
the  rates  as  filed  and  from  the  rates  filed  by  other  companies, 
with  the  proviso  that  it  should  not  apply  to  residence  property, 
churches,  schoolhouses,  farm  property  or  special  hazards.  The 
order  was  to  become  effective  September  1,  1909.  And  it  was 
further  ordered  that  on  and  after  that  date  the  exception  of 
churches  and  dwelling  houses  should  be  eliminated.  Complain- 
ant notified  the  superintendent  by  letter  that  it  would,  under 
protest,  and  reserving  the  rights  which  it  had  under  the  law,  com- 
ply with  the  provision  of  the  order. 

The  risks  included  in  the  order  and  not  excepted  therefrom, 
comprise  all  ordinary  mercantile  risks  in  the  state  and  that 
the  reduction  of  12  per  cent  will  result  in  a  rate  which  is  much 
less  than  the  cost  of  carrying  the  risks. 

Respondent  is  threatening  to  make  further  reductions  and  it 
is  proposed  to  revoke  the  license  of  any  fire  insurance  company 
which  may  violate  the  provisions  of  the  act,  even  though  the  rates 
fixed  by  him  may  be  so  low  as  to  be  confiscatory  and  to  inflict 
upon  the  officers  of  the  company,  including  complainant,  the 
penalties  prescribed  for  such  violation,  and  such  companies  and 
complainant,  unless  defendant  be  restrained  by  injunction,  will  be 
obliged  to  comply  with  the  requirements  of  the  act  to  their 
irreparable  damage  and  injury. 

Complainant  finally  alleges  that  it  is  not  its  purpose  to  attack 
the  orders  of  respondent  on  the  ground  that  they  were  not  made 
in  strict  compliance  with  the  provisions  of  the  act,  but  to  have  the 
act  in  its  entirety  declared  to  be  unconstitutional  and  void  for  the 
reasons  alleged,  and  to  have  respondent  restrained  and  orders 
made  by  him  under  the  provisions  of  the  act  enjoined.  And  such 
an  injunction  is  prayed. 

Respondent  filed  a  demurrer  stating  that  he  demurred  to  so 
much  of  the  bill  as  charges  the  act  of  the  state  of  Kansas  to  be 
reptignant  to  the  constitution  of  Kansas  and  the  Constitution  of 
the  United  States.  The  demurrer  was  sustained.  Subsequently, 
upon  the  bill  being  amended,  a  general  demurrer  was  filed,  which 
was  also  sustained  by  the  court,  and  the  bill  dismissed.  Prior, 
however,  to  this  action,  it  having  been  suggested  that  the  tenii 
of  office  of  Charles  W.  Barnes  as  Superintendent  of  Insurance 
had  expired  and  that  Ike  Lewis  had  succeeded  to  that  office 
and  to  all  of  its  duties  and  powers,  he  was  made  defendant  in  the 
place  and  stead  of  Charles  W.  Barnes. 

Argument  for  Appellant. 

Thomas  Bates  and  John  G.  Johnson,  (Seymour  Edgerton,  on 
the  brief),  for  Appellant. 

The  business  of  fire  insurance  is  a  private  busjness  and  the 
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public  has  no  legal  right  to  demand  its  service.  Am.  Surety  Co. 
vs.  Shallenberger,  183  Fed.  Rep.  636;  Hunt  vs.  Simmons.  19 
Missouri,  583;  Orr  vs.  Home  Ins.  Co.,  12  I-,a.  Ann.  255;  Queen 
Ins.  Co.  vs.  State,  86  Texas,  250. 

The  state  has  not  the  power  to  fix  the  rates  charged  to  the 
public  either  by  corporations  or  individuals  engaged  in  a  private 
business,  and  the  test  as  to  whether  a  use  is  public  or  not  is 
whether  a  public  trust  is  imposed  upon  the  property,  and  whether 
the  public  has  a  legal  right  to  the  use  which  cannot  be  denied. 
Allen  vs.  Jay,  60  Maine,  124 ;  Am.  L.  S.  C.  Co.  vs.  Chi.  Live  Stock 
Exch.,  143  Illinois,  210;  Arnsperger  vs  Crawford,  101  Mary- 
land, 247;  Avery  vs.  Vermont  El.  Co.,  75  Vermont,  235;  Brown 
vs.  Gerald,  100  Maine,  351 ;  Burlington  vs.  Beasley,  94  U.  S.  310; 
Ches.  &  Pot.  Tel.  Co.  vs.  Manning,  186  U.  S.  238;  Citizens' 
Savings  Assn.  vs.  Topeka,  20  Wall.  655;  CoUister  vs.  Hayman, 
183  N.  Y.  250;  Dutton  vs.  Strong,  1  Black,  1;  Ex  parte  Quarg, 
149  California,  79;  Fallsberg  Co.  vs.  Alexander,  101  Virginia, 
98;  Farmers'  Market  Co.  vs.  P.  &  R.  T.  Ry.  Co.,  142  Pa.  St. 
580;  Gaylord  vs.  Sanitary  Dist,  204  Illinois,  567;  Howard  Mills 
vs.  Schwartz  Lumber  Co.,  77  Kansas,  599;  Horney  vs.  Nixon, 
213  Pa.  St.  20;  Hurley  vs.  Eddingfield,  156  Indiana,  416;  Jacobs 
vs.  Water  Sup.  Co.,  220  Pa.  St.  388;  L.  &  N.  R.  Co.  vs.  West 
Coast  Co.,  198  U.  S.  483;  Ladd  vs.  Southern  Cotton  Co.,  53 
Texas,  172;  Pearce  vs.  Spalding,  12  Mo.  App.  141;  People  vs. 
Steel,  231  Illinois,  340;  Purcell  vs.  Daly,  19  Abb.  N.  C.  301; 
Queen  Ins.  Co.  vs.  State,  86  Texas,  250;  Ryan  vs.  Terminal  Co., 
102  Tennessee,  111;  Shasta  Power  Co.  vs.  Walker,  149  Fed. 
Rep.  568;  Sholl  vs.  German  C.  Co.,  118  Illinois,  427;  Stock  Ex- 
change vs.  Board  of  Trade,  127  Illinois,  153;  State  vs.  Associated 
Press,  159  Missouri,  410;  Tyler  vs.  Beacher,  44  Vermont,  648; 
Ulmer  vs.  Ry.  Co.,  98  Maine,  579;  Weems  Steamboat  Co.  vs. 
People's  Steamboat  Co.,  214  U.  S.  345. 

The  regulation  of  rates  and  charges  in  a  private  business  is  not 
within  the  police  power  of  the  State.  Adair  vs.  United  States, 
208  U.  S.  175;  Coffeyville  Co.  vs.  Perry,  69  Kansas,  297;  Con- 
nolly vs.  Union  Pipe  Co.,  184  U.  S.  540 ;  Dobbins  vs.  Los  Angeles, 
195  U.  S.  223;  Ex  parte  Dicky,  144  California,  234;  Holden  vs. 
Hardy,  169  U.  S.  366;  Hurtado  vs.  California,  110  U.  S.  535; 
In  re  Berger,  195  Missouri,  16;  Kreibohm  vs.  Yansey,  154  Mis- 
souri, 67;  Lawton  vs.  Steel,  152  U.  S.  133;  Lochner  vs.  New 
York,  198  U.  S.  45 ;  Mugler  vs.  Kansas,  123  U.  S.  623 ;  MuUer 
vs.  Oregon,  208  U.  S.  412;  Munn  vs.  Illinois,  94  U.  S.  113; 
People  vs.  Steele,  231  Illinois,  340;  People  vs.  Coler,  166  N.  Y. 
1;  State  vs.  Associated  Press,  159  Missouri,  410;  Street  vs. 
Varney  El.  Sup.  Co.,  160  Indiana,  338 ;  West  Branch  Ex.  vs.  Mc- 
Cormick,  1  Pa.  Dist.  Rep.  542. 

The  Kansas  rate  law  of  1909  cannot  be  sustained  as  a  condition 
precedent  toVthe  right  of  a  foreign  corporation  to  do  business  in 
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the  state,  ^tna  Ins.  Co.  vs.  Jones,  78  So.  Car.  445;  American 
Co.  vs.  Shallenberger,  183  Fed.  Rep.  636;  Cargill  vs.  Minnesota, 
180  U.  S.  452 ;  Carroll  vs.  Greenwich  Ins.  Co.,  199  U.  S.  401 ; 
Connolly  vs.  Union  Pipe  Co.,  184  U.  S.  540 ;  Ins.  Co.  vs.  Prewitt, 
202  U.  S.  246;  Lafayette  Ins.  Co.  vs.  French,  18  How.  404; 
Nat.  Council  vs.  State  Council,  203  U.  S.  151 ;  Orient  Ins.  Co.  vs. 
Daggs,  172  U.  S.  557;  So.  Pac.  Co.  vs.  Denton,  146  U.  S.  202; 
Waters-Pierce  Oil  Co.  vs.  Texas,  177  U.  S.  28;  West.  Un.  Tel 
Co.  vs.  Kansas,  216  U.  S.  1. 

The  law  cannot  be  sustained  on  the  ground  that  it  is  within 
the  power  of  the  Legislature  of  a  state  to  impose  such. conditions 
as  it  likes  upon  corporations  which  derive  their  right  to  exist 
from  the  state.  Lake  Shore  &c.  R.  Co.  vs.  Smith,  173  U.  S.  684; 
People  vs.  Budd,  117  N.  Y.  1;  State  vs.  Associated  Press,  159 
Missouri,  410. 

The  business  of  fire  insurance  is  not  a  monopoly.  Herriman  vs. 
Menzies,  115  California,  16;  United  States  vs.  American  Tobacco 
Co.,  164  Fed.  Rep.  700. 

The  business  of  fire  insurance  is  not  a  proper  function  of 
government,  nor  does  it  receive  special  privileges  from  the  state. 
MtnsL  Life  Ins.  Co.  vs.  Coulter,  115  Kentucky,  787;  Ohio  vs. 
Guilbert,  56  Oh.  St.  575;  Opinion  of  the  Justices,  155  Mas- 
sachusetts, 598;  Id.  182  Massachusetts,  605;  §  4091,  Gen.  Stat. 
Kansas,  1909. 

A  general  public  interest  is  not  equivalent  to  a  public  use. 
IwOwell  vs.  Boston,  111  Massachusetts,  454;  Matter  of  Mayor  of 
New  York,  135  N.  Y.  253;  Matter  of  Niagara  Falls  Co.,  108  N. 
Y.  375. 

The  power  to  regulate  rates  and  charges  is  simply  the  power 
to  take  private  property  for  public  use.  Charles  River  Bridge 
Case,  11  Peters,  420;  Cole  vs.  La  Grange,  113  U.  S.  1 ;  Dodge  vs. 
Michigan  Twp.,  107  Fed.  Rep.  827 ;  2  Kent's  Comm.  333 ;  Lowell 
vs.  Boston.  Ill  Massachusetts,  454;  Opinion  of  the  Justices, 
155  Massachusetts,  598.  See  also,  as  bearing  on  this  subject: 
Allnutt  vs.  Inglis,  12  East,  527;  Brass  vs.  North  Dakota,  153 
U.  S.  391 ;  Budd  vs.  New  York,  143  U.  S.  517,  S.  C,  117  N.  Y. 
1 ;  State  vs.  Edwards,  86  Maine,  102 ;  Munn  vs.  Illinois,  94  U. 
S.  113;  Spring  Valley  Co.  vs.  Schottler,  110  U.  S.  347;  Burlington 
vs.  Beasley,  94  U.  S.  310;  Dow  vs.  Beidelman,  125  U.  S.  680; 
Wabash  &c.  Ry.  Co.  vs.  Illinois,  118  U.  S.  557;  German  Alliance 
Ins.  Co.  vs.  Hale,  219  U.  S.  307 ;  Noble  State  Bank  vs.  Haskell, 
219  U.  S.  104  and  575 ;  Dodge  vs.  Mission  Township,  107  Fed. 
Rep.  827;  Paul  vs.  Virginia,  8  Wall.  168. 

Mr.  John  S.  Dawson,  Attorney-General  of  the  state  of  Kansas, 
with  whom  Mr.  S.  N.  Hawks,  Mr.  F.  S.  Jackson  and  Mr.  C.  B. 
Smith  were  on  the  brief  for  appellee. 

The  act  complained  of  is  within  the  police  power  of  the  state. 
Noble  State  Bank  vs.  Haskell,  219  U.  S.  112  and  575;  German 
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Alliance  Ins.  Co.  vs.  Hale.  219  U.  S.  307 ;  Carroll  vs.  Greenwich 
Ins.  Co.  lf)9  U.  S.  401,  411 ;  Jacobson  vs.  Massachusetts,  197  U. 
S.  11,  27,  31;  Lake  Shore  &c.  R.  R.  vs.  Ohio,  173  U.  S.  285, 
297;  Citizens^  Ins.  Co.  vs.  Clay,  197  Fed.  Rep.  435;  German 
Alliance  Ins.  Co.  vs.  Barnes,  189  Fed.  Rep.  769. 

The  act  is  not  repugnant  to  §  1  of  the  Fourteenth  Amend- 
ment, as  the  state  has  full  power  of  classification.  Hays  vs. 
Missouri,  120  U.  S.  68;  Railroad  Co.  vs.  Mackey,  127  U.  S. 
205;  Walston  vs.  Nevin,  128  U.  S.  578;  Beirs  Gap  R.  R.  vs. 
Pennsylvania,  134  U.  S.  232;  Pacific  Exp.  Co.  vs.  Seibert,  142 
U.  S.  339;  Giozza  vs.  Tiernan,  148  U.  S.  657;  Columbia 
Southern  Ry.  vs.  Wright,  151  U.  S.  470;  Marchant  vs.  Penna. 
R.  R.,  153  U.  S.  380;  St.  Louis  &  S.  F.  Ry.  vs.  Mathews,  165 
U.  S.  1;  Railroad  Co.  vs.  Matthews,  174  U.  S.  90;  Barbier  vs. 
Connolly,  113  U.  S.  27;  St.  Louis  &c.  Ry.  Co.  vs.  Paul,  173 
U.  S.  404. 

The  act  is  not  repugnant  to  either  the  due  process  clause  of 
the  Fourteenth  Amendment  or  to  the  equal  protection  clause. 
Magoun  vs.  Illinois  Trust  Co.,  170  U.  S.  283;  Railway  Co.  vs. 
Mackey,  127  U.  S.  204,  208;  Minn.  &  St.  L.  Ry.  vs.  Beckwith, 
129  U.  S.  26;  Davidson  vs.  New  Orleans,  96  U.  S.  97;  Holden 
vs.  Hardy,  169  U.  S.  366,  389;  Hooper  vs.  California,  155  U.  S. 
648;  Paul  vs.  Virginia,  8  Wall.  168,  179;  Ducat  vs.  Chicago,  10 
Wall.  410,  415;  Liverpool  Ins.  Co.  vs.  Massachusetts,  10  Wall. 
566,  573;  Orient  Ins.  Co.  vs.  Daggs,  172  U.  S.  561;  Blake  vs. 
McClung,  172  U.  S,  239;  Santa  Clara  County  vs.  Southern  Pac, 
118  U.  S.  394;  Smyth  vs.  Ames,  169  U.  S.  466;  Crutcher  vs. 
Kentucky,  141  U.  S.  47;  Bank  of  Augusta  vs.  Earle,  13  Pet.  519; 
Paul  vs.  Virginia,  8 -Wall.  168;  Cooper  Mfg.  Co.  vs.  Ferguson, 
113  U.  S.  727;  Phila.  Fire  Assn.  vs.  New  York,  119  U.  S.  110; 
Fritts  vs.  Palmer,  132  U.  S.  282;  Mo.  Pac.  Ry.  Co.  vs.  Mackey, 
127  U.  S.  209;  Barbier  vs.  Connolly,  113  U.  S.  32;  vSoon  Hing 
vs.  Crowley,  113  U.  S.  703;  Railway  Tax  Cases,  115  U.  S.  322; 
Home  Ins.  Co.  vs.  New  York,  134  U.  S.  606;  Pac.  Exp.  Co.  vs. 
Seibert,  142  U.  S.  339;  New  York  &c.  vs.  Bristow,  151  U.  S. 
571. 

The  validity  of  the  act  can  be  sustained  under  the  police 
power  of  the  state,  as  well  as  under  the  power  of  the  state  to 
regulate  corporations  created  by  it,  or  permitted  by  it  to  do 
business  within  its  borders.  Assurance  Co.  vs.  Bradford,  60 
Kansas,  85;  Railroad  Co.  vs.  Matthews,  58  Kansas,  447;  Gulf 
R.  R.  Co.  vs.  Ellis,  165  U.  S.  155;  Atkinson  vs.  Wood- 
mansee,  68  Kansas,  74;  Fidelity  Life  Assn.  vs.  Mettler,  185  U. 
S.  322;  Railroad  Co.  vs.  Matthews,  174  U.  S.  96;  Orient  Ins. 
Co.  vs.  Daggs,  172  U.  S.  557;  Waters-Pierce  Oil  Co.  vs.  Texas, 
177  U.  S.  28;  N.  Y.  Life  Ins.  Co.  vs.  Cravens,  178  U.  S.  384; 
Insurance  Co.  vs.  Warren,  181  U.  S.  73;  Commonwealth  vs. 
Vrooman,  164  Pa.  St.  306;  Doyle  vs.  Insurance  Co.,  94  U.  S. 
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535;  State  vs.  Mo.  Pac.  Ry.  Co.,  33  Kansas,  176;  Leavenworth 
vs.  Water  Co.,  62  Kansas,  643;  Inhabitants  of  Wayland  vs. 
Middlesex  County,  4  Gray  (Mass.),  500;  Irrigation  Co.  vs. 
Klein,  63  Kansas,  484;  West  vs.  Bank,  66  Kansas,  524. 

The  classifications  made  by  the  Legislature  are  proper.  4 
Supreme  Court  Encyc.  357;  Heath  &  Milligan  vs.  Worst,  207 
U.  S.  354;  Ozan  Lumber  Co.  vs.  Union  Natl.  Bank,  207  U.  S. 
256;  Mobile  Co.  vs.  Kimball,  102  U.  S.  691;  Gulf,  C.  &  S.  F. 
R.  Co.,  vs.  Ellis.  165  U.  S.  150;  Missouri,  K.  &  T.  R.  Co.  vs. 
May,  194  U.  S.  267. 

Insurance  is  affected  by  public  interest.  State  vs.  Insurance 
Co.,  .30  Kansas,  585;  State  vs.  Phipps,  50  Kansas,  609;  Blaker 
vs.  Hood,  53  Kansas,  499,  509;  State  vs.  Phipps,  50  Kansas, 
619;  Freund  on  Police  Power,  §§  400-401;  ^tna  Life  Ins.  Co. 
vs.  Hardison,  199  Massachusetts,  181 ;  N.  Y.  Life  Ins.  Co.  *vs. 
Hardison,  199  Massachusetts,  190;  3  Selected  Essays  in  Anglo- 
Am.  Legal  History,  p.  108;  Zartman's  Yale  Readings  in  Ins. 
pp.  9-10,  and  213;  Arnold  on  Marine  Ins.  102;  Munn  vs.  Illi- 
nois, 94  U.  S.  113;  7  Encyc.  U.  S.  Sup.  Ct.  Rep.  78;  4  Encyc. 
U.  S.  Sup.  Ct.  Rep.  77;  Northwestern  Ins.  Co.  vs.  Riggs,  203 
U.  S.  243;  Phcenix  Ins.  Co.  vs.  Montgomery,  42  L.  R.  A.  468; 
Exempt  Firemen  vs.  Roone,  93  N.  Y.  313;  Firemen's  Assn.  vs. 
Louisburg,  21  Illinois,  511;  Milwaukee  vs.  Helfenstein,  16  Wis- 
consin, 142. 

As  to  the  right  to  fix  j-ates,  see  Winchester  Turnpike  Co.  vs. 
Croxton,  33  L.  R.  A.  177;  Munn  vs.  Illinois,  94  IJ.  S.  113; 
Georgia  R.  R.  Co.  vs.  Smith,  128  U.  S.  174;  Allnutt  vs.  Lord 
Hale  (De  Portibus  Maris,  1  Hargrave's  Law  Tracts,  78) ; 
Mobile  vs.  Yuille,  3  Alabama,  137;  Laurel  Fork  R.  R.  Co.  vs. 
West  Virginia  Trans.  Co.,  25  W.  Va.  324;  Allnutt  vs.__Inglis, 
12  East,  527;  People  vs.  Budd,  117  N.  Y.  1,XT7T4?  U.  S. 
517;  Re  Annon,  50  Hun,  415,  aff'd  26  N.  Y.  S.  R.  554;  Spring 
Valley  Co.  vs.  Schottle,  110  U.  S.  347;  Brass  vs.  Stoeser,  153 
U.  S.  391,  aff'g,  2  Nor.  Dak.  482. 

As  to  public  interest  and  public  use,  see  Budd  vs.  New  York, 
143  U.  S.  517;  Freund's  Police  Power,  §§  304,  378;  People  vs. 
Formosa,  61  Hun,  272;  Boxwell  vs.  Security  Life  Ins.  Co.,  193 
N.  Y.  465 ;  Lumbermen's  Exchange  vs.  Fisher,  150  Pa.  St.  475 ; 
Craig  vs.  Kline,  65  Pa.  St.  399 ;  Henry  vs.  Roberts,  50  Fed.  Rep. 
902;  Genesee  Fork  Co.  vs.  Ives,  144  Pa.  St.  114;  Mobile  vs. 
Yuille,  3  Alabama,  137;  Brass  vs.  Stoeser,  153  IJ.  S.  391; 
McCartv  vs.  Firemen's  Ins.  Co.,  73  Atl.  Rep.  80;  Civil  Rights 
Cases,  i09  U.  S.  62. 

As  to  illegality  of  fire  underwriters*  associations,  see  N.  Y. 
Bd.  of  Underwriters  vs.  Higgins,  114  N.  Y.  Supp.  50(5;  Fire- 
men's Fund  Ins.  Co.  vs.  Helner,  49  So.  Rep.  297;  Continental 
Co.  vs.  Parks,  142  Alabama,  650,  39  So.  Rep.  204;  Orient  Ins. 
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Co.  vs.  Daggs,  172  U.  S.  565 ;  Farmers'  Ins.  Co.  vs.  Dobney, 
189  U.  S.  301 ;  Rarbier  vs.  Connelly,  113  U.  S.  27.  28. 

McKenna,  J.  (after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court). 

The  specific  error  complained  of  is  the  refusal  of  the  district 
court  to  hold  that  the  act  of  the  state  of  Kansas  is  unconsti- 
tutional and  void  as  offending  the  due  process  clause  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States.  To  support  this  charge  of  error,  complainant  asserts 
that  the  business  of  fire  insurance  is  a  private  business  and, 
therefore,  there  is  no  constitutional  power  in  a  state  to  fix  the 
rates  and  charges  for  services  rendered  by  it.  An  exercise  of 
such  right,  it  is  contended,  is  a  taking  of  private  property  for  a 
public  use.  The  contention  is  made  in  various  ways  and,  ex- 
cluding possible  countervailing  contentions,  it  is  urged  that  the 
act  under  review  cannot  be  justified  as  an  exercise  of  the  police 
power  or  of  the  power  of  the  state  to  admit  foreign  corpora- 
tions within  its  borders  upon  such  terms  as  it  may  prescribe,  or 
of  any  other  power  possessed  by  the  state ;  that  no  state  has  the 
power  to  impose  unconstitutional  burdens  either  upon  private 
citizens  or  private  corporations  engaged  in  a  private  business. 

The  basic  contention  is  that  the  business  of  insurance  is  a 
natural  right,  receiving  no  privilege  from  the  state,  is  volun- 
tarily entered  into,  cannot  be  compelled  nor  can  any  of  its  ex- 
ercises be  compelled;  that  it  concerns  personal  contracts  of  in- 
demnity against  certain  contingencies  merely.  Whether  such 
contracts  shall  be  made  at  all,  it  is  contended,  is  a  matter  of 
private  negotiation  and  agreement,  and  necessarily  there  must 
be  freedom  in  fixing  their  terms.  And  "where  the  right  to 
demand  and  receive  service  does  not  exist  in  the  public,  the 
correlative  right  of  regulation  as  to  rates  and  charges  does  not 
exist."  Many  elements,  it  is  urged,  determine  the  extending  or 
rejection  of  insurance;  the  hazards  are  relative  and  depend  upon 
many  circumstances  upon  which  there  may  be  diflPerent  judg- 
ments, and  there  are  personal  considerations  as  well — "moral 
hazards,"  as  they  are  called. 

It  is  not  clear  to  what  extent  some  of  these  circumstances  are 
urged  as  aflFecting  the  power  of  regulation  in  the  state.  It  would 
seem  to  be  urged  that  each  risk  is  individual  and  no  rule  of  rates 
can  be  formed  or  applied.  The  bill  asserts  the  contrary.  It  in 
eflfect  admits  that  there  can  be  standards  and  classification  of 
risks,  determined  by  the  law  of  averages.  Indeed,  it  is  a  matter 
of  common  knowledge  that  rates  are  fixed  and  accommodated 
to  those  standards  and  classification  in  pre-arranged  schedules, 
and,  granted  the  rates  may  be  varied  in  particular  instances,  they 
are  sufficiently  definite  and  applicable  as  a  general  and  practically 
constant  rule.  They  are  the  product,  it  is  true,  of  skill  and  ex- 
perience, but  such  skill  and  experience  a  regulating  body  may 
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have  as  well  as  the  creating  body.  Indeed,  an  allegation  in  .the 
original  bill  that  the  Superintendent  of  Insurance  could  not  have 
the  requisite  technical  and  mathematical  training  to  determine 
whether  a  basic  rate  or  an  actual  rate  as  applied  to  any  partic- 
ular risk  was  or  was  not  reasonable  and  that  his  conclusion, 
therefore,  "would  be  a  mere  guess  or  arbitrary  determination" 
was  omitted  by  an  amendment.  It  would  indeed  be  a  strained 
contention  that  the  government  could  not  avail  itself,  in  the  ex- 
ercise of  power  it  might  deem  wise  to  exert,  of  the  skill  and 
knowledge  possessed  by  the  world.  We  may  put  aside,  there- 
fore, all  merely  adventitious  considerations  and  come  to  the 
bare  and  essential  one,  whether  a  contract  of  fire  insurance  is 
private  and  as  such  has  constitutional  immunity  from  regulation. 
Or,  to  state  it  differently  and  to  express  an  antithetical  propo- 
sition, is  the  business  of  insurance  so  far  affected  with  a  public 
interest  as  to  justify  legislative  regulation  of  its  rates?  And 
we  mean  a  broad  and  definite  public  interest.  In  some  degree 
the  public  interest  is  concerned  in  every  transaction  between 
men,  the  sum  of  the  transactions  constituting  the  activities  of 
life.  But  there  is  something  more  special  than  this,  something 
of  more  definite  consequence,  which  makes  the  public  interest 
that  justifies  regulatory  legislation.  We  can  best  explain  by 
examples.  The  transportation  of  property — business  of  common 
carriers — is  obviously  of  public  concern  and  its  regulation  is  an 
accepted  governmental  power.  The  transmission  of  intelligence 
is  of  cognate  character.  There  are  other  utilities  which  are  de- 
nominated public,  such  as  the  furnishing  of  water  and  light,  in- 
cluding in  the  latter  gas  and  electricity.  We  do  not  hesitate  at 
their  regulation  nor  of  the  fixing  of  the  prices  which  may  be 
charged  for  their  service.  The  basis  of  the  ready  concession  of 
the  power  of  regulation  is  the  public  interest.  This  is  not 
denied,  but  its  application  to  insurance  is  so  far  denied  as  not  to 
extend  to  the  fixing  of  rates.  It  is  said,  the  state  has  no 
power  to  fix  the  rates  charged  to  the  public  by  either  corpora- 
tions or  individuals  engaged  in  a  private  business,  and  the  "test 
of  whether  the  use  is  public  or  not  is  whether  a  public  trust  is 
imposed  upon  the  property  and  whether  the  public  has  a  legal 
right  to  the  use  which  cannot  be  denied;"  or,  as  we  have  said, 
quoting  counsel,  "Where  the  right  to  demand  and  receive  ser- 
vice does  not  exist  in  the  public,  the  correlative  right  of  regula- 
tion as  to  rates  and  charges  does  not  exist."  Cases  are  cited 
which,  it  must  be  admitted,  support  the  contention.  The  dis- 
tinction is  artificial.  It  is,  indeed,  but  the  assertion  that  the  cited 
examples  embrace  all  cases  of  public  interest.  The  complainant 
explicitly  so  contends,  urging  that  the  test  it  applies  excludes  the 
idea  that  there  can  be  a  public  interest  which  gives  the  power 
of  regulation  as  distinct  from  a  public  use  which,  necessarily, 
it  is  contended,  can  only  apply  to  property,  not  to  personal  con- 
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tracts.  The  distinction,  we  think,  has  no  basis  in  principle 
(Noble  State  Bank  vs.  Haskell,  219  U.  S.  104),  nor  has  the 
other  contention  that  the  service  which  cannot  be  demanded 
cannot  be  regulated. 

Munn  vs.  Illinois,  94  U.  S.  113,  is  an  instructive  example  of 
legislative  power  exerted  in  the  public  interest.  The  constitu- 
tion of  Illinois  declared  all  elevators  or  storehouses,  where  grain 
or  other  property  was  stored  for  a  compensation,  to  be  public 
warehouses,  and  a  law  was  subsequently  enacted  fixing  rates  of 
storage.  In  other  words,  that  which  had  been  private  property 
had  from  its  uses  become,  it  was  declared,  of  public  concern  and 
the  compensation  to  be  charged  for  its  use  prescribed.  The 
law  was  sustained  against  the  contention  that  it  deprived  the 
owners  of  the  warehouses  of  their  property  without  due  process 
of  law.  We  can  only  cite  the  case  and  state  its  principle,  not 
review  it  at  any  length.  The  principle  was  expressed  to  be, 
quoting  Lord  Chief  Justice  Hale,  "that  when  private  prop- 
erty is  'affected  with  a  public  interest  it  ceases  to  be 
juris  privati'  only"  and  it  becomes  "clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public  consequence,  and 
affect  the  community  at  Jarge";  and,  so  using  it,  the  owner 
"grants  to  the  public  an  interest  in  that  use,  and  must  submit  to 
be  controlled  by  the  public  for  the  common  good.''  And  it  was 
said  that  the  application  of  the  principle  could  not  be  denied 
because  no  precedent  could  be  found  for  a  statute  precisely  like 
the  one  reviewed.  It  presented  a  case,  the  court  further  said, 
"for  the  application  of  a  long-known  and  well-established  prin- 
ciple in  social  science,  and  this  statute  simply  extends  the  law 
so  as  to  meet  this  new  development  of  commercial  progress." 
The  principle  was  expressed  as  to  property,  and  the  instance  of 
its  application  was  to  property,  but  it  is  manifestly  broader  than 
that  instance.  It  is  the  business  that  is  the  fundamental  thing; 
property  is  but  its  instrument,  the  means  of  rendering  the 
service  which  has  become  of  public  interest. 

That  the  case  had  broader  application  than  the  use  of  property 
is  manifest  from  the  grounds  expressed  in  the  dissenting  opinion. 
The  basis  of  the  opinion  was  that  the  business  regulated  was 
private  and  had  "no  special  privilege  connected  with  it,  nor  did 
the  law  ever  extend  to  it  any  greater  protection  than  it  extended 
to  all  other  private  business."  The  argument  encountered  op- 
posing examples,  among  others,  the  regulation  of  the  rate  of 
interest  on  money.  The  regulation  was  accounted  for  on  the 
ground  that  the  act  of  Parliament  permitting  the  charging  of 
some  interest  was  a  relaxation  of  a  prohibition  of  the  common 
law  against  charging  any  interest,  but  this  explanation  over- 
looked the  fact  that  both  the  common  law  and  the  act  of  Par- 
liament were  exercises  of  government  regulation  of  a  strictly 
private  business  in  the  interest  of  public  policy,  a  policy  which 


Digitized  by 


Google 


-^^^ 


Fire,  &c,]        German  Alliance  Ins,  Co,  vs,  Lewis.  753 

still  endures  and  still  dictates  regulating  laws.  Against  that 
conservatism  of  the  mind,  which  puts  to  question  every  new 
act  of  regulating  legislation  and  regards  the  legislation  invalid 
or  dangerous  until  it  has  become  familiar,  government — state 
and  National — has  pressed  on  in  the  general  welfare;  and  our 
reports  are  full  of  cases  where  in  instance  after  instance  the 
exercise  of  regulatipn  was  resisted  and  yet  sustained  against 
attacks  asserted  to  be  justified  by  the  Constitution  of  the  United 
States.  The  dread  of  the  moment  having  passed,  no  one  is  now 
heard  to  say  that  rights  were  restrained  or  their  constitutional 
guaranties  impaired. 

Munn  vs.  Illinois  was  approved  in  many  state  decisions,  but 
it  was  brought  to  the  review  of  this  court  in  Budd  vs.  New 
York,  143  U.  S.  517,  and  its  doctrine,  after  elaborate  consider- 
ation, reaffirmed,  and  against  the  same  arguments  which  are 
now  urged  against  the  Kansas  statute.  Nowhere  have  these 
arguments  been,  or  could  be  advanced  with  greater  strength  and 
felicity  of  expression  than  in  the  dissenting  opinion  of  Mr. 
Justice  Brewer.  Every  consideration  was  adduced,  based  on 
the  private  character  of  the  business  regulated  and,  for  that 
reason,  its  constitutional  immunity  from  regulation,  with  all  the 
power  of  argument  and  illustration  of  which  that  great  judge 
was  a  master.  The  considerations  urged  did  not  prevail. 
Against  them  the  court  opposed  the  ever-existing  police  power 
in  government  and  its  necessary  exercise  for  the  public  good  and 
declared  its  entire  accommodation  to  the  limitations  of  the 
Constitution.  The  court  was  not  deterred  by  the  charge  (re- 
peated in  the  case  at  bar)  that  its  decision  had  the  sweeping  and 
dangerous  comprehension  of  subjecting  to  legislative  regulation 
all  of  the  businesses  and  affairs  of  life  and  the  prices  of  all  com- 
modities. Whether  we  may  apprehend  such  result  by  extending 
the  principle  of  the  cases  to  fire  insurance  we  shall  presently 
consider. 

In  Brass  vs.  Stoeser,  153  U.  S.  391,  Munn  vs.  Illinois  and 
Budd  vs.  New  York  were  affirmed.  A  law  of  the  state  of  North 
Dakota  was  sustained  which  made  all  buildings,  elevators  and 
warehouses  used  for  the  handling  of  grain  for  a  profit  public 
warehouses,  and  fixed  a  storage  rate.  The  case  is  important.  It 
extended  the  principle  of  the  other  two  cases  and  denuded  it  of 
the  limiting  element  which  was  supposed  to  beset  it — that  to 
justify  regulation  of  a  business  the  business  must  have  a  monop- 
olistic character.  That  distinction  was  pressed  and  answered. 
It  was  argued,  the  court  said  (p.  402),  "that  the  statutes  of 
Illinois  and  New  York  [passed  on  in  the  Munn  and  Budd  Cases] 
are  intended  to  operate  in  great  trade  centers,  where  on  account 
of  the  business  being  localized  in  the  hands  of  a  few  persons  in 
close  proximity  to  each  other,  great  opportunities  for  combina- 
tions to  raise  and  control  elevating  and  storage  charges  are  af- 
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forded,  while  the  wide  extent  of  the  state  of  North  Dakota  and 
the  small  population  of  its  country  towns  and  villages  are  said 
to  present  no  such  opportunities."  And  it  was  also  urged  that  the 
method  of  carrying  on  business  in  North  Dakota  and  the  Eastern 
cities  was  different,  that  the  elevators  in  the  latter  were  essentially 
means  of  transporting  grain  from  the  lakes  to  the  railroads  and 
those  who  owned  them  could,  if  uncontrolled  by  law,  extort  such 
charges  as  they  pleased,  and  stress  was  laid  upon  the  expression 
in  the  other  cases  which  represented  the  business  as  a  practical 
monopoly.  A  contrast  was  made  between  those  conditions  and 
those  which  existed  in  an  agricultural  state  where  land  was 
cheap  and  limitless  in  quantity.  It  was  replied  that  this  difference 
in  conditions  was  "for  those  who  make,  not  for  those  who  inter- 
pret, the  laws."  And  considering  the  expressions  in  the  other 
cases  which,  it  was  said,  went  rather  to  the  expediency  of  the 
laws,  than  to  their  validity,  yet,  it  was  further  said,  the  expres- 
sions had  their  value  because  the  "obvious  aim  of  the  reasoning 
that  prevailed  was  to  show  that  the  subject-matter  of  these 
enactments  fell  within  the  legitimate  sphere  of  legislative  power, 
and  that,  so  far  as  the  laws  and  Constitution  of  the  United 
States  were  concerned,  the  legislation  in  question  deprived  no 
person  of  his  property  without  due  process  of  law"  (p.  404). 

The  cases  need  no  explanatory  or  fortifying  comment.  They 
demonstrate  that  a  business,  by  circumstances  and  its  nature, 
may  rise  from  private  to  be  of  public  concern  and  be  subject, 
in  consequence,  to  governmental  regulation.  And  they  demon- 
strate, to  apply  the  language  of  Judge  Andrews  in  People  v.  Budd 
(117  N.  Y.  1,  27),  that  the  attempts  made  to  place  the  right  of 
public  regulation  in  the  cases  in  which  it  has  been  exerted,  and 
of  which  we  have  given  examples,  upon  the  ground  of  special 
privilege  conferred  by  the  public  on  those  affected  cannot  be 
supported.  "The  underlying  principle  is  that  business  of  certain 
kinds  holds  such  a  peculiar  relation  to  the  public  interests  that 
there  is  superinduced  upon  it  the  right  of  public  regulation."  Is 
the  business  of  insurance  within  the  principle?  It  would  be  a 
bold  thing  to  say  that  the  principle  is  fixed,  inelastic,  in  the 
precedents  of  the  past  and  cannot  be  applied  though  modem 
economic  conditions  may  make  necessary  or  beneficial  its  applica- 
tion. In  other  words,  to  say  that  government  possessed  at  one 
time  a  greater  power  to  recc^ize  the  public  interest  in  a  business 
and  its  regulation  to  promote  the  general  welfare  than  govern- 
ment possesses  to-day.  We  proceed  then  to  consider  whether  the 
business  of  insurance  is  within  the  principle. 

A  contract  for  fire  insurance  is  one  for  indemnity  against  loss 
and  is  personal.  The  admission,  however,  does  not  take  as  far 
•n  the  solution  of  the  question  presented.  Its  personal  character 
certainly  does  not  of  itself  preclude  regulation,  for  there  are  many 
examples  of  governmental  regulation  of  personal  contracts,  and 
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in  the  statutes  of  ever)'  state  in  the  Union  superintendence  and 
control  over  the  business  of  insurance  are  exercised,  varying  in 
details  and  extent.  We  need  not  particularize  in  detail.  We  need 
only  say  that  there  was  quite  early  (in  Massachusetts  1837,  New 
York  1853)  state  provision  for  what  is  known  as  the  unearned 
premium  fund  or  reserve ;  then  came  the  limitation  of  dividends, 
the  publishing  of  accounts,  valued  policies,  standards  of  policies, 
prescribing  investment,  requiring  deposits  in  money  or  bonds, 
confining  the  business  to  corporations,  preventing  discrimination 
in  rates,  limitation  of  risks  and  other  regulations  equally  restrict- 
ive. In  other  words,  the  state  has  stepped  in  and  imposed  con- 
ditions upon  the  companies,  restraining  the  absolute  liberty  which 
businesses  strictly  private  are  permitted  to  exercise. 

Those  regulations  exhibit  it  to  be  the  conception  of  the  law- 
making bodies  of  the  country  without  exception  that  the  business 
of  insurance  so  far  affects  the  public  welfare  as  to  invoke  and 
require  governmental  regulation.  A  conception  so  general  can- 
not be  without  cause.  The  universal  sense  of  a  people  cannot 
be  accidental;  its  persistence  saves  it  from  the  charge  of  un- 
considered impulse,  and  its  estimate  of  insurance  certainly  has 
substantial  basis.  Accidental  fires  are  inevitable  and  the  extent  of 
loss  very  great.  The  eflFect  of  insurance — indeed,  it  has  been 
said  to  be  its  fundamental  object — is  to  distribute  the  loss  over  as 
wide  an  area  as  possible.  In  other  words,  the  loss  is  spread  over 
the  country,  the  disaster  to  an  individual  is  shared  by  many,  the 
disaster  to  a  community  shared  by  other  communities ;  great  catas- 
trophes are  thereby  lessened,  and,  it  may  be,  repaired.  In  as- 
similation of  insurance  to  a  tax,  the  companies  have  been  said  to 
be  the  mere  machinery  by  which  the  inevitable  losses  by  fire  are 
distributed  so  as  to  fall  as  lightly  as  possible  on  the  public  at 
large,  the  body  of  the  insured,  not  the  companies,  paying  the 
tax.  Their  efficiency,  therefore,  and  solvency  are  of  great  con- 
cern. The  other  objects,  direct  and  indirect,  of  insurance  we 
need  not  mention.  Indeed,  it  may  be  enough  to  say,  without 
stating  other  effects  of  insurance,  that  a  large  part  of  the 
country's  wealth,  subject  to  uncertainty  of  loss  through  fire,  is 
protected  by  insurance.  This  demonstrates  the  interest  of  the 
public  in  it  and  we  need  not  dispute  with  the  economists  that  this 
is  the  result  of  the  "substitution  of  certain  for  uncertain  loss-* 
or  the  diffusion  of  positive  loss  over  a  large  group  of  persons,  as 
we  have  already  said  to  be  certainly  one  of  its  eflfects.  We  can 
see,  therefore,  how  it  has  come  to  be  considered  a  matter  of 
public  concern  to  regulate  it,  and,  governmental  insurance  has  its 
advocates  and  even  examples.  Contracts  of  insurance,  therefore, 
have  greater  public  consequence  than  contracts  between  individ- 
uals to  do  or  not  to  do  a  particular  thing  whose  effect  stops  with 
the  individuals.  We  may  say  in  passing  that  when  the  eflfect  goes 
beyond  that,  there  are  many  examples  of  regulation.    Holden  vs. 
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Hardy,  169  U.  S.  366;  Griffith  vs.  Connecticut,  218  U.  S.  563; 
Muller  vs.  Oregon,  208  U.  S.  412 ;  Mutual  Loan  Co.  vs.  Martell, 
222  U.  S.  225 ;  Schmidinger  vs.  Chicago,  226  U.  S.  578 ;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  vs.  McGuire,  219  U.  S.  549; 
Noble  State  Bank  vs.  Haskell,  219  U.  S.  104. 

Complainant  feels  the  necessity  of  accounting  for  the  regula- 
tory state  legislation  and  refers  it  to  the  exertion  of  the  police 
power,  but  while  expressing  the  power  in  the  broad  language  of 
the  cases,  seeks  to  restrict  its  application.  Counsel  states  that 
this  power  may  be  exerted  to  "pass  laws  whose  purpose  is  the 
health,  safety,  morals  and  the  general  welfare  of  the  people." 
The  admission  is  very  comprehensive.  What  makes  for  the  gen- 
eral welfare  is  necessarily  in  the.  first  instance  a  matter  of  legis- 
lative judgment  and  a  judicial  review  of  such  judgment  is  limited. 
"The  scope  of  judicial  inquiry  in  deciding  the  question  of  power 
is  not  to  be  confused  with  the  scope  of  legislative  considerations 
in  dealing  with  the  matter  of  policy.  Whether  the  enactment  is 
wise  or  unwise,  whether  it  is  based  on  sound  economic  theory, 
whether  it  is  the  best  means  to  achieve  the  desired  result, 
whether,  in  short,  the  legislative  discretion  within  its  prescribed 
Hmits  should  be  exercised  in  a  particular  manner,  are  matters 
for  the  judgment  of  the  Legislature,  and  the  earnest  conflict  of 
serious  opinion  does  not  suffice  to  bring  them  within  the  range  of 
judllcial  cognizance."  Chicago,  Burlington  &  Quincy  Railroad 
Co.  vs.  McGuire,  219  U.  S.  549,  569. 

The  restrictions  upon  the  legislative  power  which  complainant 
urges  we  have  discussed,  or  rather  the  considerations  which  take, 
it  is  contended,  the  business  of  insurance  outside  of  the  sphere 
of  the  power.  To  the  contention  that  the  business  is  private  we 
have  opposed  the  conception  of  the  public  interest.  We  have 
shown  that  the  business  of  insurance  has  very  definite  character- 
istics, with  a  reach  of  influence  and  consequence  beyond  and  dif- 
ferent from  that  of  the  ordinary  businesses  of  the  commercial 
world,  to  pursue  which  a  greater  liberty  may  be  asserted.  The 
transactions  of  the  latter  are  independent  and  individual,  ter- 
minating in  their  effect  with  the  instances.  The  contracts  of  in- 
surance may  be  said  to  be  interdependent.  They  cannot  be  re- 
garded singly,  or  isolatedly,  and  the  effect  of  their  relation  is  to 
create  a  fund  of  assurance  and  credit,  the  companies  becomdng 
the  depositories  of  the  money  of  the  insured,  possessing  great 
power  thereby  and  charged  with  great  responsibility.  How 
necessary  their  solvency  is,  is  manifest.  On  the  other  hand  to  the 
insured,  insurance  is  an  asset,  a  basis  of  credit.  It  is  practically 
a  necessity  to  business  activity  and  enterprise.  It  is,  therefore, 
essentially  different  from  ordinary  commercial  transactions,  and, 
as  we  have  seen,  according  to  the  sense  of  the  world  from  the 
earliest  times — certainly  the  sense  of  the  modern  world — is  of 
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the  greatest  public  concern.  It  is,  therefore,  within  the  principle 
we  have  announced. 

But  it  is  said  that  the  reasoning  of  the  opinion  has  the  broad 
reach  of  subjecting  to  regulation  every  act  of  human  endeavor 
and  the  price  of  every  article  of  human  use.  We  might,  without 
much  concern,  leave  our  discussion  to  take  care  of  itself  against 
such  misunderstanding  or  deductions.  The  principle  we  apply  is 
definite  and  old  and  has,  as  we  have  pointed  out,  illustrating  ex- 
amples. And  both  by  the  expression  of  the  principle  and  the 
citation  of  the  examples  we  have  tried  to  confine  our  decision 
to  the  regulation  of  the  business  of  insurance,  it  having  become 
"clothed  with  a  public  interest,'*  and  therefore  subject  "to  be 
controlled  by  the  public  for  the  common  good." 

if  there  may  be  controversy  as  to  the  business  having  such 
character,  there  can  be  no  controversy  as  to  what  follows  from 
such  character  if  it  be  established.  It  is  idle,  therefore,  to  debate 
whether  the  liberty  of  contract  guaranteed  by  the  Constitution  of 
the  United  States  is  more  intimately  involved  in  price  regulation 
than  in  the  other  forms  of  regulation  as  to  the  validity  of  which 
there  is  no  dispute.  The  order  of  their  enactment  certainly 
cannot  be  considered  an  element  in  their  legality.  It  would  be 
very  rudimentary  to  say  that  measures  of  government  are  de- 
termined by  circumstances,  by  the  presence  or  imminence  of  con- 
ditions, and  of  the  legislative  judgment  of  the  means  or  the  policy 
of  removing  or  preventing  them.  The  power  to  regulate  inter- 
state commerce  existed  for  a  century  before  the  Interstate  Com- 
merce Act  was  passed,  and  the  commission  constituted  by  it  was 
not  given  authority  to  fix  rates  until  some  years  afterwards.  Of 
the  agencies  which  those  measures  were  enacted  to  regulate  at  the 
time  of  the  creation  of  the  power,  there  was  no  prophecy  or  con- 
ception. Nor  was  regulation  immediate  upon  their  existence.  It 
was  exerted  only  when  the  size,  number  and  influence  of  those 
agencies  had  so  increased  and  developed  as  to  seem  to  make  it 
imperative.  Other  illustrations  readily  occur  which  repel  the 
intimation  that  the  inactivity  of  a  power,  however  prolonged, 
militates  against  its  legality  when  it  is  exercised.  United  States 
vs.  Delaware  &  Hudson  Co.,  213  U.  S.  366.  It  is  oftener  the 
existence  of  necessity  rather  than  the  prescience  of  it  which  dic- 
tates legislation.  And  so  with  the  regulations  of  the  business  of 
insurance.  They  have  proceeded  step  by  step,  diflfering  in  dif- 
ferent jurisdictions.  If  we  are  brought  to  a  comparison  of  them 
in  relation  to  the  power  of  government,  how  can  it  be  said  that 
fixing  the  price  of  insurance  is  beyond  that  power  and  the  other 
instances  of  regulation  are  not  ?  How  can  it  be  said  that  the  right 
to  engage  in  the  business  is  a  natural  one  when  it  can  be  denied 
to  individuals  and  permitted  to  corporations  ?  How  can  it  be  said 
to  have  the  privilege  of  a  private  business  when  its  dividends  are 
restricted,  its  investments  controlled,  the  form  and  extent  of  its 
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contracts  prescribed,  discriminations  in  its  rates  denied  and  a 
limitation  on  its  risks  imposed?  Are  not  such  regulations  re- 
straints upon  the  exercise  of  the  personal  right — asserted  to  be 
fundamental — of  dealing  with  property  freely  or  engaging  in 
what  contracts  one  may  choose  and  with  whom  and  upon  what 
terms  one  may  choose? 

We  may  venture  to  observe  that  the  price  of  insurance  is  not 
fixed  over  the  counters  of  the  companies  by  what  Adam  Smith 
calls  the  higgling  of  the  market,  but  formed  in  the  councils  of  the 
underwriters,  promulgated  in  schedules  of  practically  controlling 
constancy  which  the  applicant  for  insurance  is  powerless  to  op- 
pose and  which,  therefore,  has  led  to  the  assertion  that  the  busi- 
ness of  insurance  is  of  monopolistic  character  and  that  "it  is 
illusory  to  speak  of  a  liberty  of  contract."  It  is  in  the  alternative 
presented  of  accepting  the  rates  of  the  companies  or  refraining 
from  insurance,  business  necessity  impelling  if  not  compelling  it> 
that  we  may  discover  the  inducement  of  the  Kansas  statute,  and 
the  problem  presented  is  whether  the  Legislature  could  regard  it 
of  as  much  moment  to  the  public  that  they  who  seek  insurance 
should  no  more  be  constrained  by  arbitrary  terms  than  they  who 
seek  transportation  by  railroads,  steam  or  street,  or  by  coaches 
whose  itinerary  may  be  only  a  few  city  blocks,  or  who  seek  the 
use  of  grain  elevators,  or  be  secured  in  a  night's  accommodation 
at  a  wayside  inn,  or  in  the  weight  of  a  five-cent  loaf  of  bread. 
We  do  not  say  this  to  belittle  such  rights  or  to  exaggerate  the 
eflFect  of  insurance,  but  to  exhibit  the  principle  which  exists  in 
all  and  brings  all  under  the  same  governmental  power. 

We  have  summarized  the  provisions  of  the  Kansas  statute,  and 
it  will  be  observed  from  them  that  they  attempt  to  systematize  the 
control  of  insurance.  The  statute  seeks  to  secure  rates  which 
shall  be  reasonable  both  to  the  insurer  and  the  insured,  and  as  a 
means  to  this  end  it  prescribes  equality  of  charges,  forbids  initial 
discrimination  or  subsequently  by  the  refund  of  a  portion  of  the 
rates,  or  the  extension  to  the  insured  of  any  privilege;  to  this 
end  it  requires  publicity  in  the  basic  schedules  and  of  all  of  the 
conditions  which  affect  the  rates  or  the^  value  of  the  insurance  to 
the  insured,  and .  also  adherence  to  the  rates  as  published. 
Whether  the  requirements  are  necessary  to  the  purpose,  or — ^to 
confine  ourselves  to  that  which  is  under  review — ^whether  rate 
regulation  is  necessary  to  the  purpose,  is  a  matter  for  legislative 
judgment,  not  judicial.  Our  function  is  only  to  determine  the 
existence  of  power. 

The  bill  attacks  the  statute  of  Kansas  as  discriminating  against 
complainant  because  the  statute  excludes  from  its  provisions 
farmers'  mutual  insurance  companies,  organized  and  doing 
business  under  the  laws  of  the  state  and  insuring  only  farm 
property.    The  charge  is  not  discussed  in  the  elaborate  brief  of 
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counsel,  nor  does  it  seem  to  have  been  pressed  in  the  lower  court. 
It  is  however,  covered  by  the  assignments  of  error. 

The  provision  of  the  statute  is,  "That  nothing  in  this  act  shall 
affect  farmers'  mutual  insurance  companies  organized  and  doing 
business  under  the  laws  of  this  state  and  insuring  only  fann 
propert>^"  The  distinction  is,  therefore,  between  co-operative  in- 
surance companies  insuring  a  special  kind  of  property  and  all 
other  insurance  companies.  It  is  only  with  that  distinction  that 
we  are  now  concerned.  There  are  special  provisions  in  the 
statutes  of  Kansas  for  the  organization  of  co-operative  companies 
and  if  the  statute  under  review  discriminates  between  them  the 
German  Alliance  Company  cannot  avail  itself  of  the  discrimin- 
ation. A  citation  of  cases  is  not  necessary,  nor  for  the  general 
principle  that  a  discrimination  is  valid  if  not  arbitrary,  and 
arbitrary  in  the  legislative  sense,  that  is,  outside  of  that  wide 
discretion  which  a  Legislature  may  exercise.  A  legislative  clas- 
sification may  rest  on  narrow  distinctions.  Legislation  is  ad- 
dressed to  evils  as  they  may  appear,  and  even  degrees  of  evil  may 
determine  its  exercise.  Ozan  Lumber  Co.  vs.  Union  County 
National  Bank,  207  U.  S.  25  L  There  are  certain  differences 
between  stock  companies,  such  as  complainant  is,  and  the  mutual 
companies  described  in  the  bill,  and  a  recognition  of  the  differ- 
ences we  cannot  say  is  outside  of  the  constitutional  power  of  the 
Legislature.    Orient  Insurance  Co.  vs.  Daggs,  172  U.  S.  557. 

Decree  affirmed. 

Lamar,  J.  (dissenting). 

I  dissent  from  the  decision  and  the  reasoning  upon  which  it  is 
based.  The  case  does  not  deal  with  a  statute  affecting  the  safety 
or  morals  of  the  public.  It  presents  no  question  of  monopoly  in 
a  prime  necessity  of  life,  but  relates  solely  to  the  power  of  the 
state  to  fix  the  price  of  a  strictly  personal  contract.  The  court 
holds  that  fire  insurance  though  personal  is  affected  with  a  public 
interest  and  therefore,  that  the  business  may  not  only  be  regulated 
but  that  the  premium  or  price  to  be  paid  to  the  insurer  for  enter- 
ing into  that  personal  contract  can  be  fixed  by  law. 

The  fixing  of  the  price  for  the  use  of  private  property  is  as 
much  a  taking  as  though  the  fee  itself  had  been  condemned  for 
a  lump  stun — that  taking,  whether  by  fixing  rates  for  the  use  or 
by  paying  a  lump  sum  for  the  fee,  has  always  heretofore  been 
thought  to  be  permissible  only  when  it  was  for  a  public  use.  But 
the  court  in  this  case  holds  that  there  is  no  distinction  between 
the  power  to  take  for  public  use  and  the  power  to  regulate  the 
exercise  of  private  rights  for  the  public  good.  That  is  the  funda- 
mental proposition  on  which  the  case  must  stand,  and  the  decision 
must  therefore  be  considered  in  the  light  of  that  ruling  and  of  the 
results  which  must  necessarily  flow  from  the  future  application 
of  that  principle.  For  if  the  power  to  regulate,  in  the  interest  of 
the  public,  comprehends  what  is  intended  in  the  power  to  take 
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property  for  public  use,  it  must  inevitably  follow  that  the  price 
to  be  paid  for  any  service  or  the  use  of  any  propert}'  can  be 
regulated  by  the  General  Assembly.  This  is  so  because  the  power 
of  regulation  is  all-pervading,  as  witness  the  statute  of  frauds, 
the  recording  acts,  weight  and  measure  laws,  pure  food  laws, 
hours  of  service  laws,  and  innumerable  other  enactments  of  that 
class.  And  if  this  power  be  as  extensive  as  is  now,  for  the  first 
time,  decided,  then  the  citizen  holds  his  property  and  his  indi- 
vidual right  of  contract  and  of  labor  under  legislative  favor 
rather  than  under  constitutional  guaranty.  The  principle  is  ap- 
plied here  to  the  case  of  insurance ;  but  the  nature  of  that  business 
and  the  intangible  character  of  its  contracts  are  such  as  to  indicate 
the  far-reaching  effect  of  the  principle  announced,  and  warrants 
a  statement  of  some  of  the  grounds  of  dissent. 

Insurance  is  not  production;  nor  manufacture;  nor  transpor- 
tation; nor  merchandise.  And  this  court  in  N.  Y.  Life  Co.  vs. 
Deer  Lodge  Co.,  231  U.  S.  495,  at  the  present  term,  reaffirmed 
its  previous  rulings  that  "insurance  is  not  commerce,"  *'not  an 
instrumentality  of  commerce,"  "not  a  transaction  of  commerce," 
"but  simply  contracts  of  indemnity  against  loss  by  fire."  Such 
a  contract  is  personal  and  in  the  state  whose  statute  is  under 
consideration,  insurance  companies  are  classed  among  those 
"strictly  private."  Leavenworth  County  vs.  Miller,  7  Kansas, 
479,  520.  The  fact,  that  insurance  is  a  strictly  private  and  a 
personal  contract  of  indemnity  puts  it  on  the  extreme  outside 
limit  and  removes  it  as  far  as  any  business  can  be  from  those  that 
are  in  their  nature  public.  So  that  if  the  price  of  a  private  and 
personal  contract  of  indemnity  can  be  regulated, — ^if  the  price  of 
a  chose  in  action  can  be  fixed, — then  the  price  of  everything 
within  the  circle  of  business  transactions  can  be  regulated.  Con- 
sidering, therefore,  the  nature  of  the  subject  treated  and  the 
reasoning  on  which  the  court's  opinion  is  based,  it  is  evident  that 
the  decisiop  is  not  a  mere  entering  wedge,  but  reaches  the  end 
from  the  beginning  and  announces  a  principle  which  points  in- 
evitably to  the  conclusion  that  the  price  of  every  article  sold  and 
the  price  of  every  service  oflFered  can  be  regulated  by  statute. 

And  such  laws  are  not  without  English  precedent.  For  while 
no  statute  ever  before  attempted  to  fix  the  price  of  a  contract  of 
indemnity,  yet  under  a  Parliament  that  sat  as  a  perpetual  consti- 
tutional convention,  with  power  to  pass  bills  of  attainder,  to 
take  property  for  private  purposes  and  to  take  it  without  due 
process  of  law,  many  statutes  approaching  that  now  under  re- 
view were  adopted  and  enforced.  Acts  were  passed  by  Parlia- 
ment fixing  the  price  of  many  commodities  that  were  convenient 
or  useful.  These  laws  (did  not  stop  at  fixing  the  price  of  property, 
but,  like  the  present  act  they  fixed  the  price  of  private  contracts, 
and,  by  statute  prescribed  the  rate  of  wages,  and  made  it  un- 
lawful for  the  employee  to  receive  or  for  the  employer  to  give 
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more  than  the  wage  fixed  by  law.  It  is  needless  to  say  that  these 
laws  were  felt  to  be  an  infringement  upon  the  rights  of  men; 
that  they  were  bitterly  resisted  by  buyer  and  seller,  by  employer 
and  employee,  and  were  a  source  of  perpetual  irritation  often 
leading  to  violence.  But  the  fact  that  the  English  Parliament  had 
the  arbitrary  power  to  pass  such  statutes  made  them  valid  in  law, 
though  they  were  in  violation  of  the  inherent  rights  of 
individuals.  In  time,  the  great  injustice  in  this,  was 
so  far  recognized  that  these  laws,  fixing  the  price  of 
strictly  private  contracts,  seem  to  have  been  repealed, 
and  Lord  Ellenborough,  while  enforcing,  as  proper,  a 
rate  for  public  wharfs,  was  able  to  say,  in  Allnutt  vs.  Inglis,  12 
East,  527,  538,  **that  the  general  principle  is  favored  both  in  law 
and  justice,  that  every  man  may  fix  what  price  he  pleases  for  his 
own  property  or  the  use  of  it."  But  what  was  a  favor  in  Eng- 
land, that  might  at  any  time  be  withdrawn,  was  in  this  country 
made  a  constitutional  right  that  could  not  be  withdrawn.  For 
although  the  practice  of  fixing  prices  may  have  prevailed  in  some 
of  the  Colonies  **up  to  the  time  of  independence,"  yet,  as  Judge 
Cooley  says,  since  independence  "it  has  been  commonly  supposed 
that  a  general  power  in  the  state  to  regulate  prices  was  inconsis- 
tent with  constitutional  liberty."  Cooky's  Const.  Law  (7th  ed.) 
807;  Stickney's  State  Control  of  Trade,  p.  3  and  the  abstract  of 
English  price-fixing  statutes,  p.  9  et  seq.  That  common  supposi- 
tion is  rightly  founded  on  the  fact  that  the  Constitution  recog- 
nizes the  liberty  to  contract  and  right  of  private  property.  They 
include  not  only  the  right  to  make  contracts  with  which  to  acquire 
property,  but  the  right  to  fix  the  price  of  its  use  while  it  is  held, 
and  the  further  right  to  fix  the  price  if  it  is  to  be  sold.  To  de- 
prive any  person  of  either  is  to  take  property,  since  there  can  be 
no  liberty  of  contract  and  true  private  ownership  if  the  price  of 
its  use  or  its  sale  is  fixed  by  law.  That  right  is  an  attribute  of 
ownership.    State  Tax  Case,  15  Wall.  232,  278,  top. 

But  it  may  be  said  that,  though  insurance  is  a  contract  of  in- 
demnity and  personal,  its  personal  character  has  not  been  thought 
to  preclude  the  many  regulatory  measures  adopted  and  sustained 
during  the  past  hundred  years. 

This  is  most  freely  conceded.  But  it  is  equally  true  that  the 
failure  for  more  than  one  hundred  years  to  attempt  to  fix  the 
rates  of  insurance  is  indubitable  evidence  of  the  general  public 
and  legislative  conception  that  the  business  of  insurance  did  not 
belong  to  the  class  whose  rates  could  be  fixed.  That  settled 
usage  is  not  an  accident.  For  rate  making  is  no  new  thing,  and 
neither  is  insurance.  Its  use  in  protecting  the  owner  of 
property  against  loss;  its  value  as  collateral  in  secur- 
ing loans;  its  method  of  averages  and  distributing  the  risk 
between  many  persons  widely  separated  and  all  contributing 
small  premiums  in  return  for  the  promise  of  a  large  indemnity, 
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has  been  known  for  centuries.  All  these  considerations  were 
recently  pressed  upon  the  court  in  an  effort  to  secure  a  ruling 
that  insurance  was  commerce.  In  refusing  to  accede  to  the 
sufficiency  of  the  argument,  the  court  in  the  Deer  Lodge  Case 
pointed  out  that  the  size  of  the  business  of  insurance  did  not 
change  the  inherent  nature  of  the  business  itself,  saying  that  **the 
number  of  transactions  do  not  give  the  business  any  other  char- 
acter than  magnitude." 

The  character  of  insurance,  therefore,  as  a  private  and  per- 
sonal contract  of  indemnity,  has  not  been  changed  by  its  magni- 
tude or  by  the  fact  that  more  policies  and  for  greater  amounts 
are  now  written  than  in  the  centuries  during  which  no  effort  has 
ever  before  been  made  to  fix  their  rates.  It  is,  however,  un- 
doubtedly true  that  during  all  of  that  period  regulatory  statutes 
were  from  time  to  time,  adopted  to  protect  the  public  against 
conditions  and  practices  which  were  subject  to  regulation.  The 
public  had  no  means  of  knowing  whether  these  corporations  were 
solvent  or  not,  and  statutes  were  passed  to  require  a  publication 
of  the  financial  condition.  The  policies  were  long  and  com- 
plicated, with  exceptions,  and  qualifications,  and  provisos.  They 
were  often  unread  by  the  policyholder  and  sometimes  not  under- 
stood when  read.  Statutes  were  accordingly  passed  providing  for 
a  standard  form  of  policy  in  order  to  protect  the  assured  against 
his  inexperience,  to  prevent  hard  bargains,  and  to  avoid  vexatious 
litigation,  and  as  similar  evils  appear  they  may  be  dealt  with  by 
regulatory  or  prohibitory  legislation  just  as  statutes  were  passed 
and  can  still  be  passed  to  punish  combinations,  pooling  arrange- 
ments, and  all  those  practices  which  amount  to  unfair  competi- 
tion. 

But  these  and  those  referred  to  in  Attorney-General  vs.  Fire- 
men's Insurance  Co.,  74  N.  J.  Eq.  372,  furnish  instances  of  the 
exercise  of  this  power  to  regulate  which  can  be  exerted  against 
any  person,  trade  or  business,  no  matter  how  great  or  small.  This 
power  to  regulate  is  so  much  oftener  exerted  against  the  large 
business,  because  the  evils  are  then  more  apparent,  that  the  size 
of  the  business  and  the  number  of  persons  interested  is  some- 
times referred  to  as  indicating  that  the  business  is  affected  with 
a  public  interest.  But  there  is  no  such  limitation.  For  the  power 
to  regulate  is  the  essential  power  of  government  which  can  be 
exerted  against  the  whole  body  of  the  public  or  the  smallest 
business.  And  if,  as  seems  to  be  implied,  the  fact  that  a  business 
may  be  regulated  is  to  be  the  test  of  the  power  to  fix  rates,  it 
would  follow,  since  all  can  be  regulated,  the  price  charged  by  all 
can  be  regulated.  Or  if  great  size  is  the  test,  if  the  number  of 
customers  is  the  test,  if  the  scope  of  the  business  throughout  the 
nation  is  the  test,  if  the  contributions  of  the  many  to  the  value 
of  the  business  is  the  test — or  if  it  takes  a  combination  of  all  to 
meet  the  condition, — then  every  business  with  great  capital  and 
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many  customers  distributed  throughout,  the  country  and  making 
a  large  business  possible,  must  be  treated  as  affected  with  a 
public  interest,  and  the  price  of  the  goods  on  its  shelves  can  be 
fixed  by  law.  Then  could  the  price  of  newspapers,  magazines 
and  the  like  be  fixed,  because  certainly  nothing  is  more  affected 
with  a  public  interest,  nothing  is  so  dependent  on  the  public, 
nothing  reaches  so  many  persons  and  so  profoundly  affects  public 
thought  and  public  business.  Such  a  business  is.  indeed,  affected 
with  a  public  interest, — justifying  regulation  (Lewis  Publishing 
Co.  vs.  Morgan,  229  U.  S.  288),  but  not  the  fixing  of  the  price  of 
the  paper  or  pei-iodical  or  the  rates  of  advertising.  For  great  and 
pervasive  as  is  the  power  to  regulate,  it  cannot  override  the 
constitutional  principle  that  private  property  cannot  be  taken  for 
private  purposes.  Missouri  Pacific  vs.  Nebraska,  164  U.  S.  403. 
That  limitation  on  the  power  of  government  over  the  individual 
and  his  property  cannot  be  avoided  by  calling  an  unlawful  taking 
a  reasonable  regulation.  Indeed,  the  protection  of  property  is  an 
incident  of  the  more  fundamental  and  important  right  of  liberty 
guaranteed  by  the  Constitution  and  which  entitled  the  citizen 
freely  to  engage  in  any  honest  calling  and  to  make  contracts  as 
buyer  or  seller,  as  employer  or  employee,  in  order  to  support  him- 
self and  family. 

It  is  said,  however,  that  the  validity  of  rates  statutes  has  often 
been  recognized,  notably  in  the  Munn  Case  (94  U.  S.  113,  126) 
where  a  statute  was  sustained  which  regulated  the  price  to  be 
charged  for  storing  grain  in  elevators. 

The  Munn  Case  is  a  landmark  in  the  law.  It  is  accepted  as 
an  authoritative  and  accurate  statement  of  the  principle  on 
which  the  right  to  fix  rates  is  based.  But  the  statute  there  under 
review  did  not  undertake  to  fix  the  price  of  a  personal  contract, 
but  to  fix  the  price  for  the  use  of  property,  once  private,  but  then 
public.  The  reasoning  of  the  court  clearly  shows  that  in  order 
to  regulate  rates,  two  things  must  concur — (1)  the  business 
must  be  affected  with  a  public  interest;  and  (2)  the  property 
employed  in  such  business  must  be  devoted  to  a  public  use.  The 
basic  principle  of  the  decision  was  the  oft  quoted  saying  of 
Lord  Hale  that  "when  private  property  is  affected  with  a  public 
interest,  it.  ceases  to  be  juris  privati  only."  The  decision  in  the 
Munn  Case  was  but  an  application  of  that  terse  statement  and 
was  applied  in  a  case  where  the  elevators  had  been  devoted  to  a 
public  use.  This  will  distinctly  appear  from  the  statement  by 
the  court  of  the  question  involved  and  decided.  For  after  re- 
viewing and  applying  Lord  Hale's  pithy  saying  and  reviewing 
the  other  authorities  the  court  said  (italics  ours)  : — 

"Enough  has  already  been  said  to  show  that,  when  private 
property  is  devoted  to  a  public  use,  it  is  subject  to  public  regula- 
tion,    it  remains  only  to  ascertain  whether  the  warehouses  of 
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these  plaintiffs  in  error,  and  the  business  which  is  carried  on 
there,  come  within  the  operation  of  this  principle"  (p.  130). 

Not  only  does  the  Munn  Case  show  that  the  right  to  fix 
prices  depends  on  the  concurrence  of  public  interest  and  the  em- 
ployment of  property  devoted  to  a  public  use,  but  with  the  ex- 
ception of  the  Louisiana  Bread  Case,  12  La.  Ann.  432,  it  is 
believed  that  every  American  rate  statute  since  the  requirement 
that  property  should  not  be  taken  without  due  process  of  law, 
related  to  a  business  which  was  public  in  its  character  and  em- 
ployed visible  and  tangible  property  which  had  been  devoted  to 
a  public  use. 

The  list  of  rate  regul^ited  occupations  is  not  too  long  to  be  here 
given.  It  includes  canals,  waterways  and  booms:  bridges  and 
ferries;  wharves,  docks,  elevators  and  stockyards;  telegraph, 
telephone,  electric,  gas  and  oil  lines;  turnpikes,  railroads  and  the 
various  forms  of  common  carriers,  including  express  and  cabs. 
To  this  should  be  added  the  case  of  the  innkeeper  (as  to  which  no 
American  case  has  been  found  where  the  constitutional  question 
as  to  the  right  to  fix  his  rates  has  been  considered),  the  confes- 
sedly close  case  of  the  irrigation  ditches  for  distributing  water 
(189  U.  S.  439),  and  the  toll  mill  acts.  This  of  course  does  not 
include  the  case  of  condemnation  for  governmental  purposes  or 
for  roads  and  ways  where  no  question  of  rates  is  involved 
There  may  be  other  instances  not  found,  but  it  is  believed  that 
the  foregoing  numeration  exhausts  the  list  of  what  has  here- 
tofore been  treated  as  a  public  business  justifying  the  exercise 
of  the  price-fixing  power  against  persons  or  corporations. 

It  is  to  be  noted  that  in  each  instance  the  power  to  regulate 
rates  is  exercised  against  a  business  which  in  every  case  used 
tangible  property  devoted  to  a  public  use.  Some  of  them  had  a 
monopoly  (Spring  Water  Co.  vs.  Schottler.  110  U.  S.  347,  354). 
Some  of  them  had  franchises.  Most  of  them  used  public  ways  or 
employed  property  which  they  had  acquired  by  virtue  of  the 
power  of  eminent  domain.  They  were  therefore  subject  to  the 
correlative  obligation  to  have  the  use,  of  what  had  been  thus 
taken  by  law,  fixed  by  law.  And  as  further  pointing  out  the  char- 
acteristics of  the  public  use  justifying  the  fixing  of  prices,  it  will 
be  noted  that,  with  the  exception  of  toll  mills  (which,  however, 
do  employ  property  devoted  to  a  public  use),  they  all  have  direct 
relation  to  the  business  or  facilities  of  transportation  or  distribu- 
tion— to  transportation  by  carriers  of  passengers,  goods  or  intel- 
ligence by  vehicle  or  wire; — to  distribution  of  water,  gas  or 
electricity  through  ditch,  pipe  or  wire;  to  wharfage,  storage  or 
acconmiodation  of  property  before  the  journey  begins,  when  it 
ends,  or  along  the  way. 

When  thus  enumerated,  they  appear  to  be  grouf^d  around  the 
common  carrier  as  the  typical  public  business  and  all  employing 
in  some  way  proj^erty  devoted  to  a  public  use. 
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It  will  be  seen,  too,  that  the  size  of  the  business  is  unim- 
portant, for  the  fares  of  a  cabman,  employing  a  brpken-down 
horse  and  a  dilapidated  vehicle  can  be  fixed  by  law  as  well  as  the 
rates  of  a  railroad  with  millions  of  capital  and  thousands  of 
cars  transporting  persons  and  property  across  the  continent. 

The  fact  that  rate  statutes,  enacted  and  sustained  since  the 
adoption  of  constitutional  government  in  this  country,  all  had 
some  reference  to  transportation  or  distribution,  is  a  practical 
illustration  of  the  accepted  meaning  of  "public  use"  when  that 
phrase  was  first  employed  in  American  constitutions,  and  when 
turnpikes  and  carriers,  wharfingers  and  ferrymen  had  rates,  tolls 
and  fares  fixed  by  law.  No  change  was  made  in  the  meaning  of 
the  words  or  in  the  principle  involved  when  it  opened  to  take  in 
new  forms  and  facilities  of  transportation,  whether  by  vehicle, 
pipe  or  wire,  and  new  forms  of  storage,  whether  on  the  wharf  or 
in  the  grain  elevator. 

But  it  is  said  that  business  is  the  fundamental  thing  and  the 
property  but  an  instrument,  and  that  there  is  no  basis  for  the  dis- 
tinction between  a  public  interest  and  a  public  use.  But  there  is 
a  distinction  between  a  public  interest — justifying  regulation — 
and  a  public  use — justifying  price  fixing.  "Public  interest  and 
public  use  are  not  synonymous."  In  re  Niagara  Falls  Ry.  Co., 
138  N.  Y.  375,  385.  And  since  the  case  here  involves  the  validity 
of  a  Kansas  statute  it  is  well  to  note  that  the  Supreme  Court  of 
that  state  in  Howard  vs.  Schwartz,  77  Kansas,  599,  recognizes 
that  there  is  a  difference  and  adjudges  accordingly.  It  there 
cited  numerous  decisions  from  other  states  and  in  defining  a 
public  use,  made  the  following  quotation  from  the  opinion  of  the 
Supreme  Court  of  Maine : — 

"  'Property  is  devoted  to  a  public  use  when,  and  only  when, 
.  .  .  all  the  public  has  a  right  to  demand  and  share  in' " 
it  "  ...  In  a  broad  sense  it  is  the  right  in  the  public  to  an 
actual  use,  and  not  to  an  incidental  benefit."  (p.  608). 

The  effect  of  the  difference  between  public  use  and  public  in- 
terest appears  from  the  application;  for  the  Supreme  Court  of 
Kansas  on  the  authority  of  this  and  numerous  other  cases,  held 
that  a  steam  flour  mill  was  not  such  a  public  use  as  would 
authorize  its  owners  to  exercise  the  power  of  eminent  domain, 
though  it  was  "a  useful  and  important  business  instrumentality 
which  contributed  to  the  growth  and  development  of  the  locality 
where  the  [mills]  are  situated.  This  may  also  be  said,  however, 
of  every  legitimate  business.  To  a  limited  extent  every  honest 
industry  adds  to  the  general  sum  of  prosperity  and  promotes  the 
public  welfare"  (p.  609). 

.  Nothing  more  can  be  said  of  insurance — nor  can  the  power  to 
take  the  private  property  of  insurers,  by  fixing  rates,  be  enlarged 
by  a  legislative  declaration  that  the  business  is  affected  with  a 
broad  and  definite  public  interest.    For  since  the  contract  of  in- 
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surance  is  private  and  personal,  it  is  almost  a  contradiction  in 
terms  to  sgiy  that  the  private  contract  is  public  or  that  a  business 
which  consists  in  making  such  private  contracts  is  public  in  the 
constitutional  sense.  The  fundamental  idea  of  a  public  business, 
as  well  declared  by  the  Supreme  Court  of  Kansas,  77  Kansas, 
608,  is  that  "all  the  public  has  a  right  to  demand  and  share  in" 
it.  That  means  that  each  member  of  the  public  on  demand  and 
upon  equal  terms,  without  written  contract^  without  haggling  as 
to  terms,  may  demand  the  public  service,  and  secure  the  use  of 
the  facility  devoted  to  public  use.  If  the  company  can  make 
distinctions  and  serve  one  and  refuse  to  serve  another,  the  busi- 
ness ex  vi  termini  is  not  public.  The  common  carrier  has  no 
right  to  refuse  to  haul  a  passenger  even  if  he  has  been  con- 
victed of  arson.  But  if  an  insurance  company  is  mdeed  public  it 
is  bound  to  insure  the  property  of  the  man  who  is  suspected  of 
having  set  fire  to  his  own  house,  or  whose  statements  of  value  it 
is  unwilling  to  take.  1  his  is  manifestly  inconsistent  with  the  con- 
tract of  insurance  which  requires  the  utmost  good  faith,  not  only 
in  making  truthful  answers  to  questions  asked,  but  in  not  con- 
cealing anything  material  to  the  risk.  If  the  company  has  the 
discretion  to  insure  or  the  right  to  refuse  to  insure,  then,  by  the 
very  definition  of  the  terms,  it  is  not  a  public  business.  If,  on  the 
other  hand,  the  company  is  obliged  to  insure  bad  risks  or  the 
property  of  men  of  bad  character,  of  doubtful  veracity  or  known 
to  be  careless  in  their  handling  of  property  the  law  would  be  an 
arbitrary  exertion  of  power  in  compelling  men  to  enter  into 
contract  with  persons  with  whom  they  did  not  choose  to  deal 
where  confidence  is  the  very  foundation  of  a  contract  of  indem- 
nity. Indeed,  it  seems  to  be  conceded  that  a  person  owning 
property  is  not  entitled  to  demand  insurance  as  a  matter  of 
right.  If  not,  the  business  is  not  public  and  not  within  the  pro- 
vision of  the  Constitution  which  only  authorizes  the  taking  of 
property  for  public  purposes — whether  the  taking  be  of  the  fee 
for  a  lump  sum  assessed  in  condemnation  proceedings,  or  whether 
the  use  be  taken  by  rate  regulation,  which  is  but  another 
method  of  exercising  the  same  power. 

The  suggestion  that  the  public  interest  is  found  in  the  charac- 
teristics of  the  business  of  insurance,  justifies  a  brief  examination 
of  those  characteristics  and  a  statement  of  the  results  that  logically 
must  follow  from  such  a  test.  For  if  the  power  is  to  develop  out 
of  the  characteristics,  it  must  necessarily  follow  that  other  oc- 
cupations, having  similar  characteristics,  must  be  subject  to  the 
same  rate  regulating  power. 

The  elements  which  are  said  to  show  that  insurance  is  affected 
with  a  public  interest  do  not  arise  out  of  the  size  of  any  one 
company,  but  out  of  the  volume  of  the  aggregate  business  of  all 
the  companies  doing  business  within  the  state  and  beyond  its 
borders.     If  that  test  applied,  and  if  the  sum  of  the  units  is 
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to  determine  whether  or  not  a  business  is  affected  with  a  public 
interest  (which  is  said  to  be  the  equivalent  of  a  public  use), 
then  if  the  principle  of  the  decision  be  applied  to  the  business  of 
farming  all  can  see  to  what  end  it  leads.  In  view  of  the  amount  of 
property  employed  and  the  aggregate  number  of  persons  engaged 
in  agriculture  and  the  public's  absolute  dependence  upon  that 
pursuit,  it  would  follow  that,  fanning  being  affected  with  a 
broad  and  definite  public  interest,  the  price  of  wheat  and  corn ; 
cotton  and  wools;  beef,  pork,  mutton  and  poultry;  fruit  and 
vegetables,  could  be  fixed.  Or  if  we  take  the  aggregate  of  those 
who  labor  and  consider  the  public's  absolute  dependence  upon 
labor,  it  would  inevitably  follow  that  it,  too,  was  affected  with  a 
broad  and  definite  public  interest  and  that  wages  in  the  United 
States  of  America  in  this  twentieth  century  could  be  fixed 
by  law,  just  as  in  England  between  the  fourteenth  and 
eighteenth  centuries.  And  inasmuch  as  the  prices  of  ag- 
ricultural products  are  dependent  on  the  price  of  land 
and  labor,  and  as  the  price  of  labor  is  closely  related 
to  the  cost  of  rent  and  food  and  clothes  and  the 
comforts  of  life,  there  would  be  the  power  to  take  the  further 
step  and  regulate  the  cost  of  everything  which  enters  into  the 
cost  of  living.  Of  course,  it  goes  without  saying  that  if  the  rates 
for  fire  insurance  can  be  fixed,  then  the  rates  for  life  and  marine 
insurance  can  be  fixed.  By  a  parity  of  reasoning  the  rates  of  ac- 
cident, guaranty  and  fidelity  insurance  could  also  be  regulated. 
There  seems  no  escape  from  the  conclusion  that  the  asserted 
power  to  fix  the  price  to  be  paid  by  one  private  person  to  another 
private  person  or  private  corporation  for  a  private  contract  of 
indemnity,  or  for  his  product,  or  his  labor,  or  for  his  private 
contracts  of  any  sort,  will  become  the  center  of  a  circle  of  price- 
making  legislation  that,  in  its  application,  will  destroy  the  right 
of  private  property  and  break  down  the  barriers  which  the  Con- 
stitution has  thrown  around  the  citizen  to  protect  him  in  his 
right  of  property — which  includes  his  right  of  contract  to  make 
property,  his  right  to  fix  the  price  at  which  his  property  shall  be 
used  by  another.  By  virtue  of  the  liberty  which  is  guaranteed  by 
the  Constitution,  he  also  has  the  right  to  name  the  wage  for  his 
labor  and  to  fix  the  terms  of  contracts  of  indemnity, — whether 
they  be  contracts  of  endorsement  or  suretyship,  or  contracts  of 
indemnity  against  loss  by  fire,  flood,  or  accident. 

In  view  of  what  Judge  Cooley  calls  the  general  supposition 
that  "the  right  to  fix  prices  was  inconsistent  with  constitutional 
liberty,''  it  is  not  surprising  that  little  is  to  be  found  in  the  books 
relating  to  a  statute  like  this.  It  is,  however,  somewhat  curious 
that  among  the  few  expressions  to  be  found  on  the  subject,  is  the 
intimation  by  Lord  Ellenborough  in  AUnutt  vs.  Inglis,  12  East, 
527,  535,  that  insurance  rates  were  not  on  the  same  basis  as  a 
public  business  using  property  devoted  to  a  public  use.     For  in 
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answering  the  argument  that  if  the  rates  of  a  public  wharf  could 
be  fixed,  insurance  rates  could  also  be  fixed,  he  clearly  intimates 
that  this  could  not  be  done,  since  the  wharf  was  a  monopoly  and 
"the  business  of  insurance  and  of  counting  houses  may  be  carried 
on  elsewhere." 

In  the  following  cases  the  statutes  fixing  prices  have  been  held 
to  be  void.  Ex  parte  Dickey,  144  California,  234,  fixing  the  price 
to  be  charged  by  an  employment  bureau;  Ex  parte  Quarg,  149 
California,  79;  People  vs.  Steele,  231  Illinois,  340,  prohibiting 
the  sale  of  theater  tickets  at  a  price  higher  than  that  charged  by 
the  theater;  State  vs.  Fire  Creek  Coke  Co.,  33  West  Va.  188, 
limiting  the  profits  on  sales  to  employees.  See  also  State  vs. 
McCool,  83  Kansas,  428,  430,  bot.,  where  in  sustaining  a  statute 
regulating  the  weight  of  bread  the  court  called  attention  to  the 
fact  that  the  statute  did  not  attempt  to  fix  the  price.  To  these 
could  be  added  a  multitude  of  decisions  showing  that  the  power 
to  regulate  is  limited  by  the  constitutional  prohibition  against  the 
taking  of  private  property.  Guillotte  vs.  New  Orleans,  12  La. 
Ann.  432,  is  the  only  American  case  found  which  sustains  the 
right  to  fix  prices  for  other  than  a  commodity  or  service  furnished 
by  a  public  utility  company  of  the  kind  already  pointed  out.  In 
that  case  the  court  said  that  the  city  could  fix  the  price  of  bread 
and  that  if  the  baker  did  not  desire  to  do  business  within  the 
limits  of  such  city  he  could  go  elsewhere.  That  reasoning  would 
support  any  statute,  for  every  citizen  at  least  has  the  right  to  go 
out  of  business.  But  it  has  been  repeatedly  held  by  this  court 
that  such  an  answer  cannot  sustain  an  invalid  statute,  the  Consti- 
tution being  intended  to  secure  the  citizen  against  being  driven 
out  of  business  by  an  unconstitutional  statute  or  regulation. 

There  is,  in  the  opinion,  an  allusion  to  usury  laws  as  instances 
of  fixing  rates  for  other  than  public  service  corporations.  We  do 
not  understand  that  the  opinion  is  founded  on  that  proposition, 
for  even  the  usury  laws  do  not  fix  a  flat  rate,  but  only  a  maximum 
rate,  and  did  not  require  lenders  to  make  loans  to  all  borrowers, 
similarly  situated,  at  the  same  rate  of  interest.  Moreover,  in- 
terest laws  were  in  their  inception  not  a  restriction  upon  the 
right  of  contract  but  an  enlargement,  permitting  what  theretofore 
had  been  regarded  both  as  an  ecclesiastical  and  civil  offense.  This 
fact  may  have  been  coupled  with  the  idea  that  as  the  sovereign 
had  the  prerogative  to  coin  money  and  make  legal  tender  for  all 
claims  he  could  fix  the  price  that  should  be  charged  for  the  use 
of  that  money. 

At  any  rate,  interest  laws  had  been  long  recognized  before  the 
Constitution  and  have  been  prevalent  ever  since.  They,  there- 
fore, fall  within  the  rule  that  contemporary  practice,  if  subse- 
quently continued  and  universally  acquiesced  in,  amounts  to  an 
interpretation  of  the  Constitution.  But  the  same  character  of 
long  continued  acquiescense  and  settled  usage  that  sustains  a 
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usury  law  also  sustains  the  right  of  the  contracting  parties  to 
agree  upon  the  charge  for  insurance.  For  centuries  before  the 
Constitution,  and  continuously  ever  since  they  have  themselves 
fixed  the  charge,  and  this  makes  most  strongly  in  favor  of  their 
right  to  continue  to  agree  upon  the  price  of  a  private  contract  of 
indemnity  against  loss  by  fire. 

The  act  now  under  review  not  only  takes  property  without  due 
process  of  law  but  it  unequally  and  arbitrarily  selects  those  from 
which  such  property  shall  be  taken  by  price  fixing.  Although  i^ 
eluding  all  other  fire  insurance  companies,  it  excepts  certain 
mutual  insurance  companies.  Persons  engaged  in  doing  an  in- 
surance business  are  not  within  its  terms.  In  Kansas,  the  right 
to  do  a  fire  insurance  business  is  not  limited  to  corporations,  but 
may  be  conducted  by  persons,  individuals,  partners,  companies 
and  associations,  whether  incorporated  or  not.  General  Statutes 
of  Kansas  (1909),  §§  4086,  4091,  4122.  And  if  it  could  be  true 
that  the  Legislature  could  fix  the  price  of  insurance  it  would  seem 
to  be  doubly  necessary  that  all  doing  an  insurance  business  should 
be  treated  alike.  There  is  no  diflference  in  principle  and  none  by 
statute  in  the  character  of  the  contract,  whether  it  is  made  by 
one  man,  or  the  Lloyds,  or  a  corporation.  There  is  no  difference 
in  the  character  of  the  contract  made  by  a  stock  company  and  a 
mutual  company.  In  each  instance  the  contract  is  one  of  indemnity 
against  loss  for  a  fixed  premium.  If  the  policyholder  is  a  stock- 
holder in  an  ordinary  corporation,  he  may  get  back  some  of  his 
premium  by  way  of  dividends;  if  he  is  a  member  of  a  mutual 
company,  he  pays  his  premium  and  gets  back  his  share  of  the 
earnings.  But  to  say  that  the  state  may  fix  the  price  to  be 
charged  for  insurance  by  a  stock  company  and  that  it  will  not  fix 
the  price  to  be  charged  by  mutual  companies  or  by  the  Lloyds, 
who  do  an  enormous  business  of  exactly  the  same  nature  on  ex- 
actly the  same  sort  of  property  and  on  exactly  the  same  terms, 
is  to  make  a  discrimination  which  amounts  to  a  denial  of  the  equal 
protection  of  the  law. 

The  Chief  Justice  and  Mr.  Justice  Van  Devanter  concur  in  this 
dissent.  * 
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UNITED  STATES   DISTRICT  COURT. 

N.  D.  New  York. 


ROBINSON 

vs, 

WESTERN  ASSUR.  CO.* 

1.  INSURANCE— FIRE  POLICY— CONDITIONS. 

A  provision  in  a  fire  policy  that,  if  the  premiums  were  not  paid  within 
sixty  days  from  the  date  of  the  attachment  of  the  insurance,  the 
policy  should  be  void  during  the  time  the  premiums  were  past  due 
and  unpaid  should  be  construed  to  mean  voidable  at  the  election  of 
the  insurer,  and  not  void. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  891,  895-902,  913;  Dec.  Dig. 
§349.) 

2.  INSURANCE  —  FIRE  POLICY  —  PREMIUM  —  DEFAULT  — 

WAIVER. 

A  fire  policy  was  issued  to  plaintiff,  covering  a  launch,  May  9,  1912,  pro- 
viding that  it  should  be  void  if  the  premium  was  not  paid  within 
sixty  days  from  date  of  the  attaching  of  the  risk  and  during  the  time 
the  premium  remained  due  and  unpaid.  The  policy  attached  May 
31st  following.  On  August  12th  payment  was  demanded,  and  on 
September  23d  the  insurer's  general  agent  wrote  that,  unless  remittance 
was  received  on  or  before  October  1st,  notice  of  cancellation  would 
be  served.  No  notice  of  cancellation  was  served,  however,  until,  on 
October  15th,  the  agent  wrote  to  plaintiff  notifying  him  of  cancel- 
lation, but  during  the  night  of  the  16th,  and  before  notice  of  cancel- 
lation was  received  by  plaintiff  on  the  19th,  the  boat  was  lost.  Held, 
that  such  facts  were  sufficient  to  show  a  waiver  of  the  insurer's 
right  to  cancel  the  policy  for  nonpayment  of  premium  when  due. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1037,  1038;  Dec.  Dig.  §  390.) 

At  law.  Action  by  Ernest  J.  Robinson  against  the  Western  Assur- 
ance Company,  on  a  policy  of  fire  insurance.  Verdict  having  been  re- 
turned for  plaintiff,  defendant  mt)ves  for  a  new  trial.    Denied. 

Weeds,  Conway  &  Cotter,  of  Plattsburgh,  N.  Y.  (Frank  E.  Smith, 
of  New  York  City,  of  counsel),  for  Plaintiff. 

Carpenter  &  Park,  of  New  York  City  (Donald  F.  McLennan,  of 
Syracuse,  N.  Y.,  and  Henry  E.  Mattison,  of  New  York  Cit>',  of  counsel), 
for  Defendant. 

Ray,  D.  J. 
About   May  9,    1912,   the   defendant,   a   foreign  corporation, 
through  its  general  manager  in  the  United   States,  one  E.   S. 
Kelley,  issued  to  the  plaintiff,  Ernest  J.  Robinson,  a  policy  of  in- 
surance on  the  hull,  tackle,  etc.,  of  his  gasoline  launch  "Dan."   It 

♦  Decision  rendered,  March  16,  1914.    211  Fed.  Rep.  747. 
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was  issued  in  consideration  of  a  premium  of  $131.25,  and  con- 
tained the  following: — 

"It  is  agreed  that  should  the  premiums  on  this  policy  be  not 
paid  within  sixty  days  from  date  of  attaching,  the  policy  shall  be 
null  and  void  during  the  time  the  premium  is  past  due  and  un- 
paid." 

The  plaintiff  obtained  this  policy  through  one  Carl  H.  Oliver, 
who,  in  this  transaction,  was  an  insurance  broker  only,  and  who 
obtained  it  from  Kelley,  the  general  agent  of  the  defendant. 
Oliver  was  not  Kelley *s  agent  "and  did  not  represent  him,  nor  was 
he  the  agent  of  the  defendant.  The  policy  was  sent  to  Oliver  by 
Kelley,  and  by  Oliver  delivered  to  the  plaintiff  about  May  6,  1912, 
and  was  a  valid  delivery.  Robinson  did  not  pay  the  premium  to 
the  defendant,  or  to  Kelley,  or  to  Oliver  at  that  time,  but  later 
gave  his  note  to  Oliver.  Kelley  knew  the  premium  was  not  paid, 
and  by  letter  urged  payment  on  at  least  three  different  occasions. 
October  1,  1912,  Oliver  wrote  Kelley  that  Robinson  would  pay  the 
10th  of  the  month.  That,  of  course,  informed  Kelley  that  the 
premium  was  not  yet  paid  to  Oliver.  October  15,  1912,  Kelley 
wrote  Oliver  that,  as  the  premium  was  not  paid,  he  was  sending 
notice  of  cancellation  of  the,  policy,  but  would  be  glad  to  reinstate 
the  same  on  payment  of  the  premium.  This  letter  of  notice  of 
cancellation  to  Oliver  was  received  by  him  at  about  two  o'clock 
p.  m.  on  October  17,  1912,  but  Kelley's  letter  of  cancellation  sent 
to  Robinson  was  not  received  until  October  19,  1912.  During 
the  night  of  October  16,  1912,  the  boat  "Dan"  was  destroyed 
by  fire  and  sank.  Whether  she  was  a  total  loss  or  not  was  a 
question  of  fact  submitted  to  the  jury.  On  the  18th  of  October 
the  defendant  company  was  notified  by  telegram  of  the  loss. 
Kelley  was  also  notified,  but  denied  liability.  In  August,  1912, 
Kelley  had  reported  to  the  defendant  company  the  issuing  and 
delivery  of  this  policy  to  Robinson,  and  reported  it  as  out- 
standing policy,  and  also  charged  himself  with  the  amount  of  the 
premium  in  his  account  with  the  defendant  company  and 
actually  remitted  it.  Later,  and  in  December,  after  the  fire,  on 
learning  that  Kelley  had  not  received  the  premium  from  Oliver 
or  Robinson,  the  premium  was  returned. 

The  court  charged  the  jury  that  the  premium  was  not  paid ;  that 
Oliver  was  not  the  agent  of  Kelley  or  of  the  defendant ;  that  the 
defendant  company  had  the  right,  through  its  agent  Kelley,  to 
waive  the  provision  that  the  policy  should  become  null  and  void 
after  sixty  days  from  the  date  of  attaching  in  case  the  premium 
was  not  paid,  and  treat  the  policy  as  valid,  outstanding,  and  bind- 
ing, notwithstanding  such  nonpayment.    The  court  charged: — 

"If  the  insurance  company  did  so  waive  the  provisions  and  did 
so  recognize  and  treat  the  policy  as  valid  and  subsisting  and 
outstanding,  and  if  the  plaintiff  only  received  the  letter  canceling 
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the  policy  after  the  fire,  then  you  will  come  to  the  question  of 
damages." 

The  court  said  and  finally  charged : — 

"Now,  gentlemen,  I  charged  you  and  I  charge  you  again;  of 
course  during  the  sixty  days  that  policy  was  valid  whether  the 
premium  was  paid  or  not.  After  the  sixty  days  had  run,  from 
the  time  it  attached,  and  it  was  after  that  that  the  fire  occurred, 
whether  this  was  a  valid  and  binding  policy  and  contract  of  in- 
surance in  force  would  depend  on  whether  or  not  the  defendant 
company,  through  its  agent  Kelley;  who  I  told  you  had  the  power 
in  that  regard,  waived  the  nonpayment  of  the  premium  by  having 
reported  it,  paying  it  over,  and  by  writing  on  two  or  three  oc- 
casions, I  think  three,  at  different  dates,  asking  payment  of  the 
entire  premium,  treating  it  as  due,  and  saying  nothing  at  all 
about  this  condition,  and  not  giving  any  notice  that  they  elected  to 
treat  the  policy  as  void,  or  would  if  the  premium  was  not  paid, 
not  calling  attention  to  it,  under  all  these  facts  and  those  that  I 
called  attention  to  as  I  read  it  here  (I  will  not  repeat  it),  by 
those  acts  and  letters  waived  that  condition  which  defendant  had  a 
right  to  do.  The  question  is:  Did  it?  That  is  for  you  to  say. 
If  the  defendant,  through  Kelley,  did  so  waive  that  provision  and 
treat  the  policy  as  valid  and  in  force,  notwithstanding  that  non- 
payment, and  waived  it,  the  plaintiflf  is  entitled  to  recover.  If 
the  defendant,  through  Kelley,  did  not  waive  it,  that  ends  this 
case,  and  the  plaintiff  cannot  recover,  and  your  verdict  should  be 
for  the  defendant." 

The  court  also  charged  that,  if  the  notice  of  cancellation  sent 
Robinson  was  received  prior  to  the  fire,  he  could  not  recover. 

[1]  I  think  it  is  fairly  well  settled  that  such  a  condition  in  a 
policy  meant  not  "absolutely  void"  but  "voidable  at  the  election 
of  the  insurer. *'  Grigsby  vs.  Russell,  222  U.  S.  149,  32  Sup.  Ct. 
58,  56  L.  Ed.  133,  36  L.  R.  A.  (N.  S.)  642,  Ann.  Cas.  1913B, 
863;  Knickerbocker  Life  Ins.  Co.  vs.  Norton,  96  U.  S,  234,  24 
L.  Ed.  689 ;  Oakes  vs.  Manufacturers'  Fire  &  Marine  Ins.  Co.,  135 
Mass.  248. 

In  Grigsby  vs.  Russell,  supra,  which  reverses  168  Fed.  577,  94 
C.  C.  A.  61,  the  Supreme  Court  said: — 

"But  a  condition  in  a  policy  that  it  shall  be  void  if  premiums 
are  not  paid  when  due  means  only  that  it  shall  be  voidable  at  the 
option  of  the  company." 

[2]  So  the  right  which  this  defendant  company  undoubtedly 
had  to  avoid  the  policy  for  nonpayment  of  the  premium  could  be 
waived.  Waiver  has  nothing  to  do  with  this  case,  if  the  clause 
referred  to  operates  to  make  the  policy  ipso  facto  null  and  void 
in  case  the  premium  was  not  paid  within  the  sixty  days  from  date 
of  attaching.  A  policy  which  had  become  null  and  void  could  not 
be  renewed  by  waiver.    The  very  language  of  the  condition  quoted 
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plainly  indicates  that  the  policy  is  not  to  become  void  in  case  the 
preminm  is  not  paid.  It  is  to  be  null  and  void ;  that  is,  inoperative 
during  the  time  the  premium  is  past  due  and  unpaid.  Further 
credit  can  be  given;  the  policy  can  remain  in  force  by  consent, 
by  waiving  immediate  payment  (that  is,  extending  further  credit). 
And  here  Kelley  treated  the  policy  as  a  valid  policy  in  force  by 
writing  at  least  three  times  for  the  payment  of  the  premium,  by 
reporting  it  as  valid  and  outstanding,  and  by  himself  advancing  the 
premium  to  the  company,  and  by  finally  giving  notice  that  it 
was  canceled  for  nonpayment  of  the  premium,  thus  ending  the 
credit.  The  policy  attached  May  31,  1912.  July  31,  1912,  the 
premium  was  due.  August  12,  1912,  Kelley  wrote  for  the  pre- 
mium. September  23,  1912,  Kelley  again  wrote  for  the  premium, 
and  said : — 

"This  premium  is  long  past  due,  and  unless  remittance  is  re- 
ceived on  or  before  October  1st,  we  will  be  under  the  necessity  of 
serving  cancellation  notice  on  the  assured  for  nonpayment." 

October  1st  Oliver  telegraphed  Kelley: — 

"Will  pay  the  10th  of  month." 

The  matter  ran  until  October  15th,  when  Kelley  wrote 
Robinson : — 

"You  will  please  take  notice  that  the  premium  of  $135.25  on 
policy  No.  1375,  of  the  Western  Assurance  Company,  dated  May 
31,  1912,  has  not  been  paid.  Owing  to  the  failure  on  your  part 
to  pay  said  premium,  I  herewith  notify  you  that  the  policy  is 
canceled  according  to  its  conditions,  and  the  company  will  not 
be  liable  for  any  loss  under  said  policy.  E.  S.  Kelley, 

»  "Agent  Western  Assurance  Company." 

Keiley's  letter  to  Oliver  of  the  same  date  reads : — 
"We  beg  to  advise  you  that  inasmuch  as  the  premium  on  the 
Western  Assurance  policy  #1375,  covering  motor  boat  of  Mr. 
Ernest  J.  Robinson  has  not  been  paid,  we  are  to-day  serving 
notice  of  cancellation  on  the  assured  for  nonpayment  of  premium. 
We  will  of  course  be  very  glad  to  reinstate  the  policy  upon  re- 
ceipt of  the  premium. 
"Yours  very  truly." 

It  is  impossible  to  conclude  otherwise  than  that  this  policy  was 
regarded  as  valid  and  in  force  until  the  notice  of  cancellation  was 
given.  If  it  was  void  for  nonpayment  of  the  premium,  why  give 
notice  that  it  would  be  declared  void,  etc.,  and  then  why  say, 
"Notify  you  that  the  policy  is  canceled,"  etc.?  I  think  Washoe 
Tool  Mfg.  Co.  vs.  Hibernia  Ins.  Co.,  7  Hun,  74,  affirmed  66  N.  Y. 
613,  Robinson  vs.  Pacific  Ins.  Co.,  18  Hun,  395,  and  Titus  vs. 
Glens  Falls  Ins.  Co.,  81  N.  Y.  410,  are  substantial  authority  to 
the  effect  that  nonpayment  of  the  premium  did  not  make  this 
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policy  void,  and  that  it  was  competent  for  the  company  to  waive 
the  nonpayment  and  continue  it  in  force. 

The  evidence  is  clearly  sufficient  to  sustain  the  finding  of  the 
jury  that  this  company  waived  the  nonpayment  of  the  premium 
and  treated  and  regarded  the  policy  as  valid,  in  force,  and  out- 
standing down  to  the  time  the  notice  was  given.  The  policy  was 
delivered  without  payment  of  the  premium;  it  was  left  out- 
standing, and  repeated  and  unconditional  demands  of  payment  of 
the  premium  were  made;  the  general  agent  and  the  defendant 
company,  the  insurer,  dealt  with  each  other  on  the  theory  and 
basis  that  the  policy  was  valid  and  outstanding ;  and  the  notice  of 
cancellation  sent  October  15th,  which  assumed  a  valid  outstanding 
policy  and  that  notice  of  cancellation  was  necessary,  demonstrates 
the  understanding  of  the  company.  This  demand  was  for  the 
entire  premium,  that  earned  and  that  unearned,  and,  as  the  entire 
premium  was  the  consideration  for  the  continuance  of  the  policy 
for  the  entire  term,  it  seems  to  me  that  the  demand  for  the 
payment  of  such  premium  was  a  plain  recognition,  not  only  that 
the  policy  was  in  force,  but  that  it  would  be  kept  in  force  at  least 
until  notice  to  the  contrary.  Kelley,  the  general  agent,  had  power 
to  waive  the  payment  of  the  premium.  Wood  vs.  P.  I.  Ins.  Co., 
32  N.  Y,  619;  Boehm  vs.  W.  Ins.  Co.,  35  N.  Y.  131,  90  Am.  Dec. 
787;  M.  &  M.  Ins.  Co.  vs.  Armstrong,  145  111.  469,  34  N.  E.  553. 

I  do  not  think  it  was  error  to  admit  the  evidence  as  to  the  trans- 
actions between  the  defendant  company  and  its  general  agent  in 
the  United  States,  Kelley.  It  was  not  allowed  to  have  any  im- 
proper influence  on  the  jury.  I  think  this  was  a  proper  case  for 
determination  by  a  jury;  that  questions  of  fact  were  presented; 
that  there  was  evidence  to  sustain  the  findings  made ;  and  that  a 
new  trial  should  be  denied. 

So  ordered. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Second  Circuit. 


MARQUSEE 

vs, 

INSURANCE  CO.  OF  NORTH  AMERICA 


KLINE  BROS.  &  CO. 

vs. 

LIVERPOOL  &  LONDON  &  GLOBE  INS.  CO.,  Limited. 
(Nos.  117,  118.)* 

1.  CORPORATIONS— OFFICERS— PRESIDENT— AUTHORITY. 
The  president  of  a  private  corporation  by  virtue  of  his  office  alone  has 

no  power  to  bind  the  corporation  by  his  contracts,  but  his  power  to 
contract  on  behalf  of  the  corporation  must  be  found  in  its  organic 
law,  or  in  a  delegation  of  authority  from  it,  either  directly  or  through 
its  board  of  directors  formally  expressed  or  implied  from  habit  or 
custom  of  doing  business. 
(For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1611-1614;  Dec.  Dig.  § 
406.) 

2.  CORPORATIONS    —    CONTRACT    —    EXECUTION    —    RATI- 

FICATION—BURDEN OF  PROOF. 

Where  the  acting  president  of  a  private  corporation,  without  authority, 
obtained  certain  fire  insurance  on  its  behalf  on  which  the  corpora- 
tion subsequently  sought  to  recover,  the  burden  of  proof  of  ratifica- 
tion of  his  act  in  making  the  contract  was  on  the  corporation. 

(For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1717,  1718,  1724,  1726- 
1735,  1737,  1743,  1762;  Dec.  Dig.  §  432.) 

3.  CORPORATIONS    —    POLICY    —    CONTRACT   —    RATIFICA- 

TION. 

Where  the  acting  president  of  a  private  corporation  without  authority 
procured  certain  insurance  for  it,  whether  particular  facts  relied  on 
amounted  to  a  ratification  of  his  act  by  the  corporation  was  a  ques- 
tion of  law  for  the  court. 

(For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1706,  1719,  1738-1744; 
Dec.  Dig.  §  433.) 

4.  CORPORATIONS— UNAUTHORIZED  ACTS   OF   PRESIDENT- 

RATIFICATION. 
Where  the  acting  president  of  a  private  corporation  obtained  insurance 
on  its  behalf,  without  authority,  his  act  in  tendering  to  the  agent  of 
the  insurance  company  an  amount  equal  to  the  premium  due  on  the 
policy  did  not  amount  to  a  ratification  of  his  act  in  making  the  con- 
tract for  the  policy  by  the  corporation,  under  the  rule  that  the  party 

♦  Decision  rendered,  Feb.  17,  1914.    211  Fed.  Rep.  903. 
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to  ratify  the  act  of  an  agent  made  for  its  benefit  must  be  the  party 
who  had  authority  to  make  the  contract  in  the  first  instance, 
(For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1596,  1702-1704,  1707, 
1708,  1710-1716;  Dec.  Dig.  §  426.) 

5.  CORPORATIONS— CONTRACTS-ACTS   OF  OFFICERS— RATI- 

FICATION—MODE. 

Where  a  corporation's  articles  and  by-laws  provided  that  the  power  to 
make  all  contracts,  or  obligations,  of  any  kind  rested  with  the  board 
of  directors  acting  jointly,  but  that  the  directors,  with  the  consent  of 
each  and  all  members  of  the  board  in  writing  might  agree  to  and 
transact  an}'  business  specified  in  the  writing  without  actually  holding 
a  meeting  for  that  purpose,  the  unauthorized  act  of  the  corporation's 
acting  president  in  obtaining  insurance  for  the  corporation  could  only 
be  ratified  in  the  mode  prescribed. 

(For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1596,  1702-1704,  1707, 
1708,  1710-1716;  Dec.  Dig.  §  426.) 

6.  CORPORATIONS  —  INSURANCE  —  CONTRACT  —  POLICY- 

RATIFICATION  BY  INSURED. 

Where  the  acting  president  of  a  private  corporation  obtained  insurance  for 
it  without  authority,  the  fact  that  G.  &  Co.,  after  a  loss,  assuming  to 
act  as  adjusters  for  the  corporation,  notified  the  insurance  company 
of  the  loss,  to  which  the  latter  replied  that  its  Southern  manager 
would  look  after  the  adjustment,  did  not  constitute  a  ratification  of 
the  policy  on  the  part  of  the  corporation,  in  the  absence  of  proof 
that  G.  &  Co.  were  authorized  by  the  corporation  to  do  what  they 
did,  nor  did  the  insurer's  reply  to  the  notice  constitute  a  recognition 
of  the  policy;  it  appearing  that  at  the  time  it  had  no  knowledge  of 
the  facts  constituting  its  invalidity. 

(For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1596,  1702-1704,  1707, 
1708,  1710-1716;  Dec.  Dig.  §  426;  Insurance,  Cent.  Dig.  §§  263,  264; 
Dec.  Dig.  §  142.) 

7.  INSURANCE  —  POLICY  —  VALIDITY  —  RATIFICATION  — 

WITHDRAWAL  BY  INSURER. 

Where  tJie  acting  president  of  a  private  corporation,  without  authority, 
obtained  insurance  for  it,  and  his  act  in  doing  so  was  not  ratified 
prior  to  loss,  the  insurer  prior  to  ratification  was  entitled  to  with- 
draw from  the  contract,  and  did  so  by  giving  notice  that  it  elected  to 
treat  the  policy  as  void  from  the  beginning. 

(For  other  cases,  sec  Insurance,  Cent.  Dig.  §§  534-536;  Dec.  Dig.  §  247.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Actions  by  Julius  Marqusee  against  the  Insurance  Company  of 
North  America  and  by  Kline  Bros.  &  Co.  against  the  Liverpool  &  London 
&  Globe  Insurance  Company,  Limited.  Judgment  for  defendant  in  each 
case,  and  plaintiffs  bring  error.    Affirmed. 

Before  Lacombe,  Ward,  and  Rogers,  C.  J  J. 

Fried  &  Czaki,  of  New  York  City  (Marion  Erwin  and  Frederick  M. 
Czaki,  both  of  New  York  City,  of  counsel),  for  Plaintiff  in  Error. 

Ivins,  Masoh,  Wolff  &  Hoguet,  of  New  York  City  (Theodore  A. 
Hammond,  of  Atlanta,  Ga.,  Robert  L.  Hoguet  and  Randolph  W.  Childs, 
both  of  New  York  City,  of  counsel),  for  Defendant  in  Error. 
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Rogers,  C.  J.  (after  stating  the  facts  as  above). 

The  question  presented  in  this  case  involves  the  validity  of  a 
contract  of  fire  insurance. 

A  charter  having  been,  granted  by  the  state  of  Florida  incor- 
porating Kline  Bros.  &  Co.,  an  organization  meeting  was 
held  on  December  16,  1908,  at  which  by-laws  were  adopted  and 
the  directors  were  chosen.  Immediately  thereafter  the  directors 
met  and  elected  one  Mcintosh  president.  On  March  8, 
1909,  the  stockholders  met  and  new  directors  were  chosen  who 
subsequently  met  and  elected  Morris  Kline  president.  The  newly 
elected  officers  demanded  the  books,  records,  and  property  of  the 
company,  which  demand  was  not  complied  with  by  the  old  offi- 
cers, who  insisted  that  the  new  officers  had  not  been  duly  elected. 
While  thi^  dispute  was  pending,  Mcintosh,  who  was  still  acting  as 
president,  applied  to  the  defendant's  agent  for  insurance,  and  on 
the  same  day  the  policy  in  suit  was  made  out  and  delivered. 
Three  days  later  the  warehouse  in  which  the  subject  of  the  in- 
surance was  stored  was  destroyed  by  fire.  The  premium  had  not 
then  been  paid,  but  within  a  week  after  the  fire  Mcintosh  tendered 
the  premium,  which  was  refused.  The  defendant  has  set  up 
several  grounds  of  defense,  one  of  which  is  that  Mcintosh  had 
no  authority  to  negotiate  the  insurance. 

[1]  It  is  quite  immaterial  whether  Mcintosh  at  the  time  he 
undertook  to  contract  for  the  insurance  was  de  facto  or  de  jure 
president.  So  far  as  his  authority  to  make  the  contract  is  con- 
cerned, this  case  is  not  diflFerent  in  its  material  facts  from  that  of 
Marqusee  vs.  Hartford  Fire  Insurance  Co.,  198  Fed.  475,  119 
C.  C.  A.  251,  42  L.  R.  A.  (N.  S.)  1025,  in  which  this  court  de- 
cided that  Mcintosh  was  not  empowered  to  make  a  contract  of 
insurance  binding  on  Kline  Bros.  &  Co.  The  law  is  well  settled 
that  the  president  of  a  private  corporation  has  not,  by  virtue  of  his 
office  alone,  power  to  bind  the  corporation  by  his  contracts.  His 
power  to  do  so  must  be  found  in  the  organic  law  of  the  corpora- 
tion or  in  a  delegation  of  authority  from  it  directly  or  through  its 
board  of  directors  formally  expressed,  or  implied  from  a  habit  or 
custom  of  doing  business.  The  charter  conferred  no  contractual 
power  on  the  president,  and  the  by-laws  provided  that  all  con- 
tracts should  be  made  by  the  board  of  directors.  The  contract 
of  insurance  was  never  authorized  by  the  directors.  And  there 
was  no  evidence  that  by  custom  the  president  had  been  recognized 
or  held  out  by  the  corporation  or  even  by  the  directors  as  author- 
ized to  make  contracts.  It  was  urged  that  he  had  previously 
entered  into  contracts  of  insurance,  but  it  did  not  appear  that  they 
had  not  been  authorized  by  the  board. 

(2,  3)  As  Mcintosh  had  no  authority  to  contract  with  the 
defendant  for  insurance  upon  the  property  destroyed,  we  must 
inquire  whether  the  unauthorized  contract  subsequently  became 
effective  by  ratification.    The  burden  of  proving  ratification  rests 
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upon  the  party  who  sets  up  the  contract.  Moffitt-West  Drug  Co. 
vs.  Byrd,  92  Fed.  290,  34  C.  C.  A.  351 ;  34  Cyc.  351 ;  The  Accamee' 
(C.  C.)  12  Fed.  345;  Mississippi,  etc.,  Steamship  Co.  vs.  Swift. 
86  Me.  248,  29  Atl.  1063,  41  Am.  St.  Rep.  545.  And  whether  the 
particular  facts  relied  upon  amount  to  a  ratification  of  the  con- 
tract is  a  question  for  the  court.  Dickson  vs.  Bamberger,  107 
Ala.  293,  18  South.  290. 

The  legal  existence  of  the  corporation  in  the  case  at  bar  dates 
from  August  31,  1908;  that  being  the  time  when  the  letters  patent 
were  issued  by  the  Governor  and  Secretary  of  State  of  Florida. 

The  contract,  or  alleged  contract,  of  insurance  was  entered  into 
on  March  16,  1909. 

The  question  therefore  does  not  arise  whether  a  corporation  not 
in  existence  at  the  time  the  policy  was  issued  can,  upon  coming 
into  existence,  ratify  a  contract  so  made.  It  has  been  held  in 
many  cases  that  it  is  necessary  for  a  valid  ratification  that  the 
principal  should  have  been  in  existence  at  the  time  the  unau- 
thorized act  was  done. 

In  Whitney  vs.  VVyman,  101  U.  S.  392,  25  L.  Ed.  1050,  the 
corporation  was  in  existence  when  the  contract  was  made,  al- 
though not  having  a  right  at  that  time  to  do  business  as  its  articles 
of  association  had  not  been  filed.  Subsequently  it  ratified  the 
contract  and  the  court  held  it  valid. 

[4]  It  was  admitted  at  the  trial  in  the  court  below  that  within  a 
week  after  the  fire  Mcintosh  went  to  the  office  of  the  agent  of  the 
insurance  company  and  tendered  him  legal  currency  in  an  amount 
equal  to  the  premium  due  on  the  policy  and  that  the  agent  refused 
to  accept  it.  If  the  tender  had  been  made  under  the  authorization 
of  the  corporation  of  Kline  Bros.  &  Co.,  it  would  have  amounted 
to  a  ratification  of  the  contract  in  case  Kline  Bros.  &  Co.,  had  the 
right  to  ratify  after  the  loss.  But  an  officer  who  makes  an  unau- 
thorized contract  has  no  more  right  to  ratify  it  than  he  has  to 
make  it.  The  party  to  ratify  the  contract  is  the  party  who  had 
authoritv  to  make  it.  Western  National  Bank  vs.  Armstrong, 
152  U.  S.  346,  14  Sup.  Ct.  572,  38  L.  Ed.  470;  Norton  vs.  Shelby 
County,  118  U.  S.  425,  6  Sup.  Ct.  1121,  30  L.  Ed.  178;  Marsh  vs. 
Fulton  County,  10  Wall.  676,  19  L.  Ed.  1040;  Hotchen  vs.  Kent, 
8  Mich.  526 ;  Bishop  on  Contracts,  §  848.  As  there  is  nothing  in 
the  record  which  shows  that  Mcintosh  ever  was  authorized  to 
make  the  contract,  so  the  record  equally  fails  to  disclose  that 
after  the  contract  was  made  he  was  ever  authorized  to  ratify  it. 
An  agent  cannot  bind  his  principal  bv  an  unauthorized  ratification. 
Fav  vs.  Slaughter,  194  111.  157,  62  N.  E.  592,  56  L.  R.  A.  564,  88 
Am.  St.  Rep.  148;  Britt  vs.  Gordon,  132  Iowa,  431,  108  N.  W. 
319,  11  Ann.  Cas.  407;  DeflFenbaugh  vs.  Jackson  Paper  Mfg.  Co., 
12(rMich.  242,  79  N.  W.  197;  Driscoll  vs.  Modern  Brotherhood 
of  America,  77  Neb.  282,  109  N.  W.  158. 

[5]   Ratification  proceeds  upon  the  theory  that  there  was  no 
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previous  authority.  It  follows  therefore  that,  if  the  original  au- 
thorization of  the  contract  was  required  to  be  in  a  particular 
mode,  the  authority  to  ratify  must  be  conferred  in  like  manner. 
Wherever  the  law  requires  a  particular  mode  of  authorization, 
there  can  be  no  valid  ratification  except  in  the  same  manner. 
Borel  vs.  Rollins,  30  Cal.  408;  McCraken  vs.  San  Francisco,  16 
Cal.  591 ;  Despatch  Line  of  Packets  vs.  Bellamy  Mfg.  Co.,  12  N. 
H.  205,  37  Am.  Dec.  203 ;  Morris  vs.  Ewing,  8  N.  D.  99,  76  N.  W. 
1047;  31  Cyc.  1261.  The  power  to  make  "all  contracts  or  obliga- 
tions of  any  kind''  was  in  the  board  of  directors  acting  jointly. 
And  "the  directors  by  the  consent  of  each  and  all  of  the  mem- 
bers of  the  board  may,  in  writing  to  be  filed  with  the  records'  and 
minutes  of  the  company,  agree  to  and  transact  any  business  spe- 
cified in  such  writing,  without  the  actual  holding  of  a  meeting 
for  such  purpose;  but,  in  all  such  instances,  the  said  writing 
shall  be  preserved  and  kept  by  the  secretary  of  the  board."  The 
board  of  directors  never  authorized,  so  far  as  the  record  discloses, 
Mcintosh  to  make  the  tender.  Neither  did  they  proceed  to  au- 
thorize him  to  do  so  under  the  clause  which  provided  that  they 
might  act  under  conditions  specified  without  holding  a  meeting. 

[6]  On  April  5th,  Goldstein  &  Co.,  assuming  to  act  as  adjust- 
ers for  Kline  Bros  &  Co.,  notified  the  insurance  company  of  the 
loss.  This  too  cannot  be  accepted  as  a  ratification  of  the  contract 
by  Kline  Bros  &  Co.,  for  there  is  nothing  in  the  record  which 
shows  that  Goldstein  &  Co.  were  ever  authorized  by  Kline  Bros. 
&  Co.  to  do  what  they  did. 

To  this  letter  of  Goldstein  &  Co.,  the  insurance  company  re- 
plied that  the  letter  would  be  forwarded  to  its  manager  for  the 
Southern  States  at  Atlanta,  Ga.,  "who  will  look  after  the  adjust- 
ment." This  cannot  be  regarded  as  a  recognition  of  the  policy 
for  at  the  time  it  was  written  the  insurance  company  had  no 
knowledge  of  the  facts  which  aflFected  its  validity.  There  can  be 
no  ratification  where  there  is  not  full  knowledge  of  all  the  ma- 
terial facts.  Schutz  vs.  Jordan,  141  U.  S.  213,  11  vSup.  Ct.  906, 
35  L.  Ed.  705;  Weber  vs.  Bridgman,  113  N.  Y.  600,  21  N.  E. 
985 ;  Foote  vs.  Cotting,  195  Mass.  55,  80  N.  E.  55,  15  L.  R.  A. 
(N.  S.)  693;  Sill  vs.  Pate,  230  111.  39,  82  N.  E.  356;  Goodwin 
vs.  East  Hartford,  70  Conn.  18,  38  Atl.  876;  Daley  vs.  Iselin, 
218  Pa.  515,  67  Atl.  837;  Belcher  vs.  Manchester  Building,  etc., 
Ass'n,  74  N.  J.  Law,  833,  67  Atl.  399. 

[7]  Then  followed  on  April  27,  1909,  a  letter  addressed  to 
Kline  Bros.  &  Co.,  written  by  the  manager  of  the  insurance  com- 
pany, notifying  the  former: — 

"That  we  have  just  learned  after  diligent  inquiry  that  the  above 
numbered  policy  *  *  *  which  you  hold  was  void  from  its  in- 
cipiency.  Said  policy  is  not,  and  never  was,  a  contract  of  this  com- 
pany, and  we  further  notify  you  that  this  company  hereby  spe- 
cifically denies  any  liability  whatever  under  said  policy." 
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This  amounted  to  a  final  repudiation  of  the  contract  by  the  in- 
surance company  and  prior  to  that  there  is  nothing  in  the  record 
which  can  be  accepted  as  proof  of  a  ratification  by  Kline  Bros. 
&  Co.,  of  the  unauthorized  action  of  Mcintosh  in  taking  out  the 
policy  on  March  16,  1909,  even  if  we  assume  that  his  action  was 
capable  of  ratification  after  the  loss. 

According  to  some  of  the  authorities,  in  order  to  sustain  the 
action  on  this  policy,  it  would  be  necessary  to  show  not  only  that 
there  was  ratification  of  the  policy  by  Kline  Bros.  &  Co.,  but  also 
ratification  by  the  insurance  company.  The  theory  being  that  in- 
asmuch as  the  obligations  of  a  contract  must  be  mutual,  if  when 
the  policy  was  issued  Kline  Bros  &  Co.  was  not  bound,  the  in- 
surance company  was  not  bound.  In  Mechen  on  Agency,  §  179, 
that  writer  says : — 

"The  principle,  however,  as  has  been  seen,  may  by  his  sub- 
sequent affirmance  become  bound  by  the  contract,  but  it  is  obvious 
that,  unless  the  other  party  has  expressly  agreed  to  that  effect,  it 
cannot  rest  with  the  principal  alone  to  bind  the  other  party  also 
to  the  contract.  That  can  be  done  only  by  some  act  on  the  part 
of  the  other  party  signifying  his  present  consent  to  be  bound." 

Upon  this  proposition  the  authorities  are  conflicting,  and  we 
do  not  find  it  necessary  at  this  time  to  say  whether  we  regard  as 
correct  the  rule  stated  by  this  author.  It  is  enough  for  the  pur- 
poses of  this  case  for  us  to  say  that  there  is  no  doubt  that,  until 
ratification  had  taken  place,  the  insurance  company  was  free  to 
withdraw  from  the  contract  and  that  it  did  so  withdraw  by  the 
notification  given  on  April  27th,  which  was  prior  to  any  valid 
ratification  by  Kline  Bros  &  Co. 

In  the  second  case,  the  title  of  which  stands  at  the  head  of  this 
opinion,  the  essential  facts  are  the  same  as  in  the  first  case  con- 
sidered except  that  the  amount  of  the  policy  in  question  is  in  the 
latter  case  $4,000. 

The  judgment  in  each  of  the  cases  is  affirmed,  with  costs. 
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SUPREME  COURT  OF  RHODE  ISLAND. 


RIDDELL 
vs. 

ROCHESTER-GERMAN  INS.  CO.  of  New  York.* 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  89  Atl.  833. 

Pkr  Curiam. 

This  is  a  motion  by  the  defendant  for  a  rehearing  of  said  cause 
on  the  seventh  exception,  on  the  ground  that  some  of  the  ques- 
tions considered  by  the  court  in  its  opinion  were  not  fully  argued 
at  the  original  hearing,  and  because  it  believes  that  the  court,  upon 
a  fuller  consideration,  would  reach  a  conclusion  different  from 
that  expressed  in  the  opinion. 

It  is  true  that  some  of  the  questions  considered  were  not 
very  fully  argued  at  the  original  hearing.  The  argument  now 
submitted  in  support  of  the  motion  is  based  upon  the  opinions 
in  certain  cited  cases.  It  is  sufficient  to  say  that  in  the  prepara- 
tion of  the  opinion  in  this  case  all  of  the  questions  discussed  in 
the  motion  were  carefully  considered,  and  that  in  so  doing  all 
of  the  cases  cited  in  the  motion,  as  well  as  many  others,  were  ex- 
amined. All  except  two  of  the  cases  cited  in  the  motion  are  cited 
in  the  opinion.  Upon  consideration  thereof  the  argument  ac- 
companying the  motion  does  not,  in  our  view,  present  any  suffi- 
cient reason  for  changing  the  conclusions  arrived  at  in  the 
opinion. 

As  to  the  matters  of  pleading  and  proof,  it  seems  sufficient  for 
present  purposes  to  suggest  that  the  citation  from  Grady  vs.  Home 
Fire  &  Marine  Ins.  Co.,  27  R.  I.  435,  63  Atl.  173,  4  L. 
R..  A.  (N.  S.)  288,  to  the  effect  that  "it  is  incumbent 
upon  the  plaintiff  to  allege  and  prove  such  award,"  refers  to  a 
plaintiff  as  owner,  and  not  as  mortgagee.  The  opinion  in  this  case 
clearly  implies  that  the  rule  as  to  the  latter  is  not  the  same.  And 
when  a  mortgagee  is  plaintiff,  it  might  be  true  that  the  proper 
allegations  and  proof  in  a  case  would  vary  somewhat,  according 
to  whether  the  court  definitelv  adopts  the  view  held  in  Reed  vs. 
Firemen's  Ins.  Co.,  76  N.  J.  Law,  11,  69  Atl.  724,  and  81  N.  J. 
Law,  523,  80  Atl.  462,  35  L.  R.  A.  (N.  S.)  343,  that  a  mortgagee 
is  not  required  to  furnish  proofs  of  loss  as  a  condition  precedent 
to  his  right  of  action  on  the  policy,  and  that  a  failure  of  the  mort- 
gagor and  owner  to  furnish  such  proofs  constitutes  one  of  the 
neglects  from  the  invalidating  consequences  of  which  the  mort- 
gagee is  exempted,  or  the  view  that  while  there  is  no  express  obli- 

♦  Decision  rendered,  April  15,  1914.    90  Atl.  Rep.  170. 
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gation  upon  the  mortgagee  to  make  proofs  of  loss  yet  by  im- 
plication under  certain  conditions  it  might  devolve  upon  him  to 
do  so  in  some  form,  as  held  in  Union  Institution  for  Savings  vs. 
Phoenix  Ins.  Co.,  196  Mass.  230,  81  N.  E.  994,  14  L.  R.  A.  (N. 
S.")  459,  13  Ann.  Cas.  433;  the  court  in  this  case  having  held  that 
upon  the  facts  as  they  appear  **in  either  view  the  mortgagee  would 
be  protected  by  the  mortgage  clause  attached  to  the  policy  and 
by  its  terms  have  a  right  of  recovery." 
The  motion  for  a  rehearing  is  denied. 


-^^^ 


v^OUTHWESTERN  SURETY  INS.  CO.  of  Oklahoma  vs. 

CLAY  &  MOWLIN.* 

(Supreme  Court  of  Arkansas.) 

1.  INSURANCE  —  FIRE  INSURANCE  —  ACTION  AGAINST 

SURETY. 

Drafts  for  the  amount  of  a  loss  by  fire  were  not  paid  upon  presentation, 
but  went  to  protest,  thereupon  the  insured  brought  an  action  against 
the  surety  on  the  bond  of  the  insurance  company.  The  complaint 
set  out  the  policy  and  the  bond,  together  with  a  statement  of  the 
loss  by  fire,  the  adjustment  and  the  nonpayment  of  the  drafts,  and 
prayed  for  a  recovery  of  the  amount  of  the  draft  and  protest  fees, 
and  also  for  the  penalty  and  the  reasonable  attorney's  fee  provided 
for  by  the  insurance  laws.  Held,  that  the  action  was  one  on  the 
draft,  and  not  the  policy,  as  shown  by  the  prayer  for  recovery  of 
the  protest  fees  which  would  otherwise  not  be  recoverable;  and 
hence  there  can  be  no  recovery  of  the  penalty  and  attorney's  fees. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  7;  Dec.  Dig.  §  8.) 

2.  PAYMENT— FIRE   POLICY— RECOVERY   ON    BOND— RESCIS- 

SION OF  PAYMENT. 

Where  a  draft .  drawn  on  an  insurance  company  for  the  amount  of  a 
loss  covered  by  its  policy  was  not  paid,  there  can  be  no  recovery  on 
the  policy  against  the  surety  who  guaranteed  payment,  unless  the 
draft  is  surrendered;  but  recovery  must  be  had  on  the  draft  alone. 

(For  other  cases,  see  Payment,  Cent.  Dig.  §  141;  Dec.  Dig.  §  53.) 

Appeal  from  Circuit  Court,  Pulaski  County;  Guy  Fulk,  Judge. 

Action  by  Clay  &  Nowlin  against  the  Southwestern  Surety  Insurance 
Company  of  Oklahoma.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed,  and  action  dismissed. 

J.  W.  &  J.  W.  House,  Jr.,  of  Little  Rock,  for  Appellant. 
J.  W.  Blackwood,  of  Little  Rock,  for  Appellees. 

♦  Decision  rendered,  March  30,  1914.    165  S.  W.  Rep.  644. 
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FARMERS'  MUT.  EQUITY  INS.  SOCIETY  vs.  SMITH.* 
(Court  of  Appeals  of  Kentucky.) 

1.  INSURANCE^CONSTRUCTION— CONSTRUING  AGAINST  IN- 

SURER. 

The  language  of  exceptions,  warranties,  and  conditions  in  insurance 
policies  must  be  clear  and  unambiguous,  and  any  doubt  in  the  mean- 
ing thereof  will  be  resolved  against  the  insurer,  who  selected  the  lan- 
guage used. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 
146.) 

2.  INSURANCE— CONSTRUCTION— VACANCY  OF  PREMISES. 

The  effect  of  a  provision  of  an  insurance  pojicy,  avoiding  it  if  the  prem- 
ises become  vacant  or  unoccupied,  depends  upon  the  intention  of  the 
parties,  to  be  ascertained  from  the  whole  instrument,  the  subject- 
matter  of  the  contract,  and  the  situation  of  the  property  insured. 

(For  other  cases,  see  Insurance,  Cent,  Dig.  §§  764-779;  Dec.  Dig.  §  323.) 

3.  INSURANCE— CONSTRUCTION— VACANCY  OF  PREMISES. 
Under  an  insurance  policy  for  five  years  on  a  dwelling  house,   which 

provided  that  insurance  would  not  be  carried  on  unoccupied  buildings 
unless  covered  by  a  vacancy  permit,  where  a  tenant  moved  out  on 
Saturday  evening  and  another  tenant  was  to  take  possession  on  the 
following  Monday,  the  insurer  was  liable  for  the  destruction  of  the 
house  by  fire  early  Monday  morning,  since,  where  property  is  oc- 
cupied by  a  tenant,  it  must  necessarily  be  within  the  contemplation  of 
the  parties  that  occasionally  it  will  be  vacant  for  a  short  and  reason- 
able interval  between  the  outgoing  of  one  tenant  and  the  incoming  of 
another. 
(For  other  cases,  see  Insurance  Cent.  Dig.  §§  764-779;  Dec.  Dig.  §  323.) 

Appeal  from  Circuit  Court,  Henderson  County. 
Action  by  Herbert  Smith  against  the  Farmers'  Mutual  Equity  Insur- 
ance Society.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Montgomery  Merritt,  of  Henderson,  for  Appellant. 
Vance  &  Heilbronner,  of  Henderson,  for  Appellee. 

♦  Decision  rendered,  April  21.  1914.    165  S.  W.  Rep.  675. 
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LIVERPOOL  &  LONDON  &  GLOBE  INS.  CO.  vs.  WRIGHT 

ET  AL.* 
(Court  of  Appeals  of  Kentucky.) 

1.  APPEAL  AND  ERROR— PRESENTATION  BELOW. 
Statements  of   counsel   in   argument  which  were   objected   to,   but  not 

called  to  the  court's  attention  or  acted  on  by  it,  are  not  ground  of  re- 
versal. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1417-1425;  Dec 
Dig.  §  242.) 

2.  NEW  TRIAI^-GROUNDS— IMPROPER  ARGUMENT. 

While  ordinarily  a  reprimand  of  counsel  for  making  a  statement  in 
argument,  not  supported  by  the  evidence,  accompanied  by  an  instruc- 
tion to  disregard  the  statement  is  sufficient,  if  the  statement  is  of 
such  a  prejudicial  nature  that  it  may  improperly  influence  the  jury 
notwithstanding  the  reprimand,  the  court  should  set  aside  a  verdict 
obtained  by  the  offending  counsel. 

(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  43,  44;  Dec.  Dig.  §  29.) 

3.  APPEAL  AND  ERROR— PREJUDICIAL  ERROR— ARGUMENT 

OF  COUNSEL. 

In  an  action  on  a  Are  policy,  in  which  it  appeared  that  E.,  a  witness  for 
defendants,  had  attacked  plaintiff's  counsel  outside  of  the  court- 
house for  remarks  made  to  witness  during  the  trial,  and  inflicted 
bruises  on  him,  plaintiffs  counsel  stated  in  argument,  pointing  to 
the  bruises  on  his  face:  "You  see  these  scars.  Suppose  I  had  been 
your  lawyer  and  E.  had  demanded  an  apology  and  I  had  refused  to 
make  it.  A  man  may  be  stronger  and  younger  than  me,  but  when  I 
get  to  be  such  a  coward  as  not  to  represent  my  client,  I  will  leave  the 
courthouse.  I  cannot  be  bullied  by  cutthroats,  they  may  beat  me,  but 
they  cannot  scare  me.  I  want  to  defy  the  contemptible  cutthroat  that 
undertakes  to  defy  me  in  my  duty  to  my  client."  At  the  conclusion 
of  the  argument  the  judge  sustained  an  objection  to  such  statement 
and  warned  the  jury  that  the  statement  was  not  proper  argument  and 
should  not  be  considered  in  reaching  a  verdict.  Held  that  the  im- 
proper remark  was  sufficiently  prejudicial  to  require  a  reversal  not- 
withstanding such  admonition. 

(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  4135;  Dec  Dig.  § 
1060.) 

4.  APPEAL  AND  ERROR  —  VERDICT  —  INSUFFICIENCY  OF 

EVIDENCE. 

The  appellate  court  is  only  authorized  to  grant  a  new  trial  for  insuffi- 
ciency of  evidence,  where  the  verdict  is  palpably  or  flagrantly  against 
the  evidence. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3938-3943;  Dec 
Dig.  §  1003.) 

5.  TRIAL  —   CREDIBILITY   OF   WITNESSES— QUESTION    FOR 

JURY. 
The  question  of  the  credibility  of  witnesses  is  for  the  jury  in  the  trial 

court. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  334,  335;  Dec  Dig.  §  140.) 

♦  Decision  rendered,  March  27,  1914.    164  S.  W.  Rep.  952. 
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d  INSURANCE— FIRE     INSURANCE— ACTIONS— SUFFICIENCY 

OF  EVIDENCE. 
Evidence  in  an  action  on  a  fire  policy  covering  tobacco  stored,  held  to 

sustain  a  finding  that  insured  did  not  bum  the  warehouse. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 

§665.) 

7.  EVIDENCE— HEARSAY. 

In  an  action  on  a  fire  policy,  evidence  that  before  the  fire  a  certain 
person  told  witness  that  plaintiff's  bam  and  a  certain  house  were 
going  to  bum  that  night,  which  statement  was  not  made  in  plaintiff's 
presence,  was  properly  excluded  as  hearsay  not  connecting  plaintiff 
with  the  fire. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1174-1192;  Dec.  Dig.  §  317.) 

a  WITNESSES— IMPEACHMENT. 

In  an  action  on  a  fire  policy,  in  which  it  was  claimed  that  plaintiff  bumed 
his  own  property,  a  witness  was  asked  if  she  had  testified  on  the 
former  trial  that  she  had  heard  a  conversation  between  plaintiff  and 
another,  in  which  plaintiff  said  he  was  losing  money  and  had  to  sell 
out  to  the  insurance  companies,  but  that  that  was  graveyard  talk, 
and  replied  that  another  procured  her  to  testify  to  that,  when  de- 
fendants offered  to  prove  that  witness  had  stated  on  the  former  trial 
that  she  had  heard  such  conversation,  which  evidence  was  excluded. 
Civ.  Code  Prac.  §  596,  provides  that  a  party  producing  a  witness  is 
not  allowed  to  impeach  his  credit  by  evidence  of  bad  character,  unless 
it  was  indispensable  that  the  party  should  produce  him;  but  he  may 
contradict  him  by  other  evidence,  and  by  showing  that  he  had  made 
statements  different  from  his  present  testimony.  Held  that  where  a 
party's  witness  states  that  certain  facts  sought  to  be  proved  did  not 
transpire,  he  cannot  introduce  other  witnesses  to  prove  that  the 
witness  told  them  that  such  facts  did  transpire;  so  that  the  evidence 
offered  by  defendants  was  properly  excluded. 

(For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  1094,  1099,  1100;  Dec  Dig. 
§  321.) 

9.  NEW  TRIAI^-GROUNDS— SURPRISE. 

In  order  to  claim  a  new  trial  on  the  grounds  of  surprise  the  party  must 
ask  that  the  swearing  of  the  jury  be  set  aside  and  trial  be  postponed, 
and  cannot  take  chances  on  a  verdict  in  his  favor,  and  afterwards 
claim  a  new  trial  for  surprise. 

(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  195-198;  Dec.  Dig.  §  97.) 

10.  NEW  TRIAI^-GROUNDS— SURPRISE^EVIDENCE. 
Evidence  taken  on  motion  for  a  new  trial  in  an  action  on  a  fire  policy 

held  to  justify  an  inference  that  a  certain  witness  who  changed  her 
testimony  on  a  second  trial  was  tampered  with. 
(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  303-305;  Dec.  Dig.  §  147.) 

11.  NEW  TRIAI^-GROUNDS— SURPRISE. 

If  a  witness  was  in  fact  tampered  with,  so  as  to  induce  her  to  change 
her  testimony,  the  fact  that  the  successful  party  had  no  part  in 
affecting  the  witness''  testimony  will  not  prevent  the  granting  of  t 
new  trial  on  that  ground. 

(For  other  cases,  see  New  Trial,  Cent  Dig.  §  188;  Dec.  Dig.  §  94.) 

IZ    NEW  TRIAI^GROUNDS— SURPRISE. 

A  witness  who  had  testified  on  a  former  trial  in  an  action  on  a  fire  policy 
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that  she  had  heard  a  conversation  between  plaintiff  and  another  in 
which  plaintiff  said  he  was  losing  money  and  had  to  sell  out  to  the 
insurance  companies,  testified  on  the  present  trial  that  another  pro- 
cured her  to  testify  falsely  on  the  former  trial,  but  there  was  evideooe 
to  justify  the  conclusion  that  witness  had  been  tampered  with  since 
the  former  trial  and  induced  to  change  her  testimony.  Held  that  the 
surprise  to  defendants  by  the  change  in  witness'  testimony  together 
with  the  circumstances  tending  to  show  that  sheVas  tampered  with 
were  grounds  for  a  new  trial. 
(For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  181-183;  Dec.  Dig.  §  50.) 

Appeal  from  Circuit  Court,  Graves  County. 

Actions  by  B.  W.  Wright  and  another  against  the  Liverpool  & 
London  &  Globe  Insurance  Company;  by  the  same  against  the  Old 
Colony  Insurance  Company;  by  the  same  against  the  Citizens'  Fire  In- 
surance Company;  and  by  the  same  against  the  People's  National  Fire 
Insurance  Company.  Judgment  for  plaintiffs  in  each  case  and  defendants 
appeal.    Reversed,  and  remanded  for  a  new  trial. 

Bunk  Gardner  and  M.  B.  Holifield,  both  of  Mayfield,  for  Appellants. 
W.  J.  Webb,  B.  C.  Seay,  Robbins  &  Thomas,  and  Moorman  &  War- 
ren, all  of  Mayfield,  for  Appellees. 


-♦^^- 


MACATAWA  TRANwSP.  CO.  vs.  FIREMEN'S  FUND  INS. 

CO.* 
(Supreme  Court  of  Michigan.) 

1.  APPEAL  AND  ERROR— SUBSEQUENT  APPEAI^THEORY  OF 

CASE. 

In  an  action,  on  a  fire  policy  covering  a  gasoline  launch  which  was 
burned  where  the  special  notice  attached  to  defendant's  plea  advised 
that  it  would  show  as  a  defense  that  the  written  application  repre- 
sented that  the  launch  would  not  be  laid  up  within  500  feet  of  any 
exposing  building,  but  that  in  fact  it  was  laid  up  within  that  distance, 
and  where  a  judgment  for  plaintiff  was  reversed,  and  it  was  held 
that  the  principal  issue  of  fact  for  retrial  was  whether  any  of  the 
buildings  within  500  feet  were  exposing  buildings  within  the  poliqr* 
plaintiff,  on  a  retrial,  was  allowed  to  introduce  evidence  that  it  haid 
not  been  represented  in  the  application  that  no  exposing  buildings 
were  within  500  feet  of  the  place  where  the  launch  was  laid  up. 
Held,  that  plaintiff  had  not  adopted  an  inconsistent  theory  or  raised 
a  new  issue  in  violation  of  the  rule  that  plaintiff,  on  a  retrial,  cannot 
take  a  position  wholly  inconsistent  with  his  claims  on  a  former  trial. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  4715;  Dec  Dig. 
§  1214.) 

2.  INSURANCE  —  DECLARATION  —  PERFORMANCE  OF  CON- 

DITIONS. 
A  declaration  on  an  insurance  policy  is  good  if  it  alleges  performance  of 
conditions   precedent,   and   it   need    not   aver   performance   of    con- 

*  Decision  rendered,  March  27,  1914.    146  N.  W.  Rep.  396. 
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ditions  subsequent,  nor  negative  matters  of  defense,  but  may  meet 
them  as  they  arise  on  the  trial;  and,  in  view  of  circuit  court  rules  3 
(c),  7  (d),  plaintiff  may  attack  an  application  which  is  a  part  of  a 
policy  on  the  validity  of  which  he  relies  for  recovery. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1554,  1632-1644;  Dec.  Dig. 
§645.) 

3.  INSURANCE— ACTION  ON  POLICY— QUESTION  FOR  JURY- 

AUTHORITY  TO  MAKE  APPLICATION. 

On  evidence  in  an  action  on  a  policy  covering  a  gasoline  launch  which  was 
practically  destroyed  by  fire,  held,  that  the  question  as  to  the  au- 
thority of  the  master  of  the  boat  to  make  the  application,  and  whether 
he  made  answers  to  defendant's  agent  as  written  in  the  survey^ 
were  for  the  jury. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

4.  INSURANCE— MARINE   INSURANCE— ^'SURVEY." 

The  term  "survey,"  as  used  in  marine  insurance,  in  its  direct  significa- 
tion,  as  well  as  in  the  broader  meaning  which  it  may  be  supposed 
to  have  as  applied  to  the  subject-matter,  imports  only  a  plan  and  de- 
scription of  the  present  existing  state,  condition,  and  mode  of  use 
of  the  property,  so  that,  so  far  as  the  representations  therein  are  of 
an  executory  nature,  or  relate  to  the  use  or  occupation  of  the 
premises  subsequent  to  the  policy,  the  owner  is  not  bound  by  them. 
(For  other  cases  see  Insurance,  Cent.  Dig.  §§  327-335;  Dec.  Dig.  §  159.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  6823-6825; 
vol.  8,  p.  7811.) 

5.  INSURANCE^AGENCY  FOR  INSURER. 

When  a  general  insurance  agent,  to  whom  application  for  insurance  was 

made,  obtained  it  from  defendant  through  its  agent,  he  became 
agent  of  the  insurer  in  the  transaction. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  99,  100;  Dec.  Dig.  §  73.) 

Error  to  Circuit  Court,  Ottawa  County;  Orien  S.  Cross,  Judge. 

Action  by  the  Macatawa  Transportation  Company  against  the  Fire- 
men's Fund  Insurance  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Argued  before  McAlvay,  C.  J.,  and  Moore,  Brooke,  Kuhn,  Stone, 
Ostrander,  Bird,  and  Steere,  JJ. 

Gore  &  Harvey,  of  Benton  Harbor,  for  Appellant. 
Diekema,  Kollen  &  Ten  Cate,  of  Holland,  for  Appellee. 
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PEOPLE  vs.  AMERICAN  CENT.  INS.  CO.* 
(Supreme  Court  of  Michigan.) 

1.  TAXATION— ASSESSMENT— INSURANCE    CORPORATIONS- 

"REINSURANCE." 
Pub.  Acts  1903,  No.  164,  provides  that  any  foreign  fire  insurance  com- 
pany shall,  as  a  condition  of  doing  business  in  the  state,  pay  a  spe- 
cific tax  of  3  per  cent  of  the  gross  amount  of  all  premiums  received 
in  the  state,  but  that  the  return  premiums  on  canceled  policies  shall 
be  deducted,  provided  that  all  companies  transacting  any  reinsurance 
business  in  any  manner  shall  pay  the  tax  upon  the  original  premium 
received  by  the  reinsured  company  on  that  portion  of  the  risk  re- 
insured, provided  the  reinsuring  company  may  deduct  from  such 
premiums  that  portion  of  such  premiums  upon  which  the  rein- 
sured company  has  paid  the  tax.  A  foreign  insurance  company 
reinsured  risks  written  by  a  local  fire  company.  The  local  insurers 
paid  only  an  ad  valorem  tax.  Held,  that  the  foreign  insurance 
company  was  not  liable  for  the  3  per  cent  tax  upon  the  original  pre- 
mium received  by  the  local  reinsured  company  on  that  portion  of 
the  risk  reinsured;  the  expression  "reinsurance"  meaning  either  the 
substitution,  with  the  consent  of  the  insured,  of  a  second  insurer 
for  the  first,  so  that  the  original  insurer  is  released,  or  the  agree- 
ment of  one  insurer  to  indemnify  a  prior  insurer  on  account  of 
part  of  a  risk  written  by  the  latter. 
(For  other  cases,  see  Taxation,  Cent.  Dig.  §  248;  Dec.  Dig.  §  140.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6052,  6053; 
vol.  8,  p.  7783.) 

2.  STATUTES— CONSTRUCTION— "PROVISO." 

While  the  office  of  a  proviso  is  usually  to  explain,  modify,  and  qualify 
the  enacting  clause  of  a  statute,  yet,  when  clearly  designed  to  do  so, 
it  may  be  construed  to  enlarge  the  scope  of  the  statute. 
(For  other  cases,  see  Statutes,  Cent.  Dig.  §  310;   Dec.  Dig.  §  228.) 
(For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5755-5757.) 

Error  to  Circuit  Court,  Ingham  County;    Howard  Wiest,  Judge. 

Action  by  the  People  of  the  State  of  Michigan  against  the  Ameri- 
can Central  Insurance  Company.  There  was  a  judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Argued  before  McAlvay,  C.  J.,  and  Brooke,  Kuhn,  Stone,  Ostrander, 
Bird,  Moore,  and  Steere,  JJ. 

Grant  Fellows,  Atty.-Gen.,  S.  D.  Pepper,  Asst.  Atty.-Gen.,  for  the 
People. 

Arthur  P.  Hicks,  of  Detroit,  for  Appellee. 

*  Decision  rendered,  March  26,  1914.    146  N.  W.  Rep.  235. 
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CITY  OF  AURORA  vs.  FIREMEN'S  FUND  INS.  CO.* 
(Springfield  Court  of  Appeals.    Missouri.) 

1.  EVIDENCE^EXPERT  WITNESSES— QUALIFICATIONS. 

A  practical  mason  of  twenty  years'  experience,  who  had  built  brick  walls, 
and  had  examined  the  brick  building  in  question  after  it  was 
burned,  was  qualified  to  testify  as  an  expert  as  to  the  strength  of 
the  walls  after  the  fire. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2343,  2344,  2347;  Dec.  Dig. 
§536.) 

2.  APPEAL  AND  ERROR— HARMLESS  ERROR— ADMISSION  OF 

EVIDENCE. 

Any  error  in  admitting  evidence  by  a  witness,  who  had  testified  in  an 
action  on  a  fire  policy  as  to  the  practicability  of  building  onto  the 
walls  of  the  burnt  building,  that  he  did  not  pay  much  attention  to 
the  lower  floor,  but  it  looked  to  him  as  though  it  was  in  bad  shape, 
on  the  ground  that  it  was  a  conclusion,  was  not  reversible;  he 
having  testified  on  cross-examination  that  he  did  not  think  there 
was  any  fire  on  the  lower  floor. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1068,  1069,  4153- 
4157,  4166;   Dec.  Dig.  §  1050.) 

3.  EVIDENCE— OPINION  EVIDENCE^EXPERT  OPINION. 

In  an  action  on  a  fire  policy  covering  a  brick  building,  in  which  the 
issue  was  whether  the  building  was  totally  destroyed,  whether  it 
would  be  safe  to  build  onto  the  walls  left  standing  was  a  question 
for  expert  testimony. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2317,  2318;  Dec.  Dig.  § 
513.) 

4.  EVIDENCE— EXPERT  TESTIMONY. 

The  test  whether  a  question  is  the  subject  of  expert  testimony  is  not  the 
technical  nature  of  the  subject-matter,  but  whether  the  witness' 
skill  and  experience,  whether  technical  or  common,  will  aid  the 
jury  in  determining  the  question. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §  2308;   Dec.  Dig.  §  505.) 

5.  EVIDENCE— EXPERT   TESTIMONY— NECESSITY    OF   HYPO- 

THETICAL QUESTIONS. 

If  expert  witnesses  have  made  personal  observations  as  to  the  subject- 
matter  of  the  question,  the  facts  need  not  be  presented  hypotheti- 
cally. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §  2368;   Dec.  Dig.  §  552.) 

6.  INSURANCE— FIRE  INSURANCE— "TOTAL  LOSS." 

In  determining  whether  there  is  a  "total  loss"  from  a  fire,  the  question 
is  whether  the  building  is  so  far  destroyed  that  the  ruins  are  worth- 
less and  cannot  be  used  in  reconstructing  it,  so  that  when  rebuilt  it 
will  be  in  as  good  condition  as  before  the  fire. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1266-1268;  Dec.  Dig.  § 
493.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7012,  7013.) 

*  Decision  rendered,  March  28,  1914,    165  S.  W.  Rep.  357. 
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7.  INSURANCE  — FIRE    INSURANCE— ACTIONS  — JURY    QUES- 

TION. 
In  an  action  on  a  fire  policy  covering  a  brick  building,  evidence  held  to 

make  it  a  jury  question  whether  the  building  was  a  total  loss. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;   Dec  Dig. 

§668.) 

8.  TRIAL— RECEPTION  OF  EVIDENCE-SCOPE  OF  REBUTTAL. 
Where,  in  an  action  on  a  fire  policy,  defendant  introduced  evidence  that 

certain  cracks  in  the  walls  of  the  building  were  caused  by  the  set- 
tling of  the  building  from  age,  and  not  by  the  fire,  plaintiff  could 
show  in  rebuttal,  by  witnesses  who  had  examined  the  walls  before 
and  after  the  fire,  that  there  were  more  cracks  therein  after  than 
before  the  fire. 
(For  other  cases,  see  Trial,  Cent.  Dig.  §§  148-150;   Dec.  Dig.  §  62.) 

9.  INSURANCE  —  FIRE  INSURANCE  —  AMOUNT  OF  RECOV- 

ERY—PENALTIES. 
In  view  of  Acts  1911,  pp.  282,  283,  permitting  an  amount  to  be  added 

for  vexatious  refusal  to  pay  a  fire  policy,  "not  to  exceed"  10  per 

cent  "of  the  loss,"  it  was  error  to  permit  an  allowance  fixed  at  "10  per 

cent  on  the  amount  of  said  policy." 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;   Dec.  Dig.  §  602.) 

10.  APPEAL  AND  ERROR— HARMLESS  ERROR— AMOUNT  OF 
RECOVERY. 

Error  in  an  action  on  a  fire  policy  in  permitting  the  jury  to  allow 
plaintiff  an  attorney's  fee,  not  to  exceed  10  per  cent  of  the  amount 
of  the  policy,  in  case  of  vexatious  refusal  to  pay  the  amount  of  the 
policy,  when  Acts  1911,  pp.  282,  283,  only  authorize  an  allowance  of 
a  "reasonable  attorney's  fee,"  is  not  reversible,  since  more  than  10 
per  cent  might  be  allowed  if  it  were  reasonable. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4052-4062;  Dec 
Dig.  §  1033.) 

11.  TRIAI^INSTRUCTIONS— APPLICABILITY  TO  EVIDENCE- 
ALLOWANCE  OF  ATTORNEY'S  FEE. 

Where,  in  an  action  on  a  fire  policy,  there  was  no  evidence  as  to  the 
value  of  the  services  of  plaintiff's  attorney,  it  was  error  to  permit 
the  allowance  of  an  attorney's  fee  to  plaintiff  for  vexatious  refusal 
to  pay  the  amount  of  the  loss. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  505,  596-612;   Dec.  Dig.  §  252.) 

12.  INSURANCE— FIRE  INSURANCE— VALUE  OF  PROPERTY- 
ESTOPPEL  TO  DENY. 

Where  the  property  destroyed  was  insured  for  $7,500,  and  there  was  no 
evidence  showing  a  depreciation  in  its  value  between  the  date  of  the 
policy  and  the  fire,  the  company  would  be  estopped  to  deny  that 
the  value  of  the  property  was  $7,500. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1275,  1276;  Dec  Dig.  | 
500.) 

13.  APPEAL  AND  ERROR— HARMLESS  ERROR. 

Where,  in  an  action  on  a  fire  policy,  the  jury  foimd  for  plaintiff,  and 
imder  the  instructions  must  have  found  for  the  full  amount  of  the 
policy,  and  the  verdict  did  not  add  to  such  amount  any  sum  for 
interest  or  as  a  penalty  or  attorney's  fee  for  vexatious  refusal  to 
pay  the  loss,  error  in  instructions  as  to  the  amount  of  the  penalty 
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and  in  permitting  an  attorney's  fee  to  be  allowed  was  not  prejudi- 
cial to  defendant. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4225-4228,  4230; 
Dec.  Dig.  §  1068.) 

Appeal  from  Circuit  Court,  Lawrence  County;    Carr  McNatt,  Judge. 

Action  by  the  city  of  Aurora  against  the  Firemen's  Fund  Insurance 

Company.    From  a  judgment  for  plaintiff  defendant  appeals.    Affirmed. 

I.  V.  McPherson,  of  Aurora,  and  Fyke  &  Snider,  of  Kansas  City, 
for  Appellant. 

E.  J.  McNatt  and  H.  H.  Bloss,  both  of  Aurora,  for  Respondent. 


-♦^^ 


WILLSON  (CUSTER  NAT.  BANK  Substituted  Plaintiff) 

vs.  GERMAN-AMERICAN  INS.  CO.  (No.  17,640.)* 

(Supreme  Court  of  Nebraska.) 

1.  INSURANCE— PLEADING  AND  PROOF— VARIANCE. 

In  an  action  against  an  insurance  company  to  recover  for  loss  by  fire, 
the  petition  alleged  that  the  contract  was  that  the  insurance  should 
be  in  full  force  from  noon  of  a  certain  day.  The  evidence  was  that 
it  was  agreed  that  the  insurance  should  be  in  force  from  the  time 
of  the  agreement,  which  was  between  8  and  9  o'clock  of  the  fore- 
noon of  the  said  day.  The  loss  by  fire  was  several  days  later. 
Held,  that  the  supposed  variance  between  the  allegations  and  proof 
was  immaterial. 

(For  other  cases,  see  Insurance,  Cent,  Dig.  §§  1554,  1632-1644;  Dec. 
Dig.  §  654.) 

2.  INSURANCE— RENEWAL    OF    POLICY— ORAL    AGREEMENT 

—SUFFICIENCY  OF  EVIDENCE. 

The  parties  to  a  contract  of  fire  insurance  may  agree  orally  to  renew 
such  contract  on  the  same  terms  for  another  year.  The  evidence  in 
this  case  stated  in  the  opinion  is  held  to  support  the  finding  of  the* 
jury  that  the  defendants  agent  so  contracted  with  the  plaintiff,  and 
that  the  agent  acted  within  his  ostensible  authority  in  making  such 
contract. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  276-291,  1555,  1707-1728; 
Dec.  Dig.  §§  145,  665.) 

3.  INSURANCE— RENEWAL    OF    POLICY— AUT HO RI  TY    OF 

AGENT— ESTOPPEL. 
If  the  local  agent  of  a  fire  insurance  company  has  by  agreement  re- 
newed a  policy  of  insurance   from  year  to  year,  and  such  agree- 
ment has  been  acted  upon  by  the  company,  the  fact  that  the  insured 
knew  that  the  agent  had  no  authority  to  waive  the  written  condi- 

*  Decision  rendered,  April  3,  1914.    146  N.  W.  Rep.  945.    Syllabus  by 
the  Court. 
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tions  of  the  policy  will  not  estop  him  to  assert  that  the  agent  was 
authorized  to  so  renew  the  policy. 

(For  other  cases,  see  Insurance,  ^t.  Dig.  §§  75,  253-262;    Dec.  Dig.  § 
141.) 

Appeal  from  District  Court,  Custer  County;    Hostetler,  Judge. 

Action  by  Fred  C.  Willson  (Custer  National  Bank,  substituted 
plaintiff)  against  the  German-American  Insurance  Company.  From 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Burr,  Greene  &  Greene,  of  Lincoln,  for  Appellant. 
Sullivan  &  Squires,  of  Broken  Bow,  for  Appellee. 


-♦♦♦- 


FIRE  ASS'N  OP  Philadklphia  vs.  SCHELLENGER.* 
(Court  of  Chancery  of  New  Jersey.) 

,1.  INSURANCE— SUBROGATION  OF  INSURER. 

An  insurance  against  loss  by  fire  is  an  indemnity  which  the  assured  holds, 
and,  when  the  insurance  company  pays  the  insured  the  amount  for 
which  it  was  liable,  the  insurer  becomes  subrogated  to  any  rights  of 
the  insured  as  against  a  third  person  to  the  amount  of  the  payment 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

2.  INSURANCE— SUBROGATION    OF   INSURER   ON    PAYMENT 

OF  LOSS. 

An  insured  sustained  a  loss  by  fire  which  was  only  partially  covered  by 
insurance.  He  collected  the  amount  of  the  policy,  and  sued  a  rail- 
road and  recovered  a  judgment  for  $6,000,  which  was  compromised 
for  $3,000.  Held,  that  the  insured  held  the  $3,000  in  trust  for  the 
insurance  company,  to  the  extent  of  the  amount  of  the  policy  paid, 
as  the  insurance  company  became  the  equitable  assignee  of  the 
right  of  action  against  the  railroad,  the  legal  title  remaining  in  the 
insured,  and  the  insured  could  not  compromise  without  the  consent 
of  the  company. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec 
Dig.  §  606.) 

3.  INSURANCE— SUBROGATION  OF  INSURER. 

An  insurance  company  after  paying  a  fire  loss  has  a  right  of  subroga- 
tion, regardless  of  whether  there  is  a  subrogation  clause  in  the 
policy,  because  the  insurance  is  an  indemnity,  and  the  primary  lia- 
bility is  upon  the  one  who  wrongfully  occasions  the  loss. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec 
Dig.  §  606.) 

Action  by  the  Fire  Association  of   Philadelphia  against  Robert  V. 
Schellenger.    Decree  for  complainant. 

French  &  Richards,  of  Camden,  for  Complainant. 
William  C.  French,  of  Camden,  for  Defendant. 

»  Decision  rendered,  April  4,  1914.    90  Atl.  Rep.  240. 
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FIRE  ASS'N  OF  Philadelphia  vs.  WELLS.* 
(Court  of  Chancery  of  New  Jersey.) 

1.  INSURANCE— PAYMENT    OF    LOSS— RIGHT    TO    SUBROGA- 

TION. 

Where  an  insurer  pays  for  loss  by  fire  occasioned  by  the  negligence  of 
a  railroad  company,  it  becomes  entitled  to  subrogation  against  the 
railroad  company  by  operation  of  law,  and  a  subrogation  receipt  or 
other  agreement  is  unnecessary. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec- 
Dig.  §  606.)   • 

2.  INSURANCE— PAYMENT  OF  LOSS— SUBROGATION— EFFECT 

OF  SETTLEMENT. 

Defendant's  property,  which  was  insured  by  complainant,  was  fired  by 
the  negligence  of  a  railroad  company.  After  complainant  made 
payment  to  the  amount  of  the  policy  and  received  a  written  receipt 
declaring  that  it  should  be  subrogated  to  that  amount,  defendant  set- 
tled with  the  railroad  company,  executing  it  a  release  of  all  claims. 
Held,  that  as  defendant  settled  the  claim  without  complainant's 
knowledge,  and  did  not  notify  it  of  the  giving  of  a  release  which 
was  a  prima  facie  bar,  complainant  is  entitled  to  hold  defendant  as 
trustee  for  the  amount  of  the  loss  which  it  paid. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

Bill  by  the  Fire  Association  of  Philadelphia  against  Thomas  Wells. 
Decree  for  complainant. 

Defendant  was  the  owner  of  certain  buildings  and  their  contents, 
which  have  been  totally  destroyed  by  fire  caused  by  the  negligence  of  a 
railroad  company.  The  buildings  were  protected  by  fire  insurance  writ- 
ten by  complainant  company  to  the  amount  of  $2,(XX).  After  the  fire 
complainant  company  paid  the  $2,000  insurance  to  defendant,  and  re- 
ceived from  defendant  a  receipt  for  the  money,  in  which  receipt  de- 
fendant formally  assigned  to  complainant  his  claim  against  the  railroad 
company  to  that  amount.  Thereafter  defendant,  without  the  knowledge 
of  complainant,  made  a  settlement  with  the  railroad  company,  whereby 
he  received  from  that  company  $5,000  and  executed  a  general  release, 
discharging  the  railroad  company  from  all  liability  by  reason  of  the  fire. 

Complainant  now  seeks  to  recover  from  defendant  its  loss  of  $2,000. 

By  way  of  defense  defendant  claims  that,  when  he  accepted  the 
insurance  money  and  executed  the  subrogation  receipt  in  behalf  of  com- 
plainant, he  was  informed  by  the  agent  who  paid  him  the  money  that 
he  would  be  privileged  to  settle  with  the  railroad  company  for  the  bal- 
ance of  his  loss,  and  also  claims  that  in  making  his  settlement  with  the 
railroad  company  he  settled  for  only  the  balance  of  his  loss,  and  at 
that  time  apprised  the  railroad  company  of  the  fact  that  he  had  re- 
ceived the  $2,000  insurance  money,  and  had  executed  a  subrogation  re- 
ceipt to  complainant  insurance  company  for  that  amount. 

Thompson  &  Smathers,  of  Atlantic  City,  for  Complainant. 
Westcott  &  Weaver,  of  Camden,  for  Defendant. 

♦  Decision  rendered,  March  26,  1914.    90  Atl.  Rep.  244. 
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JOHNwSON  vs.  STEWART  et  al.* 
(Supreme  Court  of  Pennsylvania.) 

1.  WAREHOUSEMEN— BAILOR    AND    BAILEE— CREATION    OF 

RELATION. 
Where  warehousemen  accepted  malt  from  the  owner  thereof  and  stored 

same,  they  became  his  bailees,  though  not  aware  that  he  was  the 

real  owner. 
(For  other  cases,  see  Warehousemen,  Cent  Dig.  §§  11-14;  Dec  Dig.  §  10.) 

2.  INSURANCE— PROPERTY  COVERED— INTEREST  OF  BAILOR 
A  bailor  of  grain  products,  stored  with  a  warehouseman,  cannot  recover 

under  a  fire  insurance  policy  procured  by  the  warehouseman,  unless 
it  appears  that  he  intended  in  taking  out  the  policy  to  cover  the 
bailor's  interest. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  316-322;   Dec.  Dig.  §  156.) 

3.  INSURANCE— INSURABLE   INTEREST— WAREHOUSEMAN. 

A  grain  warehouseman  may  procure  a  valid  insurance  policy  covering 
merchandise  which  may  be  subsequently  stored  with  him. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  139-157,  177;  Dec.  Dig.  § 
115.)    . 

4.  INSURANCE  —  RIGHTS  OF  BAILOR  —  GOODS  STORED  IN 

WAREHOUSE. 

The  bailor  of  goods  destroyed  by  fire  while  stored  in  a  warehouse  may 
adopt  the  benefit  of  insurance  previously  effected  by  the  warehouse- 
man if  he  notify  the  latter  before  proof  of  loss  is  made. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  316-322;   Dec.  Dig.  §  156.) 

5.  EVIDENCE— PAROI^INSURANCE  POLICY. 

On  a  bill  by  a  bailor  to  compel  an  accounting  by  warehousemen  for  the 
proceeds  of  insurance  covering  goods  stored  with  them,  parol  evi- 
dence was  inadmissible  to  explain  or  vary  the  insurance  policy  by 
showing  whether  the  parties  to  the  insurance  contract  intended  that 
it  should  cover  plaintiff's  goods. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2129-2133;  Dec.  Dig.  § 
461.) 

6.  INSURANCE— POLICY— CONSTRUCTION  — PROPERTY  COV- 

ERED. 

An  insurance  policy  issued  to  a  grain  warehouseman,  securing  him 
against  loss  by  fire  on  merchandise  incidental  to  his  business,  and 
consisting  chiefly  of  Vgrain  products  »  ♦  ♦  their  own  or  held  in  trust 
*  *  *  or  consignment  *  ♦  ♦  while  contained  in  *  *  *  ele- 
vator," will  cover  malt  not  then  in  the  warehouse,  but  subsequently 
shipped  thereto,  though  the  shippers  have  made  no  arrangements 
with  the  warehouseman  relative  to  insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  338,  352;   Dec.  Dig.  §  162.) 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Bill  in  equity  for  discovery  and  for  an  accounting,  by  Willis  S.  John- 

♦  Decilion  rendered,  Jan.  5,  1914.    90  Atl.  Rep.  349.  ' 
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son,  trading  as  Joseph  S.  Finch  &  Co.,  against  David  G.  Stewart  and 
another,  etc.    From  decree  for  plaintiff,  defendants  appeal.    Affrmed. . 

Thomas  Patterson,  and  F.  R.  Stoner,  both  of  Pittsburgh,  for  Appel- 
lants. 

Donald  Thompson,  and  Blakeley  &  Calvert,  all  of  Pittsburgh,  for 
Appellee. 


♦  ♦» 


RAWLS  vs.  AMERICAN  CENTRAL  INS.  CO.  (No.  8,805.)* 
(Supreme  Court  of  South  Carolina.) 

1.  INSURANCE— FORFEITURE   CLAUSE— MORTGAGE   OF   PER- 

SONALTY. 

Within  the  clause  of  a  fire  policy  providing  for  a  forfeiture,  "if  the  sub- 
ject of  insurance  be  personal  property,  and  becomes  incumbered  by  a 
chattel  mortgage,"  there  is  no  forfeiture  because  of  a  mortgage  on 
land,  "with  all  improvements  thereon  situate,"  if  the  insured  property 
on  the  land  is  a  fixture. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  829-839;  Dec.  Dig.  §  330.) 

2.  FIXTURES— QUESTION  OF  FACT. 

Unless  the  facts  are  susceptible  of  but  one  inference,  there  is  a  question 

of  fact  as  to  whether  a  structure  on  land  is  a  fixture. 
(For  other  cases,  see  Fixtures,  Cent.  Dig.  §§  67-79;   Dec.  Dig.  §  35.) 

3.  MORTGAGES— ASSIGNMENT— INTERESTS  ASSIGNED. 

The  assignment,  "For  value  received,  I  hereby  transfer  all  my  rights  and 
title  to  the  within  note  and  mortgage,  *  ♦  ♦  without  recourse," 
is  sufficient  in  form  to  transfer  the  assignor's  interest  as  mortgagee 
in  the  insurance  on  the  mortgaged  property. 

(For  other  cases,  see  Mortgages,  Cent.  Dig.  §§  629-632;   Dec.  Dig.  §  243.) 

4.  EVIDENCE— PAROL  EVIDENCE— CONSIDERATION. 

The  consideration  in  an  assignment  being  stated  to  be  "value  received," 

parol  evidence  is  admissible  to  show  the  true  consideration. 
(For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1912-1928;   Dec.  Dig.  §  419.) 

5.  INSURANCE— SUBROGATION. 

A  mortgagee's  interest  being  insured,  the  insurer  on  paying  his  claim  is 
entitled  to  subrogation  to  the  mortgagee's  rights  under  the  mortgage. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1504-1511,  1514-1516;  Dec. 
Dig.  §  606.) 

6.  MORTGAGES— CANCELLATION— RIGHTS  AND  LIABILITIES 

OF  MORTGAGEE. 

The  insurer  having  canceled  the  insurance  and  returned  the  premium  to 
the  owner  of  the  property,  without  notice  to  the  mortgagee,  whose 
interest  was  insured,  the  mortgagee,  recovering  of  the  insurer  on  a 
loss  occurring,  is  not  required  to  return  to  the  insurer  the  premium 
which  it  returned  to  the  property  owner. 

(For  other  cases,  see  Mortgages,  Cent.  Dig.  §§  563-567;   Dec.  Dig.  §  208.) 

*  Decision  rendered,  April  21,  1914.    81  S.  E.  Rep.  505. 
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7.  INTEREST— COMPLAINT  — PRAYER  LIMITING  RECOVERY. 

The  complaint  merely  alleging  damage  in  the  sum  of  $1,000,  and  praying 
judgment  for  that  sum,  plaintiff  cannot  recover  interest  from  the 
time  the  claim  became  payable,  and  so  make  the  recovery  more  than 
$1,000.    • 

(For  other  cases,  see  Interest,  Cent.  Dig.  §  147;   Dec.  Dig.  §  66.) 

Eraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Aiken  County;  Geo. 
W.  Gage,  Judge. 

Action  by  W.  L.  Rawls  against  the  American  Central  Insurance 
Company.  Judgment  for  plaintiff  and  defendant  appeals.  Affirmed 
conditionally. 

See,  also,  94  S.  C.  299,  77  S.  E.  1013,  45  L.  R.  A.  (N.  S.)  463. 

Davis  &  Croft,  and  Gunter  &  Gyles,  of  Aiken,  for  Appellant. 
Hendersons,  of  Aiken,  for  Respondent. 


-♦♦♦- 


HENDERSON  vs.  ABBEVILLE  GREENWOOD  MUT. 

INS.  ASS'N* 

(Supreme  Court  of  South  Carolina.) 

1.  INSURANCE— FIRE  INSURANCE— CONSTRUCTION  OF  CON- 

TRACT. 
If  an  agreement  contained  in  a  fire  policy,  relied  on  ito  avoid  payment,  is 

fairly   susceptible   of   two   constructions,   that   construction    will    be 

adopted  which  is  favorable  to  insured. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 

146.) 

2.  INSURANCE^FIRE  INSURANCE— ASSIGNMENT  OF  POLICY. 
A  provision  of  a  fire  policy  that,  "if  this  policy  be  assigned,  without  the 

consent  of  the  association  indorsed  hereon,"  it  shall  be  void,  was  not 
clearly  violated  by  insured's  writing  thereon,  when  he  mortgaged  the 
house,  "in  case  of  loss  by  fire  proceeds  of  policy  to  be  paid  to**  mort- 
gagee "as  his  interest  may  appear,"  so  as  to  avoid  the  policy  after 
payment  of  premiums. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  883,  889;  Dec  Dig.  §  343.) 

Appeal  from  Common  Pleas  Circuit  Court  of  Abbeville  County;  CJeo. 
E.  Prince,  Judge. 

"To  be  officially  reported." 

Action  by  W.  E.  Henderson  against  the  Abbeville  Greenwood  Mutual 
Insurance  Association.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  Fraser  Lyon,  of  Columbia,  for  Appellant. 
Tillman  &  Mays,  of  Greenwood,  for  Respondent. 


♦  Decision  rendered,  March  16,  1914.    81  S.  E.  Rep.  171. 
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HRONISH  vs.  HOME  INS.  CO.  oi?  Nisw  York.* 
(Supreme  Court  of  South  Dakota.) 

1.  INSURANCE— FIRE  POLICIES— CONTRACT. 

The  use  of  the  standard  form  of  fire  policy  prescribed  by  Laws  1909,  c 
164,  is  compulsory,  and  its  provisions  not  only  constitute  the  contract 
between  insurer  and  insured,  but  also  the  law  governing  the  rights  of 
the  parties. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  203,  211-213;  Dec.  Dig.  § 
133.) 

2.  INSURANCE  —  FIRE   INSURANCE  —  CONDITION   AGAINST 

CONCURRENT  INSURANCE— WAIVER. 

The  standard  fire  policy  prescribed  by  Laws  1909,  c  164,  provides  that 
the  entire  policy  shall,  unless  otherwise  provided  by  agreement  in- 
dorsed or  added  thereon,  be  void,  if  the  insured  has  or  shall  thereafter 
procure  any  other  insurance  on  the  property  covered,  and  that  the 
policy  is  made  and  accepted  subject  to  that  provision,  and  that  no 
officer  or  agent  shall  have  the  power  to  waive  any  provision  or  con- 
dition, except  such  as  by  the  terms  of  the  policy  may  be  the  subject 
of  agreement  indorsed  thereon.  The  previous  statutory  form  pro- 
vided, that  the  insurer,  in  order  to  avail  himself  of  any  provision 
rendering  the  policy  void,  must  promptly  cancel  it,  but  that  provision 
was  omitted  in  Laws  of  1909.  Held,  in  view  of  that  omission,  that 
there  was  no  waiver  of  a  breach  of  the  condition,  because  the  in- 
sured's agent  had  knowledge  of  the  procurement  of  concurrent  insur- 
ance, and  did  not  attempt  to  have  the  policy  canceled;  the  provisions 
against  concurrent  insurance  being  for  the  benefit  of  the  public,  in- 
tended to  lessen  the  moral  risk  and  to  prevent  fraudulent  destruction 
of  property. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1037,  1038;  Dec.  Dig.  §  340.) 

McCoy  and  Whiting,  JJ.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Charles  Mix  County;  R.  B.  Tripp,  Judge. 

Action  by  Rudolph  R.  Hronish  against  th«  Home  Insurance  Company 
of  New  York.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Boyce,  Warren  &  Fairbank,  of  Sioux  Falls,  for  Appellant. 
J.   E.   Tipton,   of   Geddes,   and   French   &   Orvis,   of   Yankton,   for 
Respondents. 

♦  Decision  rendered,  March  21,  1914.    146  N.  W.  Rep.  588. 
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ST.  PAUL  FIRE  &  MARINE  INS.  CO.  et  al.  vs,  KIRK- 
PATRICK  ET  AL.* 
(Supreme  Court  of  Tennessee.) 

1.  INSURANCE— FIRE  INSURANCE— WAIVER  OF  FORFEITURE. 
Forfeiture  of  a  fire  policy  by  the  sale  by  insured  of  the  damaged  property, 

when  the  policy  gave  the  company  the  option  of  taking  the  part  of  the 
articles  saved  from  the  fire  at  the  appraised  value,  was  waived  by 
the  company  by  thereafter  demanding  an  arbitration  and  appraisement 
of  the  loss ;  such  demand  being  equivalent  to  an  admission  of  liability 
on  the  policy. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1078-1082;  Dec.  Dig.  §  397.) 

2.  INSURANCE  —  FIRE    INSURANCE  —  ADMISSION    OF    LIA- 

BILITY. 

A  demand  by  a  fire  insurance  company  for  an  appraisement  and  arbitra- 
tion pursuant  to  the  policy  is  equivalent  to  an  admission  of  liability 
thereon. 

<For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1078-1082;  Dec.  Dig.  §  397.) 

3.  INSURANCE— FIRE  INSURANCE— ARBITRATION  OF  LOSS- 

REFUSAL  TO  ARBITRATE— EFFECT. 

If  insured  fails  to  comply  with  a  demand  by  the  company  for  arbitration 
of  the  loss  pursuant  to  an  arbitration  clause,  he  cannot  sue  thereon, 
and  such  refusal,  if  unreasonably  persisted  in,  forfeits  the  policy, 
and,  if  the  company  refuses  such  a  demand,  insured  may  sue  on  the 
policy  at  once. 

<For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1435,  1520-1528;  Dec.  Dig. 
§§  578,  612.) 

4.  INSURANCE— FIRE    INSURANCE— APPRAISEMENT— FRAUD*. 

If  an  arbitration  of  the  amount  of  loss  fails  because  of  fraud  or  intermed- 
dling by  insured,  he  cannot  sue  on  the  policy;  and.  if  it  fails  by  the 
fraud,  etc.,  of  the  company,  insured  may  abandon  the  arbitration  and 
sue  on  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1435;  Dec.  Dig.  §  575.) 

5.  INSURANCE— FIRE  INSURANCE— ARBITRATION  OF  LOSS- 

REAPPRAISEMENT. 

If  the  parties  have  appointed  appraisers  to  determine  the  loss  pursuant  to 
an  arbitration  clause  in  a  fire  policy,  ajid  the  appraisement  has  failed 
without  fault  of  either  party,  insured  cannot  be  required  to  select 
another  arbitrator. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1422,  1423,  1427,  1429; 
Dec.  Dig.  §  572.) 

6.  INSURANCE— FIRE  INSURANCE— ARBITRATION. 

Upon  the  filing  of  a  bill  by  a  fire  insurance  company  to  set  aside  an  award 
of  arbitrators,  the  court  acquired  jurisdiction  of  the  controversy,  and 
could  set  aside  the  award  and  enforce  the  policies  urider  a  cross-bill 

»  Decision  rendered,  April  3,  1914.    164  S.  W.  Rep.  1186. 


Digitized  by 


Google 


Fire,  &c.]    St.  Paul  F.  &  M.  Ins.  Co.  vs.  Kirkpatrick.  799 

praying  for  their  enforcement,  without  the  selection  of  new  arbitra- 
tors. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434;  Dec.  Dig. 
§  574.) 

7.  INSURANCES-FIRE  INSURANCE— AWARD  OF  ARBITRATORS 

—ACTIONS  TO  SET  ASIDE— CROSS-BILL. 

In  a  suit  by  fire  companies  to  set  aside  an  award  of  arbitrators,  defend- 
ant could  file  a  cross-bill  to  enforce  the  award,  or,  in  the  alternative, 
to  enforce  the  policies,  if  the  award  was  set  aside. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1430-1432,  1434;  Dec.  Dig. 
§  574.) 

8.  INSURANCE— FIRE    INSURANCE— NONPAYMENT    OF    PRE- 

MIUMS—PENALTIES— DEMAND  FOR  PAYMENT. 

Under  Acts  1901,  c.  141,  §  1,  providing  that  insurance  companies  who 
refuse  to  pay  the  loss  within  sixty  days  after  demand  by  the  policy- 
holder shall  be  liable  to, pay  the  holder,  in  addition  to  the  loss,  a  sum 
not  exceeding  25  per  cent  on  the  liability  for  said  loss,  if  such  refusal 
to  pay  is  not  in  good  faith,  a  formal  demand  for  payment  must  be 
made  by  the  insured  after  maturity  of  the  policy,  and,  if  the  com 
pany  falls  to  pay  within  sixty  days  thereafter.  Insured  may  sue 
on  the  policy  or  award  and  recover  the  penalty,  if  the  refusal 
was  not  in  good  faith. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;  Dec.  Dig.  §  602.) 

9.  INSURANCE  —  FIRE  INSURANCE  —  PAYMENT  OF  LOSS  — 

DEMAND. 

If  no  demand  is  made  for  arbitration  of  the  loss  under  a  fire  policy,  it 
matures,  for  the  purpose  of  authorizing  a  formal  demand  for  payment 
in  order  to  fix  the  penalty  pursuant  to  Acts  1901.  c.  141,  §  1,  at  the 
expiration  of  the  number  of  days  fixed  in  the  policy  for  maturing; 
but,  if  the  policy  provides  for  payment  a  certain  number  of  days 
after  the  filing  of  an  award,  the  date  of  maturity  would  be  governed 
by  the  number  of  days  so  fixed. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;  Dec.  Dig.  §  602.) 

10.  INSURANCE— FIRE  INSURANCE— NONPAYMENT  OF  LOSS- 

PENALTIES. 

If  an  award  of  arbitrators  as  to  the  amount  of  loss  under  a  fire  policy  was 
defective,  and  the  company  sued  to  set  the  award  aside,  no  penalty 
could  be  imposed  under  Acts  1901,  c.  141,  §  1,  imposing  a  penalty  on  the 
company  for  a  bad- faith  refusal  to  pay  the  loss  within  sixty  days 
after  demand;  the  time  for  making  a  formal  demand  for  payment  not 
having  arrived. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;  Dec.  Dig.  §  602.) 

On  Petition  for  a  Rehearing. 

n.  INSURANCE— PENAL    STATUTE— STRICT   CONSTRUCTION. 
Acts  1901,  c.  141,  §  1,  imposing  a  penalty  on  insurance  companies  refusing 

in  bad  faith  to  pay  the  loss  within  sixty  days  after  demand  is  made, 

is  penal,  and  must  be  strictly  construed. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1498;  Dec.  Dig.  §  602.) 

12.  INSURANCE— FIRE  INSURANCE— NONPAYMENT  OF  LOSS- 
PENALTY. 

Under  Acts  1901,  c.  141,  §  1,  providing  that,  upon  the  refusal  of  an  insur- 
ance company  to  pay  the  loss  within  sixty  days  after  demand,  it  shall 
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be  liable  to  pay  a  certain  sum  as  a  penalt}-,  if  the  refusal  was  not  in 
good  faith,  the  failure  to  pay  the  loss  within  sixty  days  after  demand 
would  place  the  burden  on  the  company  of  showing  Uiat  such  failure 
or  refusal  was  in  good  faith. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec.  Dig.  { 
646.) 

Appeal  from  Chancery  Court,  Bedford  County;  W.  S*  Bearden, 
Chancellor. 

Suit  by  the  St.  Paul  Fire  &  Marine  Insurance  Company  and  others 
against  Ada  Kirkpatrick  and  others,  in  which  defendant  named  filed 
a  cross-bill.  From  a  decree  in  part  for  defendant  on  the  cross-bill, 
complainants  appeal.    Affirmed  in  part,  and  reversed  in  part. 

R.  Lee  Bartels,  of  Memphis,  for  Appellants. 
Thomas  N.  Greer,  of  Shelbyville,  for  Appellees. 


-♦♦♦- 


DRUMMOND  vs.  WHITE- vSWEARINGEN  REALTY  CO.* 
(Court  of  Civil  Appeals  of  Texas.    Amarillo.) 

1.  INSURANCE— FOREIGN   CORPORATIONS— CIVIL  LIABILITY 

OF  AGENTS. 

Under  Rev.  St.  1911,  art.  4961,  providing  that  any  person  soliciting  in- 
surance for  any  insurance  company,  or  taking  or  transmitting,  other 
than  for  himself,  any  application  or  policy,  or  receiving  or  delivering 
a  policy,  etc.,  shall  be  held  to  be  the  agent  of  the  company,  and  article 
4962,  providing  that  any  person  doing  any  of  such  acts  for  or  on 
behalf  of  any  insurance  company  which  has  not  complied  with  the  re- 
quirements of  the  laws  of  this  state  shall  be  personally  liable  to  iht 
policyholder,  an  insurance  agent,  whose  companies  would  not  accept  a 
particular  risk,  and  who  called  the  owner's  attention  to  the  advertise- 
ment of  a  broker  in  another  state,  and  was  asked  by  the  owner  to 
procure  a  policy  through  such  broker,  and  did  so  procure  a  policy  in 
a  company  not  authorized  to  do  business  in  this  state,  which  he  had 
never  previously  represented,  was  the  agent  of  such  company,  and 
was  personally  liable  on  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  126;  Dec.  Dig.  §§  96,  111.) 

2.  INSURANCE— FOREIGN   CORPORATIONS— CIVIL  LIABILITY 

OF  AGENTS— DEFENSES. 

Under  Rev.  St.  1911,  art.  4962,  making  the  agents  of  insurance  companies 
acts  on  behalf  of  any  insurance  company  which  has  not  complied  with 
the  laws  of  this  state,  which,  under  article  4961,  makes  him  the  agent 
of  such  company,  shall  be  personally  liable  to  the  holder  of  the  policy 
of  insurance  in  respect  of  which  such  act  was  done  for  any  loss 
covered  thereby,  any  legal  defense  available  to  the  company  is 
available  to  such  agent. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  111.) 

*  Decision  rendered,  Feb.  12,  1914.    Rehearing  denied,  March  14,  1914. 
165  S.  W.  Rep.  20. 
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3.  INSURANCE^FOREIGN   CORPORATIONS— CIVIL  LIABILITY 

OF  AGENTS— PLEADING. 

Under  Rev.  St.  1911,  art.  4962,  making  agents  for  insurance  companies 
which  have  not  complied  with  the  requirements  of  the  laws  of  this 
state  personally  liable  to  policyholders,  and  article  4874,  providing  that 
a  fire  policy  in  case  of  a  total  loss  by  fire  shall  be  considered  a 
liquidated  demand  for  the  full  amount,  an  agent  when  sued  has  the 
burden  of  negativing  the  loss  asserted. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  111.) 

4.  INSURANCE  —  AVOIDANCE  FOR  MISREPRESENTATION  — 

STATUTORY  PROVISIONS. 

Under  Rev.  St.  1911,  §  4874,  providing  that  a  fire  insurance  policy  in 
case  of  a  total  loss  shall  be  a  liquidated  demand  against  the  com- 
pany for  the  full  amount  thereof,  and  article  4948,  providing  that  in 
suits  on  insurance  policies  no  defense  based  upon  misrepresentations 
made  in  the  application  or  in  obtaining  or  securing  the  contract  shall 
be  valid,  unless  defendant  shall  show  that  within  a  reasonable  time 
after  discovering  the  falsity  of  the  representations  it  gave  notice  that 
it  refused  to  be  bound  by  the  policy,  a  policy  for  $4,000,  where  there 
was  a  total  loss,  was  a  liquidated  demand  for  that  amount,  though  the 
property  was  worth  only  $1,000,  where  the  insurance  was  not  induced 
by  any  representation  by  insured. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1274;  Dec.  Dig.  §  499.) 

5.  INSURANCE— FOREIGN   CORPORATIONS— CIVIL   LIABILITY 

OF  AGENTS— DEFENSES. 

Under  Rev.  St.  1911,  art.  4962,  making  the  agent  of  insurance  companies 
which  have  not  complied  with  the  requirements  of  the  laws  of  this 
state  personally  liable  to  policyholders,  and  article  4948,  providing  that 
no  defense  based  upon  misrepresentation  in  the  application  or  in 
obtaining  or  securing  any  insurance  contract  shall  be  valid  unless  the 
insurer,  within  a  reasonable  time  after  discovering  the  falsity  of  the 
representation,  shall  give  notice  that  it  refuses  to  be  bound  by  the 
contract,  the  agent  is  bound  by  the  company's  failure  to  give  such 
notice. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  111.) 

Appeal  from  District  Court,  Cottle  County;  Jo.  A.  P.  Dickson,  Judge. 
Action   by  the   White-Swearingen    Realty    Company   against   T.   M. 
Drummond.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Bell  &  Bell,  of  Paducah,  and  Jas.  H.  Aynesworth,  of  Childress,  for 
Appellant. 

Browne  &  Hawkins,  of  Paducah,  and  Fires,  Decker  &  Clarke,  of 
Quanah,  for  Appellee. 
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TEXAS  NAT.  FIRE  INS.  CO.  vs.  WHITE,  BLAKENEY  & 
FULLER  DRY  GOODS  CO.* 

(Court  of  Civil  Appeals  of  Texas.    Texarkana.) 

1.  INSURANCE— FIRE    INSURANCE^CONTRACTS— MODIFICA- 

TION—ACTS  CONSTITUTING. 

Where  the  insurer  in  a  fire  policy,  covering  a  stock  of  merchandise  while 
located  in  a  designated  building,  agreed  in  a  writing  delivered  to  in- 
sured that  the  policy  should  cover  the  stock  while  in  another  building, 
and  that  insured  could  procure  additional  insurance,  it  could  not  deny 
liability  on  the  ground  that  the  writing  was  not  attached  to  the  policy, 
stipulating  that  no  privilege  affecting  the  insurance  should  be  valid 
unless  in  writing  attached  to  the  policy. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  273-275;  Dec.  Dig.  §  144.) 

2.  INSURANCE— FIRE   INSURANCE— STIPULATIONS— WAIVER. 
The  act  of  insured,  who  procured  a  fire  policy  on  a  stock  of  merchandise 

while   located   in   a  designated   building,   in   removing  the   stock  to 
another  building,  was  not  a  breach  of  the  policy,  and  an  agent  without 
authority  to  waive  breaches  may  agree  to  a  modification  of  the  policy 
so  as  to  make  it  apply  to  the  stock  while  in  the  second  building. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  273-275;  Dec.  Dig.  §  144.) 

3.  INSURANCE  —  CONTRACTS  —  MODIFICATION  —  CONSID- 

ERATION. 

A  modification  of  a  fire  policy  covering  a  stock  of  merchandise  while 
located  in  a  described  building  so  as  to  cover  the  stock  when  removed 
to  another  building  is  supported  by  a  sufficient  consideration,  con- 
sisting of  the  forbearance  of  insured  to  demand  a  cancellation  of  the 
policy  and  a  return  of  the  unearned  premium  paid  on  it. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  273-275;  Dec.  Dig.  §  144.) 

Appeal  from  District  Court,  Fannin  County;  Ben.  H.  Denton,  Judge. 

Action  by  the  White,  Blakeney  &  Fuller  Dry  Goods  Company  against 
the  Texas  National  Fire  Insurance  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    AfHrmed. 

(Jorce  &  Turner,  of  Ft.  Worth,  for  Appellant. 

J.  G.  McGrady,  of  Ft.  Worth,  and  Cunningham  &  McMahon,  of  Bon- 
ham,  for  Appellee. 

*  Decision   rendered,  Feb.  3,   1914.     Rehearing  denied,   Feb.   19,   1914. 
165  S.  W.  Rep.  118. 
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HOME  L\S.  CO.  vs.  PETERMAN  * 
(Court  of  Civil  Appeals  of  Texas.    Texarkana.) 

1.  APPEAL  AND  ERROR— REVIEW— HARMLESS  ERROR. 

Where  the  evidence  showed  no  breach  of  a  condition  that  a  fire  policy- 
should  be  void  if  the  property  should  be  vacant  "or**  unoccupied  for 
ten  days,  the  error  in  a  charge  which  required  the  property  to  be  both, 
unoccupied  and  vacant  for  a  period  of  ten  days  is  harmless. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  4220;  Dec.  Dig.  §: 
1066.) 

2.  INSURANCE— FIRE   INSURANCE— ACTIONS— EVIDENCE. 

In  an  action  on  a  fire  policy,  evidence  held  to  show  that  the  condition  that 
the  policy  should  be  void  if  the  building  should  be  vacant  or  unoccu- 
pied for  ten  days  was  not  broken. 

(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1555,  1707-1728;  Dec.  Dig, 
§665.) 

Error  to  Titus  County  Court;  Sam  Porter,  Judge. 
Action  by  H.  W.  Peterman  against  the  Home  Insurance  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Wm.  Thompson  and  Will  C.  Thompson,  both  of  Dallas,  for  Plaintiff 
in  Error. 

J.  M.  Burford,  and  T.  C.  Hutchings,  both  of  Mt  Pleasant,  for 
Defendant  in  Error. 

*  Decision   rendered,   March   19,   1914.     Rehearing  denied,   March  36, 
1914.    165  S.  W.  Rep.  103. 
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MARINE. 

VICTORIA  S.  S.  CO.  vs,  WESTERN  ASSUR.  CO.  of 

Toronto  (S.  F.  6,042.)* 

(Supreme  Court  of  California.) 

1.  INSURANCE— INSURABLE  INTEREST— FREIGHTAGE. 

Under  Civ.  Code,  §  2662,  providing  that  the  owner  of  a  ship  has  an  in- 
surable interest  in  expected  freightage  which  he  would  have  certainly 
earned  except  for  the  intervention  of  the  peril  insured  against,  a 
steamship  company  has  an  insurable  interest  on  the  freightage  on  a 
cargo  of  lumber,  which  it  was  loading  at  the  time  the  covering  agree- 
ment for  insurance  was  made,  which  became  effective  and  attached  as 
the  loading  proceeded. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  139-157,  177;  Dec.  Dig. 
§  115.) 

2.  INSURANCE  —  CONSTRUCTION^  OF  CONTRACT  —  CONDI- 

TIONS PRECEDENT. 

A  provision  that  insurance  on  the  freight  was  to  be  subject  to  the  satis- 
factory survey  and  loading  certificate  of  the  surveyor  or  the  board 
of  underwriters  at  the  port  of  loading  does  not  make  it  a  condition 
precedent  that  the  certificate  be  submitted  to  the  insurer  and  be 
approved  by  it,  but  only  requires  that  the  condition  of  the  vessel  and 
the  stowage  of  the  cargo  should  be  satisfactory  to  the  surveyor,  who 
may  be  regarded  as  the  agent  of  the  insurer,  or  at  least  as  the  joint 
agent  of  both  parties. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  570;  Dec.  Dig.  §  269.) 

3.  INSURANCE— CONSTRUCTION    OF    CONTRACT— COVERING 

AGREEMENT. 

The  rules  that  insurance  policies  are  to  be  construed  most  strongly  in 
favor  of  the  insured,  and  any  uncertainty  or  ambiguity  should  be 
interpreted  most  strongly  against  the  insurer,  and  that  courts  are  dis- 
inclined to  treat  the  stipulations  of  a  contract  as  conditions  precedent 
apply  with  greater  force  to  a  covering  agreement,  which  is  merely 
preliminary,  than  to  the  policy  itself. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  § 
146.) 

4.  INSURANCE— CONSTRUCTION     OF     CONTRACT— "VALUED 

POLICY"— INSURANCE  OF  FREIGHTAGE— "OPEN  POLICY." 

A  covering  agreement  for  the  insurance  of  freightage  on  a  cargo  of 
lumber,  where  the  quantity  to  be  carried  was  to  be  determined  by  the 
charterer,  and  the  rate  was  already  established,  was  not  an  open 
policy,  whicji  is  defined  by  Civ.  Code,  §  2594,  as  one  in  which  the 
value  of  the  thing  insured  was  not  agreed  upon,  but  was  left  to  be 
determined  in  case  of  loss,  but  was  a  valued  policy,  which  is  defined 
by  Civ.  Code,  §  2595,  as  one  which  expresses  on  its  face  an  agreement 

*  Decision  rendered,  March  9,  1914.    Rehearing  denied,  April  9,  1914. 
139  Pac.  Rep.  807. 
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that  the  thing  insured  should  be  valued  at  a  certain  sum,  since  the 

only  undetermined  factor,  the  quantity  of  lumber  to  be  loaded,  was 

beyond  the  control  of  the  insured. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  359,  360;   Dec.  Dig.  §  1720 
(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p.  7282;  vol.  6, 

pp.  4987,  4988.) 

5.  INSURANCE  —  CONSTRUCTION    OF   CONTRACT  —  CONDI- 

TIONS PRECEDENt. 

In  such  an  agreement,  a  stipulation  that  the  assured  would  declare  the 
amount  as  soon  as'  known,  when  the  policy  would  be  issued  upon 
payment  of  the  premium,  was  not  a  condition  precedent  to  the  agree- 
ment becoming  effective. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  570;  Dec.  Dig.  §  269.) 

6.  INSURANCE— FORFEITURE  FOR  BREACH  OF  PROMISSORY 

WARRANTY— STATUTORY  PROVISIONS. 

Civ.  Code,  §  2608,  provides  that  a  statement  in  a  policy  that  it  is  intended 
to  do  or  not  to  do  a  particular  thing  which  materially  affects  the  risk 
is  a  warranty  that  such  act  or  omission  shall  take  place.  Section  1610 
provides  that  the  violation  of  a  material  warranty  or  other  material 
provision  in  the  policy  by  either  party  entitles  the  other  to  rescind. 
Section  2611  provides  that  a  policy  may  declare  that  a  violation  of 
specific  provisions  thereof  may  avoid  it;  otherwise  the  breach  of  an 
immaterial  provision  does  not  avoid  it.  Held,  that  section  2608  and 
2610  apply  to  an  express  as  well  as  an  implied  warranty,  and  under 
these  three  sections  the  common  law  rule  that  a  breach  of  an  ex- 
press warranty  avoids  the  policy,  whether  material  or  not,  does  not 
apply. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  558,  559,  562-566;  Dec. 
Dig.  §  264.) 

7.  INSURANCE— FORFEITURE  FOR  BREACH  OF  PROMISSORY 

WARRANTY— MATERIAL  WARRANTY. 

An  agreement  by  the  insured  to  declare  the  amount  of  lumber  shipped, 
the  freight  upon  which  was  insured  by  a  covering  agreement  while 
the  vessel  was  loading,  was  not  an  agreement  to  do  an  act  which 
materially  affected  the  risk,  since  such  declaration  could  not  change 
the  amount  of  the  premium  or  the  liability  of  the  insurer  in  caise  of 
loss,  and  therefore  a  breach  of  such  stipulation  does  not  avoid  the 
insurance. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  558,  559,  562-566;  Dec. 
Dig.  §  264.) 

8.  INSURANCE  —  EXTENT    OF    LIABILITY    OF    INSURER  — 

CONSTRUCTIVE  TOTAL  LOSS. 

Civ.  Code,  §  2703,  provides  that  a  total  loss  may  be  either  actual  or 
constructive.  Section  2705  provides  that  a  constructive  total  loss  is 
one  which  gives  the  insured  a  right  to  abandon  the  thing  insured  as 
provided  in  section  2717.  which  gives  the  right  to  abandon,  where 
freightage  is  insured,  in  case  the  vessel  is  abandoned,  where  the 
voyage  cannot  be  performed  in  another  vessel  within  a  reasonable 
time  without  incurring  an  expense  of  more  than  half  the  value  of 
the  thing  abandoned.  Held,  that  the  freight  on  the  amount  of  lum- 
ber jettisoned  in  an  effort  to  save  the  vessel  could  be  added  to  the  ex- 
pense of  salvage  and  transshipment  chargeable  to  the  freight,  and,  if 
these  items  amounted  to  more  than  one-half  the  freightage  insured, 
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the  insurer  was  liable,  though  the  covering  agreement  provided  that 
it  was  free  from  partial  loss. 
(For  other  cases,  see  Insurance,  Cent  Dig.  §§  1192-1227;  Dec.  Dig.  § 
469.) 

9.  INSURANCE  -  EXIENT  OF  LIABILITY  —  CONSTRUCTIVE 
TOTAL  LOSS— DETERMINATION. 

Under  Civ.  Code,  §  2705,  defining  a  constructive  total  loss,  it  is  not  neces- 
sary that  there  should  be  an  actual  abandonment;  it  is  sufficient  if  the 
right  to  abandon  exists. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1192-1227;  Dec.  Dig.  §  469.) 

Department  1.  Appeal  from  Superior  Court,  city  and  county  of  San 
Francisco;  J.  M.  Seawell,  Judge. 

Action  by  the  Victoria  Steamship  Company  against  the  Western  As- 
surance Company  of  Toronto.  Judgment  for  the  defendant,  and  plaintiff 
appeals.    Reversed. 

Rehearing  denied;  Beatty,  C.  J.,  dissenting. 

Page,  McCutchen  &  Knight,  Page,  McCutchen,  Knight  &  Olney, 
McCutchen,  Olney  &  Willard,  and  Ira  A.  Campbell,  all  of  San  Francisco, 
for  Appellant. 

Andros  &  Hengstler  and  Louis  T.  Hengstler,  all  of  San  Francisco, 
for  Respondent. 
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ACCIDENT  AND  HEALTH. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Sixth  Circuit. 


RAILWAY  MAIL  ASS'N 

vs, 

MOSELEY  ET  AL.     (No.  2,382.)* 

L  INSURANCE  — ACTIONS  ON  POLICIES  — QUESTIONS  FOR 
JURY. 

In  an  action  on  a  policy,  insuring  against  sudden  or  violent  death  from 
external  causes  not  the  result  of  the  member's  own  vicious  conduct, 
evidence  held  to  make  a  question  for  the  jury  as  to  whether  insured 
was  assaulted  by  an  officer  and  shot  while  fleeing  to  save  his  life, 
and  hence  the  direction  of  a  verdict  for  the  insurer  was  properly 
denied,  even  if  the  insurer  would  not  be  liable  if  insured  assaulted 
the  officer  and  was  shot  by  the  officer  for  the  purpose  of  avenging 
himself. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732-1770;  Dec.  Dig. 
§668.) 

2.  INSURANCE— CONSTRUCTION— CONSTRUING  AGAINST  IN- 

SURER. 
A  policy,   insuring  against  sudden   violent  death    from   external   causes 

"not  the  result  of  the  member's  own  vicious  conduct,"  was  ambiguous 

and  susceptible  of  more  than  one  construction,  and  should  therefore 

be  construed  more  strongly  against  the  insurer. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  292,  294-298;  Dec.  Dig.  { 

146.) 

3.  HOMICIDE  —  JUSTIFIABLE  HOMICIDE  —  KILLING  WHILE 

MAKING  ARREST  OR  PREVENTING  ESCAPE. 

Under  some  circumstances  a  police  officer  in  whose  presence  a  criminal 
act  is  committed  may  pursue  the  offender  if  the  offense  is  a  felony, 
and  kill  him  if  he  cannot  otherwise  take  him,  but  he  may  not  kill  the 
offender  if  the  offense  is  a  misdemeanor. 

(For  other  cases,  see  Homicide,  Cent.  Dig.  §  135;   Dec.  Dig.  §  105.) 

4.  INSURANCE— LIFE    INSURANCE— DEATH    CAUSED    BY    VI- 

CIOUS CONDUCT. 

If  the  holder  of  a  policy  insuring  against  sudden  violent  death  from  ex- 
ternal causes  not  the  result  of  the  member's  own  vicious  conduct  shot 
a  police  officer  and  fled  from  arrest  and  could  not  be  otherwise  taken, 
a  killing  by  the  officer  while  he  was  so  fleeing  was  justifiable  and  the 
direct  and  proximate  result  of  insured's  vicious  conduct. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1166-1169;  Dec  Dig.  } 
455.) 

♦  Decision  rendered,  Feb.  11,  1914.    211  Fed.  Rep.  1. 
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5.  INSURANCE  —  LIFE   INSURANCE  —  DEATH   CAUSED   BY 

VICIOUS  CONDUCT. 

If  the  holder  of  a  policy,  insuring  against  sudden  violent  death  from 
external  causes  not  the  result  of  the  member's  own  vicious  conduct, 
shot  a  police  officer  and  fled  and  was  pursued  by  the  officer  and  shot, 
not  for  the  purpose  of  arresting  him  or  preventing  his  escape,  but 
to  avenge  his  own  injury,  the  death  was  not  the  direct  and  proximate 
result  of  insured's  vicious  conduct,  and  the  insurer  was  liable;  and 
hence  the  court  properly  so  charged,  and  properly  refused  to  charge 
that  if  insured  came  to  his  death  by  being  shot  by  the^ officer,  whom 
he  had  previously  shot  without  provocation,  to  lind  for  defendant 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1166-1169;  Dec.  Dig.  § 
455.) 

6.  TRIAL— INSTRUCTIONS— NECESSITY   OF  REQUESTS. 

In  an  action  on  a  policy,  insuring  against  sudden  violent  death  from  ex- 
ternal causes  not  the  result  of  the  member's  own  vicious  conduct, 
where  it  was  not  an  unnatural  implication  from  the  testimony  of  the 
officer  who  shot  insured  that  insured,  after  firing  one  shot  at  the 
officer,  did  not  attempt  to  keep  up  the  fight  until  he  had  been  pursued 
by  the  officer  for  at  least  600  feet,  the  failure  of  the  court  to  hypothe- 
size the  theory  of  a  continued  cross-fire  and  running  fight  following 
the  first  shot,  and  the  theory  of  self-defense,  was  not  error,  where 
no  instructions  on  these  theories  were  requested. 

(For  other  cases,  see  Trial,  Cent  Dig.  §§  628-641;   Dec.  Dig.  §  256.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee;    Jno.  E.  McCall,  Judge. 

Action  by  MoUie  Moseley  and  others  against  the  Railway  Mail  As- 
sociation.   Judgment  for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

Before  Knappen  and  Denison,  C.  JJ.,  and  Hollister,  D.  J. 

C.  L.  Marsilliot  and  Walter  C.  Chandler,  both  of  Memphis,  Tenn., 
for  Plaintiff  in  Error. 

Bell,  Terry  &  Bell,  of  Memphis,  Tenn.,  for  Defendants  in  Error. 

Hollister,  D.  J. 
This  case  involves  the  construction  of  a  clause  in  a  contract  of 
insurance,  issued  by  Railway  Mail  Association,  plaintiff  in  error, 
to  Emmett  F.  Moseley,  a  railway  mail  clerk  at  Memphis,  Tenn., 
by  which  it  was  agreed,  among  other  things,  that  if  the  in- 
sured should  receive  bodily  injuries,  resulting  in  death  from 
such  injuries  alone,  within  180  days  therefrom,  during  the  con- 
tinuance of  the  insurance,  through  external,  violent,  and  ac- 
cidental means,  the  defendant  would  pay  his  sisters,  the  defend- 
ants in  error,  $4,000,  less  such  sum  as  might  haye  been  paid  as 
weekly  indemnity  during  the  disability  that  caused  his  death. 
The  clause  in  question  defines  accidental  death : — 
"Accidental  death  shall  be  construed  to  be  either  sudden, 
violent  death  from  external  causes  not  the  result  of  the  member's 
own  vicious  conduct,  or  death  within  one  hundred  and  eighty 
days  from  injuries  received  by  accident  alone." 
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Moseley  was  a  colored  man  of  nearly  white  complexion.  While 
the  insurance  was  in  force,  he  was  shot  and  instantly  killed  at 
Memphis  by  Bums,  a  police  officer  of  that  city. 

To  the  declaration  in  the  suit  below,  brought  by  Moseley's 
sisters,  the  defendant  interposed  the  plea : — 

*'That  said  Emmett  Moseley  lost  his  life  on  or  about  the  22d 
day  of  August,  1911,  as  the  direct  and  proximate  result  of  his 
own  vicious,  violent,  and  intemperate  conduct,  in  that  late  in  the 
evening  on  said  date  said  Emmett  Moseley,  while  committing  an 
unlawful  trespass  upon  private  property  in  the  city  of  Memphis, 
Tenn.,  was  ordered  off  of  said  property  in  a  quiet  and  peaceable 
manner  by  a  regularly  constituted  police  officer  of  the  city  of 
Memphis,  who  was  in  charge  of  said  property ;  that  said  Moseley, 
being  then  and  there  engaged  in  another  violation  of  the  law,  to 
wit,  in  carrying  a  concealed,  dangerous  weapon,  a  pistol,  without 
any  reason  or  provocation,  there  and  then  committed  a  murderous 
assault  upon  said  police  officer  by  shooting  said  police  officer  with 
said  pistol,  whereupon  said  police  officer  in  defense  of  his  life 
shot  and  killed  said  Moseley,  all  in  express  violation  of  the  terms 
and  conditions  of  the  policy  sued  on  in  this  cause." 

The  jury  brought  in  a  verdict  for  the  plaintiffs  in  the  full 
amount  of  the  policy  and  interest,  for  which  judgment  was  ren- 
dered with  costs. 

The  errors  assigned,  including  the  refusal  of  the  court  to  grant 
defendant's  motion  made  at  the  close  of  all  of  the  testimony  to 
instruct  the  jury  to  find  for  the  defendant,  all  relate  to  the  con- 
struction put  by  the  court,  under  the  testimony  in  the  case,  upon 
the  clause  in  the  contract  defining  accidental  death. 

[1]  That  Moseley's  death  was  sudden  and  violent  from  a  pistol 
shot  at  the  hands  of  Burns  was  not  disputed;  and  the  questions 
were  whether  or  not  Moseley  had  been  guilty  of  vicious  conduct, 
and,  if  so,  whether  or  not  his  death  was  the  direct  and  proximate 
result  thereof. 

Burns  testified : — 

"Well,  at  five  minutes  after  9,  on  August  22,  1911,  I  went 
through  the  Dan  Shea  Boiler  Works,  one  of  my  atstomers  or 
clients,  to  see  that  their  property  was  all  right,  and  we  have 
an  electric  patrol  system —  an  electric  box — four  boxes  located  at 
various  points  in  the  building;  the  first  box  is  on  the  comer  of 
Washington,  and  I  went  to  that  box  first  and  pulled  that  box  first 
and  went  from  there  to  the  second,  and  intended  to  pull  it,  and 
when  I  got  almost  to  it,  I  saw  a  man  standing  up,  and  a  woman 
laying  down,  and  I  flashed  my  lamp,  and  I  told  them  to  get  out 
of  there,  and  this  woman  got  up  and  preceded  me;  I  didn't  in- 
tend to  make  any  arrest,  or  anything,  but  intended  to  flash  on  the 
lamp  to  show  them  the  way  out;  I  told  this  man  that  I  was  an 
officer,  and  if  I  caught  him  around  there  any  more,  I  would  arrest 
him,  and  when  we  got  out  to  the  road —  that  is,  to  the  road  going 
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to  the  railroad  that  is  between  the  office  and  the  boiler  shops, 
why,  I  heard  a  shot  and  felt  something  strike  me  in  the  back, 
although  I  felt  no  pain,  although  I  could  feel  the  blood  running 
down,  and  this  man  I  had  seen  a  minute  before,  he  ran  around 
to  Poplar  street  depot,  and  I  grabbed  my  pistol — ^as  soon  as  I 
could  get  it — I  grabbed  my  pistol  out  and  fired  a  shot  at  him,  and 
missed  him ;  in  the  meantime,  he  ran  towards  the  depot,  and  I  ran 
after  him  as  quick  as  I  could;  I  couldn't  shoot  for  the  number 
of  railroad  men  there,  and  when  I  got  down  about  on  a  line  with 
the  fourth  electric  light  inside  the  shed,  about  midway  between 
Exchange  street  and  Poplar  street,  I  saw  this  man  step  behind  a 
coach,  and  he  dropped  there,  and  I  ran  around  the  corner  of  the 
coach,  and  he  fired  another  shot  at  me,  and  I  shot  back,  and  then 
he  ran  possibly  fifty  feet,  and  I  fired  a  second  shot  and  killed  him; 
in  the  meantime*  I  had  fallen  down  between  the  second  and  third 
shots,  and  I  got  up  again,  and  I  saw  he  still  held  his  pistol,  and  I 
staggered  up  to  him,  and  took  his  pistol  away  from  him,  thinking 
that  he  might  shoot  back,  and  when  I  got  there  and  took  hold  of 
the  pistol,  I  saw  he  was  dead ;  so  I  laid  down  there  until  the  patrol 
wagon  came  and  got  me  and  carried  me  to  the  hospital." 

He  also  said  that  it  was  about  one  hundred  yards  from  the 
boiler  works  to  the  south  end  of  the  shed,  and  where  he  was  shot 
was  about  one  hundred  feet  further  south  than  the  north  end  of 
the  boiler  works.  If  this  is  true,  it  would  make  the  distance  from 
where  he  says  he  was  shot  to  the  place  where  some  of  the  witnes- 
ses first  located  the  two  shots  at  the  south  end  of  the  shed 
as  much  as  four  hundred  feet.  This  is  an  appreciable 
distance,  even  when  men  are  running,  and  reflects  upon 
the  question  as  to  where  the  first  two  shots  were  fired,  as  well 
as  upon  the  quality  of  Burns's  conduct.  The  jury  may  have  found, 
and  could  find,  from  all  the  evidence  in  the  case,  that  those  shots 
were  actually  fired  at  the  south  end  of  the  shed,  and  not  at  the 
boiler  works  at  all. 

The  unfortunate  woman  referred  to  denies  being  present  in  the 
boiler  works,  though  she  was  later  arrested  in  the  vicinity,  but 
just  how  far  away  is  not  made  clear;  and  she  denies  ever  having 
had  to  do  with  negroes.  Bums  alone  testifies  to  Moseley's  pres- 
ence in  the  boiler  works,  if  indeed,  he  was  present.  It  is  difficult, 
from  the  testimony,  to  lay  with  accuracy  the  scene  of  the  killing, 
because  of  the  lack  of  exact  location  of  fixed  objects  referred  to, 
and  their  distances  from  each  other.  But  it  may  be  gathered  from 
the  testimony  and  a  map  of  the  city  of  Memphis  (itself  lacking  in 
notations  of  distances)  that  on  the  south  of  the  railroad  shed 
spoken  of  in  the  testimony,  is  Poplar  street,  and  to  the  south  of 
Poplar  street  the  boiler  works  are  located.  How  wide  Poplar 
street  is  does  not  appear.  Whether  the  shed  covers  the  whole 
distance  between  Poplar  street  and  the  street  at  the  north  of  the 
railroad  station  and  the  length  of  the  shed  do  not  appear.    It 
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may  be  gathered  from  the  testimony  and  the  briefs  of  counsel 
that  the  distance  between  the  boiler  works  and  the  place  where 
Moseley  fell  dead  is  about  600  feet;  it  may  be  more  than  that. 
There  was  a  train  of  cars  standing  in  the  station,  the  most 
southerly  of  which,  an  express  car,  was  probably  midway  of  the 
shed. 

Moseley  lived  with  his  brother  and  sisters,  not  far  away  from 
the  station.  How  far  does  not  appear.  He  left  home  to  mail  a 
letter  at  the  station.  One  of  the  witnesses  talked  with  him  on 
the  subject  at  the  station  within  a  very  short  time  before  he  was 
killed.  There  is  substantial  agreement  among  the  witnesses  that 
the  killing  took  place  between  9  and  10  o'clock,  probably  not 
earlier  than  quarter  past  9.  There  were  electric  lights  in  the  sta- 
tion. The  news  was  telephoned  to  Moseley's  brother,  who  testified 
that  Moseley  had  been  away  about  forty-five  minutes.  Moseley 
was  twenty-one  years  of  age,  and  had  a  good  reputation  for 
peacefulness. 

The  weight  of  the  evidence  fixes  the  firing  of  the  initial  two 
shots  at  the  south  end  of  the  station.  There  was  some  evidence 
that  the  sound  of  footsteps  preceded  any  shooting.  It  was  sub- 
stantially proved  that  Moseley  and  Burns,  the  former  leading, 
were  running  rapidly  northwardly  in  the  station.  It  was  estab- 
lished that  Burns  had  a  pistol  in  his  hand.  Some  witnesses  say 
Moseley  had  a  pistol  in  his  hand  while  running,  and  others  that 
he  did  not.  Moseley  ran  past  the  south  end  of  the  car  and  at  the 
west  of  it,  there  being  evidence  tending  to  show  that  Burns  was 
gaining  upon  him,  and,  at  a  distance  of  perhaps  fifteen  or  twenty 
steps,  shot  him ;  Moseley  fell ;  but  regained  his  feet  quickly,  at 
which  time  Burns  was  but  a  few  feet  from  him,  and  ran  back 
southwardly  and  around  the  south  end  of  the  car  toward  the  east, 
"circling  around"  the  end  of  the  car ;  Bums  taking  a  wider  circle, 
and  with  an  oath,  saying,  "I  am  going  to  kill  you,"  shot  again  at 
Moseley,  who  fell  dead,  shot  twice  in  the  back. 

There  is  evidence  tending  to  show  that  Burns  himself  fell  down, 
or  lay  down,  shouting:  "You  all  seen  him  shoot  me  first,"  and 
others  say  he  said,  "He  shot  me  first." 

There  is  evidence  tending  to  show  that  at  the  corner  of  the  car 
Moseley  stopped  and  shot  twice  at  Burns. 

If  Moseley  lingered  at  the  end  of  the  car  to  shoot  Burns,  the 
length  of  time  he  lingered  must  have  been  very  brief — indeed 
scarcely  appreciable.  But  it  is  quite  possible,-  and  from  all  the 
evidence  the  jury  could  have  found,  that  the  shooting  of  Burns 
occurred  at  that  time  and  immediately  before  he  killed  Moseley. 
Two  pistols  were  found  in  front  of  Burns.  Burns  was  undoubt- 
edly shot,  and  in  the  back,  but  whether  the  shot  came  directly 
from  behind,  or  made  a  glancing  wound  in  the  back,  does  not  ap- 
pear. 
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There  was  evidence  lending  to  show  that  Burns,  while  pursuing 
Moseley,  called  out:  "Stop  that  man!" 

It  would  not  be  practicable  to  set  out  all  the  evidence  at  length. 
It  is  not  necessary  to  do  so,  because  sufficient  is  shown  upon 
which  a  number  of  hypotheses  might  be  based  for  submission  to 
the  jury. 

[2]  Before  considering  these  in  detail  it  may  be  said  that  the 
meaning  of  the  language  in  the  clause  in  question  is  not  clear  and 
under  the  circumstances  becomes  ambiguous  and  susceptible  of 
more  than  one  construction.  It  should  therefore  be  construed 
more  strongly  against  the  insurer.  Am.  Suretv  Co.  vs.  Pauly,  170 
U.  S.  133,  144,  18  Sup.  Ct.  552,  42  L.  Ed.  977.  But,  passing  this 
rule  of  construction  as  one  not  involving  a  vital  question  in  the 
case  we  proceeed. 

From  one  aspect  of  the  case  the  jury  might  find  that  Moseley 
was  killed  while  fleeing  from  arrest  for  some  oftenSe,  whether  a 
misdemeanor  or  a  felony.  Strangely  enough.  Burns  does  not 
claim  that  Moseley  was  resisting  arrest  or  fleeing  to  escape  arrest, 
but  claims  only  that  he  killed  Moseley  in  self-defense. 

[3,  4]  Under  some  circumstances,  a  police  officer,  in  whose  pres- 
ence a  criminal  act  is  committed,  may  pursue  the  offender  fleeing 
from  arrest,  and,  if  the  offense  is  a  felony,  may  kill  the  offender 
if  he  cannot  take  him  otherwise;  but  he  may  not  kill  him  if  the 
offense  is  a  misdemeanor.  2  Cooley's  Blackstone  (3d  Ed.)  292; 
1  East's  Pleas  of  the  Crown,  302 ;  Williams  vs.  State,  44  Ala.  41 ; 
Reneau  vs.  State,  2  Lea  (70  Tenn.)  720,  31  Am.  Rep.  626;  Head 
vs.  Martin,  85  Ky.  480,  3  S.  W.  622;  State  vs.  Sigman,  106  N.  C. 
728,  11  S.  E.  520;  Thomas  vs.  Kinkead,  55  Ark.  502,  18  S.  W. 
854,  15  L.  R.  A.  558,  29  Am.  St.  Rep.  68.  If  Moseley  was  a 
.trespasser  on  the  property  of  the  boiler  works,  and  if  he  carried  a 
pistol,  those  offenses  may  be  assumed,  under  the  laws  of  Tennes- 
see, to  be  misdemeanors.  If  Moseley  did  shoot  Bums  in  the  back 
at  the  boiler  works,  he  was  guilty  of  a  felony,  and  if  he  fled  from 
arrest  and  could  not  be  overtaken,  and  was  killed  by  Burns  while 
so  fleeing.  Burns  had  the  right  to  kill  him  if  he  could  not  take  him 
otherwise.  And  such  killing  would  have  been  the  direct  and  prox- 
imate cause  of  Moseley*s  vicious  conduct.  Or,  if  immediately  upon 
being  shot.  Burns,  to  save  his  own  life  or  to  save  himself  from 
great  bodily  harm,  had  then  and  there  killed  Moseley,  there 
might  be  good  ground  for  claiming  the  necessity  of  self-defense  in 
taking  human  life,  and  so  make  Moseley's  misconduct  the  direct 
and  proximate  cause  of  his  death.  Or  if  Moseley's  death  oc- 
curred in  a  continuing  running  fight  and  cross-fire,  his  death 
might  be  said  to  have  been  the  proximate  result  of  his  own  con- 
duct. But  the  facts  necessary  to  support  these  defenses  were 
not,  to  say  the  least,  undisputed ;  and  it  cannot  be  said  that  there 
was  not  room  for  a  conclusion  that  Burns,  pistol  in  hand,  as- 
saulted Moseley,  and  that  the  latter  thereupon  fled  to  save  his 
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life.  Therefore,  apart  from  the  legal  effect  of  a  finding  that 
Burns,  after  being  shot  in  the  back  at  the  boiler  works,  pursued 
Moseley,  not  to  arrest  him,  nor  in  self-defense,  but  only  for  the 
purpose  of  avenging  himself  upon  him,  it  is  clear  that  there  was 
no  error  in  refusing  to  direct  a  verdict  for  defendant. 

[5]  The  hypotheses  above  mentioned  (except  those  of  self- 
defense  and  the  running  fight  and  cross-fire,  which  are  not  in- 
volved in  the  assignments  presented)  were  clearly  submitted  to 
the  jury  in  the  following  language : — 

"If  you  believe  from  this  evidence  that  the  assured  was  as- 
saulted by  this  police  officer,  Burns,  and  then  ran,  and  he  pursued 
him,  as  the  proof  shows  was  done  in  this  case,  and  shot  him,  then 
the  plaintiff  is  entitled  to  a  recovery. 

"If  you  believe  from  the  evidence  that  this  police  officer  came 
upon  the  assured  in  Shea's  warehouse  in  company  with  a  woman, 
and  he  told  him  to  get  out,  and  in  going  out,  the  assured  shot  him 
in  the  back,  and  ran  to  get  out  of  his  way,  and  Burns  followed 
him  with  the  intention  of  revenging  himself  for  the  shot  which 
had  been  inflicted  upon  him.  and  not  for  the  purpose  of  arresting 
Moseley,  and  shot  him,'  then  the  plaintiff  would  be  entitled  to 
recovery. 

"If,  however,  you  believe  from  the  preponderance  of  the  evi- 
dence .in  this  case  that  this  man  Burns  was  a  police  officer  and 
was  attempting  to  arrest  Moseley  and  the  man  shot  him,  and  that 
Burns  pursued  him  for  the  purpose  of  arresting  him,  and  in  the 
shed  the  deceased  turned  on  him  and  shot  at  him,  and  then  Burns 
fired  and  wounded  him,  then  the  company  would  not  be  liable, 
and  you  should  find  for  the  defendant. 

"The  distinction  I  am  seeking  to  make  is  this,  so  that  you  may 
understand  it.  In  the  one  case,  if  the  colored  man  shot  him  in 
the  back,  and  ran  to  get  out  of  his  way,  and  this  man.  Burns,  to 
avenge  himself  upon  him,  pursued  him  and  shot  him,  then  the 
company  is  liable,  but  if  the  man  was  attempting  to  arrest  the 
deceased  in  the  warehouse  for  the  violation  of  the  law,  and  the 
negro  shot  him  and  ran,  and  this  officer  pursued  him  to  arrest  him 
for  the  law  he  had  violated,  and  not  for  shooting  him,  and  the 
colored  man  turned  upon  him  and  shot  him,  or  shot  at  him,  and 
the  officer  then  shot  him  and  killed  him,  plaintiffs  cannot  recover, 
because  in  the  latter  case  he  was  pursuing  his  duty  as  an  officer  in 
arresting  the  man  for  violation  of  the  law,  and  if  the  deceased 
resisted  that,  and  continued  to  resist  it,  while  he  was  trying  to 
arrest  him  for  that  violation  of  the  law,  then  his  death  would 
have  come  about  from  his  own  vicious  conduct,  and  he  could  not 
recover,  whereas,  if  he  shot  Burns  in  the  back  and  ran,  and 
abandoned  the  difficulty,  and  was  trying  to  get  away,  he  would  not 
have  been  killed,  except  the  officer  pursued  him  and  shot  him. 
The  officer  was  not  authorized  to  inflict  punishment  upon  the 
deceased  for  having  shot  him.    That  is  the  business  of  the  courts 

Vol.*  XL.III.--53 


Digitized  by 


Google 


814  Insurance  Law  Journal  Vol,  43.        [June,  1914. 

and  juries.  Under  the  law,  as  I  interpret  it,  if  Moseley  came  to 
his  death  at  the  hands  of  this  officer,  who  was  seeking  revenge  for 
shooting  him.  it  could  not  be  said  that  was  the  result  of  the 
vicious  conduct  of  Moseley  in  the  warehouse." 

Counsel  for  the  defendant  excepted  to  so  much  of  the  charge  as 
instructed  the  jury  that  if  Moseley  shot  Bums  and  ran,  and  Bums 
pursued  him  to  avenge  his  own  injury,  this  would  not  be  vicious 
conduct  within  the  meaning  of  the  policy,  and  the  plaintiffs  might 
recover.    We  think  this  instruction  was  proper. 

Another  objection  was: — 

"The  defendant  objects  to  that  part  of  the  charge  of  the  court 
which  instructs  the  jury  that  unless  they  find  from  the  evidence 
that  the  deceased,  Emmett  Moseley,  was  killed  while  resisting  ar- 
rest, there  can  be  a  recovery  by  the  plaintiff." 

The  court  did  not  so  instruct  the  jury.  It  is  true  that  the 
theory  of  self-defense  and  the  theory  of  the  running  fatal  fight, 
both  combatants  shooting,  were  not  submitted  to  the  jury,  but 
counsel  for  defendant  made  no  objection  to  the  charge  for  that 
reason,  nor  did  he  at  any  time  request  a  charge  on  those  phases  of 
the  case.  The  defendant,  therefore,  takes  nothing  by  this  excep- 
tion as  heretofore  shown. 

In  the  motion  for  a  new  trial  and  in  the  assignments  of  error 
is  found  a  claim  that  the  court  erred  in  refusing  defendant's 
special  request  to  charge  the  jury : — 

"If  you  find  from  the  evidence  that  Emmett  Moseley  came  to 
his  death  by  being  shot  by  W.  F.  Burns,  whom  he  had  pre- 
viously shot  on  the  premises  of  Dan  Shea  Boiler  Works,  with- 
out provocation  on  the  part  of  said  Bums,  then  your  verdict 
should  be  for  the  defendant." 

The  record  of  the  trial  does  not  apparently  disclose  any. such 
request,  but  if,  indeed,  it  was  made,  the  charge  would  not  have 
been  proper,  for  it  entirely  ignores  the  important  considera- 
tion that  Moseley's  misconduct,  in  order  to  avoid  the  policy, 
must  have  been  the  direct  and  proximate  cause  of  his  death. 

It  is  true  that  Burns  is  not  on  trial  for  murder  in  this  case, 
yet  it  was  necessary  for  the  jury  to  consider  the  quality  of  his 
conduct  in  determining  whether  or  not  Moseley  met  his  death  as 
the  direct  and  proximate  result  of  his  own  vicious  conduct,  for, 
if  he  was  murdered  by.  Burns,  then,  as  will  appear,  his  death 
resulted  directly  and  proximately,  not  from  his  own  initial  wrong, 
whatever  it  was,  but  from  the  crime  of  Burns. 

If  the  exemption  in  this  policy  had  been  for  accidental  death 
resulting  from  the  negligence  of  the  insured,  and  it  appeared  on 
the  trial  that  while  he  was  negligent,  yet  the  proximate  cause 
of  his  injury,  as  recognized  in  the  law,  was  the  negligence  of 
another,  it  could  not  be  successfully  claimed  that  the  injury  to 
the  insured  resulted  from  his  own  negligence.     There  must  be 
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proximation,  such  as  the  law  recognizes,  between  cause  and 
effect  (or  result)  before  a  given  effect,  or  result,  may  be  ascribed 
to  that  cause.  The  defendant  recognizes  that  the  "result"  the 
parties  to  the  contract  had  in  mind  has  the  same  meaning  the 
law  would  give  it,  for  in  the  plea  it  is  averred  that  Moseley  lost 
his  life  "as  the  direct  and  proximate  result  of  his  own  vicious 
conduct." 

If  Moseley  shot  Burns  at  the  boiler  works,  and  Bums  in  hot 
blood  at  the  moment  instinctively  had  shot  and  killed  Moseley 
(which  is  quite  different  from  pursuing  Moseley,  and  twice 
shooting  him  in  the  back  while  he  was  running  away),  the  re- 
sulting death  might,  with  some  force,  be  charged  to  Moseley's 
conduct  as  its  cause  (Murray  vs.  Insurance  Co.,  96  N.  Y.  614, 
618,  48  Am.  Rep.  658)  ;  and,  of  course,  if  Burns  killed  Moseley 
in  self-defense,  Moseley's  death  would,  no  doubt,  have  been  the 
proximate  result  of  his  own  conduct  against  which  Burns  must 
protect  himself.  Or,  if  death  ensued  during  an  exchange  of 
shots  in  a  running  fight,  it  might  be  said  to  proximately  result 
from  Moseley's  conduct.  And  if  Moseley  had  committed  the 
felony  of  shooting  Burns  in  the  back,  and  his  own  death  re- 
sulted while  resisting  arrest,  no  one  would  doubt  that  he  lost  his 
life  as  the  direct  and  pr9ximate  result  of  the  vicious  conduct 
involved  in  resisting  an  officer  of  the  law  in  the  lawful  discharge 
of  his  duty. 

On  the  other  hand,  if  Moseley  had  shot  Burns  in  the  back 
and  escaped,  and  Bums,  after  being  in  the  hospital  for  two 
weeks,  as  he  says  he  was,  met  Moseley  on  the  street  and  ar- 
rested, or  sought  to  arrest,  him,  and  killed  him  while  he  was 
trying  to  escape,  it  could  not  be  said  that  Moseley's  conduct  at 
the  boiler  works  was  the  cause  of  his  death.  In  that  case,  also, 
the  cause  would  be  his  resistance  to  lawful  authority.  And  if,  in 
so  meeting.  Burns  did  not  intend  to  arrest  him,  or  try  to  arrest 
him,  but  drew  his  pistol  and  shot  him  while  running  away,  for 
the  purpose  of  avenging  the  injury  to  himself,  all  would  prob- 
ably agree  that  his  death  was  not  the  direct  and  proximate  re- 
sult of  whatever  viciousness  he  had  displayed  at  the  boiler 
works,  but  was  the  result  of  unjustifiable  homicide  at  Burns's 
hands. 

But  when  the  circumstances  make  a  case  which  does  not  fall 
within  either  of  these  extremes,  where  shall  the  line  be  drawn 
with  respect  to  which  it  may  be  said  that  all  cases  falling  on  one 
side  of  it  are  of  such  character  that  the  cause  of  death  shall  be 
ascribed  to  the  conduct  of  the  insured,  and  in  all  cases  falling 
on  the  other  side  of  it  the  death  shall  be  charged  to  the  con- 
duct of  the  one  by  whose  unlawful  act  the  death  was  in  fact 
brought  about?  Manifestly,  if  the  killing  is  the  lawful  act  of 
the  one  who  does  it,  the  result  cannot  be  ascribed  to  him  as  the 
guilty  cause  of  it ;  and  it  is  equally  true  that  if  the  death  results 
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from  the  unlawful  conduct  of  the  slayer  which  was  not  the 
natural  and  reasonably  to  be  expected  consequence  of  the  con- 
duct of  the  one  slain,  then  the  slayer's  vicious  conduct  is  the 
guilty  cause,  and  not  the  conduct  of  him  who  is  slain,  whatever  it 
may  have  been. 

The  line,  then,  must  be  drawn  where  the  law  draws  it,  and 
the  resulting  death  must  be  ascribed  to  its  cause  in  law,  and  not 
to  a  cause  which  in  itself  and  of  itself  does  not  proximately 
lead  to  the  fatal  result,  and  is  only  a  condition  under  which  that 
result  happened. 

While  no  case  has  been  cited  involving  a  clause  just  like  the 
one  in  question,  yet  there  are  a  number  of  cases  in  which  the 
agreement  was  that  the  policy  was  void  if  (in  substance)  the 
insured  should  die  in  the  known  violation  of  any  law,  or  in 
consequence  of  any  unlawful  act.  The  clauses  vary  in  language, 
but  these  two  are  illustrative  of  the  others. 

In  these  cases  the  courts  were  dealing  with  cause  and  effect, 
as  we  are  here;  in  all  of  them  they  were  construing  contracts 
in  order  to  ascertain  the  meaning  of  the  parties;  in  all  of  them 
they  were  of  opinion  that  "result"  means  "proximate  result," 
as  the  law  would  define  it,  and  in  all  of  them,  when  the  insured 
has  lost  his  life,  no  matter  how  heineus  his  initial  conduct  may 
have  been,  through  the  crime  of  the  slayer,  the  resulting  death 
was  ascribed  to  the  unlawful  conduct  of  the  slayer  as  its  proxi- 
mate cause,  and  the  beneficiaries  in  the  policies  were  permitted 
to  recover. 

In  Utter  vs.  Insurance  Co.,  65  Mich.  545,  32  N.  W.  812,  8 
Am.  St.  Rep.  913,  in  which  the  policy  under  consideration  pro- 
vided, among  other  things,  that  no  claim  could  be  made  under 
it  when  the  death  happened  while  the  insured  was  engaged  in  or 
in  consequence  of  any  unlawful  act,  it  appears  that  the  insured, 
a  minor  and  deserter  from  the  army,  was  shot  and  killed  in  a 
house  of  ill  fame  by  a  police  officer  who,  without  a  warrant  and 
acting  under  instructions  of  the  under-sheriff,  went  to  the  place 
where  the  deserter  was  for  the  purpose  of  arresting  him.  There 
was  evidence  tending  to  show  (if  one  of  the  witnesses  who  was 
in  the  house  was  to  be  believed)  that  the  insured  was  killed  in 
a  wanton  and  murderous  manner.  The  trial  judge  had  directed 
a  verdict  for  the  insurance  company.  This  was  held  to  be  error, 
not  only  upon  the  ground  which  the  direction  was  made,  but 
also  because  the  Supreme  Court  were  of  opinion  that  the  ques- 
tion whether  or  not  the  insured  was  doing  anything  unlawful  at 
the  time  he  was  killed  should  have  been  left  to  the  jury;  and 
the  court  said  (65  Mich.  553,  32  N.  W.  815,  8  Am.  St.  Rep.  913) : 

"Nor  can  it  be  held,  as  a  matter  of  law,  that  Utter  was  en- 
gaged in  an  unlawful  act,  within  the  meaning  of  this  policy.  If 
he  had  been  shot  in  the  act  of  deserting,  this  claim  might  be 
made  with  some  reason  and  propriety,  but  such  was  not  the  case 
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here.  Neither  was  he  shot  because  he  was  a  deserter,  nor  be- 
cause he  was  in  a  house  of  ill  fame.'* 

In  other  words,  from  one  aspect  of  the  case,  the  cause  of  his 
death  was  not  that  he  was  at  the  time  engaged  in,  on  his  death 
resulted  as  a  consequence  of  any  unlawful  act  of  his,  but  the 
cause  of  it  was  the  unlawful  act  of  the  officer  in  killing  him. 

The  general  term  of  the  Supreme  Court  of  New  York  had 
before  them  the  case  of  Goetzman  vs.  Insurance  Co.,  3  Hun 
(N.  Y.),  515,  in  which  the  company  was  exempted  "if  the  as- 
sured shall  die  by  suicide  or  in  consequence  of  his  violation  of 
any  law."  It  appeared  that  the  assured,  being  caught  by  one 
Hesler  immediately  after  having  committed  adultery  with  his 
wife,  was  shot  and  killed  by  him.  The  court  were  of  opinion 
that,  however  great  a  violation  of  law  and  morals  the  assured's 
act  was,  yet  that  offense  had  been  completed  and  the  assured 
was  about  to  go  away;  that  the  act  of  Hesler  in  killing  the  as- 
sured was  a  crime,  and  (3  Hun,  518) : — 

"If  the  assured  had  been  killed  a  week  or  a  year  after  the  in- 
jury, for  the  same  cause,  it  would  have  been  quite  as  direct  a 
result  thereof  as  when  it  was  done.  In  short,  the  proposition 
that  a  man,  who  has  been  thus  wantonly  killed  by  another,  with- 
out necessity  or  lawful  excuse,  died  in  consequence  of  his  own 
act,  is  logically  contradictory,  unless  it  be  admitted  that  the 
killing  of  an  adulterer  follows  his  offense  in  the  ordinary  se- 
quence of  events.    That  admission  we  are  not  prepared  to  make." 

The  question  put  by  Chief  Justice  Hill  of  the  Supreme  Court 

»of  Arkansas,  in  Supreme  Lodge  vs.  Bradley,  73  Ark.  274,  276, 

83  S.  W.  1055,  1056  (67  L.  R.  A.  770,  108  Am.  St.  Rep.  38,  3 

Ann.  Cas.  872),  which,  by  their  decision,  the  court  answered  in 

the  negative,  was  this: — 

"Is  a  death  received  while  retreating  from  a  personal  difficulty 
(and  not  retreating  for  the  purpose  of  gaining  a  vantage  ground 
to  renew  it),  where  the  encounter  is  begun  by  an  assault  by  the 
deceased  upon  his  slayer  with  a  weapon  capable  of  inflicting  great 
bodily  harm  or  death,  according  to  its  use,  a  death  within  the 
meaning  of  an  insurance  clause  exempting  against  liability  for  a 
death  *in  violation  or  attempted  violation  of  any  criminal  law*?" 

It  appeared  that  one  Bradley  entertained  ill  feeling  toward  one 
Morscheimer.  They  met  at  the  entrance  of  the  courthouse; 
Morscheimer  entering,  and  Bradley  leaving,  the  building. 
Words  passed;  Bradley  struck  Morscheimer  on  the  ear  with  a 
piece  of  iron.  Morscheimer  staggered,  stepped  back  a  few 
paces,  drew  his  pistol,  and  began  firing  at  Bradley.  One  of  the 
shots,  not  fatal,  struck  Bradley  in  the  breast.  When  Morsch- 
eimer began  firing,  Bradley  turned  and  ran  back  into  the  court- 
house, and,  in  attempting  to  enter  the  sheriff's  office  twenty-four 
feet  away  from  the  place  where  the  affray  began,  fell  into  the 
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arms  of  the  sheriff,  having  received  a  fatal  wound  in  .the  back 
from  which  he  died  almost  immediately.  He  received  the  fatal 
wound  immediately  after  he  had  turned  and  fled.  There  is 
much  in  the  opinion  of  the  learned  Chief  Justice  pertinent  to  the 
issue  here,  but  what  he  says  about  the  proximate  cause  of  Brad- 
ley's death  is  especially  apt  (73  Ark.  278,  83  S.  W.  1057,  67  L. 
R.  A.  770,  108  Am.  St.  Rep.  38,  3  Ann.  Cas.  872)  :— 

"There  must  be  a  line  drawn  somewhere  between  consequences 
proximately,  and  those  remotely,  flowing  from  an  unlawful  as- 
sault; and  the  safe  place  to  draw  that  line  is  where  the  law 
draws  the  line  of  lawful  resistance  to  the  unlawful  assault." 

And  then  he  proceeds  to  say  that  Bradley  was  fleeing  from 
the  conflict,  and  received  his  wound  in  the  back  while  escaping, 
and  that  Alorscheimer  was  not  legally  justified  in  taking  Brad- 
ley's life  under  those  circumstances. 

"Therefore,  the  first  violation  of  the  law  by  Bradley  was  not 
the  proximate  cause  of  his  death,  but  the  subsequent  unlawful 
act  of  Morscheimer  in  shooting  his  retreating  assailant  was  the 
proximate  cause." 

To  the  same  effect  are  Harper's  Adm'r  vs.  Insurance  Co.,  19 
Mo.  506;  Overton  vs.  Insurance  Co.,  39  Mo.  122,  90  Am.  Dec. 
455;  Cluff  vs.  Insurance  Co.,  13  Allen  (Mass.)  308;  Bradley 
vs.  Insurance  Co.,  45  N.  Y.  422,  6  Am.  Rep.  115;  Grifiin  vs. 
Benevolent  Ass'n,  20  Neb.  620,  31  N.  W.  122,  57  Am.  Rep.  848; 
and  Supreme  Lodge  vs.  Crenshaw,  129  Ga.  195,  58  S.  E.  628, 
13  L.  R.  A.  (N.  S.)  258,  121  Am.  St.  Rep.  216,  12  Ann.  Cas.  307. 

There  is  a  class  of  cases  of  which  Taliaferro  vs.  Protective 
Ass'n,  80  Fed.  368,  25  C.  C.  A.  494,  and  Casualty  Co.  vs.  Stacey's 
Ex'rs,  143  Fed.  271,  74  C.  C.  A.  409,  5  L.  R.  A.  (N.  S.)  657,  6 
Ann.  Cas.  955,  are  examples  in  which  the  insurance  was  against 
death  by  accident.  Under  the  circumstances  in  these  the  courts 
were  of  opinion  that  the  fatal  result  to  the  insured  was  to  be 
expected  from  what  he  did,  and  was  the  natural  and  logical 
results  of  an  intentional  act  on  his  part,  and  hence  could  not 
be  regarded  as  an  accident  in  any  sense  in  which  that  word  has 
been  defined  in  the  books. 

In  Gresham  vs.  Insurance  Co.,  87  Ga.  497,  13  S.  E.  752,  13 
L.  R.  A.  838,  27  Am.  St.  Rep.  263,  the  policy  excepted,  among 
other  things,  accidental  injuries  caused  by  fighting,  and  recov- 
eiy  was  denied  because  the  insured  was  killed  while  the  fight 
with  his  slayer  was  continuing,  though  from  the  facts  it  cannot 
be  said  that  the  slayer  was  legally  justified  in  what  he  did. 

But  that  case  is  distinguished  in  Supreme  Lodge  vs.  Cren- 
shaw, 129  Ga.  195,  58  S.  E.  628,  13  L.  R.  A.  (N.  S.)  258,  121 
Am.  St.  Rep.  216,  12  Ann.  Cas.  307,  in  which  the  policy  provided 
that  if  death  is  caused  or  superinduced  at  the  hands  of  justice, 
or  in  violation  of,  or  attempt  to  violate,  any  criminal  law,  the  in- 
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surer  would  not  be  liable  for  the  full  amount  of  the  policy.  In 
that  case  the  insured  was  killed  by  a  husband,  either  while  he 
was  attempting  to  commit  adultery  with  the  wife,  or  immediately 
after  the  act  was  completed.  It  was  held  (129  Ga.  200,  201,  58 
S.  C.  630,  13  L.  R.  A.  [N.  S.]  258,  121  Am.  St.  Rep.  216,  12 
Ann.  Cas.  307)  that  the  policy  must  be  given  a  reasonable  con- 
struction, and  that  the  liability  of  the  company  is  not  to  be  dis- 
charged— 

"unless  the  violation  of  the  law  consisted  in  an  act  of  which  the 
death  of  the  insured  was  the  reasonable  and  legitimate  conse- 
quence. *  *  *  But  there  must  be  something  in  the  act  itself, 
independent  of  other  circumstances,  which  makes  the  death  the 
reasonable  consequence.*' 

And  then,  referring  to  Gresham  vs.  Insurance  Co.,  87  Ga.  497, 
13  S.  E.  752,  13  L.  R.  A.  838,  27  Am.  St.  Rep.  263,  the  court 
makes  a  distinction  between  a  case  of  death  resulting  imme- 
diately from  hot  blood  engendered  by  fighting  and  while  the  fight 
is  in  progress  and  cases  in  which  the  death  cannot  be  immedi- 
ately ascribed  to  the  unlawful  conduct  of  the  insured,  however 
great  a  provocation  that  act  may  have  given  the  slayer,  because 
the  death  in  such  cases  is  not  the  reasonable,  natural,  logical, 
direct,  or  proximate  result  of  the  insured's  conduct,  but  of  the 
wrongdoing  of  the  slayer.  The  same  distinction  is  made  in 
Murray  vs.  Insurance  Co.,  96  N.  Y.  614,  48  Am.  Rep.  658. 

It  follows  that  notwithstanding  Moseley  had  previously  shot 
Burns,  if,  upon  so  shooting,  Moseley  ran,  abandoned  the  diffi- 
culty, was  trying  to  get  away,  and  the  shot  by  Burns  was  in  the 
course  of  a  pursuit  made  only  for  the  purpose  of  avenging  him- 
self upon  Moseley,  defendant  would  be  liable.  The  killing  of 
Moseley  under  such  circumstances  would  not  be  the  direct  and 
proximate  result  of  his  misconduct.  In  such  contingency  some- 
thing intervened  between  the  situation  in  which  Moseley*s  con- 
duct might  have  been  said  to  have  resulted  in  his  death,  if  he 
had  then  been  killed,  and  the  situation  in  which,  fleeing  for  his 
life,  his  death  resulted  from  Burns's  unlawful  purpose  to  kill. 
It  cannot,  we  think,  properly  be  said  to  be  matter  of  reasonable 
and  natural  expectation  that  a  police  officer,  if  shot  from  be- 
hind his  back  by  one  whom  he,  as  such  officer,  had  just  driven 
or  ordered  away  from  certain  premises,  would  pursue  his  pre- 
vious assailant,  no  longer  such,  but  bent  only  on  saving  his  life 
and  avoiding  further  collision,  and  would  follow  the  fugitive  at 
least  six  hundred  feet,  not  with  the  design  of  arresting  him,  but 
solely  and  purely  with  the  design  of  killing  him  then  and  there, 
by  way  of  revenge. 

[6]  It  is  true  that  the  theory  of  a  continued  cross-fire  and 
running  fight  between  Burns  and  Moseley,  following  the  lat- 
ter's  shot  at  the  boiler  shop,  was  not  submitted.  Biit  in  view 
of  the  not  unnatural  implication  from  Burns's  testimony  that 
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Moseley  did  not  attempt  to  keep  up  the  fight  after  the  first  shot 
iired  at  the  boiler  shop,  until  at  least  after  he  had  been  pursued 
hy  Burns  for  at  least  six  hundred  feet  (when  Burns  says 
Moseley  dropped  behind  the  car  and  fired  again),  it  was  in- 
cumbent upon  defendant,  if  it  relied  upon  the  defense  that  Bums's 
shot  was  delivered  in  the  course  of  a  running  fight  or  actually  in 
self-defense,  to  have  presented  a  request  embodying  that  theory. 
This  was  not  done,  and  so  the  situation  presented  by  such  theory 
is  not  necessarily  before  us.  The  rule  given  by  the  trial  court, 
confined  as  it  was  to  the  theory  stated,  is,  in  our  opinion,  amply 
supported  by  the  authorities  cited. 

We  find  no  error  in  the  charge  or  in  the  action  of  the  court 
in  overruling  defendant's  motion  for  an  instructed  verdict. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with 
costs. 


-c^^- 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Eighth  Circuit. 


McKINNEY 

VI, 

GENERAL  ACCIDENT,  FIRE  &  LIFE  ASSUR.  CO.,  Ltd. 
(No.  3,979.)* 

1.  INSURANCE— ACCIDENT  INSURANCE— RIGHT  OF  RECOV- 
ERY—BURDEN OF  PROOF. 

Under  a  policy  whereby  the  insurance  company  contracts  that  if  death 
shall  result  to  the  insured  from  bodily  injuries  caused  by  an  accident 
alone  within  ninety  days  from  the  date  of  the  injuries  it  will  pay  on 
account  thereof,  $5,000  in  addition  to  specified  weekly  indemnity,  and 
that  if  such  injuries  shall  "immediately,  wholly  and  continuously  dis- 
able and  prevent  the  insured  from  performing  any  and  every  kind  of 
duty  pertaining  to  his  occupation,  and  during  the  period  of  such  con- 
tinuous disability  and  within  two  hundred  weeks  from  the  date  of  the 
accident,  result"  in  the  death  of  the  insured,  the  company  will  pay 
$5,000.  it  is  indispensable  to  a  recovery  for  a  death  occurring  more 
than  ninety  days  after  the  date  of  the  bodily  injuries  caused  by  the 
accident  that  they  should  have  immediately,  wholly,  and  continuously 
disabled  and  prevented  the  insured  from  performing  any  of  the  duties 
of  his  occupation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1645-1668;  Dec. 
Dig.  §  646.) 

(Accident  insurance — risk  and  causes  of  loss,  see  notes  to  National  Ace 
Society  of  City  of  New  York  vs.  Dolph,  38  C.  C.  A.  3;  New 
Amsterdam  Casualty  Co.  vs.  Shields,  85  C.  C.  A.  126.) 

*  Decision  rendered,  March  7,  1914.    211  Fed.  Rep.  951.     Syllabus  by 
the  Court. 
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2.  INSURANCE— ACTION  ON   POLICY— CONSTRUCTION. 
Where  the  terms  of  a  contract  are  unambiguous  and  their  meaning  is 

plain,  they  must  be  held  to  hiean  what  they  clearly  express,  and  no 

room  is  left  for  construction. 
(For  other  cases^  see  Insurance,  Cent.  Dig.  §§  292.  294-298;  Dec.  Dig.  § 

146.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District  of 
Kansas;  John  C.  Pollock,  Judge. 

Action  by  Susie  C.  McKinney  against* the  General  Accident,  Fire  & 
Life  Assurance  Company,  Limited.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Before  Sanborn  and  Smith,  C.  JJ.,  and  Pope,  D.  J. 

C.  M.  Williams,  of  Hutchinson,  Kan.,  for  Plaintiff  in  Error. 
J.  C.  Rosenberger  and  Kersey  Coates  Reed,  both  of   Kansas  City, 
Mo.,  for  Defendant  in  Error. 

Sanborn,  C.  J. 

This  case  presents  a  single  question.  Is  pleading  and  proof 
that  the  accidental  bodily  injuries,  which  caused  the  death  of  the 
insured,  immediately,  wholly,  and  continuously  disabled  him  from 
performing  the  duties  pertaining  to  his  occupation,  indispensa- 
ble to  a  recovery  by  the  beneficiary  on  account  of  such  a  death 
which  occurred  more  than  ninety  days  after  the  infliction  of  the 
injuries  under  a  policy  of  accident  insurance  whereby  the  maker 
agrees  to  pay  for  death  caused  by  accidental  bodily  injuries  on 
these  conditions : — 

"If  any  one  of  the  disabilities  enumerated  below"  (the  first  of 
which  was  death)  "shall  result  from  such  injuries  alone,  within 
ninety  days  from  the  date  of  the  accident,  the  corporation  will 
pay  the  sum  specified  opposite  such  disability,  under  section  'B' " 
(which  sum  was  $5,000),  "and  in  addition  to  weekly  indemnity 
as  provided  in  part  2,  from  the  date  of  the  accident  to  the  date 
of  death,  dismemberment  or  loss  of  sight;  or,  if  such  injuries 
shall,  independently  and  exclusively  of  all  other  causes,  imme- 
diately, wholly  and  continuously  disable  and  prevent  the  insured 
from  performing  any  and  every  kind  of  duty  pertaining  to  his 
occupation,  and  during  the  period  of  such  continuous  disability 
and  within  two  hundred  weeks  from  the  date  of  the  accident, 
shall  result  in  any  one  of  the  disabilities  enumerated  below" 
(the  first  of  which  was  death),  "the  corporation  will  pay  the  sum 
specified  opposite  such  disability  under  section  'B' "  (which  sum 
was  $5,000),  "and  in  addition,  weekly  indemnity  as  provided  in 
part  2  to  the  date  of  the  death,  dismemberment  or  loss  of  sight." 

The  court  below  answered  this  question  in  the  affirmative  and 
sustained  a  demurrer  to  a  complaint  for  a  recovery  for  the  death 
of  an  insured  which  disclosed  the  facts  that  his  accidental  in- 
juries occurred  on  September  25,  1909,  that  they  did  not  disable 
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him  from  performing  the  duties  of  his  occupation  until  March 
15,  1910,  and  that  he  did  not  die  until  May  21,  1911. 

[1]  Counsel  specifies  this  ruling  as  error,  argues  that  the 
condition  that  "if  such  injuries  shall  immediately,  wholly  and 
continuously  disable"  the  insured  found  in  the  second  part  of 
the  paragraph  quoted  does  not  limit  the  right  of  recovery  for 
his  death  after  the  ninety  days,  but  applies  to  the  weekly  in- 
denjinity  only,  because,  as  he  contends,  there  is  strong  reason  for 
conditioning  the  right  to  recover  the  weekly  indemnity  by  imme- 
diate and  continuous  disability  and  none  for  thus  limiting  the 
beneficiary's  right  to  recover  for  the  death  of  the  insured,  and 
he  cites  in  support  of  his  argument  Rorick  vs.  Railway  Officials' 
&  Emplovees'  Ass'n,  119  Fed.  63,  55  C.  C.  A.  369;  .Etna  Life 
Ins.  Co.  vs.  Bethel,  140  K.  609,  131  S.  W.  523,  526;  and  Conti- 
nental  Casualty  Co.  vs.  Colvin,  77  Kan.  561,  95  Pac.  565.  The 
opinions  in  these  cases  have  been  read  and  considered,  but  they 
are  neither  authoritative  nor  persuasive  upon  the  question  in  this 
case,  because  none  of  the  contracts  in  either  of  the  cases  cited 
contain  the  clear  and  conclusive  agreement  which  has  been  re- 
cited. There  is  a  sound  reason  for  limiting  the  accidental  deaths 
occurring  more  than  ninety  days  after  the  accidents  for  which 
an  insurance  company  agrees  to  become  liable  to  those  caused 
by  accidents  which  are  followed  by  immediate,  complete  and 
continuous  disability.  The  proportion  of  deaths  that  are  caused 
by  accidents  independently  of  all  other  causes  is  small.  All  die, 
but  most  deaths  are  caused  by  disease  or  by  causes  other  than 
accidents.  It  is  not  difficult  to  prove  by  the  mistaken  opinions 
of  witnesses  that  a  death  which  occurs  more  than  ninety  days 
after  an  accident  which  was  not  followed  by  immediate  and 
continuous  disability  was  caused  by  that  accident  independently 
of  all  other  causes,  even  when  the  truth  is  that  it  was  caused 
by  disease  alone,  or  by  disease  and  the  accident.  It  was  un- 
doubtedly to  guard  itself  against  recoveries  for  such  deaths  and 
to  restrict  its  liability,  as  it  had  the  moral  and  legal  right  to  do, 
to  the  liability  for  deaths  occurring  more  than  ninety  days 
after  the  accidents  to  those  in  which  the  immediate,  complete, 
and  continuous  disability  of  the  victims  after  the  accidents  pre- 
sented physical  evidence  that  the  accidents  were  the  cause  there- 
of, that  the  company,  while  it  contracted  without  condition  to 
pay  $5,000  for  the  accidental  death  of  the  insured  occurring 
within  ninety  days  after  the  accident,  limited  its  liability  to  pay 
for  his  accidental  death  occurring  more  than  ninety  days  after 
the  accident  and  within  two  hundred  weeks  thereof  by  the  ex- 
press condition  that  the  injuries  caused  by  the  accident  should 
immediately,  wholly,  and  continuously,  until  his  death,  disable 
him  from  performing  any  duty  pertaining  to  his  occupation. 

[2]  A  consideration  of  the  reason  for  this  provision  of  the 
policy  and  of  the  general  rules   for  the  construction  of  con- 
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tracts)  however,  while  persuasive,  is  not  controlling  in  the  case 
in  hand,  for  the  terms  of  the  policy  are  free  from  ambiguity  or 
uncertainty,  and  this  case  falls  under  the  familiar  rule  that, 
where  the  terms  of  a  contract  are  unambiguous  and  plain,  they 
must  be  held  to  mean  what  they  clearly  express,  and  no  room 
is  left  for  construction.  Imperial  Fire  Ins.  Co.  vs.  Coos 
County,  151  U.  S.  452,  463,  14  Sup.  Ct.  379,  38  L.  Ed.  231; 
Liverpool  &  London  &  Globe  Ins.  Co.  vs.  Kearney,  94  Fed.  314, 
319,  36  C.  C.  A.  265;  Delaware  Ins.  Co.  vs.  Greer,  120  Fed. 
916,  921,  57  C.  C.  A.  188,  61  L.  R.  A.  137. 

Stripped  of  some  of  its  verbiage,  the  plain  and  certain  con- 
tract of  this  insurance  company  by  its  policy  was  to  pay  to  the 
plaintiff,  the  beneficiary  named  therein,  $5,000  on  account  of  the 
death  of  the  insured  occurring  within  ninety  days  after  the  acci- 
dent which  alone  caused  it,  and  to  pay  her  $5,000  on  account  of 
his  death  occurring  more  than  ninety  days  and  within  two  hun- 
dred weeks  after  the  accident  which  alone  caused  it,  if  the  bodily 
injuries  inflicted  by  that  accident  immediately,  wholly,  and  con- 
tinuously disabled  and  prevented  him  from  performing  any  and 
every  duty  pertaining  to  his  occupation.  The  plaintiff  admits  by 
her  complaint  that  the  death  of  the  insured  did  not  occur  within 
ninety  days  after  the  accident  which  caused  it  and  that  the 
bodily  injuries  caused  by  that  accident  did  not  immediately, 
wholly,  or  continuously  thereafter  disable  or  prevent  him  from 
pnerforming  for  several  months  duties  pertaining  to  his  occupa- 
tion. The  death  of  the  insured  was  not,  therefore,  one  of  those 
on  account  of  which  the  insurance  company  agreed  to  make  a 
payment  to  the  beneficiary,  and  the  judgment  below  must  be 
affirmed. 

It  is  so  ordered. 


♦•♦ 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division.     First  Department. 


CASUALTY   CO.   OF   AMERICA 
vs. 
UNITED  STATES  CASUALTY  CO*   . 

1.  INSURANCE— REINSURANCE— ACTIONS  UPON  CONTRACTS 

OF  REINSURANCE— EVIDENCE. 
In  an  action  upon  a  reinsurance  contract,  evidence  heid  not  to  sustain  a 

finding  that  a  clause  exempting  the  reinsurer  from  liability  for  ac- 

♦  Decision  rendered,  April  3,  1914.    146  N.  Y.  Supp.  957. 


Digitized  by 


Google 


824  Insurance  Law  Journal  Vol.  43.        [June,  1914. 

cidental  injuries  occurring  to  the  insured  while  on  a  trip  to  Alaska 
was  omitted  from  the  reinsurance  contract  by  mistake. 
(For  other  cases,  see  Insurance,  Cent.  O'lg.  §  1823;  Dec.  Dig.  §  686.) 

2.  INSURANCE  —  REINSURANCE  —  CONTRACT  —  CONSTRUC- 
TION. 

An  insurance  company  insured  the  insured  against  accidental  injuries 
from  1904  to  1909,  but  each  year  issued  a  new  policy  based  upon  a 
new  application.  A  reinsurance  company  issued  separate  contracts  of 
reinsurance  for  each  of  the  policies  issued ;  such  contracts  being  based 
upon  the  policy  and  application  for  that  particular  year.  Held,  that 
each  policy  was  a  new,  separate,  and  independent  contract,  and  like- 
wise each  reinsurance  contract  constituted  also  a  new  contract  to  be 
read  with  the  application  and  policy  for  that  year. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1811,  1812,  1818,  1819; 
Dec.  Dig.  §  679.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Casualty  Company  of  America  against  the  United 
States  Casualty  Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  Ingraham,  P.  J.,  and  Qarke,  Scott,  Dowling,  and 
Hotchkiss,  JJ. 

Theodore  H.  Lord,  of  New  York  City,  for  Appellant. 
Abraham  L.  Gutman,  of  New  York  City,  for  Respondent. 

» 

Scott,  J. 
One  Henry  G.  Elliott  was  insured  by  the  plaintiff  from  May, 
1904,  until  December,  1909,  the  date  of  his  death,  against  acci- 
dental injuries  and  death  by  accident.  He  held  successive  poli- 
cies of  insurance  each  being  issued  for  the  term  of  one  year. 
In  1905  and  1908  the  outstanding  policy  was  extended  for  one 
year  by  certificate.  In  1904,  1906,  1907,  and  1908  new  policies 
.  were  issued  upon  new  applications.  Defendant  by  contract  with 
plaintiff  reinsured  the  risk  each  year  to  the  extent  of  one-half 
thereof.  In  December,  1909,  Elliott  was  accidentally  killed 
while  on  a  visit  to  Alaska,  and  plaintiff  paid  the  amount  for 
which  he  was  insured  in  compliance  with  the  terms  of  its  out- 
standing policy  and  now  calls  upon  defendant  for  contribution 
in  accordance  with  the  terms  of  its  remsurance  contract.  De- 
fendant by  way  of  counterclaim  asks  that  its  contract  of  rein- 
surance be  reformed  by  inserting  a  clause  therein  relieving  the 
defendant  from  liability  in  case  the  said  Elliott  should  sustain 
accidental  injuries,  fatal  or  nonfatal,  or  suffer  disease  or  illness 
while  outside  of  the  limits  of  Canada,  Europe,  and  the  United 
States;  the  territory  of  Alaska  not  to  be  included  as  a  part  of 
the  United  States.  It  is  alleged,  and  the  court  at  special  term 
has  so  found,  that  it  was  the  intention  of  both  parties  to  the 
reinsurance  contract  outstanding  at  the  time  of  Elliott's  death 
that  this  clause  should  be  inserted  therein,  and  that  its  omission 
was  due  to  mutual  mistake. 
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[1]  The  basic  facts  are  undisputed,  and  are  proven  by  written 
evidence;  the  only  controversy  being  as  to  the  deductions  to  be 
drawn  from  them. 

It  appears  that  separate  contracts  of  reinsurance  were  exe- 
cuted whenever  new  policies  were  issued  or  old  policies  ex- 
tended by  plaintiff.  In  each  instance  when  plaintiff  issued  a 
new  policy  upon  a  new  application,  copies  of  the  application  and 
the  policy  were  furnished  to  defendant  and  constituted  the  basis 
upon  which  its  contract  of  reinsurance  was  made. 

In  1914  it  appeared  from  Elliott's  application  for  insurance 
that  he  contemplated  a  trip  to  Alaska,  and  defendant,  noticing 
this,  declined  to  reinsure  the  risk  unless  it  should  be  exempted 
from  liability  in  case  of  death  or  injury  in  Alaska.  Plaintiff, 
having  an  agreement  with  Elliott  that  its  polcy  should  not  be 
effective  while  the  insured  was  in  Alaska,  undertook  in  writing 
that  if  defendant  should  reinsure  the  risk  it  should  not  be 
bound  thereon  outside  the  limits  of  the  United  States,  Canada, 
and  Europe;  Alaska  not  included.  Upon  this  undertaking,  de-- 
fendant  reinsured  the  risk  assumed  by  plaintiff  by  its  policy  of 
1904.  The  next  application  made  by  Elliott  was  in  1906,  and 
neither  in  this  application,  nor  in  those  made  by  him  in  1907  or 
1908,  was  there  any  statement  that  he  contemplated  a  visit  to 
Alaska.  On  the  contrary,  in  each  of  those  applications  he 
stated  in  effect  that  he  did  not  contemplate  any  special 
journey  or  hazardous  undertaking.  It  is  doubtless  ow- 
ing to  this  fact  that  no  special  agreement  excluding  in- 
juries or  death  while  in  Alaska  was  made  between  Elliott  and 
the  plaintiff  nor  between  plaintiff  and  defendant.  Upon  these 
facts  the  court  at  special  term  arrived  at  the  conclusion  that  it 
was  the  intention  of  the  parties  that  the  clause  exempting  de- 
fendant from  liability  in  case  of  death  or  accident  in  Alaska 
should  be  inserted  in  each  of  the  successive  contracts  of  reinsur- 
ance and  that  its  omission  was  due  to  a  mutual  mistake.  This 
conclusion  was  arrived  at  by  considering  each  successive  contract 
of  reinsurance  as  a  mere  continuation  of  the  first  contract  of 
reinsurance  issued  in  1904  and  subject  to  the  express  qualifica- 
tions attached  to  that  contract. 

[2]  We  are  unable  to  agree  either  with  the  conclusions  or  with 
the  grounds  upon  which  it  was  arrived  at.  In  our  view  each 
policy  issued  by  plaintiff,  at  least  each  of  those  issued  in  1904, 
1906,  1907,  and  1908,  was  a  new,  separate,  and  independent  con- 
tract, based  upon  a  newr  application  which  constituted  a  part  of 
the  contract  of  insurance.  In  the  same  way  each  contract  of  re- 
insurance executed  by  defendant,  at  least  in  the  years  mentioned, 
constituted  a  new,  separate,  and  independent  contract  based  upon, 
and  to  be  read  in  connection  with,  the  application  made  to  plaintiff 
in  the  particular  year  and  the  new  policy  issued  by  it  upon  such 
application.    The  mere  fact  that  in  its  letter  inviting  reinsurance 
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in  each  year  plaintiff  referred  to  the  proposed  contract  as  a 
"renewal"  of  a  former  contract  did  not  serve  to  so  link  the  suc- 
cessive contracts  together  as  to  attach  -to  each  the  special  exemp- 
tion from  liability  agreed  to  when  the  first  contract  for  reinsur- 
ance was  executed.  There  was  a  very  special  reason  in  1904  why 
the  defendant  should  insist  upon  and  receive  an  exemption  from 
liability  in  case  of  death  or  accident  in  Alaska,  to  wit,  the  de- 
clared intention  of  the  insured  to  make  a  visit  to  Alaska.  That 
reason  did  not  exist  in  any  of  the  subsequent  years,  and  we  find  it 
imposs^jle  to  believe  that  either  plaintiff  or  defendant  intended  in 
1908  to  include  in  the  reinsurance  contract  a  proviso  against  lia- 
bility which  neither  had  reason  to  anticipate.  The  truth  undoubt- 
edly is  that  both  plaintiff  and  defendant  were  misled  by  Elliott's 
declaration  that  he  contemplated  no  special  journey  and  for  this 
reason  omitted  to  safeguard  themselves  against  a  loss  resulting 
from  a  visit  to  Alaska. 

The  result  that  the  judgment  appealed  from  must  be  reversed, 
with  costs,  and  the  counterclaim  of  defendants  dismissed.  It  is 
obvious  that  the  basic  facts  cannot  be  changed  upon  a  new  trial, 
and  we  do  not  understand  that  defendant  contests  its  liability  if 
the  reinsurance  contract  be  not  reformed.  Judgment  will  there- 
fore be  given  for  plaintiff,  with  costs. 

The  appropriate  modification  and  reversal  of  the  findings  of 
fact,  and  the  new  findings  to  be  made,  will  be  passed  upon  on  the 
settlement  of  the  order.    All  concur. 


♦  •♦ 


GROGAN  vs,  TRAVELERS    INS.  CO.  of  Hartford,  Conn.* 
(Court  of  Appeals  of  Colorado.) 

1.  INSURANCE  —  ACCIDENT  INSURANCE  —  RENEWAL  OF 
POLICY— REFUSAL. 

A  letter  written  by  insured  to  a  soliciting  agent,  who  had,  without  in- 
sured's request,  paid  a  renewal  premium  for  him,  stating  that  he  was 
sorry  to  have  been  of  so  much  trouble,  and  would  return  the  renewal 
receipt,  and  was  sorry  that  the  agent  advanced  the  amount  of  the 
policy,  as  "I  did  not  intend  to  renew  it  thj^  year,"  and  hence  was  not 
sending  the  amount  due  on  the  policy,  since  its  lapse,  as  requested, 
was  a  refusal  to  renew  the  policy,  preventing  his  beneficiary  from 
thereafter  recovering  for  his  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  276-291;  Dec.  Dig.  §  145. 

♦Decision  rendered,  Feb.  11,  1914.     Rehearing  denied,  April  13,  1914. 
139  Pac.  Rep.  1045. 
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2.  INSURANCE  —  ACCIDENT  INSURANCE  —  RENEWAL  —  AC- 

CEPTANCE. 

Insured,  by  receiving  a  renewal  receipt  and  letters  of  the  soliciting  agent 
asking  him  to  renew  the  policy,  and  holding  them  until  he  was 
notified  that  the  agent  had  advanced  the  premiums  and  attempted  to 
renew  it  for  insured,  did  not  assent  to  the  acceptance  of  a  renewal 
policy,  but,  rather,  declined  it. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  276-291 ;  Dec.  Dig,  §  145.) 

3.  CONTRACTS— ASSENT—NECESSITY. 

There  must  be  a  mutual  assent  of  the  parties  to  constitute  a  binding  con- 
tract. 
(For  other  cases,  see  Contracts,  Cent.  Dig.  §§  61-66;  Dec.  Dig.  §  15.) 

4.  INSURANCE  —  ACCIDENT  INSURANCE  —  ACTIONS  —  SUF- 

FICIENCY OF  EVIDENCE. 
Evidence,  in  an  action  on  an  accident  policy,  held  not  to  show  a  valid 

renewal  by  insured,  but  merely  an  attempt  by  the  soliciting  agent  to 

renew  the  policy  by  herself  paying  the  premiums  without  insured's 

consent. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig. 

§665.) 
Morgan,  J.,  dissenting. 

Error  to  District  Court,  Denver  County;  Greeley  W.  Whitford, 
Judge. 

Action  by  Alice  S.  Grogan  against  the  Travelers  Insurance  Company 
of  Hartford.  Connecticut.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Toney  &  Toney,  (jcorge  S.  Redd,  and  Bert  Martin,  all  of  Denver,  for 
Plaintiff  in  Error. 

Goudy  &  Twitchell  and  J.  H.  Burkhardt,  all  of  Denver,  for  De- 
fendant in  Error. 


♦  ♦♦ 


MUTUAL    TRUST    &    DEPOSIT    CO.    vs.    TRAVELERS' 

PROTECTIVE  ASS'N  OF  AMERICA.     (No.  7,760.)* 

(Appellate  Court  of  Indiana.) 

1.  INSURANCE— LIFE    INSURANCE  — P  ROOFS    OF    DEATH- 

WAIVER. 
The  rejection  of  the  proofs  of  death  after  the  time  within  which  they 

are  required  does  not  show  a  waiver  on  the  part  of  the  insurer  of 

the  right  to  demand  proofs  of  death. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1963-1965;  Dec.  Dig.  §  789.) 

2.  APPEAL   AND    ERROR  — MUTUAL    BENEFIT    INSURANCE- 

ACTIONS— COMPLAINT. 
Where,  in  an  action  on  a  benefit  certificate,  one  paragraph  of  the  com- 
plaint alleged  that  the  insured  and  plaintiff  duly  performed  all  the 

♦  Decision  rendered,  April  9,  1914.    104  N.  E.  Rep.  880. 
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conditions  on  their  part,  and  duly  notified  defendant  of  the  death 
of  insured,  and  made  proof  thereof,  as  required  by  the  regulations  of 
the  insurer,  and  that  payment  of  the  amount  due  was  refused  and 
liability  denied  by  defendant,  it  was  not  error  to  strike  out  another 
paragraph,  which  alleged  that  such  notices  and  proof  were  re- 
ceived and  accepted,  without  objection,  by  defendant  at  its  princi- 
pal office,  and  retained  until  a  subsequent  day,  when  the  proofs 
were  rejected,  and  payment  of  the  claim  refused,  and  that  defend- 
ant's agent,  after  having  ascertained  the  circumstances  of  insured's 
death,  denied  liability;  and  all  the  allegations  stricken  out  being 
susceptible  of  proof  under  the  paragraph  remaining. 
(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4110-4114;  Dec. 
Dig.  §  1042.) 

3.  INSURANCE— LIFE    INSURANCE— PROOFS    OF    DEATH- 

WAIVER. 
Where  a  claim  on  a  benefit  certificate  was  rejected  on  the  ground  that 

insured   committed   suicide,   there  was   a   waiver   of   defects   in  the 

proofs  of  death. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1963-1965;  Dec.  Dig.  §  789.) 

4.  TRIAL— VERDICT— SPECIAL  INTERROGATORIES. 

In  passing  on  a  motion  for  judgment  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict,  the  court  can  only  consider  the 
issues  made  by  the  pleadings,  the  general  verdict,  the  interrogatories, 
and  the  answers  thereto. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  857-860,  875,  878;  Dec.  Dig.  § 
359.) 

5.  TRIAI^VERDICT— PRESUMPTION. 

Every  presumption  is  indulged  in  favor  of  the  general  verdict,  and  the 
answers  to  special  interrogatories  will  not  be  held  in  irreconcilable 
conflict,  if  they  may  be  harmonized  and  made  consistent  with  it  by 
any  evidence  possible  under  the  issues. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §§  857-860,  875,  878;  Dec.  Dig.  { 
359.) 

6.  TRIAL-VERDICT— SETTING  ASIDE. 

Where  the  answers  to  special  interrogatories  are  inconsistent  or  con- 
tradictory, they  nullify  each  other,  and  do  not  affect  the  general 
verdict. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §  856;    Dec.  Dig.  §  358.) 

7.  INSURANCE— ACTIONS— DEFENSES. 

If  a  loss  is  within  a  warranty  or  exception,  in  a  benefit  certificate,  it 
must  be  pleaded  affirmatively  by  defendant,  and  is  not  available 
under  a  general  denial,  unless  the  complaint  contains  averments  put- 
ting such  matters  in  issue. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec.  Dig.  §  815.) 

8.  INSURANCE— ACTIONS— MATTERS  IN  ISSUE. 

In  an  action  on  a  benefit  certificate,  where  the  complaint  alleged  that 
death  was  the  result  of  an  accident  causing  visible  marks,  and  a 
copy  of  the  by-laws  was  attached,  declaring  that  the  insurer  should 
not  be  liable,  unless  the  injury  produced  a  visible  mark  on  the  body, 
a  general  denial  put  in  issue  the  question  whether  there  were  such 


Digitized  by 


Google 


A.&H.]      Mut.  Trust  &  Dep,  Co.  vs.  Travelers'  &c.  829 

visible  marks  on  the  bod}',  even  though  the  allegations  as  to  visible 
marks  were  unnecessary. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1996-1998;  Dec.  Dig.  §  815.) 

9.  INSURANCE— ACCIDENT  INSURANCE— DEFENSES. 

Where  a  benefit  certificate  provided  that  there  could  be  no  recovery,  un- 
less the  accident  causing  death  should  leave  a  visible  mark  on  the 
body,  the  insurer  is  liable  where  the  injury  caused  visible  marks  on 
the  body,  even  though  they  were  later  obliterated,  and  did  not  ap- 
pear after  death. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1955,  1957-1959;  Dec.  Dig. 
§  787.) 

10.  INSURANCE— GENERAL  VERDICT— SPECIAL  INTERROGA- 
TORIES. 

In  an  action  on  a  benefit  certificate,  providing  that  the  insurer  should 
not  be  liable,  unless  the  injury  causing  death  produced  visible  marks 
on  the  body,  there  was  a  general  verdict  for  the  beneficiary,  and  the 
jury,  in  their  answers  to  special  interrogatories,  declared  that  in- 
sured died  by  reason  of  a  dislocated  neck,  but  that,  at  the  time  of 
his  death  and  after  his  death,  there  was  no  visible  mark  of  injury 
on  his  body.  Held  that,  as  the  mark  caused  by  the  dislocation  might 
have  been  obliterated  at  the  time  of  insured's  death  or  thereafter, 
the  answers  to  the  special  interrogatories  were  not  so  inconsistent 
with  the  general  yerdict  as  to  warrant  a  judgment  for  defendant 
notwithstanding  the  verdict. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  2011;   Dec.  Dig.  §  827.) 

11.  INSURANCE  — ACCIDENT  INSURANCE— PROVISIONS- 
CONSTRUCTION— "VISIBLE.'' 

A  provision  in  a  benefit  certificate  that  the  insurer  shall  not  be  liable, 
unless  the  injury  produces  a  visible  mark  on  the  body,  the  body 
itself  not  being  deemed  such  a  mark  in  case  of  death,  will  be  most 
strongly  construed  against  the  insurer,  and  it  cannot  escape  liability 
where  insured  met  his  death  in  a  violent  accident,  the  results  of 
which  are  discoverable  by  examination;  the  term  "visible"  being 
used  in  the  broad  sense  of  perceptible,  discernible,  clear,  distinct,  and 
evident. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1955,  1957-1959;  Dec.  Dig. 
§  787.) 

(For  other  definitions,  sec  Words  and  Phrases,  vol.  8  p.  7329.) 

12.  EVIDENCE^JUDICIAL  NOTICE. 

The  court  cannot  take  judicial  notice  that  the  dislocation  of  a  neck, 
from  which  death  results,  will  cause  a  visible  mark  on  the  body  fol- 
lowing the  injury,  within  a  provision  exempting  the  insurer  from 
liability  in  case  there  is  no  such  mark. 

(For  other  cases,  see  Evidence,  Cent.  Dig.  §  19;   Dec.  Dig.  §  14.) 

Shea,  P.  J.,  dissenting. 

On  motion   for  rehearing.     Rehearing  granted,  and  former  opinion 
overruled,  and  judgment  reversed. 

For  former  opinion,  see  100  N.  E.  451. 


Vol.  XLIII.— 64 
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STATE  vs.  CONTINENTAL  CASUALTY  CO.* 
(Supreme  Court  of  Louisiana.) 

1.  INSURANCE— LICENSE  TAX. 

Act  No.  50  of  1902  provides  certain  conditions  "to  form  insurance  com- 
panies *  *  ♦  for  any  of  the  following  purposes,"  and  then  goes 
on  to  enumerate  the  various  kinds  of  insurance  that  belong  to  the 
eleven  groups  designated  by  the  act.  In  the  fifth  group  is  included 
insurance  "against  sickness,  bodily  injury  or  death  by  accident,"  and 
therefore  any  company  carrying  on  the  business  of  insuring  against 
all  of  these  contingencies  is  carrying  on  but  a  single  business,  and 
need  pay  but  a  single  license  tax. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  6;   Dec.  Dig.  §  7.) 

2.  INSURANCE— LICENSE  TAX. 

That  clause  in  section  9  of  Act  No.  171  of  1898  providing  that  "any 
other  insurance  not  otherwise  provided  for"  in  that  act  shall  bi 
subject  to  a  tax  can  have  no  application  to  the  insurance  "against 
sickness,  bodily  injury,  or  death  by  accident,"  because  such  insur- 
ance is  otherwise  provided  for  by  Act  No.  50  of  1902. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  6;   Dec.  Dig.  §  7.) 

3.  LICENSE  TAX— INSURANCE. 

The  decision  in  the  case  of  the  State  vs.  Maryland  Casualty  Co.,  133  La. 
146,  62  South.  606,  is  not  decisive  of  the  present  case,  and  is  not 
authority  for  subjecting  defendant  to  two  licenses,  because  in  the 
cited  case  the  defendant  admitted  that  it  owed  two  license  taxes, 
and  therefore  judgment  was  naturally  rendered  against  it  for  both 
of  them. 

Appeal  from  Civil  District  Court,  Parish  of  Orleans;  Thomas  C.  W. 
Ellis,  Judge. 

Action  by  the  State  against  the  Continental  Casualty  Company,  for 
an  additional  license.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  dismissed. 

Gustave  Lemle,  of  New  Orleans  (Manton  Maverick  and  M.  P.  Cor- 
nelius, both  of  Chicago,  111.,  of  counsel),  for  Appellant. 
W.  W.  Westerfield,  of  New  Orleans,  for  Appellee. 

♦Decision  rendered,  Feb.  16,  1914.    Rehearing  denied,  March  16,  1914. 
64  South.  Rep.    Syllabus  by  the  Court. 
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BEANE  vs.  CONTINENTAL  CASUALTY  CO.  (No.  16,540.)* 
(Supreme  Court  of  Mississippi.) 

1.  INSURANCE— ACCIDENT  INSURANCE— CONSTRUCTION  OF 

CONTRACT— CHANGE  OF  OCCUPATION. 

An  accident  insurance  policy  provided  that,  if  insured  was  killed  or  in- 
jured after  having  changed  to  a  more  hazardous  occupation,  the 
liability  should  be  only  for  such  portion  of  the  indemnity  as  the 
pr^ium  paid  would  purchase  at  the  rate  for  the  more  hazardous 
occupation.  The  insurer's  manual  classified  the  occupation  of  freight 
brakeman  as  more  hazardous  than  that  of  freight  conductor,  and  pro- 
vided that  in  case  of  more  than  one  occupation  that  of  the  greatest 
hazard  would  determine  the  classification.  Deceased,  who  gave  his 
occupation  as  a  freight  conductor,  afterwards  changed  to  a  freight 
brakeman,  or  freight  extra  conductor  and  brakeman,  and  after  re- 
turning from  a  trip  as  freight  brakeman  was  accidentally  killed 
while  off  duty.  Held,  that  the  beneficiary  was  entitled  only  to  the 
indemnity  which  the  premium  paid  would  purchase  for  the  more 
hazardous  occupation,  and  that  the  fact  that  he  was  killed  while  off 
duty  was  immaterial  in  determining  the  amount  of  indemnity. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1309,  1316,  1317;  Dec.  Dig.. 
§530.) 

2.  INSURANCE— ACCIDENT  INSURANCE— CONSTRUCTION  OF 

CONTRACT. 

A  provision  in  an  accident  insurance  policy  for  a  smaller  indemnity  in 
case  the  insured  is  injured  while  engaged  in  an  occupation  more 
hazardous  than  that  specified  in  his  application  is  reasonable,  and 
will  be  enforced  by  the  courts;  the  provision  being  regarded  as  a 
special  contract,  contemplating  a  future  change  of  occupation. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1309,  1316,  1317;  Dec.  Dig. 
§530.) 

Appeal  from  Circuit  Court,  Bolivar  County;    Sam  C.  Cook,  Judge. 
Action   by   Mrs.   Anna   L.   Beane   against   the   Continental   Casualty 
Company.    From  the  judgment,  plaintiff  appeals.    Affirmed. 

Sillers,  Owen  &  Sillers,  of  Rosedale,  for  Appellant. 
G.  Q.  Whitfield,  of  Jackson,  and  M.  P.  Cornelius,  of  Chicago,  111., 
for  Appellee. 

*  Decision  rendered,  March  23,  1914.    64  South.  Rep.  732. 


»♦♦ 


REDDICK  vs.  NORTHERN  ACCIDENT  CO.  et  al* 
(Springfield  Court  of  Appeals.    Missouri.) 

1.  INSURANCE-CONTRACTS— CONSTRUCTION— "WAGES." 
An  accident  and  health  policy  made  assured's  statements  in  the  applica- 

♦  Decision  rendered,  March  28,  1914.    165  S.  W.  Rep.  354. 
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tion  a  part  thereof,  and  provided  that  the  monthly  indemnity  should 
not  exceed  the  money  value  of  assured's  time.  Assured  stated  in 
the  application  that  his  monthly  "wages"  were  $70  a  month,  while  at 
the  time  he  received  for  services  as  clerk  only  $40.  He  was  receiv- 
ing at  the  time  $30  a  month  from  a  farm  he  owned.  Held,  that  as- 
sured, sustaining  a  personal  injury,  was  entitled  only  to  recover  an 
amount  based  on  an  earning  capacity  of  $40  a  month,  since  "wages," 
which  is  compensation  given  to  a  hired  person  for  his  services,  docs 
not  include  income. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1309,  1316,  1317;  Dec 
Dig.  §  530.) 

(For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  736^7373, 
7831.) 

2.  INSURANCE  — ACCIDENT  INSURANCE  — DEFENSES  — BUR- 

DEN  OF  PROOF. 

An  insurer,  seeking  to  escape  liability  on  an  accident  policy  providing 
for  monthly  indemnity  for  loss  of  time  resulting  from  bodily  in- 
juries, on  the  ground  that  assured  sustained  an  injury  while  tmder 
the  influence  of  intoxicating  liquor,  or  in  consequence  thereof,  has 
the  burden  of  proving  the  defense. 

(For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §|  4075-4088;  Dec. 
§646.) 

3.  APPEAI,  AND  ERROR— HARMLESS  ERROR  —  ERRONEOUS 

RULINGS  ON  PLEADING. 
The  error,  if  any,  in  permitting  plaintiff  to  file  a  reply  out  of  time  will 

not  be  considered,  where  the  reply  was  unproven. 
(For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4075-4088;    Dec 

Dig.  §  1039.) 

Appeal  from  Circuit  Court,  Greene  County;   Guy  D.  Kirby,  Judge. 

Action  by  Samuel  Reddick  against  the  Northern  Accident  Company 
and  another.  From  a  judgment  for  plaintiff,  defendants  appeal.  Con- 
ditionally affirmed. 

Williams  &  Gait,  of  Springfield,  for  Appellants. 
A.  B.  Lovan,  of  Springfield,  for  Respondent. 


■♦t^- 


HACKLER  vs,  INTERNATIONAL  TRAVELERS'  ASS'N.* 
(Court  of  Civil  Appeals  of  Texas.    Texarkana.) 

1.  TRIAI^QUESTION  FOR  COURT. 

In  an  action  on  an  accident  policy,  where  the  question  for  determination 
was  whether  an  amendment  to  a  by-law  set  up  as  a  defense  was  duly 
adopted,  and  the  evidence  as  to  the  adoption  was  without  dispttte, 
the  court  should  decide  the  question  as  a  matter  of  law. 

(For  other  cases,  see  Trial,  Cent.  Dig.  §  336;   Dec  Dig.  §  141.) 

♦  Decision  rendered,  March  12,  1914.    165  S.  W.  Rep.  44. 
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2.  INSURANCE— MUTUAL  ACCIDENT  ASSOCIATION— AMEND- 

MENT  TO  BY-LAWS. 

A  notice  sent  by  a  mutual  assessment  accident  association,  informing 
the  members  that  proposed  amendments  to  the  by-laws  would  be 
acted  on  at  the  regular  monthly  meeting  of  the  directors,  Saturday, 
December  9th,  is  not  sufficient  under  Rev.  St.  1911,  art.  4800,  de- 
claring that  before  the  adoption  of  any  by-laws  or  amendments,  the 
same  must  be  mailed  to  all  members  of  the  association,  together 
with  a  notice  of  the  time  and  place  when  they  would  be  considered, 
for  the  notice  did  not  inform  the  members  of  the  hour  of  the  meet- 
ing, or  where  it  would  be  held,  and  the  directors,  unless  otherwise 
prevented  by  the  by-laws,  have  the  power  to  select  the  place  of 
meeting. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  65;  Dec.  Dig.  §  54.) 

3.  CORPORATIONS— DIRECTORS— POWERS. 

Unless  the  by-laws  otherwise  prescribe,  the  directors  of  a  corporation 
may  select  the  place  of  meeting,  and  they  are  not  bound  to  meet  at 
the  principal  place  of  business  of  the  corporation. 

(For  other  cases,  sec  Corporations,  Cent.  Dig.  §§  1192,  1205,  1206:  Dec 
Dig. -§298.) 

4.  INSURANCE  — MUTUAL    ACCIDENT    ASSOCIATION— BY- 

LAWS— AMENDMENTS. 

Where  the  notice  that  proposed  amendments  to  the  by-laws  of  a  mutual 
assessment  accident  association  would  be  considered  at  the  next 
regular  meeting  of  the  directors  did  not  specify  the  place  of  meet- 
ing, that  a  member,  who  claimed  that  the  notice  was  insufficient  un- 
der the  statute  to  render  thd  adoption  of  the  amendments  of  any 
effect  against  him,  knew  the  location  of  the  main  office  of  the  asso- 
ciation, at  which  place  the  meeting  was  actually  held,  is  immaterial, 
and  cannot  validate  the  defective  notice. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  65;   Dec.  Dig.  §  54.) 

Appeal  from  Dallas  County  Court;   W.  F.  Whitehurst,  Judge. 

Action  by  George  Henry  Hackler  against  the  International  Trav- 
elers' Association.  From  a  judgment  for  defendant,  plaintiff^  appeaU. 
Reversed  and  rendered. 

Wood  &  Wood,  of  Dallas,  for  Appellant. 
Seay  &  Seay,  of  Dallas,  for  Appellee. 
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CASUALTY,  SURETY  AND  MISCELLANEOUS. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Seventh  Circuit. 


AMERICAN  CEREAL  CO. 

vs. 

LONDON  GUARANTEE  &  ACCIDENT  CO.     (No.  2,029.)* 

1.  INSURANCE  — LIABILITY    INSURANCE— LIABILITIES    COV- 

ERED—''CONTINGENT  LIABILITY." 

Under  a  contract  to  indemnify  plaintiff  against  loss  arising  solely  from 
its  contingent  liability  as  owner  for  injuries  to  any  person  during  the 
construction  of  a  building,  resulting  from  the  negligence  of  any  con- 
tractor or  subcontractor,  and  containing  an  agreement  that  the  work 
was  to  be  done  by  contract  at  the  risk  of  the  contractor  or  sub- 
contractors and  that  assured  had  not  and  would  not  voluntarily  as- 
sume any  liability  for  loss  on  account  of  injuries  by  reason  of  the 
negligence  of  any  contractor  or  subcontractor,  the  insurer  was  lia- 
ble only  for  injuries  for  which  plaintiff  was  contingently  liable  as 
owner,  and  not  for  injuries  for  which  he  was  directly  liable  as  doer 
or  causer  of  the  negligent  act,  since  a  "contingent  liability"  is  one 
depending  upon  an  uncertain  event  (citing  Words  and  Phrases,  voL 
2,  p.  1501). 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1144;   Dec.  Dig.  §  435.) 

2.  INSURANCE— ACTIONS— DECLARATION— LOSS  AND  CAUSE 

THEREOF. 

In  an  action  on  a  contract  indemnifying  the  owner  of  a  building  from 
loss  arising  solely  from  its  contingent  liability  as  owner  for  injuries 
caused  by  the  negligence  of  any  contractor  or  subcontractor,  a  dec- 
laration, alleging  that  O.  suffered  injuries  by  reason  of  the  construc- 
tion of  such  building  from  which  he  thereafter  died,  and  that  his 
administrator  had  sued  such  owner  and  others  for  damages  for 
causing  his  death,  failed  to  show  that  the  owner  was  "contingently 
liable"  for  the  injuries,  since  they  might  have  been  due  to  the  fault 
of  himself  or  of  others  for  whose  negligence  he  was  not  answerable 
as  owner. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1575-1580,  1584-1586,  1592, 
1598;    Dec.  Dig.  §  629.) 

3.  INSURANCE— ACTIONS— DECLARATION— LOSS  AND  CAUSE 

THEREOF. 
In  an  action  on  a  contract  to  indemnify  plaintiff  against  loss  arising 
from  its  contingent  liability  as  owner  of  a  building  for  injuries  due 
to  the  negligence  of  any  contractor  or  subcontractor,  a  declaration, 
alleging  injuries  caused  by  the  construction  of  such  building,  for 
which  insured  and  others  were  sued,  without  showing  that  insured 
was  contingently  liable  therefor,  and  further  alleging  that  the  in- 
surer assumed  the  obligation  to  defend  the  action  and  conducted 
the  defense  until  after  the  trial  thereof  before  a  jury,  that  after 

♦Decision  rendered,  Jan.  6.  1914.    211  Fed.  Rep.  96. 
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the  trial  the  insurer  so  carelessly  and  negligently  conducted  the 
defense  as  to  cause  the  defendants  other  than  insured  to  be  dis- 
charged and  relieved,  and  that  after  the  trial  the  insurer  aban- 
doned the  defense  of  the  action  and  refused  to  defend  it  further^ 
failed  to  show  facts  estopping  the  insurer  from  relying  on  its  non- 
liability under  the  policy,  except  for  injuries  for  which  insured  was 
contingently  liable;  since,  if  insured  and  others  were  directly  liable^ 
there  being  no  contribution  or  recovery  over  among  the  joint  tort- 
feasors, the  dismissal  of  such  other  defendants  did  not  injure  in- 
sured, and,  it  not  being  alleged  that  a  verdict  was  returned  or  judg- 
ment entered  against  insured,  it  was  not  a  violent  supposition  that 
the  submission  of  the  case  was  set  aside  and  that  insured  came  into 
charge  of  the  defense  de  novo,  and  hence  it  did  not  appear  that  it 
was  misled  or  injured  by  the  insurer  undertaking  the  defense  of  the 
action. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1575-1580,  1584-1586,  1592, 
1598;   Dec.  Dig.  §  629.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;    Geo.  A.  Carpenter,  Judge. 

Action  by  the  American  Cereal  Company  against  the  London  Guar- 
antee &  Accident  Company.  Judgment  for  defendant  on  demurrer,  and 
plaintiff  brings  error.     Affirmed.  * 

Before  Baker,  Seaman,  and  Kohlsaat,  C.  JJ. 
f 

Jones,  Addingrton,  Ames  &  Seibold,  of  Chicago,  111.  (Keene  H.  Ad- 
dington  and  Walter  Hamilton,  both  of  Chicago,  111.,  of  counsel),  for 
Plaintiff  in  Error. 

Robert  J.  Folonie,  of  Chicago,  111.  (F.  J.  Canty,  of  Chicago,  111.,  of 
counsel),  for  Defendant  in  Error. 

Baker,  C.  J. 

Plaintiff  in  error  filed  a  declaration  in  three  counts  against  de- 
fendant to  recover  on  an  indemnity  contract.  A  demurrer  to  each 
count  was  sustained,  plaintiff  declined  to  plead  further,  and  the 
judgment  to  which  this  writ  of  error  is  addressed  was  there- 
upon entered. 

[1]  In  the  third  count  the  contract  is  set  out  in  haec  verba.  For 
the  sum  of  $50  defendant  agreed  to  indemnify  plaintiff  for 
one  year  "against  loss  arising  solely  from  its  contingent  liability  as 
general  contractor  or  owner  from  common  law  or  any  statute  for 
damages  on  account  of  bodily  injuries,  fatal  or  nonfatal,  acci- 
dentally suffered  by  any  person  or  persons  during  the  construction 
of  the  building  described  in  the  schedule  hereinafter  given,  and 
resulting  from  the  negligence  of  any  contractor  or  subcontractor 
engaged  in  the  construction  of  said  building,  subject  to  the  follow- 
ing special  and  general  agreements,  which  are  to  be  construed  as 
co-ordinate,  as  conditions." 

The  schedule  showed  that  plaintiff  was  the  owner  of  the  build- 
ing. 

Special  agreement  B  reads  :— 

"If  the  assured  is  the  owner  of  the  building  mentioned  in  the 
schedule,  it  is  agreed  that  all  the  work  of  constructing  the  same 
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is  to  be  done  by  contract  at  the  risk  of  the  contractor  or  sub- 
contractors and  that  the  assured  has  not  and  will  not  by  contract 
or  otherwise  voluntarily  assume  any  liability  for  loss  on  account 
of  bodily  injuries  suffered  by  any  person  or  persons  by  reason 
of  the  negligence  of  any  contractor  or  subcontractor." 

General  agreement  2  is  as  follows : — 

'*If  thereafter  any  suit  is  brought  against  the  assured  to  enforce 
a  claim  for  damages  on  account  of  an  accident  covered  by  this 
policy,  the  assured  shall  immediately  forward  to  the  head  office 
of  the  company  for  the  United  States  of  America  every  sum- 
mons or  other  process  as  soon  as  the  same  shall  have  been  served 
on  him,  and  the  company  will  at  its  own  cost  defend  against  such 
proceedings  in  the  name  and  on  behalf  of  the  assured,  or  settle 
the  same,  unless  it  shall  elect  to  pay  to  the  assured  the  indemnity 
provided  for  in  clause  A  of  the  special  agreements  as  limited 
therein." 

From  the  explicit  terms  of  this  contract  it  is  clear  that  there 
could  be  no  obligation  on  the  part  of  defendant  to  indemnify 
plaintiff  unless  during  the  construction  of  the  building  by  an  in- 
dependent contractor  some  one  accidentally  suffered  bodily  injury 
through  the  negligence  of  the  contractor  or  a  subcontractor,  for 
which  negligence  plaintiff  was  nowise  directly  liable  as  doer  or 
causer  of  the  negligent  act,  but  only  "contingently"  liable  as 
owner  of  the  building.  Compare  London  Guarantee  Co.  vs. 
Cereal  Co.,  251  III.  123,  95  N.  E.  1064,  where  this  very  form 
of  indemnity  contract  was  under  consideration.  See,  also,  Allen 
vs.  Gilman,  McNeil  &  Co.,  145  Fed.  881,  76  C.  C.  A.  265,  7  L. 
R.  A.  (N.  S.)  958;  Connollv  vs.  Bolster,  187  Mass.  266,  72  N. 
E.  981 ;  Frye  vs.  Bath  Gas  &  Electric  Co.,  97  Me.  241,  54  Atl.  395. 
59  L.  R.  A.  444,  94  Am.  St.  Rep.  500;  Cushman  vs.  Carbondale, 
122  Iowa,  656.  98  N.  W.  509;  Carter  vs.  ^Etna  Life  Insurance 
Co.,  76  Kan.  275,  91  Pac.  178,  11  L.  R.  A.  (N.  S.;  1155. 

A  "contingent"  liability  is  one  that  depends  upon  an  uncertain 
event,  as  the  liability  of  an  indorser  to  respond  for  the  default  of 
the  maker.  2  Words  and  Phrases,  1501 ;  State  ex  rel.  Breeden  vs. 
Sheets,  26  TJtah,  105,  72  Pac.  334;  Rosenbloom  vs.  Travelers' 
Insurance  Co.,  38  Misc.  Rep.  744,  78  N.  Y.  Supp.  1135.  Plain- 
tiff bargained  to  be  saved  from  loss,  not  through  its  own  negli- 
gence, but  only  through  its  contingent  liability  as  owner  of  the 
building  for  negligent  acts  of  the  independent  contractor  or  of 
those  under  him. 

[2]  Plaintiff's  only  allegations  tending  to  show  a  "contingent 
liability"  on  its  part  were  the  following : — 

"That  during  the  month  of  November,  1899,  and  within  the 
period  covered  by  said  contract  of  indemnity,  one  W.  L.  Over- 
houser,  a  resident  of  said  city  of  Cedar  Rapids,  did  accidentally 
suffer  bodily  injuries  during  and  by  reason  of  the  construction  of 
said  buildings  mentioned  and  described  in  said  contract  of  in- 
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demnity ;  that  thereafter  and  during,  to  wit,  the  said  month  of  No- 
vember, 1899,  said  W.  L.  Overhouser  died  as  the  result  of  such 
injuries ;  that  thereafter  one  Henry  Overhouser,  as  administrator 
of  the  estate  of  said  W.  L.  Overhouser,  did  institute  a  certain 
action  against  the  plaintiff  and  others  for  the  purpose  of  recover- 
ing damages  for  causing,  as  alleged,  the  death  of  said  W.  L. 
Overhouser." 

Plaintiff  failed  to  charge  that  Overhouser  was  injured  through 
the  negligence  of  an  independent  contractor  or  a  subcontractor 
under  circumstances  which  would  make  plaintiff  contingently 
liable  as  owner.  For  aught  that  appears,  Overhouser  may  have 
been  injured  through  the  fault  of  himself  or  of  others  for  whose 
negligence  plaintiff  as  owner  was  not  answerable  over.  There 
is  an  utter  failure  to  bring  the  alleged  breach  within  defendant's 
promise. 

'[3]  Notwithstanding  this  failure  to  make  out  a  case  under 
the  contract,  plaintiff  insists  that  subsequent  allegations  in  this 
count  preclude  defendant  from  relying  upon  the  terms  of  the 
contract.     These  allegations  are: — 

"That  the  defendant  assumed  the  obligation  to  defend  said 
action,  took  charge  and  control  of  the  defense  thereof,  and  con- 
ducted the  same  until  after  the  trial  thereof  before  a  jury  im- 
paneled for  that  purpose;  and  notwithstanding,  although  the 
plaintiff'  did  fully,  and  at  the  time  and  times  specified  in  said 
contract  of  indemnity,  keep  and  perform  all  things  in  said  con- 
tract of  indemnity  mentioned,  on  its  part  to  be  kept  and  per- 
formed, the  defendant,  after  the  trial  of  said  cause,  so  care- 
lessly, negligently,  and  improperly  conducted  the  defense  of  said 
action  as  to  cause  the  defendants  to  the  same  other  than  the 
plaintiff  to  be  discharged  and  relieved  therefrom,  and  did  after 
the  trial  of  said  action  abandon  the  defense  of  the  same  and  no- 
tify the  plaintiff  that  it  would  thereafter  be  required  to  defend 
the  same  upon  its  own  account  and  at  its  own  expense;  that 
the  plaintiff  protested  against  such  action,  but,  notwithstanding 
such  protest,  the  defendant  refused  further  to  defend  said  ac- 
tion or  to  assist  in  the  defense  thereof,  and  denied  and  dis- 
claimed all  liability  of  every  kind  and  character  under  and  by 
virtue  of  said  contract  of  indemnity;  that  the  plaintiff  did,  by 
reason  of  the  action  of  the  defendant  in  so  refusing  further  to 
defend  said  action,  undertake  the  defense  thereof,  and  in  that 
behalf  incurred  and  disbursed,  to  wit,  the  sum  of  one  thousand 
dollars  ($1,000),  and  that  the  plaintiff  did  finally  settle  and 
compromise  said  action  for,  to  wit,  the  sum  of  twenty-five  hun- 
dred dollars  ($2,500),  which  said  sum  was  a  fair  and  reasonable 
amount  to  be  paid  in  compromise  and  settlement  of  said  action." 

But  there  is  no  estoppel  unless  plaintiff  has  been  misled  and  in- 
jured. Connolly  vs.  Bolster,  187  Mass.  266,  72  N.  E.  981 ;  Em- 
ployers'  Liability   Assurance   Corporation    vs.    Chicago   &   Big 
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Muddy  Hole  Co.,  141  Fed.  692,  73  C.  C.  A.  278;  Empire  Surety 
Co.  vs.  Pacific  Nat.  Lumber  Co.,  200  Fed.  224,  118  C.  C.  A.  410. 
If  defendant,  outside  of  its  contract,  assumed  the  defense  of  a 
personal  injury  case  in  which  plaintiff  "and  others"  were  directly 
liable,  the  dismissal  of  the  others  could  not  injure  or  prejudice 
plaintiff,  for  there  could  be  no  contribution,  or  liability  over, 
among  the  joint  tort-feasors.  If  defendant's  interposition  in 
the  Overhouser  case  prevented  plaintiff  from  presenting  fully 
its  defense,  or  in  any  way  prejudiced  plaintiff  in  the  final  results 
of  that  case,  a  different  question  from  the  one  before  us  would 
be  presented.  But  defendant  notified  plaintiff  "after  the  trial" 
that  defendant  would  withdraw  from  the  case,  and  thereupon 
plaintiff  "undertook  the  defense."  The  pleader  seems  to  have 
been  very  careful  not  to  allege  that  "after  the  trial"  a  verdict 
was  returned  and  a  final  judgment  entered  against  plaintiff.  If, 
in  truth,  "after  the  trial"  the  submission  of  the  Overhou'ser 
case  was  set  aside  and  plaintiff  came  into  chafge  of  the  defense 
de  novo,  and  if  defendant  had  been  misled  into  undertaking  the 
defense  by  plaintiff's  representation  that  the  building  was  being 
erected  by  an  independent  contractor  in  accordance  with  the 
terms  of  the  indemnity  contract,  when  plaintiff  was  actually  con- 
structing the  building  itself,  not  only  was  there  no  injury  suf- 
fered by  plaintiff,  but  defendant  was  amply  justified  in  with- 
drawing. The  allegations  of  this  count  are  no  bar  to  believing 
that  the  foregoing  supposititious  circumstances  may  have  been 
the  actual  circumstances.  And  that  the  supposition  is  not  a 
violent  one  may  be  learned  by  consulting  the  facts  in  the  case  of 
London  Guarantee  Co.  vs.  Cereal  Co.,  251  111.  123,  95  N.  E.  1064. 

Though  the  first  and  second  counts  do  not  set  out  the  indem- 
nity contract  in  haec  verba,  they  rely  upon  an  undertaking  of 
defendant  "to  indemnify  plaintiff  against  loss  arising  from  the 
contingent  liability  of  plaintiff  for  damages  on  account  of  bodily 
injury  accidentally  suffered  by  any  person  during  the  construc- 
tion of  the  building."  As  the  averments  respecting  the  injury 
of  Overhouser  are  the  same  as  in  the  third  count,  there  is  a 
failure  to  show  any  "contingent  liability"  of  plaintiff;  and  as 
the  allegations  respecting  estoppel  are  also  identical  with  those 
in  the  third  count,  defendant  was  at  liberty  to  withdraw  from 
the  Overhouser  ca.se  without  creating  a  liability  over  and  beyond 
its  contractual  liability. 

The  judgment  is  affirmed. 
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COURT  OF  APPEALS  OF  NEW  YORK. 


UTICA  SANITARY  MILK  CO. 

vs. 

CASUALTY  CO.  OF  AMERICA.* 

INSURANCE  — CASUALTY  INSURANCE^NOTICE  OF  LOSS  — 
NOTICE  TO  AGENT— IMPUTATION  TO  INSURER. 

Where  H.  was  the  general  agent  of  defendant  casualty  company,  which 
had  written  casualty  insurance  for  plaintiff  corporation,  of  which 
H.  was  also  a  stockholder,  director,  treasurer,  and  general  manager, 
his  knowledge  of  the  happening  of  an  accident  for  which  plaintiff 
would  be  liable  within  the  policy  was  not  imputable  to  defendant  so 
as  to  relieve  plaintiff  from  complying  with  a  clause  in  the  policy  that 
the  assured  on  the  occurrence  of  a  covered  casualty  should  give  im- 
mediate written  notice  thereof  with  the  fullest  information  obtain- 
able to  the  insurer's  authorized  local  agent,  or  to  its  home  office. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1327;   Dec.  Dig.  §  538.) 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  the  Utica  Sanitary  Milk  Company  against  the  Casualty 
Company  of  America.  From  a  judgment  for  plaintiff,  modified  and 
affirmed  by  the  Appellate  Division  (152  App.  Div.  898,  136  N.  Y.  Supp. 
353),  defendant  appeals.    Reversed,  and  new  trial  ordered. 

The  defendant,  on  or  about  March  24,  1910,  issued  to  the 
plaintiff  a  policy  of  employers'  liability  insurance,  whereby  the 
defendant  agreed  to  indemnify  the  plaintiff  for  twelve  months 
thereafter  from  loss  or  liability  arising  from  accident  or  injury 
to  any  of  the  plaintiff's  employees  up  to  a  fixed  amount.  The 
policy  contained  the  following  provision:  "The  assured  upon 
the  occurrence  of  a  casualty  covered  hereby  shall  give  immediate 
written  notice  thereof,  with  the  fullest  information  obtainable 
at  the  time,  to  the  company's  duly  authorized  local  agent,  or  to 
its  home  office  in  New  Y'ork  City." 

On  or  about  July  16,  1910,  an  accident  occurred  to  one  of 
the  plaintiff's  employees  named  Clark,  whereby  he  suffered  a 
fracture  of  the  leg,  which  was  a  casualty  within  the  meaning  of 
the  policy.  No  written  notice  of  the  accident  was  given  to  the 
defendant  until  December  5,  1910.  The  insurance  was  effected 
through  one  Albert  R.  Hatfield,  the  general  agent  of  the  de- 
fendant for  the  city  of  Utica  and  vicinity,  and  it  was  a  part  of 
his  duty  to  report  to'lthe  defendant  any  accident  which  might 
result  in  a  claim  against  the  company.  Hatfield  was  a  stock- 
holder and  director  of  the  plaintiff,  and  was  also  its  treasurer  and 
general  manager.     He  had  control  over  the  plaintiff's  business, 

♦  Decision  rendered,  March  3,  1914.    104  N.  E.  Rep.  918. 
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which  consisted  of  selhng  and  delivering  milk  in  Utica.  The 
fact  that  Hatfield  was  the  trustee  and  manager  of  the  plaintiff 
was  known  to  the  defendant  at  the  time  of  the  accident  and  for 
some  time  prior  thereto.  Hatfield  knew  of  the  accident  on  the 
day  it  occurred,  as  did  also  the  plaintiff's  president.  The  court 
also  found  that  the  notice  required  by  the  policy  was  not  given, 
because  the  plaintiff  believed  that  no  claim  would  be  made  by 
Clark  on  account  of  his  injury.  The  plaintiff  paid  to  the  injured 
man  his  wages  for  the  three  months  succeeding  the  accident 
when  he  did  not  work,  and  on  August  26,  1910,  took  from  him 
a  written  statement  to  the  effect  that  the  plaintiff  was  free  from 
all  liability  on  account  of  his  injuries.  Some  time  later  Clark 
made  a  claim  upon  the  plaintiff  for  damages,  and  Hatfield,  on 
December  5,  1910,  gave  the  defendant  notice  of  the  claim  by 
mail.  This  was  the  first  notice  the  defendant  had  of  the  accident. 
Subsequently  Clark  sued  the  plaintiff,  and  the  defendant,  the 
casualty  company,  refused  to  undertake  the  defense  of  the  ac- 
tion, because  it  had  not  received  notice  of  the  accident  in  ac- 
cordance with  the  provisions  of  the  policy.  The  action  resulted 
in  a  judgment  against  the  milk  company,  the  plaintiff  here,  and 
this  suit  was  brought  by  it  to  recover  from  the  defendant  cas- 
ualty company  the  amount  of  the  judgment  and  the  costs  of 
defending  the  action.  The  court  found  that  the  condition  of  the 
policy  requiring  immediate  notice  to  be  given  of  any  casualty 
covered  thereby  was  not  waived,  but  decided  as  matter  of  law 
that  no  such  notice  was  required  because  Hatfield,  the  local 
agent  of  the  defendant,  had  actual  knowledge  of  the  accident, 
and  ordered  judgment  for  the  plaintiff'. 

Charles  P.  Ryan,  of  Syracuse,  for  Appellant. 
Janjes  P.  Ryan,  of  Utica,  for  Respondent. 

CuDDEBACK,  J.  (after  stating  the  facts  as  above). 

The  plaintiff  rests  its  case  on  the  proposition  that  the  knowl- 
edge which  Hatfield  possessed  was  the  knowledge  of  the  de- 
fendant, and  no  further  notice  of  the  accident  was  required  by 
the  policy.  The  argument  is  that  Hatfield  was  the  plaintiff's 
manager,  charged  with  the  duty  of  giving  notice,  and  that  he 
was  the  defendant's  agent,  charged  with  the  duty  of  receiving 
such  notice,  and  that  it  would  have  been  a  useless  formality  for 
Hatfield  to  give  notice  to  himself,  and  further  that  the  defendant 
hjaid  knowledge  of  Hatfield's  dual  agency. 

In  Exchange  Bank  vs.  Nebraska  Underwriters'  Ins.  Co.,  84 
Neb.  110,  120  N.  W.  1010.  133  Am.  St.  Rep.  614,  a  somewhat 
analogous  situation  was  presented.  The  assistant  cashier  of 
the  plaintiff,  who  was  also  the  agent  of  the  defendant,  issued 
policies  of  insurance  upon  certain  property.  The  property  was 
thereafter  by  bill  of  sale  conveyed  to  the  bank  as  security  for  a 
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loan  and  with  it  was  transferred  the  policies  of  insurance.  The 
defendant  had  no  further  information  of  the  bill  of  sale  than 
that  possessed  by  its  agent,  the  assistant  cashier  of  the  bank. 
Under  the  provisions  of  the  policy  a  sale  of  the  property  insured 
made  without  the  knowledge  and  consent  of  the  defendant  in- 
validated the  insurance.  In  a  suit  brought  by  the  bank  against 
the  insurance  company  it  was  held  that  the  plaintiff  could  not 
recover.  The  court  said:  "We  think  it  may  be  regarded  as 
well  established  that  where  an  agent's  duty  to  his  principal  is 
opposed  to,  or  even  remotely  conflicts  with,  his  own  interest,  or 
the  interest  of  another  party  for  whom  he  acts,  the  law  will  not 
permit  him  to  act,  nor  will  it  hold  his  acts  or  his  knowledge 
gained  in  such  transaction  obligatory  upon  his  principal." 

The  case  in  Nebraska  was  followed  by  the  Supreme  Court  of 
North  Dakota  in  First  National  Bank  Of  Nome  vs.  German- 
American  Ins.  Co..  23  N.  D.  139,  134  N.  W.  873,  38  L.  R.  A. 
(N.  S.)  213.  In  that  case  the  agent  of  the  defendant  was  also 
the  cashier  of  the  plaintiff — a  fact  known  to  the  defendant.  As 
agent  of  the  defendant  the  cashier  issued  policies  of  insurance 
on  the  bank's  property,  and  afterward  obtained  for  the  bank 
additional  insurance  upon  the  same  property  in  another  com- 
pany. He  gave  no  notice  of  the  additional  insurance  to  the 
defendant  as  its  policies  required.  It  was  held,  after  a  loss,  that 
the  insurance  company  was  not  liable  to  the  bank  upon  the 
policies  issued  by  the  cashier  as  the  defendant's  agent. 

The  object  of  these  provisions  for  immediate  notice  of  a 
possible  loss  in  an  insurance  policy  is  to  give  information  to 
the  insurance  company  in  order  that  it  may  protect  itself.  The 
duty  of  furnishing  such  information  rests  on  the  insured.  The 
primary  duty  of  Hatfield  in  the  present  case  was  to  take,  in  be- 
half of  the  plaintiff,  the  first  step  required  by  the  policy  after 
the  accident  occurred,  and  give  the  insurer  notice  thereof.  Hat- 
field was  in  full  control  of  the  plaintiff's  business.  He  acquired 
knowledge  of  the  accident  on  the  day  it  occurred  while  in  the 
discharge  of  his  duties,  and  it  was  then  within  the  scope  of  his 
duty  to  give  the  insurer  notice  as  provided  for  in  the  policy. 
He  did  not  give  the  notice  because  the  plaintiff  believed  that  no 
claim  would  arise  out  of  the  accident.  Some  six  weeks  later 
he  endeavored  to  settle  the  liability  of  the  plaintiff  to  the  in- 
jured employee,  and  took  from  him  a  statement  that  the  milk 
company  was  not  to  blame  for  the  accident.  In  all  of  this  he 
was  not  acting  in  his  capacity  as  an  agent  of  the  defendant,  but 
in  behalf  of  his  own  company,  in  which  he  was  a  stockholder 
and  director,  as  well  as  treasurer  and  manager  thereof. 

But  it  is  argued  that  Hatfield  was  also  the  agent  of  the  de- 
fendant, the  insurance  company,  and  that  it  would  have  been 
a  useless  formality  for  him  to  give  notice  to  himself.  I  regard 
that  argument  as  unsound.     The  observance  of  formalities  is 
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sometimes  necessary  to  protect  substantial  rights.  It  may  be 
that,  if  Hatfield  had  given  notice  of  the  accident  to  himself,  he 
would  have  been  aroused  to  a  sense  of  his  duty  to  his  principal, 
the  insurance  company,  and  would  have  forwarded  the  notice 
to  the  home  office  of  the  company.  At  any  rate,  the  result  of  his 
inaction  as  the  plaintiflf's  agent  left  the  defendant  without  the 
information  to  which  it  was  entitled  under  the  policy. 

Upon  the  facts  found,  Hatfield's  knowledge  should  not,  in  my 
opinion,  be  imputed  to  the  defendant  (Atlantic  State  Bank  of 
Brooklyn  vs.  Savery,  82  N.  Y.  291,  307),  or  be  held  ground  for 
dispensing  with  the  written  notice  which  the  policy  required. 

I  recommend  that  the  judgment  appealed  from  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Willard  Bartlett,  C.  J.,  and  Hiscock,  Collin,  Hogan,  and  Mil- 
ler, JJ.,  concur.    Werner,  J.,  absent. 

Judgment  reversed,  etc. 


-♦♦<- 


HANVEY  vs,  GEORGIA  LIFE  INS.  CO.* 
(Supreme  Court  of  Georgia.) 

INSURANCE— AUTOMOBILE  INSURANCE  — ACTION    ON 

POLICY— PETITION— DEMURRER. 
The  petition  in  this  case  was  not  subject  to  general  demurrer. 
(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1544,  1630;    Dec  Dig.  § 

642.) 

Error  from  Superior  Court,  Richmond  County;  Henry'  C.  Ham- 
mond, Judge. 

Action  by  (jeorge  Hanvey  against  the  Georgia  Life  Insurance  Com- 
pany. A  general  demurrer  to  the  petition  was  sustained,  and  plaintiff 
brings  error.    Reversed. 

C.  E.  Dunbar,  of  Augusta,  for  Plaintiff  in  Error. 
Archibald  Blackshear,  of  Augusta,  for  Defendant  in  Error. 

*  Decision  rendered,  Feb.  23,  1914.    81  S.  E.  Rep  26.    Syllabus  by  the 
Court 
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HARTFORD  FIRE  INS.  CO.  vs.  PIRES  * 
(Court  of  Civil  Appeals  of  Texas.    Dallas.) 

1.  COSTS— ON  APPEAL— RECOVERY  OF  MORE  FAVORABLE 

JUDGMENT. 

While  Rev.  St.  1911,  art.  2046,  provides  that  if  the  losing  party  appeals, 
and  the  judgment  in  the  court  above  be  against  him,  but  for  a  less 
amount,  such  party  shall  recover  his  costs  in  the  court  above,  yet, 
as  article  2048  declares  that  the  court  may,  for  good  cause,  to  be 
stated  on  the  record,  adjudge  the  costs  otherwise,  the  county  court 
could,  on  appeal  from  the  justice  court,  adjudge  all  the  costs  to  ap- 
pellee, though  the  judgment  rendered  was  less  than  that  of  the 
justice  court,  where  the  difference  in  amount  was  due  to  a  miscalcu- 
lation of  interest  by  the  justice,  and  the  error  was  not  called  to  his 
attention. 

(For  other  cases,  see  Costs,  Cent.  Dig.  §§  847.  852,  853,  855,  872-875;  Dec. 
Dig.  §  231.) 

2.  INSURANCE  — POLICY— CONSTRUCTION— PROPERTY    COV- 

ERED BY  INSURANCE  AGAINST  FIRE. 

An  insurance  policy,  indemnifying  against  loss  of  rent^  caused  by  fire 
or  lightning,  actually  sustained  on  rented  premises,  for  su^h  period 
as  may  be  reasonably  necessary  to  restore  the  premises  to  the  same 
tenantable  condition  as  before  the  fire,  covers  the  period  needed  to 
place  the  contract  for  repairs,  and  was  not  limited  to  the  time 
actually  spent  in  the  making  of  the  repairs. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §  1283;   Dec.  Dig.  §  507.) 

3.  INSURANCE— ACTION  ON  POLICY— INSTRUCTIONS. 

In  an  action  upon  an  insurance  policy,  indemnifying  against  the  loss  of 
rents  on  premises  for  such  period  as  was  reasonably .  necessary  to 
restore  the  premises  to  the  same  tenantable  condition  as  before  the 
fire,  the  evidence  being  undisputed  that  from  the  date  of  the  fire  to 
the  restoration  of  the  building  the  rents  were  $175,  the  insurance 
company  contesting  alone  the  amount  of  recovery,  the  court  prop- 
erly charged  that,  if  the  time  actually  spent  was  no  more  than  was 
reasonably  necessary,  they  should  find  for  the  insured  for  the  sum 
of  $175. 

(For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1771-1784;  Dec 
Dig.  §  669.) 

4.  INSURANCE  — ACTION    UPON    POLICY— SUFFICIENCY    OF 

EVIDENCE. 

In  an  action  upon  an  insurance  policy  indemnifying  insured  against  the 
Joss  of  rents  on  property  for  the  period  reasonably  necessary  to  re- 
store the  property  to  the  same  tenantable  condition  as  before  the 
fire,  evidence  held  to  sustain  a  finding  that  the  time  consumed  was 
reasonably  necessary  to  restore  the  building. 

<For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1555,  1707-1728;  Dec. 
Dig.  §  665.) 

*  Decision  rendered,  April  4,  1914.    165  S.  W.  Rep.  565. 
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Error  to  Dallas  County  Court;   W.  F.  Whitehurst,  Judge. 
Action  by  L.  A.  Fires  against  the  Hartford  Fire  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  brings  error.    Affirmed. 

Wm.  Thompson  and  Will  C.  Thompson,  both  of  Dallas,  for  Plaintiff 
in  Error. 

Cockrell,  Gray  &  McBride,  of  Dallas,  for  Defendant  in  Error. 
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L    Control  and  Begnlation  in  GeneraL 

<▲)      INSX7RANCE  BUSINESS  IN  GENERAL. 

Issuing  a  policy  Is  not  a  transaction  of  commerce.  The  right  of  a  for- 
elgn  corporation  to  do  business  in  a  state  other  than  that  of 
its  creation  depends  wholly  upon  the  will  of  such  other  state. 
N.  Y.  Life  Tns.  Co.  vs.  Deer  Lodge  County   (U.  8.) t 

Taxation — mutual  Are  Insurance  companies — ^reserve-— statute.  Common- 
wealth vs.  Philadelphia  Manufacturers'  MuL  Fire  Ins.  Co.  (Pa.)..   SCI 

Surety  is  one  who  becomes  responsible  for  the  debt,  default  or  mis- 
carriage  of  another.  A  contract  of  surety  dlfCers  from  a  guaranty 
in  that  the  consideration  of  the  latter  is  a  benefit  flowing  to  the 
grantor.  Fidelity  company  insures  against  loss  by  default*  etc. 
John  Church  Co.  vs.  .^tna  Indemnity  Co. — ^tna  Indemnity 
Co.  vs.  John  Church  Co.    (Ga.) 682 

Tha  business  of  insurance  is  so  far  affected  with  a  public  interest  as  to 
justify  legislative  regulation  of  its  rates.  Munn  vs.  Illinois,  94 
U.  8.  US;  Budd  vs.  New  York,  148  U.  S.  617;  Brass  vs.  North 
Dakota,  168  U.  a  891.  demonstrate  that  a  business  by  circum- 
stances and  Its  nature  may  rise  from  private  to  public  concern 
and  consequently  become  subject  to  governmental  regulation; 
and  the  business  of  insurance  falls  within  this  principle.  The 
Inactivity  of  a  governmental  power,  no  matter  how  prolonged, 
does  not  militate  against  its  legality  when  exercised.  United 
States  vs.  Delaware  &  Hudson  Co.,  218  U.  8.  8<6.  Whether  rate 
regulation  is  necessary  in  regard  to  a  particular  business  affected 
by  a  public  use.  such  as  insurance,  is  matter  for  legislative  Judg- 
ment. This  court  can  only  determine  whether  the  Legislature 
has  the  power  to  enact  it.  A  discrimination  is  net  invalid  under 
the  equal  protection  provision  of  the  Fourteenth  Amendment  if 
not  so  arbitrary  as  to  be  beyond  the  wide  discretion  that  a  Legis- 
lature may  exercise;  and  so  held  as  to  a  classification  exempting 
farmers'  mutual  Insurance  companies  doing  only  a  farm  business 
from  the  operation  of  an  act  regulating  rates  of  insurance. 
German  Alliance  Insurance  Company  vs.  Lewis,  Superintendent 
of  Insurance  of  the  state  of  Kansas  (U.  8.) 789 

Held,  that  the  foreign  company  was  not  liable  for  the  tax  upon  the 
original  premium  received  by  the  local  reinsured  company  on 
that  portion  of  the  risk  reinsured.  People  vs.  American  Central 
Ins.   Co.    (Mich.)    788 

Under  statute,  any  company  carrying  on  business  of  insuring  "against 
sickness,  bodily  injury  or  death  by  accident,"  is  carrying  on 
but  a  single  business  and  need  pay  but  a  single  tax.  •  State  vs. 
Continental  Casualty  Co.    (La.)    880 

Held,  that  the  action  was  one  on  the  draft  and  not  the  policy  as  shown 
by  the  prayer  for  recovery  of  protest  fees  which  would  otherwise 
not  be  recoverable  and  hence  there  can  be  no  recovery  of  the 
penalty  and  attorney's  feea  Southwestern  Surety  Ins.  Co.  of 
Oklahoma  vs.  Clay  &  NowUn    (Ark.)    782 

Held  that,  on  broad,  equitable  grounds,  the  court  would  enjoin  the 
Insurance  Commissioner's  Investigations  as  being  beyond  his 
powers  and  as  unnecessary  to  show  the  company's  condition 
where  its  surplus  was  $80,000,000  and  policies  affected  as  con- 
strued by  the  court  amounted  to  a  small  matter.  Metropolitan 
Life  Ins.   Co.   va   Clay,   Insurance  Commissioner    (Ky.) 726 

<B)      FOREIGN  UNDERWRITERS.   COMPANIES  AND  AGENTS. 

Action  brought  after  a  loss  under  benefit  certificate  to  cancel  policy  for 
fraud  or  to  restrain  an  action  at  law  thereon  cannot  be  main- 
tained in  absence  of  some  special  circumstances  of  a  nature  to 
cause  Irreparable  loss  to  plaintiff  if  he  is  relegated  to  his  remedy 
at  law  by  way  of  defense  to  an  action  on  policy.  Where  remedy 
at  law  Is  adequate  equity  will  not  grant  relief.  Bankers'  Reserve 
Life  Co.  vs.  Omberson  (Minn. )   21 

Compromise  and  settlement  of  a  claim  asserted  on  reasonable  grounds 
and  In  good  faith  which  the  parties  having  equal  knowledge  of 
the  facts  considered  doubtful,  constitutes  a  new  and  vklld 
agreement  which  is  enforceable  though  the  matter  compromised 
be  not  in  fact  doubtful  in  legal  contemplation.  Roane  vs.  Union 
Pacific  Life  Ins  Co.  (Ore.)   44 

Members  of  an  unincorporated  mutuaf  benefit  association,  the  losses  of 
which  are  ordinarily  paid  from  deposits  made  by  members,  but 
the  policies  of  which  provide  that  members  agree  to  pay  any  loss 
In  proportion  that  the  amount  of  their  deposits  bear  to  the  total 
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deposits,  are  liable  upon  guch  poHciet  In  that  proportion. 
Sergeant  vs.   Qoldemith  Dry  Ooods  Co.   et  al.    (Tex.) •• 

Insured  could,  after  default  in  payment  of  premiuma  surrender  policy 
In  consideration  of  the  company  canceling  the  personal  indebted- 
ness incurred  by  the  loan,  though  the  loan  contract  was  void. 
Glllen  va  N.  Y.  Life  Ins.  Co.   (Mo.) Itl 

Deposit  required  of  life  company  by  Superintendent  of  Insurance,  but 
not  by  statute,  did  not  create  a  trust  in  favor  of  domestic  policy- 
holders.    Blake  vs.  Old  Colony  Life  Ina   Co.    (iJ.   S.) 8S7 

Foreign  company.  Kinds  of  Insurance  business— deposits— domestic 
companies — paid  up  capital.  Clay.  State  Ins.  Com'r.  va  Em- 
ployers'  Indemnity  Co.   of  Philadelphia    (Ky.) 58S 

Statute — foreign    insurance    company — capital    stock.      Clay.    State    Ina 

Com'r.  vs.  Employers'  Indemnity  Co.  of  Philadelphia  (Ky.) 6M 

Sale  In  Texas  of  stock  of  foreign  company  and  taking  notes  for 
price,  does  not  constitute  doing  business  In  Texas  within  the 
statutes  regulating  the  transaction  by  foreign  corporations. 
Hughes  vs.   Four  States  Life  Ins.   Co.    (Tex.) 608 

The  law  making  it  unlawful  for  any  person  to  act  as  agent  for  insurance 
company  has  no  application  to  an  agent  of  foreign  Insurance 
company  selling  stock  in  Texas.  Hughes  vs.  Four  States  Life 
Ins.     Co.      (Tex.) 608 

Suit  for  accounting  on  tontine  policy.  Complainants  would  be  required 
to  seek  such  a  relief  in  the  courts  sitting  In  the  state  of  the  cor- 
poration's domicile.  Suit  by  tontine  policyholders  of  Wisconsin 
life  Insurance  company  Is  governed  by  law  of  state  of  corpora- 
tion's domicile.  Eberhard  et  al.  va  Northwestern  Mut.  Life  Ins. 
Co.   (U.  S.) 540 

Kentucky  statute  relating  to  pald-np  insurance  and  cash  surrender 
value  are  binding  on  foreign  corporations.  Metropolitan  Life  Ina. 
Co.    vs.    Clay,    Insurance    Commissioner    (Ky.) 781 

(C)   PENALTIES  AND  OFFENSES. 

Under  Pen.  Code,  making  It  a  misdemeanor  to  solicit  insurance  without 
authority  to  act  as  insurance  agent,  an  Information  failing  to 
allege  that  solicitor  was  to  receive  compensation,  charges  no  offense. 
Jasper  vs.   State    (Tex. )    680 

IL    Insurance  Companies. 

XA)      STOCK  COMPANIES. 

(1)  Evidence  held,  to  warrant  finding  that  defendant,  while  secretary  and 
general  manager  of  a  fire  company  that  was  in  financial  dlfll- 
culties,  in  reinsuring  Its  risks  in  another  company  obtained  from 
the  latter  a  secret  profit  on  the  unearned  premiums  for  carrying 
out  the  deal,  and  that  such  commission  was  in  compensation  for 
services  thereafter  to  be  rendered  to  the  insurer.  Where  such 
individual,  in  so  doing,  occupied  a  position  of  trust  and  confidence, 
and  the  reinsuring  company,  with  knowledge  of  the  facta,  paid 
him  a  secret  commission  for  obtaining  contract  for  which  he 
did  not  account,  both  he  and  the  reinsuring  company  were  liable 
therefor  to  the  receiver  of  the  company  whose  risks  were  re- 
insured.    Johns  vs.  Arizona  Fire  Ins.  Co.  et  al.    (Wash.)    08 

Where,  on  defendant's  insurance  business  being  taken  over  by  the 
P.  Company,  the  latter  offered  to  aasume  plaintiff's  policy,  but 
he  refused  to  consent  to  the  novation,  the  P.  Company  wajs 
under  no  contractual  relations  with  plaintiff  and  hence  he  could 
not  recover  against  it  for  defendant's  alleged  breach  of  contract 
resulting  from  the  consolidation.     Provident  Savings  Life  Acsur. 

Soe.  of  New  York  et  al.  vs.   Elllnger   (Tex.) 786 

(8)  P.  L.  1918,  p.  162,  permits  any  stock  life  insurance  corporation  of  the 
state  to  acquire  its  own  capital  stock  for  the  benefit  of  its  policy- 
holders  and  to  convert  itself  into  a  mutual  company  and 
constitutes  the  Chancellor  of  the  state  the  legislative  agent  to 
administer  such  proceedings.  Held,  that  the  Chancellor's  order 
In  such  proceedings  was  reviewable  by  certiorari  out  of  the 
Supreme  Court  and  not  by  appeal  to  the  Court  of  Errors  and 
Appeals,  regardless  of  the  fact  that  It  was  made  by  the  Court  of 
Chancery.     In  re    Prudential  Ins.  Co.  of  America  (N.  J.) 161 

Whether  a  risk  assumed  by  a  mutual  company  should  be  canceled  for 
best  Interest  of  all  other  policyholders  upon  terms  which  are  not 
unjust,  is  a  question  which  should  be  left  to  the  Insurer's  deter- 
mination. Commonwealth  ex  rel.  Todd,  Atty.-Gen.  va  Philadel- 
phia Contrlbutlonshlp  (Pa. ) 861 

Acceptance  by  beneficiary  of  the  amount  of  the  policy  and  investment 
thereof  In  real  estate  does  not  constitute  her  a  fraudulent  grantee. 
Williams    vs.    Harth    (Ky.) 860 

Statute  providing  for  action  against  domestic  companies  does  not 
authorize  Attorney  General  to  bring  suit  against  Insurance  cor- 
poration for  receivership  and  a  dissolution  in  any  county  other 
than  that  where  the  corporation's  home  ofllce  is  located.  Great 
Western  Life  Assur.  Co.  vs.  State  ex  rel.  Honan,  Atty.  Gen. 
et  al.    (Ind.)    857 
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(B)      MUTUAL  COMPANIES. 

(1)  Held,  to  show  that  Insured  took  out  the  policy  for  the  benefit  of  bene- 
ficiary and  not  for  the  benefit  of  creditors.  Harper  et  al.  vs. 
Flatt  (Ky.)    U 

Where  company  changed  plan  proposed  by  agent  and  Instead  of  can- 
celling former  policies  decided  to  have  beneficiary  changed  therein 
and  assured  signed  an  application  to  that  effect,  the  company 
elected  to  treat  the  contract  as  in  force  and  could  not  after  the 
death  of  insured  take  the  opposite  position.  Pierce  vs.  N.  T. 
Life  Ins.  Co.    (Mo.) 4« 

Insurer  on  automobile   policy   was   not   required   to   defend   a   criminal 
proceeding.      The    word    "suit"    referred    only    to    civil    actions. 
I  Patterson  vs.  Standard  Accident  Ins.  Co.   (Mich.) ISt 

Notice  InsufQlclent  under  statute  which  provides  that  before  adoption 
of  any  by-laws  or  amendments,  the  same  must  be  mailed  to  all 
members  with  notice  of  time,  place,  eta  Hackler  vs.  Inter- 
national Travelers'   Ass'n.-  (Tex.)    881 

Insurance  company  by  delivering  a  policy  and  accepting  note  for  first 
premium,  thereby  waived  a  provision  declaring  that  policy  shall 
not  take  effect  unless  first  premium  had  been  paid.  Noble  vs. 
Kansas  City  Life  Ins.   Co.    (a   D.) 7tS 

The  fact  that  insured  knew  that  company  4iad  no  authority  to  waive 
written  conditions  of  policy  will  not  estop  him  to  assert  that  the 
agent  was  authorized  to  renew  the  policy  orally.  Wlllson 
(Custer  National  Bank,  substituted  plaintiff)  vs.  German-Amer- 
ican  Ins.   Co.    (Neb.)    791 

(8)  P.  L.  1913,  p.  162.  permits  any  stock  life  insurance  corporation  of  the 
state  to  acquire  its  own  capital  stock  for  the  benefit  of  its  policy- 
holders and  to  convert  itself  into  a  mutual  company  and 
constitutes  the  Chancellor  of  the  state  the  legislative  agent  to 
administer  such  proceedings.  Held,  that  the  Chancellor's  order 
in  such  proceedings  was  reviewable  by  certiorari  out  of  the 
Supreme  Court  and  not  by  appeal  to  the  Court  of  Errors  and 
Appeals,  regardless  of  the  fact  that  it  was  made  by  the  Court  of 
Chancery.     In  re.  Prudential  Ins.  Co.  of  America  (N.  J.) 181 

Notices  of  assessments,  if  mailed,  would  be  presumed  to  have  been 
received.  State  Division.  Lone  Star  Ins.  Union  vs.  Blassengame 
(Tex.)    877 

in.    Insnrance  Agents  and  Brokers. 

(▲)      AGENCY  FOR  INSURER. 

(1)  Failure  of  a  life  company  to  have  sent  to  one  of  its  agents  a  certificate 
of  authority  to  transact  business  in  the  state  would  not  terminate 
a  contract  between  the  company  and  such  agent,  but  only  sus- 
pended the  agent's  right  to  solicit  insurance  until  he  received 
the  certificate.  A  life  Insurance  agent  cannot  claim  that  his 
contract  with  the  company  was  in  force  to  allow  him  a  com- 
mission on  a  policy  procured  and  not  in  force  as  to  other 
provisions  requiring  the  execution  of  a  bond,  etc     Fidelity  Mut. 

Life  Ins.   Co.   vs.   Hamilton  et  al.    (Ark.) 818 

Evidence,  in  an  action  by  a  life  company  for  a  part  of  first  premium 
retained  by  an  agent  after  cancellation  of  policy,  held  to  show 
that  the  parties  had  treated  the  contract  between  them  as  In 
existence  when  the  agent  procured  the  policy,  though  the  com- 
pany had  not  sent  the  agent  a  certificate  of  authority  to  procure 
business  as  was  its  custom.  Fidelity  Mut.  Life  Ins.  Co.  vs.  Hamil- 
ton et  al.   (Ark.) 818 

Where  defendant's  only  connection  with  fire  policy  was  to  apply  for 
it  for  the  owner  to  platntlfrs  assignor,  and  defendant  was  after- 
wards requested  by  such  assignor's  general  agent  to  have  policy 
canceled,  which  defendant  proceeded  to  do,  it  was  not  liable  to 
plaintiff  in  damages  for  failure  to  have  it  properly  canceled. 
Defendant  not  being  the  agent  of  plaintiff's  assignor  or  the 
agent    of    Insured.      Condon    vs.    Exton-Hall    Brokerage    &   Vessel 

Agency   (N.   T.) 818 

Where  life  agent's  contract  expressly  terminated  right  to  commissions 
on  termination  of  his  employment,  he  is  not  entitled  to  re- 
newal commissions  on  premiums  payable  after  his  return.  This 
provision  is  not  abrogated  by  company  changing,  as  authorized 
by  the  contract,  such  commissions  on  future  business,  nor  by 
a  mere  equitable  adjustment  of  his  rights  in  renewal  commissions 
on    his   transfer   from    one   district    to    another.      Arensmeyer    vs. 

Metropolitan  Life  Ins.   Co.    (Mo. ) 887 

Vesting  by  statute  in  the  Chancellor,  as  legislative  agent,  through  whose 
instrumentality  the  proceeding  there  provided  fo**,  for  acquisition 
by  a  stock  life  insurance  company  of  its  stock  for  the  benefit  of 
its  policyholders,  shall  be  administered,  of  authority  to  appoint 
appraisers  to  appraise  the  stock,  as  a  basis  for  voting  by  stock- 
holders and  policyholders,  on  propositions  to  be  submitted  to  them, 
is  a  matter  of  legislative  discretion.  Ripple  vs.  Prudential  Ins. 
Co.  of  America  (N.  J.) 468 
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In  an  action  by  an  agent  asaintt  company  to  recover  on  agency  con- 
tracts, evidence  held  to  support  a  finding  that  It  was  the  intention 
of  the  parties  In  the  execution  of  the  contracts  that  the  agent 
be  allowed  a  monthly  advance  to  be  charged  against  his  com- 
missions to  be  earned  under  contracts  and  that  such  advances 
were  not  Intended  as  a  salary  to  be  paid  in  addition  to  commis- 
sions. Automobile  insurance.  Held,  that  defendant  having  re- 
tained the  amount  for  his  services  without  right  as  against 
plaintiff  and  as  the  money  In  his  hands  belonged  to  plaintiff,  he 
was  entitled  to  recover  same  in  an  action  for  iiioney  received. 
Where  Insurance  company  having  Insured  certs  In  automobiles, 
destroyed  while  In  the  possession  of  a  carrier,  advanced  a  certain 
sum  to  plaintiff  pursuant  to  policy  and  employed  defendant  to 
prosecute  a  claim  against  the  carrier  in  which  defendant  was 
successful,  his  claim  for  compensation  for  his  services  was  against 
insurance  company,  not  against  the  plaintiff.  Locomobile  Co.  of 
America  vs.  Nichols  (N.  Y.)   184 

Both  agent  and  company  treated  contract  as  though  he  was  working 
under  a  larger  scale  of  commissions  on  a  contract  which  provided 
both  salary  and  commission,  and  treated  salary  as  a  monthly 
advance  against  these  commissions.  Held,  that  the  agent  was 
estopped,  after  so  construing  contract,  and  acquiescing  in  the  same 
construction  thereof  by  the  company,  to  thereafter  Insist  that 
he  was  working  on  a  salary  basis.  Generes  va  Pecurlty  Life  Ino. 
Co.  of  America   (Tex. ) 471 

Where  agent  sued  for  commissions  alleged  to  be  due  In  accordance  with 
contract,  he  had  an  adequate  remedy  at  law  and  could  not  maintain 
a  suit  for  an  accounting.  Hicks  vs.  Penn  Mut.  Life  Ins.  Co. 
(Ui  S.)    189 

When  a  general  Insurance  agent  obtained  insurance  from  defendant 
through  its  agent,  he  became  agent  of  the  Insurer  In  the  trans- 
action.     Macatawa    Transp.    Co.     vs.    Firemen's    Fund    Ins.    Co. 

(Mich.) 78« 

(8)  The  fact  of  agency  may  be  assumed  from  the  natural  improbability 
that  one  should,  without  authority,  assume  to  act  for  another 
for  a  considerable  length  of  time  and  from  the  fact  that  such 
conduct  would  become  known  by  the  purported  principal.  While 
one  who  was  employed  to  collect  from  plaintiff,  a  former  agent, 
balance  due  the  company,  was  authorized  to  employ  all  appro- 
priate means  to  collect  such  amount,  he  was  not  authorised  to 
institute  embesslement  prosecution  so  that  the  company  would 
not  be  liable  In  malicious  prosecution  if  he  did  so.  Russell  vs. 
Palentlne  Ins.  Co.   (Miss.) 8I« 

Held,  that  in  the  absence  of  fraud  or  collusion  the  company  could 
not  deny  liability  on  account  of  its  agent's  relation  to  mortgagee. 
Citizens'  State  Bank  of  Chautauqua  et  al.  vs.  Shawnee  Fire 
Ina  Co.    (Kan.)    408 

(B)      AGENCY  FOR   APPLICANT.    OR   INSURED. 

The  fact  that  the  statute  required  foreiirn  insurer  to  obtain  a  certificate 
of  authority  for  plaintiff  to  act  as  his  agent  does  not  preclude 
it  from  setting  up  the  Illegality  of  plalntifTs  act  so  as  to  defeat 
an  action  for  compensation.  Pride  vs.  Commercial  Union  Ins. 
Co..  Ltd..  of  London.  England  (Ala.) 481 

Agency  contract.  Held,  that  plaintiff  having  received  commissions  on 
policies  Issued  to  date  of  cancellation,  was  not  entitled  to  recover 
commissions  on  new  policies.  Held,  further  that  there  was  no  con- 
tractual relation  between  plaintiff  and  defendant  and  plaintiff 
could  not  recover  commissions  on  premiums  received  after  cancel- 
lation of  original  policies.  Degnan  va  General  Accident.  Fire  St 
Life  Assur.  Corporation   (N.  Y.) «TT 

Held,  on  the  facts  stated  In  representing  an  unauthorized  company, 
insurance  agent  was  agent  of  such  unauthorized  company,  and 
personally  liable  on  policy.  Drummond  vs.  Whlte-Swearlngen 
Realty  Co.   (Tex.)    800 

IT.    Insurable  Interest 

(B)  INSURABLE  INTEREST  IN  PROPERTY. 

A  warehouseman  may  procure  a  valid  policy  covering  merchandise 
which  may  be  subsequently  stored  with  him.  Johnson  va 
Stewart   et   al.    (Pa.)    704 

Steamship  company  has  insurable  Interest  on  freightage  on  a  cargo 
of  lumber  which  It  was  loading  at  the  time  the  covering  agree- 
ment for  insurance  was  made.  Victoria  S.  8.  Co.  vs.  Western 
Assur.    Co.    of  Toronto    (Cal.)    804 

(C)  INSURANCE  INTEREST  IN  HUMAN  LIFE  OR  HEALTH. 
Acceptance  by  beneficiary  of  the  amount  of  the  policy  and  Investment 

thereof  in  real  estate  does  not  constitute  her  a  fraudulent  grantee. 

Williams   vs.    Harth    (Ky.) 8«« 

A  policy  on  the  life  of  the  president  of  a  corporation.   Issued  for  tta 
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benefit  was  a  bona  fide  transaction,  consummated  with  honest 
purpose  of  protecting  the  corporation  against  loss,  and  was 
not  obnoxious  to  public  policy.  Mutual  Life  Insurance  Co.  of 
N.  Y.  vs.  Board.  Armstrong  &  Co.  Corporation  ( Va. ) 119 

(P)       ASSIGNMENT    OP   POLICY    TO   PERSON    WITHOUT   INTEREST. 

Assignment  of  life  policy  to  one  having  no  Insurable  interest  is  void 
as  within  the  rule  against  wagering  policies  Life  policy  may 
be  lawfully  assigned  as  security  for  indebtedness  of  assured,  though 
creditor  has  no  insurable  Interest  in*  his  life.  Tripp  vs.  Jordan 
et  al.   (Mo.) 589 

It  Is  Immaterial  with  respect  to  the  rights  of  the  company  and  the 
original  beneficiary,  whether  the  rights  under  assignment  were 
legal  or  equitable;  the  transaction  having  been  completed. 
Cornell   vs.  Mutual  Life  Ins.   Co.   of  New  York    (Mo.) 72$ 

A  contingent  Interest,  such  as  assured's  right  to  cash  surrender  value 
after  twenty  years  could  be  cutslgned  before  such  time  had 
expired.     Cornell  vs.  Mutual   Life  Ins.   Co.   of  New  York    (Mo.)..   71S 

(G)       EXTINGUISHMENT  OP  INTEREST. 

Facts  introduced  by  the  defendant  Itself  without  objection  showing  a 
wsUver  of  proof  of  notice  will  bar  defendant  to  say  that  there 
was  no  waiver  pleaded.  Douville  vs.  Pacific  Coast  Casualty  Co. 
(Idaho)     61S 

1.    The  Contract  in  GeneraL 

(▲)      NATURE.  REQUISITES,  AND  VALIDITY. 

(1)  To  constitute  a  binding  contract  of  insurance  there  must  be  a  meeting 
of  the  minds  of  parties  with  authority  to  contract.  Shawnee 
Mutual   Pire  Ins.  Co.   vs.   McClure  et  al.    (Okla.) tl 

Application  made  and  policy  delivered  In  New  Mexico  is  a  New  Mexico 

contract.      Lange  vs.    New  York   Life   Ins.   Co.    (Mo.) <•! 

On  the  facts  stated  the  policy  waived  a  New  York  statute  prohibiting 
forfeiture  for  nonpayment  of  premiums  in  absence  of  notice  of 
the  maturity  thereof,  given  by  mall  to  the  insureu  or  assignee. 
Lange  vs.  New  York  Life  Ins.  Co.   (Mo.) %$9 

Life  policy  executed  at  Milwaukee  and  payable  there  was  a  Wisconsin 
contract,  though  insured  and  beneficiary  reside  in  another  state. 
Northwestern  Mutual  Life  Ins.  Co.  vs.  Adams  et  al.    (Wis.) 881 

Evidence  did  not  authorise  a  finding  that  agent  of  company  who  Issued 
policy  was  siTso  agent  of  insured  so  as  to  invalidate  contract. 
Pailure  of  an  agent  to  comply  with  instructions  of  his  prindpff.I 
•  which  were  not  communicated  to  the  insured,  to  attach  a  "rider" 
the  effect  of  which  would  have  been  to  cancel  the  policy,  could 
not  operate  to  the  prejudice  of  the  insured.  Southern  States 
Pire  Ins.   Co.   vs.   Tabor  et  al.    (Ga.) 40» 

Cashier  of  branch  ofllce  was  authorized  to  bind  defendant  by  giving 
out  information  concerning  the  value  of  policies  and  to  represent 
to  assignee  of  a  policy  that  only  $18.40  was  necessary  co  pay 
premium.     Lange  vs.  N.  Y.  Life  Ins.  Ca   (Mo.) 888 

Pacts  introduced  by  the  defendant  itself  without  objection  showing  a 
waiver  of  proof  of  notice  will  bar  defendant  to  say  that  there 
was  no  waiver  pleaded.  Douville  vs.  Pacific  Coast  Casualty  Co. 
(Idaho)     : 618 

Traveling  soliciting  agent — authority      Dorman  vs.  Connecticut  Pire  Ins. 

Co.    (Okla.)     648 

Insurance  laws  of  New  York  and  charter  ol  Insurance  cempany  ex> 
amlned  and  found  to  contain  nothing  which  is  In  confiict  with  the 
terms  of  the  insurance  contract  as  written.  Cilek  vs.  New  York 
Life  Ins.  Co.   (Neb.)    591 

Contract  of  pure  endowment  was  not  a  contract  of  Insurance  within  Rev. 
Laws  c.  118,  S  8,  defining  an  insurance  contract.  Curtis  vs.  New 
York  Life  Ins.  Co.   (Mass. )    661 

Where  beneficiary  Joins  with  insured  in  application  for  loan  she  can- 
not afterwards  claim  it  was  made  without  her  knowledge  or 
authority.     Cllek  vs.   New  York  Life  Ins.  Co.    (Neb.)    691 

A  warehouseman  may  procure  a  valid  policy  covering  merchandise 
which  may  be  subsequently  stored  with  him.  Johnson  vs. 
Stewart   et    al.    (Pa.)    794 

Steamship  company  has  Insurable  interest  on  freightage  on  a  cargo 
of  lumber  which  It  was  loading  at  the  time  the  covering  agree- 
ment  for   insurance   was   made.      Victoria   S.    S.    Co.    vs.    Western 

Assur.    Co.    of   Toronto    (Cal.)    804 

(S)  Automatic  insurance — loss  on  policy — note  and  policy  retained  by  com- 
pany—default— no  notice  to  assured — no  acknowledgment  made 
on  policy  until  one  month  after  death  of  insured  and  six  months 
after  default— company  ignorant  of  insured's  death.  Held, 
neither  failure  of  company  to  take  action  prior  to  death  nor 
subsequent  endorsement  on  policy  constituted  a  waiver  by  com- 
pany of  profits  of  policy  and  it  was  liable  only  after  excess  of 
paid  up  Insurance  over  the  amount  of  the  loan.  N.  Y.  Life 
Ins.  Co.  vs.  Conner  (Ky.) S*- 
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Cancellation — repayment  of  proper  proportion  of  premium  unleae  walred 
18  esaentlal  to  a  valid  cancellation.  Polemanakos  v&  Austin  Fire 
Ina    Co.    (Tex.) SCI 

Paid  up.  Held,  In  the  absence  of  an  allegation  that  the  writer  of  a 
letter  wcut  one  of  the  officers  specified  in  the  policy,  that  the 
petition  set  forth  no  cause  of  action,  there  being  no  provision 
In  the  policy  for  the  payment  of  any  sum  of  money  after  the 
policy  had  become  lapsed  by  nonpayment  of  premiums. 
Armstrong  et  al.  vs.  Equitable  Life  Assur.  Soc.  of  the  U.  8.  (Oa.).   SIO 

Statute  providing  that  life  policy  of  bankrupt  shall  belong  to  his 
estate   unless    redeemed,    not    confined    to    policies   In    which    cash 

surrender  value   is  expressly  stated.     In  re  Draper   (17.   8.) 697 

(4)  An  application  for  Insurance  subject  to  approval  or  rejection  of  tha 
company  to  which  it  is  made  is  merely  a  step  in  the  creation  of. 
a  contract  to  insure.  When  the  aifplication  Is  made  out  and  for- 
warded to  the  company,  it  is  not  yet  a  contract.  It  requires  an 
acceptance  by  the  other  side  before  it  can  be  said  that  the  mlnda 
of  the  parties  have  met  upon  the  terma  Held,  there  was  no 
contract  of  insurance.  Shawnee  Mutual  Fire  Ins.  Co.  vs.  McCtura 
et    al.     (Okla.) U 

No  binding  contract  where  applicant  examined  and  rejected  policy 
within  time  provided.  Businets  Men's  Accident  Ass'n.  of  Texas 
vs.   Webb   (Tex.) IS8 

No  contract  of  insurance  unless  minds  of  the  parties  have  met  on 
subject-matter,  risk,  amount  and  premium.  Unaccepted  ap- 
plication accompanied  by  premium,  although  retained  without  ob- 
Jection  for  five  days  until  loss  occurred  is  not  a  contract  of  insur* 
ance.  The  law  does  not  imply  acceptance  from  such  retention. 
Dorman    vs.    Connecticut   Fire   Ins.    Co.    (Okla.) 941 

Statute  providing  that  life  policy  of  bankrupt  shall  belong  to  his 
estate   unless    redeemed,    not    confined    to    policies   in    which    cash 

surrender  value   is  expressly  stated.      In   re   Draper   (U.   S.) 697 

(I)  Binding  slip  Issued  on  application  is  mere  written  memorandum  of 
most  important  terms  of  a  preliminary  contract  of  Insuranea 
Intended  to  give  temporary  protection  pending  Investigation  of 
risk  by  assured  or  until  issue  of  a  formal  policy  and  Is  subject 
to  all  the  conditions  of  the  contemplated  policy  though  it  may 
never  issue.  It  protects  applicant  against  contingency  of  sick- 
ness between  date  and  delivery  of  policy  if  his  application  Is  ac- 
cepted; but  if  not  the  slip  ceases  eo  instantl  to  have  any  effect. 
Gardner  vs.  North  State  Mut.  Life  Ins.  Co.  (N.  C.) SI 

A  preliminary  oral  contract  will  bind  the  insurer.  That  persons  other 
than  party  to  a  preliminary  oral  contract  owned  interests  in 
property  did  not  Invalidate  contract  where  insurer's  agent  knew 
facts.  Person  authorized  by  agent  to  represent  him  in  negotll- 
tlons  has  same  power  to  bind  as  agent.  Where  complete 
preliminary  oral  contract  was  entered  into  and  company  ordered 
cancellation  of  policy  issued  the  day  before  the  fire  occurred  and 
such  policy  was  never  delivered  or  attempted  to  be  delivered  to 
insured  and  liability  was  denied  by  company,  oral  contract  was 
determinative  of  company's  liability.  Austin  Fire  Ina  Co.  va 
Brown     (Tex.) 26S 

Under  statute  providing  that  policy  shall  contain  entire  contract, 
statements  made  by  insured  in  application  cannot  be  considered 
where  not  made  part  of  policy.  Murphy  vs.  Colonial  Life  Ins. 
Co.  of  America   (N.   T.) S49 

Agent  having  authority  to  solicit  insurance,  etc.,  may  make  preliminary 
parol  contract  While  parol  contract  to  renew  fire  policy  need  not 
be  as  certain  and  definite  as  an  agreement  to  issue  a  policy,  yet 
there  must  be  a  definite  agreement  to  renew.  The  fact  that  it 
was  customary  for  defendant's  agent  to  renew  plaintiff's  policy 
and  to  wait  several  months  before  collecting  premiums  was  rele- 
vant only  to  question  of  waiver  of  payment  of  prf>miums  and  not 
of  Itself  sulTlclent  to  constitute  contract  to  renew.  Qresham  va 
Norwich  Union  Fire  Ins.  Society   (Ky.) 419 

Agent  having  authority  to  solicit,  settle,  etc..  has  authority  to  make 
preliminary  parol  contract.  Fireman's  Fund  Ins.  Co.  of  San 
Francisco.   Cal..   vs.   Searcy    (Ky.)    $40 

Statute  providing  that,  life  policy  of  bankrupt  shall  belong  to  his 
estate  unless  redeemed,  not  confined  to  policies  in  which  cash 
surrender  value   is  expressly  stated.     In   re   Draper   (U.   S.) 697 

The  use  of  standard  fire  policy  described  by  law  is  compulsory  and  its 
provisions  not  only  constitute  contract,  but  also  law  governing 
rights  of  the   parties.     Hronish   vs.    Home  Ins.   Co.   of  ¥ew   York 

(8.  D.)   797 

(•)  BuflUcient  delivery  to  plaintiff  to  render  the  policy  enforceable  where 
agent  had  full  authority.  Warren  vs.  Franklin  Fire  Ina  Co. 
et  al. — Same  vs.  Pennsylvania  Fire  Ins.  Co.  et  al.   (Iowa) 94 

Unauthorized  agreement.  Payment  of  money  to  agent  to  retain  the 
money  until  new  policies  with  another  beneficiary  were  issued  and 
money  returned  to  her  If  she  did  not  accept  the  pollciea  Assured 
knew  that  such  agreement  was  not  binding  on  company  and  that 
her  right  to  recovery  of  the  money  would  terminate  if  It  were  paid 
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to  the  company  by  the  a^ent.  Afrreement  was  not  one  by  which 
applicant  reserved  the  rl^rht  to  reject  the  policy,  but  one  where  she 
trusted  the  agent  to  return  the  money.  Pierce  vs.  N.  T.  Life  Ins. 
Co.   (Mo. ) 4f 

Provision  that  contract  shall  not  become  effective  until  policy  is  Issued 

and  delivered  is  valid.     Pierce  va  N.  Y.  Life  Ina  Co.  (Mo.) 4f 

If  there  is  an  agreement  that  policy  Is  not  to  be  In  force  until  actual 
delivery  to  insured,  contract  will  not  be  consummated  or  insurer 
bound  without  such  delivery.  Held,  on  the  facts  stated  that 
neither  of  these  agents  receiving  policy  was  agent  of  insured 
and  there  was  no  delivery  of  the  policy  prior  to  insured's  death. 
Bowen  vs.  Prudential  Ins.  Co.  of  America  (Mich.) 194 

Delivery  of  a  policy  to  an  authorized  agent  of  insured  is  sufficient 
delivery  to  principal,  as  regards  right  to  recovery  of  premium. 
American  Fire  Ins.  Co.  of  Newark  vs.  Minsker  Realty  Co.   (N.  Y.).   148 

Local  agent  who  receives  policy  to  transmit  It  to  insured  and  collect 
premium  is  not  agent  of  insured.  Insurance  did  not  become 
effective  upon  payment  of  premium,  and  delivery  of  policy  to 
insurer's  agent,  where  insured  died  before  the  policy  was  delivered 
to  him.     Smith  vs.  Commonwealth  Life  Ins.  Co.  (Ky.) 447 

Insured's  failure  to  read  policy  which  did  not  contain  matters  material  to 
risk  that  were  stated  In  application  will  not  relieve  insurer  whose 
duty  It  would  be  to  make  policy  conform  to  application.  Cali- 
fornia  Reclamation   Co.   vs.    New    Zealand   Ins.   Co.    (Cal.) 654 

No  delivery  where  applicant  refused  to  accept  policy  through  certain 
agent  who  had  received  same  by  mail.  National  Life  Ass'n  of 
Des  Moines  vs.  Speer  ( Ark. )    679 

Application  in  transit  in  home  office,  held  there  was  no  completed  con- 
tract since  the  minds  of  the  parties  had  not  met.  Mutual  Life 
Ins.  Co.  vs.  Jordan   ( Ark.  \   681 

Statute  providing  that  life  policy  of  bankrupt  shall  belong  to  his 
estate  unless  redeemed,  not  conflned  to  policies  in  which  cash 
surrender  value   Is  expressly   stated.     In   re   Draper   (U.   S. ) 697 

(7)  Company  notlfled  broker  of  cancellation  which   was  ineffective  because 

no  notice  was  given  to  insured.  Held,  that  as  statements  were 
made  between  broker  and  company  only  every  thirty  or  sixty 
days,  company  could  not  escape  liability  for  Are  which  occurred 
within   less   than   two  months.      National   Union   Fire    Ins.    Co.    of 

Pittsburgh.  Pa.,  vs.  Baltimore  Asbestos  Co.,  Inc.    (Md.) 498 

Acknowledgment  of  payment  of  policy  Is  binding,  notwithstanding  any 
stipulation  that  It  will  not  be  binding  until  the  premium  is 
actually  paid.      Noble  vs.   Kansas  City  Life  Ins.   Co.    (S.   D.) 732 

(8)  Regardless  of  provisions  of  policy,  it  may  be  canceled  by  mutual  consent 

of  parties.     Polemanakos  vs.  Austin  Fire  Ins.  Co.    (Tex.) I<t4 

Facts  introduced  by  the  defendant  Itself  without  objection  showing  a 
waiver  of  proof  of  notice  will  bar  defendant  to  say  that  there 
was  no  waiver  pleaded.  Douvllle  vs.  Paclflc  Coast  Casualty  Co. 
(Idaho)     618 

Contract  of  pure  endowment  not  being  a  contract  of  Insurance  was  valid 

and  enforceable.     Curtis  vs.   New  YorK  Life  Ina  Co.    (Mass.)....  651 

Insurance  company  by  delivering  a  policy  and  accepting  note  for  first 
premium,  thereby  waived  a  provision  declaring  that  policy  shall 
not  take  effect  unless  first  premium  had  been  paid.  Noble  vs. 
Kansas  City  Life   Ins.   Co.    (8.   D.) 782 

The  fact  that  insured  knew  that  company  had  no  authority  to  waive 
written  conditions  of  policy  will  not  estop  him  to  assert  that  the 
agent  was  authorized  to  renew  the  policy  orally.  Wlllson 
(Custer  National  Bank,  substituted  plaintiff)  vs.  German-Amer- 
ican  Ins.   Co.    (Neb.)    791 

Receipt  of  premiums  In  absence  of  knowledge  of  insured's  ill  health  at 
time  of  receipt  of  policy  not  a  waiver.  Xyman  vs.  Manufacturers' 
&   Merchants'   Life  Ass'n    ( 111. )    701 

(9)  Where  company  changed   plan  proposed  by  agent  and  instead  of  can- 

celling former  policies  decided  to  have  beneflclary  changed  therein 
and  assured  signed  an  application  to  that  effect,  the  company 
elected  to  treat  the  contract  as  In  force  and  could  not  after  the 
death  of  insured  take  the  opposite  position.  Pierce  vs.  N.  Y. 
Life  Ina  Co.    (Mo.) 49 

Policy  of  insurance  may  be  reformed  on  proper  allegations  and  proofs 
as  any  other  contract.  Policy  provided  for  semiannual  premiums. 
Insured  by  parol  contract  with  defendant's  agent,  agreed  to  pay 
quarterly  and  defendant  accepted  quarterly  premiums  without 
changing  policy.  Held,  such  facts  did  not  constitute  a  mistake  for 
which  insurer  was  entitled  to  have  policy  reformed.  Britton  vs. 
Metropolitan  Life  Ins.  Co.   of  New  York    (N.   C. )    697 

Insurance  company  by  delivering  a  policy  and  accepting  note  for  first 
premium,  thereby  waived  a  provision  declaring  that  policy  shall 
not  take  effect  unless  first  premium  had  been  paid.  Noble  vs. 
Kansas  City  Life  Ins.   Co.    (8.   D.) 788 

The  fact  that  Insured  knew  that  company  had  no  authority  to  waive 
written  conditions  of  policy  will  not  estop  him  to  assert  that  the 
agent  was  authorized  to  renew  the  policy  orally.  Wlllson 
(Custer  National  Bank,  substituted  plaintiff)  vs.  German-Amer- 
ican  Ins.   Co.    ( Neb. )    791 
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Receipt  of  premiums  in  absence  of  knowledge  of  insured's  ill  health  at 
time  of  receipt  of  policy  not  a  waiver.  Nyman  vs.  Manufacturers' 
&   Merchants'   Life  Ass'n    (111.)    701 

(10)  Mistake  of  affsnt  of  a  company  or  of  a  clerk  in  putting  on  a  renewal 

policy  the  old  form  of  rider,  instead  of  the  new  form,  of  which 
latter  form  insured  did  not  know,  was  not  imputable  to  Insured, 
so  as  to  render  the  mistake  mutual,  and  so  permit  of  reforma- 
tion of  mistake  after  Are.  O'Neill  vs.  Caledonian  Ins.  Co., 
Same  vs.   American  Ins.  Co.    (Cal. ) tt 

Action  to  reform  burglary  policy  claimed  that  policy  was  returned 
to  defendant  for  collection.  Defendant  entitled  to  bill  of  par- 
ticulars with  whom  alleged  agreement  was  made.  Harris  vs. 
Great  Eastern  Casualty  Co.   (N.   T.) 4t4 

Policy  of  Insurance  may  be  reformed  on  proper  allegations  and  proofs 
as  any  other  contract.  Policy  provided  for  semiannual  premiums. 
Insured  by  parol  contract  with  defendant's  agent,  agreed  to  pay 
Quarterly  and  defendant  accepted  quarterly  premiums  without 
changing  policy.  Held,  such  facts  did  not  constitute  a  mistake  for 
•  which  insurer  was  entitled  to  have  policy  reformed.  Brltton  vs. 
MetropoliUn  Life  Ins.  Co.  of  New  York   (N.  C.)    If 7 

Exchange  of  term  policy  for  ordinary  life  creates  new  contract.     Oans 

vs.  JEtna.  Life  Ins.  Co.  of  Hartford.  Conn.    (N.  Y.) Kt 

Endowment  policy.  On  the  facts  stated,  held,  that  limitations  had  never 
begun  to  run;  that  the  wife  was  entitled  to  reformation.  Ulman 
vs.   Newman  et  al.   (N.  Y. )    5S« 

Where  insurer  agreed  in  writing  to  cover  stock  white  in  another 
building  and  that  insured  could  procure  additional  insurance,  it 
could  not  deny  liability  on  ground  that  writing  was  not  attached 
to  policy.  Removal  of  stock  not  a  breach  of  policy,  and  agent 
without  authority  to  waive  breaches  may  agree  to  modification. 
Texas  Nat.  Fire  Ins.  Co.  vs.  White,  Blakeney  A  Puller  Dry 
Goods    Co.     (Tex.)     802 

(11)  Where   live   stock   policy   and    application  did   not   provide    that   policy 

was  In  force  only  while  horse  was  in  a  certain  town  and  applica- 
tion for  renewal  policy  did  not  contain  such  limitation,  assured 
could  assume  without  reading  It  that  the  policy  Issued  did  not 
so  limit  the  company's  liability.  Indiana  &  Ohio  Live  Stock  Ins. 
Co.    vs.    Keinlngham    (Tex. ) tOt 

Receipts  for  premiums  in  renewal  of  a  fidelity  bond  serve  only  to 
extend  to  a  new  period  of  time  the  Indemnity  provided  by  the 
original  bond.  John  Church  Co.  vs.  ^tna  Indemnity  Co. — 
^tna  Indemnity  Co.    vs.  .Tohn  Church  Co.    (Ga.) €81 

Parties  to  a  flre  contract  may  agree  orally  to  renew.  Evidence  in  this 
case,  stated  in  opinion,  held  to  support  finding  of  Jury  that  de- 
fendant's agent  so  contracted  and  that  he  acted  within  his  scope 
of  authority.  WlUson  (Custer  Nat.  Bank,  substituted  plaintiff) 
vs.   German- American  Ins.   Co.    ( Neb. )    791 

Letter  written  by  Insured  to  soliciting  agent  who  had  advanced  re- 
newal premium  stating  he  did  not  intend  to  renew,  was  a 
refusal  to  renew  policy  preventing  recovery.  Holding  of  renewal 
receipt  Is  not  an  assent  to  acceptance.  Grogan  vs.  Travelers  Ins. 
Co.   of  Hartford.  Conn.    (Col.)    88€ 

(B)      CONSTRUCTION  AND  OPERATION. 

(1)  An  ambiguous  contract  will  be  strictly  construed  against  the  company 
so  as  to  sustain  rather  than  defeat  its  purpose,  if  that  can  be 
fairly  done.     Indiana  Life  Endowment   Co.    va   Reed    (Ind.) 188 

Fire  policy  will  be  given  the  construction  which  is  most  probable  and 
natural  under  the  circumstances.  German-American  Ins.  C^>.  vs. 
Messenger    (Colo.)    88 

Ambiguous    policy    will    be    construed    most    strongly    against    Insured. 

Allen  vs.   Travelers'   Protective    Assn.    of    America    (Iowa) ft 

Where  ambiguity  occurs  in  an  Insurance  policy  prepared  by  the  Insurer 
it  will  be  construed  most  strongly  in  favor  of  the  insured. 
Kresge  vs.  Maryland  Casualty  Co.   (Wis.) 141 

In  a  case  where,  by  provision  of  It,  the  rider  on  a  policy  prevails  over 
the  suspension  clause  of  the  policy,  the  provision  in  the  written 
part  of  the  rider  that  the  building  is  to  be  used  as  an  "auto 
repair  shop"  permits  such  use  of  gasojine  on  the  premises  as  Is 
usual  and  necessary:  the  printed  part  of  the  rider  being,  by 
provision,  controlled  by  the  written  part.  O'Neill  vs.  Caledonian 
Tna   Co. — Same  vs.    American  Ins.    Co.    (Cal.) 8t 

In  an  action  on  a  bond  written  by  a  surety  company  for  compensation, 
the  rules  of  strict  construction  which  usually  control  in  cases  of 
accommodation  will  not  be  applied  and  if  open  to  two  construc- 
tions, one  which  will  uphold  and  the  other  defeat  the  claim  of 
the  insured,  that  which  Is  most  favorable  to  the  insured  will  be 
adopted,  but  where  there  is  no  ambiguity  the  plain  intention  of 
the  parties  cannot  be  disregarded  or  nullified  by  construction. 
State  vs.  Massachusetts  Bonding  &  Ins.  Co.   (Kan.) 808 

Words  of  exemption  contained  In  fire  policy  will  be  construed  more 
strongly  in  insured's  favor.  Montgomery  et  al.  vs.  Southern  Mut 
Ins.    Co.    (Pa.) too 


(1(5) 


Digitized  by 


Google 


Topical  Index. 


LaAffuage  employed  In  policy  le  to  be  construed  so  as  to  effectuate  the 
Insurance  and  not  so  as  to  defeat  it.  and  where  in  the  least 
doubtful  is  to  be  more  strictly  construed  against  the  Insurer  who 
selects  it.     Mitchell  vs.  German  Commercial  Accident  Co.   (Mo.)..   271 

All  the  provisions  of  an  automobile  policy  will  be  construed  together  to 
determine  the  subject-matter  and  the  risk  insured  against.  Pat- 
terson vs.  Standard  Accident  Ins.  Co.   (Mich.) SSS 

Liability  insurance.  In  case  of  ambiguity,  a  contract  of  insurance 
should  be  construed  most  strongly  against  the  insurer.  Century 
Realty  Co.  vs.  Frankfort  Marine,  Accident  St  Plate  Olass  Ins. 
Co.    (Mo.) : 28T 

To  avoid  a  forfeiture  of  insurance  equivocal  answers  in  Insured's  appli- 
cation  will  be  construed  most  strictly  against  the  insurer. 
L.  Black  Co.  vs.  London  Guarantee  &  Accident  Co..  Ltd.   (N.  Y.).   SOI 

Insured  is  ordinarily  bound  by  terms  of  policy,  whether  he  reads  it 
or  not.  Rvery  doubt  must  be  resulting  against  the  company  in 
case  of  conflict  and  inconsistent  provisions.  Indiana  A  Ohio  Live 
Stock  Ins.   Co.  vs.  Keiningham    (Tex. ) 808 

Rev.  St.  c  49.  104,  prohibiting  discriminations  merely  prohibits  rebates 
and  discriminations  and  does  not  interfere  with  practice  of 
making  an  application  for  the  policy  a  part  thereof  by  reference 
only.     Frye  vs.  Equitable  Life  Aesur.  Soc.  of  the  U.  S.   (Me.)....   108 

Where  an  application  for  credit  insurance  did  not  refer  to  the  policy, 
the  policy  could  not  be  looked  to  in  construing  the  application. 
L.  Black  Co.  vs.  London  Guarantee  A  Accident  Co..  Ltd.   (N.  T.).   801 

Where  application  for  live  stock  policy  recited  that  it  should  be  "baaed 
entirely  upon"  answers  in  the  application  and  policy  provided 
that  application  was  "part  of  the  policy"  and  a  warranty  by 
assured,  if  policy  provided  that  the  horse  should  be  insured  only 
while  it  remained  in  a  certain  county,  white  application  did  not 
so  limit  the  company's  liability,  the  application  would  control. 
Indiana  A  Ohio  Live  Stock  Ins.  Co.  vs.  Keiningham  (Tex.) 808 

Mortgagee  clause  does  not  relieve  Insurer  from  liability  upon  a  policy 
containing  a  condition  that  it  shall  be  avoided  by  proceedings 
to  foreclose  any  mortgage  on  the  property;  the  insuring  of  a 
mortgage  lien  being  sufficient  indication,  that  company  must  have 
contemplated  a  possible  or  probable  foreclosure.  Clttxens'  State 
Bank  of  Chautauqua  et  al.  vs.  Shawnee  Fire  Ins.  Co.  (Kan.) 408 

Express  stipulation  in  application  made  in  Maryland  with  contract  that 
policy  should  be  construed  according  to  the  law  of  the  State  of 
New  York,  was  a  stipulation  whica  the  parties  were  competent  to 
make.     Williams  vs.  New  York  Life  Ins.   Co..   Inc.    (Md.) 808 

If  there  be  a  plain  repugnancy  between  the  provisions  of  an  original 
contract  and  those  of  a  supplemental  one  between  the  same 
parties  and  relating  to  the  same  subject-matter,  the  earlier  con- 
tract must  yield  to  the  latter  so  far  as  the  repugnancy  extends. 
Horwits  vs.  American  Surety  Co.  of  N.  Y.  et  al.    (N.  J.) 488 

Mere  fastening  of  a  slip  to  a  policy  cannot  make  it  a  part  of  the 
contract,  where  there  is  no  reference  in  either  policy  or  slip 
of  the  one  to  the  other.  Williams  vs.  New  York  Life  Ins.  Co.. 
Inc.    (Md.)    868 

Tontine  insurance.  Held,  in  view  of  the  necessarily  uncertain  amount 
of  dividends  payable  at  the  end  of  stipulated  period  and  that  the 
most  it  was  possible  to  do  was  to  assume  what  the  amount 
would  be.  that  the  word  "statement"  did  not  imply  a  definite 
guaranteed  cash  payment  at  the  end  of  the  term,  but  was  in  the 
nature  of  an  estimate.  Williams  vs.  New  York  Life  Ins.  Co.,  Inc. 
(Md.)     808 

Life  policy  which  stipulatea  that  Insurer  issues  it  in  consideration  of 
representations  made  in  an  application  which  is  made  the  basis 
of  contract  makes  application  part  of  contract.  Germania  Life 
Ins.  Co.  of  N.  Y.  City  vs.   Klein   (Colo.) 868 

The  law  does  not  look  with  favor  upon  forfeitures  in  insurance  policies 
unless  a  case  is  brought  squarely  within  their  provisions.  Press 
Pub.  Co.  vs.  General  Accident.  Fire  A  Life  Assur.  Corp.   (N.  Y.)..   589 

Held  to  obligate  defendant  to  make  monthly  payments  of  indemnity 
during  the  disability  of  the  insured,  not  exceeding  the  period 
covered  by  the  policy.     Zeitler  vs.  National  Casualty  Co.   (Minn.).   528 

In  case  of  doubt,  insurance  policy  will  be  construed  in  favor  of  insured 
and  the  policy  will  not  be  permitted  to  be  negatived  by  a  doubtful 
clause.     Pacific  Mut  Life  Ins.  Co.  vs.  McCabe  (Ky.) 507 

Unambiguous  Insurance  contracts  must  be  construed  according  to  their 
plain  meaning,  all  doubts  must  be  resolved  in  favor  of  insured. 
Monongahela  Ins.  Co.  et  al..  vs.  Batson    (Ark.) 601 

Where  there  is  no  uncertainty  as  to  its  meaning  and  it  is  legal  and  not 
opposed  by  public  policy,  insured's  contract  will  be  enforced  as  it 
is  made.     Cilek  vs.   New  York  Life  Ins.   Co.    (Neb.) 691 

Contract  is  to  be  construed  so  as  to  give  effect  of  manifest  intention  of 
both  parties  even  though  contract  in  present  case  be  held  to  be 
one  of  fidelity  insurance,  still  the  rule  of  two  constructions,  the  one 
favorable  to  insured  must  be  adopted  cannot  be  availed  of  to  re- 
fine away  the  terms  of  contract  expressed  with  sufficient  clearness 
to  convey  the  plain  meaning  to  all  parties.     John  Church  Co.  vs. 
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iStna    Indemnity    Co. — ^tna    Indemnity    Co.    vs.     John    Church 
Co.     (Ga.)     682 

Recourse  may  be  had  to  preliminary  negotiations  for  the  purpose  of 
determlninir  correct  construction  of  contract.  Mather  et  al.  vs. 
London  Guarantee  &  Accident  Co..   Ltd.    (Minn.) €5€ 

Ambiguous  conditions  should  be  construed  most  strongly  against  in- 
surer. A  life  policy  in  the  language  of  Insurer  is  presumed  to 
contain  all  conditions  intended  to  be  imposed.  Francis  vs. 
Prudential    Ins.    Co.    of   America    (Pa.)    709 

The  language  of  a  policy  must  be  clear  and  unambiguous  and  any 
doubt  in  the  meaning  shall  be  resolved  against  the  Insurer. 
Farmers'  Mut.  Equity  Ins.   Society  vs.  Smith    (Ky.) 7SS 

Avoidance  provision,  if  fairly  susceptible  to  two  constructions,  that 
which  is  favorable  to  insured  will  be  adopted.  Henderson  vs. 
Abbeville    Greenwood  .Mut.    Ins.    Ass'n    iB,    C.) 796 

Rule  of  construction  in  ambiguity  applies  with  greater  force  to  a 
covering  agreement  than  to  the  policy  itself.  Victoria  S.  S.  Co. 
vs.  Western  Assur.  Co.  of  Toronto   (Cal.) S04 

Policy    insuring    against    violent    death    "not    result    of    member's    own 
vicious   conduct."    was  ambiguous   and   should    therefore    be   con-* 
strued   more   strongly   against   Insurer.      Railway    Mall    Ass'n    vs. 
Moseley  et  al.   (U.  S.) 807 

Where  terms  of  a  contract  are  ambiguous  they  must  be  held  to  mean 
what  they  clearly  express  and  no  room  is  left  for  construction. 
McKinney    vs.    General    Accident,    Fire    &    Life    Assur.    Co.,    Ltd. 

(U.     S.)     820 

it)  A  bailor  of  products  cannot  recover  under  policy  procured  by  ware- 
houseman unless  it  appears  that  he  intended  in  taking  out  the 
policy  to  cover  bailor's  interest.  Bailor  may  adopt  benefit  of 
insurance  previously  affected  by  warehouseman  if  he  notify  the 
latter  before  proof  of  loss  Is  made.     Johnson  vs.   Stewart   et  al. 

(Pa.)      794 

t)  VMtibules  enclosing  about  twenty-flve  to  thirty  square  feet  of  floor 
space  installed  to  protect  employees  in  cold  weather,  which, 
although  more  elaborate,  were  of  the  same  nature  as  storm 
doors  and  windows,  were  not  an  "addition"  within  the  meaning 
of  a  liability  policy.     Kresge  vs.  Maryland  Casualty  Co.   (Wis.)..   146 

Held,  that  a  grain  separator  standing  on  a  vacant  lot  adjacent  to 
property  was  included  in  the  policy.  German-American  Ins.  Co. 
-n.   Messenger   (Colo. )    91 

At  18  a  rule  that  where  there  is  an  inaccuracy  in  the  description  of 
premises  in  a  policy,  erroneous  part  may  be  rejected  without 
affecting  the  policy,  if  enough  remained  to  identify  the  premises 
intended.     (Turnen  vs.  Law  Union  ft  Rock  Ins.  Co.,  Ltd.  (N.  Y.)..   241 

Inairance  upon  household  and  kitchen  furniture  to  run  three  years 
includes  furniture  acquired  subsequent  to  issuance.  Delaware 
Ins.  Co.  vs.  Wallace  (Tex. ) 261 

Broker's  error  in  describing  building  as  situated  at  northeast  instead 
of  northwest  comer,  did  not  avoid  Insurance  where  there  was 
no  other  building  on  either  of  the  four  corners.  Curnen  vs. 
Law  Union  &  Rock  Ins.   Co..   Ltd.    (N.  Y.) 241 

Insured  pledged  policy  as  security  for  loan  on  contract  containing  an 
express  promise  to  repay  and  redeem.  Held,  contract  created  a 
personal  obligation  on  insured  and  though  pledge  was  void  the 
personal  obligation  remained.     Olllen  vs.  N.  Y.  Life  Ina  Co.  (Mo.).   181 

Recourse  may  be  had  to  preliminary  negotiations  for  the  purpose  of 
determining  correct  construction  of  contract.  Mather  et  al.  vs. 
London  Guarantee  &  Accident  Co.,   Ltd.    (Minn.) 616 

Fire  policy  on  toilet  articles,  labels,  machinery,  etc..  as  a  matter  of 
common  knowledge,  covers  cornstarch.  Aachen  &  Munich  Fire 
Ins.   Co.    vs.   Arabian   Toilet  Goods  Co.    (Ala.) 684 

The  term  "survey"  as  used  in  marine  Insurance,  in  its  direct  slgniflca- 
tlon.  as  well  as  in  the  broader  meaning,  imports  only  a  plan 
and  description  of  the  present  existing  state  and  condition,  and 
mode  of  use  of  the  property,  so  that,  so  far  as  representations 
therein  are  of  an  executory  nature,  or  relate  to  the  use  or  occu- 
pation of  the  premises  subsequent  to  the  policy,  the  owner  is  not 
bound  by  them.  Macatawa  Transp.  Co.  vs.  Firemen's  Fund  Ins. 
Co.     (Mich.)     786 

Policy  on  warehouse  wlJl  cover  malt  not  In  warehouse  at  time  policy  is 
Issued,  but  subseouently  shinped  thereto,  though  the  shippers 
have    made    no    arrangementii    with     warehouseman    relative     to 

Inpuranre.      Johnxon    vk,    Stewart    et    al.     (Pa.) 794 

(4)  Tontine  policy.  Estimated  profit.  On  the  fscts  stated,  held,  that 
statements  sent  with  the  policy,  although  considered  part  of  the 
contract  did  not  guarantee  or  promise  cash  value  of  88.160  at 
maturity.  It  being  expressly  stated  that  it  was  illustrative  of  the 
options  given  the  holder  and  that  the  figures  were  based  on  the 
results  of  other  tontine  policies,  hence  owner  was  only  entitled 
to  eamines  rightly  apportioned  to  his  policy.  Tourtellotte  et  al. 
vs.  New  York  Life  Ins.  Co.    (Wis.) 244 

Coverlnjr  agreement  for  insurance  of  freightage  on  cargo  of  lumber, 
where    quantity    to    be    carried    was    to    be    determined    by    the 
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charterer  and  the  rate  waa  already  established,  was  not  an  open 
policy.    Victoria  S.  8.  Co.  vs.  Western  Assur.  Co.  of  Toronto  (Cal.).  804 
(5)       Provision  as  to  acceptance  of  life  policy  while  In  good  health  became 
part  of  proposed  contract  and  fixed  the  time  when  the  policy  be- 
came operative  and  insurance  began.     Bowen  vs.  Prudential  Ins. 

Co.  of  America   (Mich.) 194 

Life  and  accident  policy  held  to  be  a  continuous  one  and  subject  to 
lapse  only  for  nonpayment  of  the  premium  either  before  or  after 
the  expiration  of  the  first  five-year  period  and  hence  had  not 
terminated  prior  to  injury.  Such  policy  being  a  continuous  one, 
a  provision  of  the  by-laws  that  benefits  would  not  be  paid  for 
illness  or  death  occurring  before  policy  had  been  in  force  two 
months  would  not  apply  to  first  two  months  of  second  fifth-year 
period.     Turner  va  N.  Y.  Safety  Reserve  Fund   (N.  Y.) S74 

TL    Premiums,  Does,  and  Assessments. 

(A)  PREMIUMS,    DUES.    AND    ASSESSMENTS. 

Held,  condition  providing  for  payment  by  mortgagee  on  default  of  as- 
sured, a  condition  and  not  a  covenant,  since  the  word  "provided" 
means  "it",  or  "on  condition'*  and  is  used  to  express  a  condition. 
Coykendall   vs.  Blackmer   (N.   Y.)    614 

(B)  PREMIUM  OR  DEPOSIT  NOTES.  AND  ASSESSMENTS  THEREIN. 
(1)       Whether  insurer  can  recover  on  a  policy  depends  on  whether  insured 

authorised  its  issuance.  American  Fire  Ins.  Co.  of  Newark  vs. 
Minsker  Realty  Co.    (N.  Y.) S4S 

The  amount  demanded  in  good  faith  and  not  the  amount  recovered 
determines  Jurisdiction  and  hence  Superior  Court  has  Jurisdiction 
in  an  action  on  Insurance  policy  in  which  demand  made  in  good 
faith  was  for  |202.  Tlllery  vs.  Royal  Benefit  Society  et  al.  (N.  C.)  SS< 
(t)  A  suit  in  equity  can  be  maintained  to  compel  the  ofllcers  of  an  as- 
sociation to  levy  such  assessment  for  the  purpose  of  paying  a 
loss  duly  proved  and  adjusted.  The  members  of  the  association 
were  not  necessary  parties,  it  not  appearing  that  they  refused  or 
objected  to  the  paying  of  the  claim.  A  Judgment  against  such 
association  for  the  amount  due  could  not  be  rendered,  the 
association  not  being  properly  in  court  Kimball  vs.  Lower 
Columbia  Fire  Relief  Assn.   of   Oregon  et  al.    (Ore.) ft 

Insured  in  mutual  fire  company  not  relieved  from  forfeiture  of  a  policy 
because  of  nonpayment  of  assessment,  when  she  received  no 
notice,  as  she  had  not  notified  secretary  of  new  address.  Post- 
card notice  Is  not  a  waiver  if  its  right  to  give  notice  by  second- 
class  mall.     Mutual  Fire  Ina  Co.  va  Turner  (Va.) tS 

Action  by  receiver  of  insolvent  assessment  fire  Insurance  company. 
Held,  member  who  paid  three  times  regular  premium  on  con- 
dition that  he  would  be  guaranteed  from  assessments  was  not 
liable.     Wetmore  va  McElroy  (S.  O.) S42 

Fidelity  insurance.  Held,  on  the  facts  stated,  that  M's  collection  of  ac- 
counts assigned  by  him  to  plaintiff  and  appropriation  of  proceeds 
to  his  own  use.  were  not  acts  committed  in  course  of  employment 
described  in  the  bond  so  as  to  make  defendant  liable  therefor. 
The  words  "for  same"  meant  "for  myseir*.  Coyle  vs.  United 
States   Fidelity  A   Ouaranty   Co.    (Mass.) 667 

The  amount  demanded  in  good  faith  and  not  the  amount  recovered 
determines  Jurisdiction  and  hence  Superior  Court  has  Jurisdiction 
in  an  action  on  insurance  policy  in  which  demand  made  in  good 
faith  was  for  |202.  Tlllery  va  Royal  Benefit  Society  et  al.  (N.  C.)  696 
(t)  Where  defense  was  that  goods  had  been  removed,  evidence  of  a  tele- 
phone conversation  with  agents  admissible  where  facts  and 
circumstances  were  sufllclent  to  warrant  a  finding  that  communi- 
cation   was    in    fact    between    insured    and    agents    of    Insurer. 

Delaware  Ins.    Co.    vs.   Wallace    (Tex. ) 261 

(4)  The  amount  demanded  in  good  faith  and  not  the  amount  recovered 
determines  Jurisdiction  and  hence  Superior  Court  has  Jurisdiction 
in  an  action  on  insurance  policy  in  which  demand  made  in  good 
faith  was  for  |202.     Tlllery  va  Royal  Benefit  Society  et  al.  (N.  C.)  696 

(C)  REFUNDING  OR  RECOVERY  OF  PREMIUMS  OR  ASSESSMENTS. 
Held,  that  plaintiff  and  insurance  broker  having  advanced  premium  to 

defendants,  and  they  having  paid  same  to  receivers  of  the  Insurers, 
defendants  had  no  money  belonging  to  plaintiff  which  In  equity 
they  ought  not  to  keep,  and  hence  were  not  liable  to  plaintiff  in 
assumpsit.  Walmsley  vs.  Stowell  et  al.   (Mo.) M 

Averments  of  plaintiff's  amended  petition   examined,   and  found   to  be 

Insufllclent.     Witt  va  Old  Line  Bankers'  Life  Ina  Co.   (Neb.) 671 

Where  policy  contains  usual  vacancy  provision,  it  Is  not  bound  to  return 
any  unearned  premium  unless  policy  is  surrendered.  Schmidt 
va  Wllliamsburgh  City  Fire  Ins.  Co.  of  Brooklyn,  N.  Y.   (Neb.)..   404 

Recovery  of  advanced  premium.  Where  plaintiff  alleges  that  he  has 
refused  to  submit  to  medical  examination  as  provided  for  it  is 
incumbent  upon  plaintiff  to  allege  and  prove  that  contract  has 
been  rescinded.     Witt  vs.  Old  Line  Bankers'  Life  4ns.  Co.  (Neb.)..   871 
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Civ.  Code  providing  that  insured  is  entitled  to  return  of  premium  paid,  if 
company  has  incurred  no  risk  or  liability  under  the  policy,  is  de> 
claratory  of  the  common-law  rule.  Qrablnskl  va  United  States 
Annuity  &  Life  Ina   Co.    (S.   D.) 470 

The  amount  demanded  in  g^ood  faith  and  not  the  amount  recovered 
determines  jurisdiction  and  hence  Superior  Court  has  Jurisdiction 
in  an  action  on  insurance  policy  in  which  demand  made  m  good 
faith  was  for  |202.     Tillery  va  Royal  Benefit  Society  ei  al.  (N.  C.)   59« 

TIL    Assigrnment  or  Other  Transfer  of  Policy. 

(A)  NATURE  OF  RIGHT  IN  GENERAL. 

A  pre-existing  indebtedness  constitutes  a  sufficient  consideration  for  an 

assignment.     Kaus  vs.   Gracey  et  al.    (Iowa) St? 

An  assignment  of  a  chose  in  action,  may  be  required  to  be  according 
to  the  requirements  of  the  state  where  the  assignment  is  made, 
though  the  contract  be  executed  In  another  state.  The  fact  that 
insured  made  assignment  while  temporarily  a  resident  of  Minne- 
sota would  not  prevent  assignment  from  being  valid  and 
enforceable  in  Wisconsin.  Northwestern  Mutual  Life  Ins.  Co.  vs. 
Adams  et  al.    (Wis.) Ml 

It  is  immaterial  with  respect  to  the  rights  of  the  company  and  the 
original  beneficiary,  whether  the  rights  under  assignment  were 
legal  or  equitable;  the  transaction  having  been  completed. 
Cornell   vs.  Mutual   Life  Ina   Co.  of  New  York    (Mo.) 72€ 

A  contingent  interest,  such  as  assured's  right  to  cash  surrender  value 
after  twenty  years  could  be  assigned  before  such  time  had 
expired.     Cornell   vs.  Mutual   Life  Ins.   Co.   of  New  York    (Mo.)..    726 

Policy  may  be  assigned  without  beneficiary's  consent  if  it  provides  for 
assignment  or  change  of  beneficiary.  Cornell  va  Mutual  Life 
Ina   Co.   of  New  York   (Mo.) 726 

Assignment  of  assured's  right  to  cash  surrender  need  not  be  in 
writing,  but  could  be  made  by  mere  deposit  of  policy  as  collateral 
security.     Cornell  va  Mutual  Life  Ins.  Co.  of  New  York  (Mo.)...   726 

(B)  FORM,  REQXnSITES.  AND  VALIDITY  OF  ASSIGNMENT. 
Whether  an  assignment  of  an  accident   policy  to  defendants  was  ob- 
tained by  duress  held  for  Jury.     Kaus  vs.  Gracey  et  al.   (Iowa)..  .187 

ETlidence  that  Insured  executed  assignment  to  his  wife,  that  It  was 
not  sent  to  home  office  of  insurer  in  accordance  with  the  terms  of 
policy,  acknowledged  and  returned  by  insurer,  pasted  on  policy 
and  so  remained  for  more  than  thirty  years  until  after  the  death 
of  his  wife,  is  sufficient  to  warrant  presumption  of  legal  delivery 
of  assignment,  not  negatived  by  the  assignment  being  found 
among  insured's  papers  after  his  death,  subsequent  to  hers. 
Shorey  vs.   Webb   (Md.)    461 

Where  one  having  paid-up  policy  was  induced  to  make  an  assignment 
thereof  by  fraud  of  assignee,  who  had  no  Insurable  interest,  by 
whom  it  was  assigned  to  an  innocent  party  for  value,  the  second 
assignment  was  subject  to  the  equities  between  the  original 
assignor  and  his  assignee.     Tripp  vs.  Jordan  et  &I.    (Mo.)    589 

Held,  to  sustain  a  finding  that  signature  of  assignor  was  not  a  forgery 
and  that  assignment  was  genuine.  Klrchberg  vs.  Union  Trust  Co. 
(Mich.)      724 

(C)  RIGHTS,  LIABILITIES.  AND  REMEDIES  OF  PARTIES. 

Assignee  of  the  policy  acquires  only  the  rights  of  the  insured,  and  such 
assignment  will  not  divest  the  right  of  the  beneficiary  to  collect 
the  proceeds,  it  appearing  that  the  only  right  Ineured  had  was  to 
collect  policy  upon  maturity  or  to  change  the  form  of  insurance. 
Johnson  vs.  N.   Y.   Life  Ins.   Co.    (Colo. )    466 

After  life  policy  was  assigned  or  pledged  pursuant  to  a  provision 
therein,  authorizing  its  assignment,  the  assignee  or  pledgee  could 
without  subsequent  ratification  or  authorization,  foreclose  and 
enforce  the  assignment.  Cornell  va  Mutual  Life  Ins.  Co.  of 
New  York   (Mo. )    726 

IHL    Cancellation,  Surrender,  Abandonment,  o**  fieseisslon  of  FoUcj. 

(A)       CANCELLATION. 

Provision  requiring  five  days'  notice  was  for  the  benefit  of  the  insured, 
and  was  subject  to  waiver  by  him  and  was  waived  where  he  had 
made  an  insurance  agent  his  agent  to  insure  on  expiration  or  can- 
cellation any  policy,  on  such  agent  receiving  within  five  days  a 
new  policy  in  another  company  after  receiving  notice  of  can- 
cellation of  an  existing  policy  on  plaintifTs  property,  though 
plaintiff  was  not  personally  notified  of  the  cancellation.  Warren 
vs.  Franklin  Fire  Ins.  Co.  et  al. — Same  vs.  Pennsylvania  Fire 
Ina   Co.   et  al.    (Iowa) 84 

Held,  mutual  fire  society  had  power  to  adopt  an  amendment  to  deed 
of  settlement  authorizing  cancellation  of  any  Insurance  policy 
upon  return  of  deposit  money  alone  without  return  of  a  propor- 
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tlonate  share  of  the  accumulated  profits.  Commonwealth  ex  rel. 
Todd.  Atty.-Gen.  vs.  Philadelphia  Contrlbutlonshlp   (Pa.) Ill 

A  written  notice  of  cancellation  under  cancellation  clause  examined  and 
held  to  be  sufficient  in  form.  Notice  of  cancellation  of  an  insur- 
ance policy  in  registered  envelope  received  by  Insured  and 
unopened  by  him,  bearing  on  Its  face  the  card  of  an  insurance 
company  other  than  the  one  In  which  insured  held  a  policy, 
although  having  upon  it  the  name  of  the  same  agents  as  those 
of  the  company  In  which  he  was  insured  was  not.  in  and  of  Itself, 
notice  of  cancellation  as  it  appeared  on  its  face  to  be  a  com- 
munication from  a  concern  with  which  he  had  no  business,  he 
was  not  obliged  to  open  It  and  in  the  absence  of  actual  knowledge 
of  its  contents  was  not  bound  by  the  notice  which  It  contained. 
Fritz  vs.  Pennsylvania   Fire  Ins.   Co.    (N.   J.) 159 

Mere  authority  of  a  broker  to  effect  Insurance  does  not  authorize  him 
to  cancel  it  with  the  effect  of  making  his  principal  chargeable 
with  the  short  rate  premium.  American  Fire  Ins.  Co.  of  Newark 
va  Mlnsker  Realty  Co.   (N.  Y.) 248 

Separate  actions  cannot  be  maintained  by  Insured  and  mortgagee  to 
whom  any  loss  was  payable,  to  recover  separately  amount  pay- 
able to  each  thereunder.  O'Neil  vs.  Franklin  Fire  Ins.  Co.  of 
Philadelphia  et  al.   (N.   Y. ) SSI 

Adjuster  of  liability  company,  sent  out  with  power  to  ascertain  extent 
of  injuries  and  to  settle  claim,  has  sufficient  power  to  authorize 
insured  to  continue  to  provide  medical  service  to  servant.  It 
is  a  condition  precedent  to  a  recovery  of  expenses  incurred  by 
insured  that  the  payment  be  not  made  until  after  the  trial  of  the 
Issues  or  with  the  written  consent  of  the  company.  Dunham  vs. 
Philadelphia  Casualty   Co.    (Mo.) 411 

Where  notice  to  insured  Is  a  condition  precedent  to  cancellation,  notice 
to  broker  Is  not  notice  to  insured.  While  insured  may  ratify  notice 
of  cancellation  given  only  to  broker,  there  is  no  ratification  where 
the  broker  did  not  secure  any  substitute  policy  as  was  his  custom. 
National  Union  Fire  Ins.  Co.  of  Pittsburgh,  Pa.  vs.  Baltimore 
Asbestos  Co..    Inc.    (Md.) 498 

Legal  tender  of  unearned  premium,  unless  waived  by  insured  is  essential 
to  a  valid  cancellation.  Held,  on  the  facts  stated  there  was  no 
waiver  by  insured.     Niagara  Fire  Ins.  Co.   vs.  Mitchell    (Tex.)...   646 

Where  insured  mortgages  property  without  consent  of  company,  Insurer 
cannot  elect  to  declare  policy  void  without  returning  or  oflterlng  to 
return  pro  rata  unearned  premiums.  St.  Paul  Fire  &  Marine  Ins. 
Co.    vs.    Peck    (Okla) 649 

Liability  insurance.  Held,  that  insurer  by  electing  to  defend  and  deny 
insured  right  to  settle  on  his  own  account  and  by  refusing  to  pay 
stipulated  Indemnity  except  upon  satisfaction  of  Judgment,  violated 
the  obligation  of  good  faith  which  underlies  all  contracts  and  was 
liable  for  expenses  Incurred  by  Insured  in  prosecuting  appeal. 
Brassil    vs.    Maryand   Casualty  Co.    (N.   Y.) 671 

Plaintiff's  measure  of  damages  was  value  of  policy  at  time  of  its 
breach,  consisting  of  difference  between  what  it  would  have  cost 
him  to  mature  policy  from  time  of  such  breach  to  end  of  his 
expectancy,  had  there  been  no  breach,  and  what  it  would  have 
cost  him  to  mature  a  like  policy  In  a  solvent  company  for  the 
same  period,  and  not  amount  of  premiums  paid  with  Interest. 
Provident  .Savings  Life  Assur.  Soc.  of  New  York  et  al.  vs. 
ElUnger     (Tex.)      7S6 

Consolidation.  Held,  on  facts  stated,  it  was  not  shown  that  defendant 
had  breached  Its  insurance  contract  with  plaintiff  by  refusing 
to  perform  the  same  as  to  entitle  latter  to  recover  damages 
therefor.  Provident  Savings  Life  Assur.  Soc.  of  New  York  et  al. 
vs.   Ellinger  (Tex.)    786 

(B)  SURRENDER,    CANCELLATION,    OR    ABANDONMENT    BY    INSURED. 
Mere  authority  of  a  broker  to  effect  insurance  does  not  authorize  him 

to  cancel  it  with  the  effect  of  making  his  principal  chargeable 
with  the  short  rate  premium.  American  Fire  Ins.  Co.  of  Newark 
vs.  Mlnsker  Realty  Co.   (N.  Y.) 848 

Cancellation — repayment  of  proper  proportion  of  premium  unless  waived 
is  essential  to  a  valid  cancellation.  Polemanakos  vs.  Austin  Fire 
Ins.  Co.   (Tex.) 866 

Insured  could  consent  to  surrender  of  the  policy  and  application  of  its 
proceeds  to  the  payment  of  his  loan  either  directly  or  by  way  of 
estoppel.     Gillen  vs.  N.   Y.  Life  Ins.   Co.    (Mo.) 181 

Pledge  of  life  policy  to  secure  loan,  contract  providing  that  in  case  of 
default  in  payment  of  premium  or  Interest,  company  could  fore- 
close the  pledge  and  satisfy  loan  out  of  net  value  of  policy  was 
not  a  surrender  of  policy  under  Rev.  St.  1899,  S  7900.  providing 
that  Insured  may  at  any  time  surrender  his  policy  for  a  con- 
sideration adequate  to  himself.  Gillen  vs.  N.  Y.  Life  Ins. 
Co.    (Mo.) 181 

(C)  RESCISSION. 

Where  the  answer  alleges  violation  of  the  additional  Insurance  clause, 
but  falls   to   allege   a   compliance  with    the   terms   of   the   policy 
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which  prescribes  that  In  case  the  company  elects  to  cancel  it 
shall  do  so  by  returning  to  the  insured  the  pro  rata  premium, 
etc..  and  does  not  allege  payment  or  tender  to  insured  of  pro  rata 
premium  and  the  giving  of  written  notice  to  insured,  does  not 
sufficiently  complete  an  allegation  on  the  part  of  company  to 
declare  policy  void.     St.  Paul  Fire  ft  Marine  Co.  vs.  Bragg  (Okla.)  4M 

Where  an  insurance  policy  obligated  the  insurer  to  pay  $3,000  to 
insured's  wife  at  his  death,  there  could  be  no  breach  by  the 
insurer  by  failure  to  perform  prior  to  the  Insured's  death. 
Provident  Savings  Life  Assur.  Soc.  of  New  York  et  al.  va 
Elllnger     (Tex.)     7S« 

Where  the  acting  president  of  a  private  corporation,  without  authority, 
obtained  insurance  for  it  and  his  act  in  doing  so  was  not  ratified 
prior  to  loss,  insurer  prior  to  ratification  was  entitled  to  with- 
draw from  contract  and  did  so  by  giving  notice  that  it 
elected  to  treat  the  policy  as  void  from  the  beginning.  Mar- 
Qusee  vs.  Insurance  Co.  of  North  America  (U.  S.  > — Kline  Broa 
&  Co.  vs.  Liverpool  &  London  &  Globe  Ins.  Co..  Ltd.  <U.  S.) 77S 

DL    ATOidance  of  Policy  for  Misrepresentation,  Fraud,  or  Breaeh  of 
Warranty  or  Condition. 

(A)      GROUNDS  IN  GBNERAL. 

(1)  Construing  Laws  1907,  c.  220,  -5,  par.  4  (Rev.  Laws  Supp.  1909,  subd.  •, 

{  1696,  par.  4):  Material  misrepresentation,  made  with  Intent 
to  deceive  avoids  the  policy;  material  misrepresentation,  not 
made  with  intent  to  deceive  does  not  avoid  the  policy  unless 
matter  misrepresented  increases  the  risk  of  loss;  and  if  it  does 
increase  the  risk  of  loss,  the  policy  is  avoided,  regardless  of 
intent;  immaterial  misrepresentation,  though  made  with  Intent 
to  deceive  does  not  avoid  the  policy.  Johnson  va  National  Life 
Ina   Co.    (Minn.) 2S2 

Separate  actions  cannot  be  maintained  by  insured  and  mortgagee  to 
whom  any  loss  was  payable,  to  recover  separately  amount  pay- 
able to  each  thereunder.  CVNeil  va  Franklin  Fire  Ins.  Co.  of 
Philadelphia  et  al.  (N.  Y.) SSI 

False  and  material  statements  void  the  policy  whether  made  as  result 
of  intention  or  mistake.  Germania  Life  Ins.  Co.  of  N.  Y.  City  vs. 
Klein    (Colo.)    SSI 

Misrepresentation  will  avoid  policy  under  code  if  such  is  to  change 
nature,  extent  or  character  of  risk.  Prudential  Insurance  Co. 
of  America.  Petitioner,  va  John  T.  Moore.  Administrator  of 
John  Andrew  Salgue.  deceaaed   (U.  S.) 221 

Misrepresentation  will  avoid  policy  under  code  if  such  is  to  change 
nature,  extent  or  character  of  risk.  ^tna  Life  Ins.  Co., 
Petitioner,  va  John  T.  Moore.  Administrator  of  John  A.  Salgue, 
deceased   (U.  S.) &il 

In  an  action  by  beneficiary  on  life  policy  where  defense  is  Insured  mis 
represented  his  age  and  health,  his  declarations  cannot  be  re- 
ceived in  evidence  to  prove  the  truth  of  the  representations:  but 
after  proof  has  been  introduced  tending  to  show  his  age  or  health, 
it  was  different  from  what  he  represented  it  to  be  such  declara- 
tions may  be  received  to  show  that  he  had  knowledge  of  his  age 
and  condition,  and  fraudulently  misrepresented  them.  Metro- 
politan Life  Ins.  Co.  of  N.  Y.  vs.  O'Grady  (Va.) 47S 

(2)  Agents   of   marine    company   who   accepted    part   of   a   line   and    turned 

portion  over  to  brokers  of  another  company  became  letter's  agents 
and  a  concealment  made  by  them  will  not  avoid  the  policy.  Cali- 
fornia Reclamation   Co.   vs.    New   Zealand  Ins.   Co.    (Cal.) €54 

(4)  Representation  is  a  statement  profCered  as  a  basis  for  an  insurance 
contract  and  must  be  substantially  true.  A  "warranty"  is  a 
statement  or  covenant  of  a  contract  which  must  be  strictly  or 
literally  fulfilled.  Where  the  defense  was  misrepresentation  it 
was  error  to  admit  in  evidence  testimony  of  physician  as  to  con- 
dition   of   insured   four    years   prior    to   application.      Johnson    va 

National  Life  Ins.   Co.    (Minn. ) 222 

Where  a  printed  statement  in  an  application  for  credit  insurance  stated 
that  the  applicant  knew  nothing  detrimental  to  the  credit  of 
any  customer  "which  would  affect  his  policy  except  as. follows," 
was  stricken  from  the  application  before  it  was  signed,  insured 
could  presume  that  no  information  was  required  as  to  doubtful 
accounts.      L.    Black   Co.    vs.    London   Guarantee   &   Accident    Co.. 

Ltd..    (N.    Y.) 801 

Held,  that  Sections  2608  and  2610  applied  to  an  express  as  well  as 
Implied  warranty  and  under  these  sections  the  common  law  rule 
that  a  breach  of  an  express  warranty  avoids  the  po11c5%  whether 
material   or  not,   does  not   apply.     Victoria   S.   S.   Co.    vs.    W'osi'^rn 

Apsur.    Co.    of  Toronto    (Cal.)    804 

False    representations    will   not    avoid    policy   unless    made    fraudulently. 

Mutual   Life  las.   Co.  of  New  York  vs.  HH ton-Green  et  al.  (U.  S.).   685 

<^)  It  Is  unnecessary  that  defendant,  with  its  defense,  that  policy  sued  on 
VI  a^  obtained  by  fraud,  tender  the  premiums  received  but.  If  it 
prevails  there  should  be  a  Judgment  against  tf.  for  such  premiums 
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without  additional  pleadlnsi.  Knishta  of  Maccabees  of  the  World 
vs.   Shields    (Ky.)    469 

Only  required  that  the  condition  of  the  vessel  and  the  stowage  of  the 
cargro  should  be  satisfactory  to  the  surveyor,  who  may  be  re- 
garded as  agent  of  Insurer  or  at  least  Joint  agent  of  both 
parties.  Victoria  S.  8.  Co.  vs.  Western  Assur.  Co.  of  Toronto  (Cal.).  804 
(B)  MATTERS  RELATING  TO  PROPERTY  OR  INTEREST  INSURED. 
(1)  Where  in  an  action  on  benefit  certificate  defendant  pleaded  that  wbea 
Insured  died  certificate  had  been  canceled  for  nonpayment  of 
dues,  a  witness  who  was  employed  by  the  agent  of  defendant's 
local  homestead  to  assist  In  keeping  the  books,  make  out  receipts 
etc.  was  not  an  agent  of  defendant  company  and  therefore  not 
disqualified    to   testify.      Rousseau   vs.   Brotherhood   of  American 

Yeoman   (Mich.)    tl 

(S)  Unconditional  ownership  clause  had  no  application  as  the  property  In- 
sured was  not  part  of  the  real  estate,  but  lumber  In  a  building 
In  process  of  demolition.  Bnsel  vs.  Lumber  Ins.  Co.  of  New  York 
et   al.    (Ohio) «9 

Policy  containing  unconditional  ownership  clause.  Held,  the  mortgage 
lein  upon  lumber  was  discharged.  For  this  and  other  reasons  this 
defense  was  properly  excluded.  Ensel  vs.  Lumber  Ins.  Co.  of 
New  York  et  al.   (Ohio)    «9 

In  an  action  against  a  defendant  which  has  assumed  the  obligations 
of  a  benefit  certificate  which  provides  for  the  payment  to  the 
defendant  of  the  proceeds  of  one  assessment  not  exceeding  $2,000, 
plaintiff  need  not  allege  and  prove  what  the  proceeds  of  an 
assessment  would  be,  but  the  burden  Is  on  the  defendant  to  show 
that  It  would  be  less  than  S2.000.  and  where  company  has 
assumed  obligations  of  a  fraternal  order  and  has  accepted,  with- 
out objection.  plalntilTs  dues,  it  cannot  escape  liability  on  the 
ground  that  its  contract  with  pla'ntiff  is  ultra  virea  Spande  vs. 
Western  Life  Indemnity  Co.   (Ore.) 127 

It  was  no  defense  that  employee  had  previously  been  a  defaulter  where 
the  employer  had  no  knowledge  thereof,  though  it  was  provided 
in  a  preceding  clause  of  the  bond  that,  "If  the  employer's  written 
statements  heretofore  referred  to  shall  be  found  in  any  respects 
untrue  this  bond  shall  be  void."  Legler  et  al.  vs.  United  States 
Fidelity   St   Guaranty   Co.    (Ohio) 4S« 

Though  it  be  not  recorded  one  who  has  made  a  contract  of  sale  of 
property,  on  which  the  purchaser  has  made  payment  and  under 
which  he  has  entered  into  possession,  is  not  the  sole  and  uncon- 
ditional owner  as  required  by  fire  policy.  Sherman  vs.  Con- 
tinental Ina  Co.   of  City  of  N.  Y.    (Cal.) 47e 

Controversy  between  the  wife  and  illegitimate  daughter  of  Insured. 
Evidence  that  Insured  was  very  fond  of  daughter  and  expressed 
an  intention  at  the  time  of  changing  policy  to  provide  for  her  in 
some  other  method,  was  relevant  to  such  issuea  Maxey  va 
Franklin  Life  Ins.  Co.  et  al.    (Tex.)    dOS 

Under  statute,  the  fact  that  Insured  misrepresented  value  of  stove  could 
not  affect  liability  of  company  where  total  value  of  property  was 
destroyed,  exclusive  of  stove,  was  largely  In  excess  of  amount  of 
policy.  Camden  Fire  Ins.  Ass'n  of  Camden.  N.  J.,  vs.  Puett 
(Tex.)      64& 

Failure  to  communicate  to  company  threat  to  burn  sanitarium  would  not 
avoid  the  policy.     Washington  Fire  Ins.  Co.  et  al.  vs.  Cobb  et  al. 

(Tex.)      64T 

(C>      MATTERS  RELATING   TO   PERSON    INSURED. 

(1)  Warranty,  that  applicant  had  not  been  Intimately  associated  with  any 

one  suffering  from  any  transmissible  disease  within  the  last  year 
being  material,  vitiated  binding  receipt  and  the  policy  sub- 
sequently issued  unless  insurer  waived  the  same.  Every  fact  which 
is  untruly  stated  or  wrongfully  suppressed  in  an  application  for 
insurance  must  be  regarded  as  material.  Where  question  is  so 
framed  as  to  call  for  a  true  statement,  applicant  Is  required  to 
make  full  and  fair  disclosure  thereof  or  at  least  a  substantial  one. 
Gardner  va   North  State  Mut.   Life  Ina  Co.    (N.   C.)    2» 

Misrepresentation  by  an  applicant  for  life  Insurance  of  her  age  that  she 
was  fifty  years  old  at  her  nearest  birthday,  while  in  fact 
sixty-three,  defeats  only  the  policy  pro  tanto.  and  insurer  is  liable 
to  the  amount  of  the  Insurance  which  the  premium  paid  would 
have  purchased  at  the  age  of  sixty-three.  Germanla  Life  Ins.  Co. 
of  N.  Y.  City  vs.  Klein  (Colo.) 86ft 

Previous  application  to  another  company  denied  by  applicant  avoided 
policy  under  Georgia  Code.  iStna  Life  Ins.  Co.,  Petitioner,  vs.  John 
T.  Moore.  Administrator  of  John  A.   Salgue.  deceased  (U.  S.)....   811 

Previous  application  to  another  company  denied  by  applicant  avoided 
policy  under  Georgia  Code.  Prudential  Insurance  Co.  of  America, 
Petitioner,  va  John  T.  Moore,  Administrator  of  John  Andrew 
Salgue.  deceased  (U.  S. )    821 

(2)  Misrepresentations  In   the  application  that  insured   was  In  good  health 

would  not  avoid  the  policy  unless  he  was  then  suffering  from  an 
Infirmity  whlcn  actually  contributed  to  his  death.  Roedel  va 
John   Hancock   Mut.    Life   Ins.    Co.    (Mo. )    4t 
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statements  that  applicant  had  not  had  any  of  the  diseases  Inquired  of 
nor  consulted  a  physician  while  in  fact  she  had,  was  a  false  state- 
ment voiding  the  policy.  Germanla  Life  Ins.  Co.  of  N.  Y.  City  vs. 
Klein    (Colo.) 858 

"Substantially  true"  does  not  mean  somewhat  true  or  partially  true,  nor 
true  In  every  possible  Immaterial  respect,  but  means  true  in  all 
material  respects.     McEwen  vs.  New  York  Life  Ins.  Co.   (Cal.)....   546 

Alleged  false  representation  \\B.n  not  a  defense  where  It  was  not 
shown  that  ailment  for  which  assured  consulted  physician  was 
of  such  serious  nature  as  to  materially  affect  his  health.  Mutual 
Life  Ins.  Co.  of  New  York  vs.  Owen   (Ark.) 580 

Representation  of  no  previous  application  avoids  policy  unless  insurer 
is  estopped  by  a  knowledge  of  falsity.  Mutual  Life  Ins.  Co.  of 
New   York   vs.    Hilton-Green   et   al.    (U.    S. ) .685 

X*    Forfeiture  of  Policy  for  Breach  of  Promissory  Warranty,  Goto- 
nant  or  Condition  Subsequent 

(A)  GROUNDS  IN  GENERAL. 

Presence  prior  to  lire  of  forbidden  gasolene  on  the  premises  it  having 
been  removed  before  the  Are,  did  not  affect  liability  for  loss;  the 
policy  not  providing  that  it  should  be  void  for  such  presence, 
but  only  that  insurer  should  not  be  liable  for  loss  occurring  while 
the  risk  was  so  increased.  O'Neill  vs.  Caledonian  Ins.  Co., 
Same  vs.  American  Ina  Co.   (Cal. )    88 

Plaintiff  Is  not  bound  to  prove  terms  of  contract  between  order  and 
defendant,  but  makes  a  case  for  the  Jury,  when  he  shows  that 
defendant  has  promised  to  assume  the  burden  of  such  other 
order  and  that  relying  on  such  terms,  plaintiff  had  paid  the  de- 
fendant premiums  which  would  have  otherwise  been  due  the 
order.     Spande  va  Western  Life  Indemnity  Co.    (Ore.) 887 

Where  policy  provides,  for  forfeiture  except  that  certain  rights  may 
be  exercised  upon  the  Insured  taking  action,  insurer  need  not 
take  any  affirmative  action  to  forfeit  the  policy.  Patterson  vs. 
Equitable  Life  Assur.   Society   (Ark.) 717 

(B)  MATTERS  RELATING  TO  PROPERTY  OR  INTEREST  INSURED. 

(1)  Length  of  tow  is  material  question  affecting  a  risk.  California  Reclama- 
tion  Co.    vs.    New   Zealand   Ins.   Co.    (Cal.) 654 

(t)  Presence  prior  to  Are  of  forbidden  gasolene  on  the  premises,  it  having 
been  removed  before  the  Are,  did  not  affect  liability  for  loss;  the 
policy  not  providing  that  it  should  be  void  for  such  presence, 
but  only  that  insurer  should  not  be  liable  for  loss  occurring  while 
the  rIsK  was  so  increased.  O'Neill  vs.  Caledonian  Ins.  Co., 
Same  vs.  American  Ins.  Co.   (Cal.) 88 

Presence  on  the  premises  at  the  time  of  lire  of  several  automobiles,  each 
with  gasolene  in  its  tank,  did  not  suspend  the  Are  policy.  The 
warranty  in  the  rider  on  the  policy  that  no  gasolene  other  than 
In  the  reservoirs  of  machines  shall  be  admitted  into  the  building 
where  "the  machine  is  permanently  or  temporarily  stabled." 
allowing  more  than  one  machine  to  be  kept  there.  O'Neill  va 
Caledonian   Ins.   Co. — Same   vs.   American   Ins.    Co.    (Cal.) 88 

Mere  leaving  of  insured  personal  property  in  a  building  where  insured, 
in  the  custody  of  an  occupant  whose  tenancy  commenced  after  the 
date  of  insurance,  and  who  was  without  any  control  over  the 
property  otherwise  than  to  hold  it  subject  to  order  of  the  insured, 
did  not  constitute  a  "change  of  possession."  Linglebach  vs. 
Theresa  Village  Fire  Ins.  Co.   (Wla)    86 

A  list  of  goods,  showing  their  values,  which  were  Arst  placed  In  in- 
sured's store,  which  was  made  by  assured  and  treated  as  an  in- 
ventory, was  an  "Inventory"  within  the  meaning  of  a  Are  policy. 
Iron-safe  clause  sufficiently  complied  with  by  keeping  a  set  of 
books  which  would  enable  an  accountant  to  ascertain  from  them 
and  inventory  kept,  the  value  of  the  goods  on  hand  at  time  of  Are 
Not  necessary  for  assured  to  post  his  ledger  each  day  In  he  posted 
the  gross  amount  of  cash  sales  for  the  periods  between  the  dates 
of  posting  the  ledger,  though.  If  he  did  so,  the  books  containing 
the  items  posted  to  the  ledger  In  gross,  should  have  been  pre- 
served. Retail  store  was  not  "actually  open  for  business"  when 
the  store  was  closed  and  doors  locked  and  proprietor  was  in  an- 
other part  of  the  city.  Iron-safe  clause  not  complied  with  where 
books  were  kept  under  proprietor's  pillow  at  night.  Peniz 
vs.   American  Cent.  Ins.   Co.    (Miss. )    58 

Held,  that  the  word  "void"  meant  "no."  of  no  eflTect.  and  that  the 
force  of  the  vacancy  provision  did  not  depend  upon  an  increase 
of  the  risk,  but  that  it  worked  a  forfeiture  and  not  merely  a 
suspension.      Dolliver  vs.   Granite  State   Fire   Ins.   Co.    (Me.) 884 

Rule  that  written  will  prevail  over  printed  portions  of  policies  if  there 
is  conAlct,  applies  to  provision  prohibiting  keeping  of  certain 
articles.  Hence,  use  of  prohibited  article  will  not  avoid  policy 
where  such  article  is  customarily  part  of  goods  Insured  or  In  use 
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In  the  buBiness.  Vpe  of  small  amount  of  graaollne  will  not  bar 
recovery  where  it  had  nothing  to  do  with  fire.  McClure  vs. 
Mutual   Fire  Ina.  Co.   of  Chester  County   (Pa.) Sit 

Contract  of  sate  on  which  purchaser  paid  small  portion  of  price  prior  to 
fire  destroying  the  dwelllngr  house  and  who  afterwards  completed 
purchase  did  not  avoid  the  policy.  O'Xeil  vs.  Franklin  Fire  Ins. 
Co.  of  Philadelphia  et  al.  (N.  Y.) 881 

Mortgagee  clause  does  not  relieve  Insurer  from  liability  upon  a  ;io1Icv 
containing  a  condition  that  it  shall  be  avoided  by  proceedings 
to  foreclose  any  mortgage  on  the  property;  the  Insuring  of  a 
mortgage  lien  being  sufflclent  indication  that  company  must  have 
contemplated  a  possible  or  probable  foreclosure.  Citizens'  State 
Bank  of  Chautauqua  et  al.  vs.  Shawnee  Fire  Ins.  Co.   (Kan.) 408 

Agreement  acknowledging  Indebtedness  to  a  third  person  and  that  all 
lumber  sawed  at  the  mills  should  be  his  property  and  shipped  in 
his  name  and  further,  that  still  another  party  donirlng  to  buy  the 
lumber  on  hand,  should  purchase  it,  was  not  a  chattel  mortgage. 
Monongahela  Ins.   Co.   et  al.   vs.   Batson    (Ark.) 601 

Vacancy  clause  should  be  interpreted  with  reference  to  Its  manifest 
purpose.  Dwelling  house  may  not  be  vacant,  although  not  actually 
occupied  as  a  present  place  of  abode  and  may  be  vacant,  although 
it  may  be  far  from  being  empty  of  everything  but  air.     Robinson 

vs.   Mennonlte  Mut.  Fire  Ins.  Co.    ( Kan. ) 689 

"While  occupied  as  sanitarium"  in  absence  of  qualifying  provisions 
constituted  warranty  "occupied"  implies  actual  use  by  some 
person  according  to  the  purpose  for  which  it  is  designed.  Sani- 
tarium without  physician,  matron  or  servants  and  no  facilities 
for  heating  the  building,  containing  only  three  people,  cannot  be 
said  to  have  been  "occupied".  Washington  Fire  Ins.  Co.  et  al.  vs. 
Cobb    et    al.     (Tex. ) 647 

Mere  rendition  of  Judgment  against  owner  does  not  transfer  title  though 
it  may  create  a  lien  and  therefore  does  not  avoid  policy  for  a 
change  of  interest.  Kelley  vs.  People's  Nat.  Fire  Ins.  Co. 
(111.)     688 

Iron-safe  clause  substantially  complied  with  where  insured  kept  in- 
ventory of  purchases,  etc.,  and  kept  a  bank  account  in  his  books 
since  latter  afTorded  information  as  to  cash  received.  Queen  of 
Arkansas  Ins.   Co.   vs.   Malone    (Ark.) 686 

Held,  that  the  existence  of  the  policy  procured  by  mortgagee  must  be 
disregarded  and  did  not  avoid  the  one  procured  by  the  mortgagor 
and  hence  tjiere  could  be  no  contribution  between  the  two  In- 
surers.     Kelley   vs.    People's  Nat.    Fire   Ins.    Co.    (111.) 688 

Where  policy  provides  for  forfeiture  except .  that  certain  rights  may 
be  exercised  upon  the  insured  taking  action,  insurer  need  not 
take  any  affirmative  action  to  forfeit  the  policy.  Patterson  vs. 
Equitable  Life   Assur.   Society   (Ark. ) 717 

Vacancy  provision  to  be  ascertained  from  the  whole  instrument  and 
the  subject-matter  of  the  contract.  Insurer  liable  where  tenant 
moved  out  on  Saturday  and  another  tenant  took  possession  on 
Monday.     Farmers'  Mut.   Equity  Ins.   Society  vs.  Smith   (Ky.) 788 

No  forfeiture  because  the  mortgage  on  land,  "with  all  improvements 
thereon  situate."  if  the  Insured  property  on  land  Is  a  fixture. 
Rawls   vs.   American   Central   Ins.   Co.    (S.   C.) 795 

(C)  MATTERS  RELATING  TO  PERSON  INSURED. 

Engaging  In  prohibited  occupation  will  not  wholly  avoid  policy,  but 
merely  suspend  until  the  expiration  of  the  stipulated  time  and 
upon  death  after  expiration  of  that  time  recovery  may  be  had 
where  breach  of  condition  did  not  appear  to  have  caused  de^th. 
Edmonds  vs.  Mutual  Life  Ins.  Co.  of  New  York   (S.  D.) 878 

(D)  ASSIGNMENT  OF  POLICY. 

Change  of  Interest  provision  not  clearly  violated  by  Insured's  writing 
on  policy  when  he  mortgaged  house.  "In  case  of  loss  by  fire 
proceeds  of  policy  to  be  paid  to"  mortgagee  "as  his  Interest  may 
appear."  so  as  to  avoid  policy.  Henderson  vs.  Abbeville  Green- 
wood   Mut.    Ins.    Ass'n    (S.    C.) 796 

(B)      NONPAYMENT  OF  PREMIUMS  OR  ASSESSMENTS. 

(1)  Forfeiture  In  case  of  vacancy  may  be  waived,  and  If  proper  notice 
of  vacancy  is  given  the  policy  will  remain  In  force  until  the  insurer 
takes  action  to  terminate  it.     Patterson  vs.  American  Ins.   Co.  of 

Newark,     N.     J.     (Mo.)     71 

Insured's  agreement  to  pay  premiums  as  distinguished  from  actual  pay- 
ment would  be  sufficient  to  keep  policy  alive.  Nor  is  this  affected 
by  a  provision  that  the  policy  will  be  Indisputable  for  bre.ach  of 
any   of   Its   conditions   after    the    first    year.      Noble    vs.    Southern 

States   Mut.    Life   Ins.    Co.    (Ky.) 359 

Provisions  of  New  York  laws  requiring  premium  notice  to  be  mailed  to 
policyholder  In  that  state  as  a  condition  of  forfeiture  for  nonpay- 
ment has  no  application  to  Insurance  contracts  made  In  Nebraska. 

Cllek  vs.   New  York  Life  Ins.   Co.    rXeb.) 591 

Where  policy  provides  for  forf«»iturp  except  that  certain  right."!  may 
be    exercised    upon    the    Insured    taking    action.    Insurer    need    not 
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take   any  affirmative  action    to   forfeit   the  policy.     Patterson   vs. 

Equitable  Life   Aasur.    Society   (Ark.) 717 

Provision  for  avoidance  for  nonpayment  should  be  construed  to  mean 
voidable  at  election  of  Insurer  and  not  void.  Robinson  vs.  West- 
ern Assur.   Co.    (U.   S. )    77»- 

(S)  Under  a  life  and  accident  policy  the  premium  due  on  the  first  of  tbe 
month  could  be  paid  at  any  time  within  the  month  without  tbe 
policy  lapsing  and  hence  it  had  not  lapsed  fof  nonpayment  of 
September   premium   prior   to   injury.      Turner   vs.    N.    Y.    Safety 

Reserve   Fund    (N.   Y.) 174 

Insured's  agreement  to  pay  premiums  as  distinguished  from  actual  pay- 
ment would  be  sufficient  to  keep  policy  alive.  Nor  is  this  afCected 
by  a  provision  that  the  policy  will  be  indisputable  for  breach  of 
any   of   its   conditions   after    the    first    year.      Noble   vs.    Southern 

States  Mut    Life   Ins.   Co.    (Ky.) 8S» 

Giving  of  note  does  not  operate  as  payment  of  premium  if  policy  or 
note    provides   for    forfeiture    for    nonpayment      Occidental    Ufe 

Ins.    Co.    vs.   Jacobson    (Aris.)    SSS 

On  the  facts  stated  mailing  notice  is  a  condition  precedent  to  avoiding 
the  policy  for  nonpayment.     Frakes  et  al.  vs.  Mutual  Fire  Co.  of 

Portland  (Ore.)    497 

Mutual  policy.  If  assessment  not  paid  within. thirty  days,  policy  shall 
be  void.  Mere  declaration  of  amount  due  on  policy  without 
notice  that  it  will  become  void  if  not  paid  not  sufficient.  Where 
it  might  reasonably  be  inferred  that  a  sum  mentioned  in  policy 
was  a  premium  rather  than  advance  assessment,  the  policy  did 
not  give  notice  required  by  by>laws  to  avoid  same  for  failure  to 
pay  aasessment.      Frakes  et  al.   vs.   Mutual  Fire  Co.   of  Portland 

(Ore.)    4tr 

Where  by-laws  of  mutual  company  require  notice  of  assessments  to  be 
in  writing,  evidence  of  a  parol  notice  is  immaterial.     Frakes  et  al. 

vs.   Mutual   Fire  Co.   of  Portland    (Ore. )    4t7 

Under  the  law  providing  for  premium  notes  to  be  mailed  assured,  a 
notice  that  premium  is  payable  will  not  support  a  forfeiture  where 
it  contained  many  alternative  directions  as  to  payment  and  it 
was  further   encumbered.      McCormack    vs.    Security   Mutual    Life 

Ins.  Co.   (N.  Y.) S6» 

Amount  due  for  sick  benefits  which  were  sufficient  to  pay  premiums 
until  insured's  death,  should  have  been  applied  by  the  company 
for  that  purpose.  American  Nat  Ins.  Co.  vs.  Mooney  (Ark.)....  577 
Provision  for  avoidance  for  nonpayment  should  be  construed  to  mean 
voidable  at  election  of  insurer  and  not  void.  Robinson  vs.  West- 
ern  Assur.   Co.    (U.   S.)    77(K 

(S)  Giving  of  note  does  not  operate  as  payment  of  premium  if  policy  or 
note    provides    for    forfeiture    for   nonpayment.      Occidental    Ufe 

Ins.    Co.    vs.   Jacobson    (Aris.)    SS8 

Amount  due  for  sick  benefits  which  were  sufficient  to  pay  premiums 
until  insured's  death,  should  have  been  applied  by  the  company 
for  that  purpose.  American  Nat.  Ins.  Co.  vs.  Mooney  (Ark.)....  S77 
(4)  Held,  on  an  Industrial  policy  that  the  company's  notice  that  it  would 
not  receive  any  further  premiums  relieved  insured  from  the 
necessity    of    thereafter    tendering    such    premiums.      Western    St 

Southern  Life  Ins.  Co.  vs.  Oiltnane  (Ky.) 46»> 

(B)  Failure  of  insured  to  return  policy  for  paid  up.  as  specified,  after 
default,  deprived  him  of  his  rights  unless  provisions  tn  policy 
were  waived  or  insurer  was  estopped  from  denying  a  liability 
for  the  failure  to  return  the  policy  within  specified  time.     Frye 

vs.  Equitable  Life  Assur.  Soc.  of  U.  S.   ( Me. ) 161- 

The  alleged  contract  to  pay  cash  being  a  separate  and  independent 
undertaking,  not  provided  for  by  policy,  cannot  be  the  basis  of  a 
cause  of  action  unless  it  contains  the  essential  elements  of  a  con- 
tract. Letter  relied  upon  was  not  a  contract,  but  amounted 
merely  to  a  statement  that  if  certain  conditions  were  comii!le%l 
with,  the  company  would  give  the  request  for  the  payment  of  a 
sum   of   money   due    attention.      Armstrong   et   al.    vs.    Equitable 

Life  Assur.  Soc.  of  the  U.  S.   (Ga.) 350- 

Paid  up.  Held,  in  the  absence  of  an  allegation  that  the  writer  of  a 
letter  was  one  of  the  officers  specified  in  the  policy,  that  the 
petition  set  forth  no  cause  of  action,  there  being  no  provision 
in  the  policy  for  the  payment  of  any  sum  of  money  after  the 
policy  had  become  lapsed  by  nonpayment  of  premiums. 
Armstrong  et  al.  vs.  Equitable  Life  Assur.  Soc.  of  the  U.  S.  (Ga.).  <60 
Held,  that  reinstated  policy  related  back  to  the  time  of  the  forfeiture, 
and  it  became  incontestable  within  one  year  after  forfeiture.  Mc- 
Cormack vs.  Security  Mutual  Life  Ins.  Co.  (N.  Y.) 56» 

Default — reserve  value — extended  insurance — policy  stated  length  of 
time    for    which   paid    up    Insurance    would    be   given.      Cabell    vs. 

Mutual  Ben.  Life  Ins,  Co.   (Ky.)    584 

Endowment  insurance — assured  paid  seven  annual  premiums,  borrowed 
from  company  for  amount  of  reserve  and  defaulted  in  payment 
and  after  lapse  of  more  than  thirty  days  died.  Held,  beneficiary 
Is  not  entitled  to  have  Indefinite  and  uncertain  profits  credited  to 
such    policy   in   order    to    keep   it   In   force.      Cllek    vs.    New   York 

Life.    Ins.    Co.     (Neb.) 591 

Where   Vtf   policy    provided   for   automatic   paid-up   sum   which   insured 
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owed  company  on  default  for  loans  could  not.  in  the  absence 
of  any  provision  therefor,  reduce  the  duration  of  extended  in- 
surance.    Francis  vs.   Prudential  Ins.   Co.   of  America  (Pa.) 70t 

Nonforfeiture  Act  fixing  no  time  for  demand,  it  will  be  governed  by 
ilve-year  statute  of  limitations.  Nonforfeiture  Act  relating  to 
Industrial  insurance  not  fixing  time  for  demand  for  cash  surrender 
value,,  it  will  be  fixed  at  eight  weeks  by  analogy  to  paid-up 
Insurance.  Metropolitan  Life  Ins.  Co.  vs.  Clay,  Insurance  Com- 
missioner   (Ky.)     725 

XL    Estoppel,  Walrer,  or  Agreements  Affecting  Bight  to  Avoid  or 
Forfeit  Policy. 

(A)       APPLICATION  OP  DOCTRINES  OP   ESTOPPEL.  AND  WAIVER, 

Where  applicant  nurses  wife  and  child  through  typhoid  fever,  of 
which  disease  he  subsequently  died,  insurer  could  not  have  waived 
such  misrepresentation  in  the  absence  of  a  showing  that  it  had 
knowledge  thereof.  Gardner  vs.  North  State  Mut.  Life  Ins.  Co. 
(N.  C.)    SI 

Where  insured  property  is  moved  without  consent.  Insured  cannot 
recover,  but  there  may  be  a  waiver  of  the  provision,  or  insurer 
may  be  estopped  to  set  it  up.  Delaware  Ins.  Co.  vs.  Wallace 
(Tex.)      S8S 

Forfeiture    clause    In    policy    for    nonpayment    of    premiums    may    be 

waived.     Occidental  Life  Ins.  Co.  vs.  Jacobson  (Ariz.) 861 

Where  company  knew,  before  issuing  policy,  that  insured  got  Intoxicated 
and  accepted  premium.  It  is  estopped  to  rely  on  the  falsity  of 
answers  in  relation  to  Intoxlcante.  Reserve  Loan  Life  Ins.  Co.  vs. 
Boreing  (Ky.) 6g| 

rS)       ESTOPPEL  AND  WAIVER   AS  APPECTED  BY  POWERS   OP  OFFICERS 
AND  AGENTa 

Agent  may  waive  a  requirement  of  the  policy  for  Its  return  to  Insurer 
though  policy  provided  otherwise.  Insured  relied  on  agent's  state- 
ment and  did  not  return  policy  as  required.  The  act  of  the  agent 
operated  as  a  waiver  and  Insurer  was  bound  thereby.  Prye  vs. 
Equitable  Life  Assur.  Society  of  the  U.  S.   (Me.) ic« 

Held,  on  an  industrial  policy  that  the  company's  notice  that  it  would 
not  receive  any  further  premiums  relieved  insured  frojn  the 
necessity  of  thereafter  tendering  such  premiums.  Western  & 
Southern  Life  Ins.  Co.  vs.  Giltnane  (Ky.) 4$0 

Company  bound  by  insurance  agent's  acts  notwithstanding  the  fact  that 
they  may  be  beyond  the  actual  scope  of  authority.  Queen  of 
Arkansas  Ins.   Co.  vs.  Malone   (Ark. ) 53f 

(C)  KNOWLEDGE  OR  NOTICE  AS  CONSTITUTING  ESTOPPEL  OR  WAIVER. 
(1)  Where  applicant  nurses  wife  and  child  through  typhoid  fever,  of 
which  disease  he  subsequently  died,  insurer  could  not  have  waived 
such  misrepresentation  in  the  absence  of  a  showing  that  it  had 
knowledge  thereof.  Gardner  vs.  North  State  Mut.  Life  Ins.  Co 
(N.  C.)    2i 

Mere  knowledge  of  insurer's  agent  that  property  is  vacant,  and  has  been 
for  longer  period  than  permitted  by  the  policy,  Is  not  a  waiver  of 
that  provision  in  the  policy,  though  no  attempt  is  made  to  cancel. 
Home  Fire  Ins.   Co.   vs.   Wilson  et  al.    (Ark.) §7 

Where  agent  of  insurance  company  wrongfully  delivers  a  policy  with 
knowledge  of  a  materially  false  representation  therein,  he  ceases 
in  that  transaction  to  represent  the  company  and  acts  in  his  in- 
dividual capacity  participating  in  fraud  of  the  insured,  which  vi- 
tiates the  policy.  Gardner  vs.  North  Stpite  Mut.  Life  Ins.  Co 
(N.   C.)    SB 

Agent's  knowledge  will  not  be  imputed  to  Insurer  where  he  delivers  pol- 
icy to  Insured  with  the  knowledge  that  the  insured  is  suffering 
from  his  last  Illness.  Gardner  vs.  North  State  Mut  Life  Ins.  Co. 
(N.  C.)    SI 

Notice  to  soliciting  agent  of  a  life  company  of  physical  condition  of 
applicant  which  was  such  that  contract  could  not  be  consummated 
without  operating  as  a  fraud,  is  not  notice  to  a  company  since 
notice  to  an  agent  is  not  notice  to  a  principal  unless  agent's 
knowledge  is  acquired  In  connection  with  his  acts  as  agent. 
Gorman  vs.   Metropolitan  Life  Ins.  Co.    (N.   Y.) n 

Knowledge  of  actual  conditions  by  local  agent  who  prepared  application 
of  wrong  policy  will  not  estop  insurance  company  from  enforcing 
condition  rendering  policy  void  for  untrue  statements.  Prudential 
Insurance  Co.  of  America.  Petitioner,  vs.  John  T.  Moore,  Adminis- 
trator of  John  Andrew  Salgue,  deceased  (U.  S.) 321 

Notice  and  knowledge  of  the  existence  of  a  vacancy  in  insured's  prem- 
ises or  occurence  of  a  fire,  communicated  to  local  agent  of 
defendant,  authorized  to  issue  policies,  etc..  Is  knowledge  of  the 
insurance  company.  Schmidt  vs.  Willlamsburgh  City  Fire  Ins  Co 
of  Brooklyn.  N.  Y.   (Neb.  > '   454 
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Knowledge  of  actual  conditions  by  local  agent  who  prepared  application 
for  policy  will  not  estop  Insurance  company  from  enforcing  condi- 
tion rendering  policy  void  for  untrue  statements.  Mtna,  Life  Ins. 
Co.,  Petitioner,  vs.  John  T.  Moore.  Administrator  of  John  A. 
Salgue,  deceased    (U.   S. ) Sll 

Knowledge  of  an  agent  of  a  company  through  whom  insurance  was 
effected,  of  the  actual  situation  of  the  risk  covered  by  its  burglary 
policy  Is  knowledge  of  the  company.  Bemls  vs.  Pacific  Coast  Cas- 
ualty   Co.    (Minn.)     517 

Unconditional  ownership  provision  cannot  be  waived  by  knowledge  and 
representation  of  a  mere  soliciting  agent.  Sharman  vs.  Con- 
tinental Ins.  Co.  of  City  of  N.  Y.    (Cal. )    47$ 

Where  company  knew,  before  Issuing  policy,  that  insured  got  intoxicated 
and  accepted  premium.  It  Is  estopped  to  rely  on  the  falsity  of 
answers  In  relation  to  intoxicants.  Reserve  Loan  Life  Ins.  Co.  vs. 
Borelng   (Ky.) StI 

Where  field  superintendent  and  local  cashier  consented  to  reinstatement, 
such  knowledge  is  chargeable  to  company  and  recovery  cannot  be 
defeated  on  ground  that  statement  signed  by  assured  recited  he 
was   in  good   health  when    he  was   not.      McCormack   vs.   Security 

Mutual  Life  Ins.   Co.    (N.   Y.) fiC« 

(2)  Under  statute,  knowledge  of  company's  managing  and  soliciting  agents 
and  examiners  of  false  representations  chargeable  to  company. 
Mutual  Life  Ins.  Co.  of  New  York  vs.  Hilton-Green  et  al.  (U.  S.).  685 
(t)  Where  applicant  nurses  wife  and  child  through  typhoid  fever,  of 
•  which  disease  he  subsequently  died,  Insurer  could  not  have  waived 
such  misrepresentation  in  the  absence  of  a  showing  that  It  had 
knowledge  thereof.  Gardner  vs.  North  State  Mut.  Life  Ins.  Co. 
(N.  C.)    21 

Mere  knowledge  of  Insurer's  agent  that  property  is  vacant,  and  has  been 
for  longer  period  than  permitted  by  the  policy,  is  not  a  waiver  of 
that  provision  In  the  policy,  though  no  attempt  is  made  to  cancel. 
Home  Fire  Ins.   Co.   vs.   Wilson  et  al.    (Ark.) 17 

Where  agent  of  Insurance  company  wrongfully  delivers  a  policy  with 
knowledge  of  a  materially  false  representation  therein,  he  ceases 
in  that  transaction  to  represent  the  company  and  acts  in  his  In- 
dividual capacity  participating  In  fraud  of  the  Insured,  which  vi- 
tiates the  policy.  Gardner  vs.  North  State  Mut.  Life  Ins.  Co. 
(N.  C.)    21 

Agent's  knowledge  will  not  be  imputed  to  Insurer  where  he  delivers  pol- 
icy to  Insured  with  the  knowledge  that  the  insured  is  suffering 
from  his  last  illness.  Gardner  vs.  North  State  Mut.  Life  Ins.  Co. 
(N.   C.)    tl 

Notice  to  soliciting  agent  of  a  life  company  of  physical  condition  of 
applicant  which  was  such  that  contract  could  not  be  consummated 
without  operating  as  a  fraud,  is  not  notice  to  a  company  since 
notice  to  an  agent  is  not  notice  to  a  principal  unless  agent's 
knowledge  is  acquired  in  connection  with  his  acts  as  agenL 
Gorman  vs.    Metropolitan  Life  Ins.  Co.    (N.  Y.) If 

Where  company  knew,  before  Issuing  policy,  that  insured  got  intoxicated 
and  accepted  premium.  It  is  estopped  to  rely  on  the  falsity  of 
answers  In  relation  to  Intoxicants.  Reserve  Loan  Life  Ins.  Co.  vs. 
Boreing   (Ky.) 685 

Where  field  superintendent  and  local  cashier  consented  to  reinstatement, 
such  knowledge  is  chargeable  to  company  and  recovery  cannot  be 
defeated  on  ground  that  statement  signed  by  assured  recited  he 
was  in  good   health  when  he  was  not.     McCormack  vs.   Security 

Mutual  Life  Ins.   Co.    (N.   Y.) 566 

(D)       MISTAKE.    NEGLIGENCE.    OR    FRAUD    OF   AGENT. 

Under  statute,  knowledge  of  company's  managing  and  soliciting  agents 
and  examiners  of  false  representations  chargeable  to  company. 
Mutual  Life  Ins.  Co.  of  New  York  vs.  Hilton-Green  et  al.  (U.  S.).   686 

(B)       EXPRESS  WAIVER. 

Agreement  between  plaintiff  and  agent,  which  had  insured  plaintiff's 
property,  that  if  it  should  become  vacant  he  would  attach  a  va- 
cancy permit  to  the  policy  did  not  constitute  a  waiver  of  for- 
feiture for  a  vacancy  subsequently  occurring,  since  there  can  be 
no  waiver  of  forfeiture  until  after  the  ground  for  forfeiture  has 
occurred.  Patterson  vs.  American  Ins.  Co.  of  Newark.  N.  J. 
(Mo.)    ^* 

An  oral  executory  agreement  of  the  insurer's  agent  to  waive  future 
breaches  of  conditions  of  the  policy.  Is  not  enforceable  Home 
Fire  Ins.   Co.  vs.  WHson  et  al.   (Ark.)    •     87 

Where  defense  was  that  goods  had  been  taken  from  location  specified 
and  Insurance  agent  agreed  to  his  request  to  change  policy. 
Insured  is  entitled  to  recover,  even  though  no  change  had  actually 
been  made  In  the  policy  and  though  policy  provided  that  none 
of  its   provisions   could   be   waived   except   in    writing.      Delaware 

Ins.  Co.  vs.  Wallace  (Tex.) *«i 

(F)      IMPLIED  WAIVER. 

(1)       Promise  of  local  agent  to  keep  the  property  Insured  was  not  a  waiver 
of  the  provision  regarding  nonliability  after  vacancy  tor  ten  days. 
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nor  estopped  the  Insurer  to  deny  that  a  vacancy  permit  had  been 
Issued,  though  the  agent  knew  when  the  premises  became  vacant 
and  had  authority  to  use  such  permit,  subject  to  approval  by 
Insurer.  Where  insured  advises  insurer's  agent  of  a  condition 
which  would  work  a  forfeiture  if  not  waived,  yet  one  which  could 
and  would  be  waived  upon  the  doing  of  some  act  by  th.  agent, 
which  the  insured  assumes  in  reliance  upon  agent's  promises 
has  been  or  will  be  done,  neglect  of  the  agent  to  do  the  act  does 
not  invalidate  the  policy.  Home  Fire  Ins.  Co.  vs.  Wilson  et  aL 
(Ark.)      IT 

Breach  of  policy  is  waived  by  Insurer  consenting  to  additional  insur- 
ance.    Coppolettl  et  al.  vs.  Citizens'  Ins.  Co.  of  Mo.   (Minn.)....     C8 

Plaintiffs  in  an  action  upon  an  employers'  liability  Insurance  policy 
held,  precluded  by  their  conduct  from  asserting  that  defendant 
was  estopped  or  had  waived  its  right  to  defend  on  the  ground 
that  the  loss  was  not  covered  by  the  terms  of  the  policy. 
Mann  et  al.   va   Employers*   Liability  Assur.   Corpn.    (Minn.)....  IBf 

While  evidence  may  not  be  received  to  explain  or  vary  the  terms  of 
a  written  policy,  its  provisions  are  waived  if  the  agent  Issues  a 
policy  with  knowledge  that  premises  are  vacant.  Home  Fire  Ins. 
Co.  vs.  Wilson  et  al.   (Ark.)    tT 

Where  the  procurement  of  additional  Insurance,  unless  consented  to  ipso 
facto  avoids  the  existing  policy,  the  mere  failure  of  insurer  to 
cancel  such  i>olicy  after  knowledge  of  additional  insuranca  will  not 
constitute  an  election  to  continue  the  policy  in  force.  Coppolettl 
et  al.  va  Citisens'  Ins.  Co.  of  Mo.    (Minn.) «8 

Under  a  life  and  accident  policy  the  premium  due  on  the  first  of  the 
month  could  be  paid  at  any  time  within  the  month  without  the 
policy  lapsing  and  hence  it  had  not  lapsed  for  nonpayment  of 
September  premium  paior  to  injury.  Turner  vs.  N.  T.  Safety 
Reserve   Fund    (N.    Y.) 174 

Where  application  for  credit  Insurance  Is  made  on  forms  prepared   by 
insurer    and    the    statement    is    incomplete    and    ambiguous    and    * 
insurer   Issues   the  policy  without   demanding   fuller  information, 
such  defense  in  the  application  will  not  be  available  as  a  defense. 
L.  Black  Co.  vs.  London  Guarantee  &  Accident  Co.,  Ltd.  (N.  Y.).   801 

Offer  by  adjuster  of  a  larger  sum  than  the  unearned  premium  for  the 
surrender  of  premium  does  not  of  itself  constitute  a  waiver  of  the 
forfeiture.  Schmidt  vs.  Wllllamsburgh  City  Fire  Ins.  Co.  of 
Brooklyn,   N.  Y.    (Neb.)    404 

Where  company  was  Informed  about  June,  before  insured's  death  in 
January,  that  she  was  in  bad  health  when  insured,  and  did  not 
then  cancel  policy.  It  was  estopped  from  afterwards  denying 
liability.     American  Nat.   Ins.   Co.   vs.   Fawcett   (Tex.)    87t 

On  liability  policy,  held,  to  have  waived  the  provision  relating  to 
payments  made  by  insured  without  written  consent.  Dunham 
vs.  Philadelphia  Casualty  Co.    (Mo.)    4St 

Where  Insurer  Induced  insured  to  believe  that  a  strict  compliance  as 
to  forfeiture  would  not  be  insisted  upon,  insurer  cannot  declare 
a  forfeiture  because  of  nonpayment  Fuglna  va  Northwestern 
Nat.    Life    Ins.    Co.    (Wis.) S80 

The  law  does  not  favor  forfeiture  and  courts  readily  seize  upon  op- 
portunity  to  bring  about  a  waiver  by  placing  a  liberal  construction 
on  the  acts  of  insurer  if  such  construction  is  demanded  by  Justice 
and  not  repugnant  to  law.  Occidental  i^ife  Ina  Co.  vs.  Jacobson 
(Ariz.)    888 

Conduct  of  agent  held  out  as  authorized  in  inducing  Insured  to  retain  a 
policy  containing  Iron-safe  clause  and  rely  on  its  security, 
operated  as  a  waiver  of  prior  omissions  known  to  him.  Queen  of 
Arkansas  Ins.  Co.  vs.   Malone   (Ark. ) 088 

Where  Insurer  denies  liability  upon  specific  grounds,  other  grounds  of 
forfeiture  at  the  time  within  insurer's  knowledge  are  waived  if  in- 
sured has  taken  action  pursuant  to  attitude  taken  by  Insured. 
Ward  vs.  Queen  City  Fire  Ins.  Co.   of  Sioux  Falls.  S.  D.    (Ore.)*.   648 

Insurer  waived  a  breach  of  condition  where,  upon  notice  of  commence- 
ment of  foreclosure  proceedings,  it  neglected  to  cancel  policy. 
Kelley   vs.    People's   Nat.    Fire  .Ina    Co.    (III.) 688 

Letters  written  by  company  did  not  establish  a  waiver  of  forfeiture 
and  showed  policy  hav.  been  in  full  force  up  to  time  of  death. 
Rights  of  beneficiary  became  fixed  upon  insured's  death  and 
forfeiture  is  not  waived  by  letters  written  by  insurer  in  ignor- 
ance of  his  death.  Patterson  vs.  Equitable  Life  Assur.  Society 
(Ark.)      717 

Repeated  notice  and  threat  of  cancellation  served  on  insured  and 
ignored.  Policy  provided  for  avoidance  at  expiration  of  sixty 
days.  Fire  occurred  subsequently.  Held,  to  show  a  waiver  of 
insurer's  right  to  cancel  policy  for  nonpayment  of  premium 
when  due.     Robinson  vs.  Westel-n  Assur.  Co.   (U.  S.) 770 

Held,  there  was  no  waiver  of  a  breach  of  condition  because  Insured's 
agent  had  knowledge  of  procurement  of  concurrent  insurance 
and  did  not  attempt  to  have  policy  canceled.     Hronlsh  vs.  Home 

Ins.    Co.    of   New   York    (S.    D.) 797 

(8)       Promise  of  local  agent  to  keep  the  property  Insured  was  not  a  waiver 
of  the  provision  regarding  nonliability  after  vacancy  for  ten  days. 
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nor  Mtopped  the  Insurer  to  deny  that  a  vacancy  permit  had  been 
iMued.  thouirh  the  acent  knew  when  the  premleee  became  vacant 
and  had  authority  to  use  such  permit,  subject  to  approval  by 
Insurer.  Where  insured  advises  Insurer's  asent  of  a  condition 
which  would  work  a  forfeiture  If  not  waived,  yet  one  which  could 
and  would  be  waived  upon  the  dolns  of  some  act  by  the  a^ent. 
which  the  insured  assumes  In  reliance  upon  agent's  promises 
has  been  or  will  be  done,  neclect  of  the  acent  to  do  the  act  does 
not  invalidate  the  policy.  Home  Fire  Ins.  Co.  vs.  Wilson  et  aL 
(Ark.)      IT 

Breach  of  policy  is  waived  by  insurer  consentlnc  to  additional  insur- 
ance.    Coppolettl  et  al.  vs.  Citizens'  Ins.  Co.  of  Mo.   (Minn.)....     CI 

PlalntlfCs  in  an  action  upon  an  employers'  liability  insurance  policy 
held,  precluded  by  their  conduct  from  assertlnc  that  defendant 
was  estopped  or  had  waived  its  rlcht  to  defend  on  the  cround 
that  the  loss  was  not  covered  by  the  terms  of  the  policy. 
Mann  et  al.   vs.   Employers'   Liability  Assur.   Corpn.    (Minn.)....   lit 

Insurer  does  not  waive  breach  by  merely  fallinc  to  return  the  unearned 
premium  before  suit  Is  brought  on  policy,  nor  Is  it  estopped  from 
setting  up  breach.     Home  Fire  Ina  Co.  vs.  Wilson  et  al.   (Ark.),     tt 

Where  mutual  (Ire  company  reinstated  Insured's  policy  after  default, 
reinstatement  which  came  after  the  Insured  had  discharged  a 
Hen  on  the  premises,  Is  a  waiver  of  the  original  ground  of  for- 
feiture.    Mutual  Fire  Ins.  Co.  vs.  Turner  ( Va.) 88 

A  provision  of  a  life  policy  for  nonpayment  of  a  premium  note  may  be 
waived  by  the  company's  retention  of  the  note  and  making  an 
unconditional  demand  for  payment  thereof.  N.  Y.  Life  Ins.  Co. 
vs.   Conner   (Ky.)    If 

Where  insured  keeps  a  prohibited  article  on  his  premises  but  insurer 
does  not  cancel  policy  therefor  and  keeping  the  article  Is  dis- 
continued prior  to  Are  and  premiums  are  paid  and  renewal  re- 
ceipts Issued  after  such  discontinuance,  insured  may  recover: 
the  policy  being  merely  suspended  during  time  prohibited  article 
is  kept  on  premises.  McClure  vs.  Mutual  Fire  Ins.  Co.  of  Chester 
County   (Pa.) Ill 

Offer  by  adjuster  of  a  larger  sum  than  the  unearned  premium  for  the 
surrender  of  premium  does  not  of  itself  constitute  a  waiver  of  the 
forfeiture.  Schmidt  vs.  Wllllamsburgh  City  Fire  Ins.  Co.  of 
Brooklyn,   N.  Y.    (Neb.)    414 

Where  insurer  induced  insured  to  believe  that  a  strict  compliance  as 
to  forfeiture  would  not  be  insisted  upon.  Insurer  cannot  declare 
a  forfeiture  because  of  nonpayment.  Fuglna  vs.  Northwestern 
Nat.    Life    Ins.    Co.    (Wis.) Ill 

The  law  does  not  favor  forfeiture  and  courts  readily  seise  upon  op- 
portunity to  bring  about  a  waiver  by  placing  a  liberal  construction 
on  the  acts  of  Insurer  If  such  construction  Is  demanded  by  Justice 
and  not  repugnant  to  law.  Occidental  Life  Ins.  Co.  vs.  Jacobson 
(ArlB.)    Ill 

Acceptance    of    interest    on    overdue    premium    note    waives    forfeiture 

provision.     Occidental   Life  Ins.   Co.   va   Jacobson   (Ariz.) Ill 

Where  company  not  only  accepted  and  retained  a  premium  which 
was  due  July  1st  and  not  paid  until  July  24th.  but  accepted  and 
retained  overdue  premiums  for  the  succeeding  three  months  and 
later  accepted  an  advance  premium  for  November,  failure  to  pay 
July  premium  In  advance  was  waived.  Provision  that  accepted 
of  overdue  premiums  should  not  constitute  a  waiver  did  not  affect 
the  rule  that  such  acceptance  waived  policyholder's  default. 
Policy  provided  that  acceptance  of  any  renewal  premium  should 
be  optional  with  Insurer  and  that  if  pasnnent  of  renewal  premium 
should  be  made  after  expiration  of  the  policy  or  the  last  renewal 
receipt,  neither  Insurer  or  beneficiary  would  be  entitled  to  re- 
cover "for  any  Illness  originating  before  the  expiration  of  thirty 
days  after  the  date  of  such  renewal  payment."  Held,  that  the 
quoted  language  should  be  construed  to  mean  thirty  days  after 
payment  of  renewal  premium  without  reference  to  the  past. 
Bruzas  vs.   Peerless  Casualty  Co.    (Me.)    414 

On  the  facts  stated  mailing  notice  Is  a  condition  precedent  to  avoiding 
the  policy  for  nonpayment  Frakes  et  al.  vs.  MiUual  Fire  Co.  of 
Portland  (Ore.)    417 

Conduct  of  agent  held  out  as  authorized  in  Inducing  insured  to  retain  a 
policy  containing  iron-safe  clause  and  rely  on  its  security, 
operated  as  a  waiver  of  prior  omissions  known  to  him.  Queen  of 
Arkansas  Ins.  Co.   vs.   Malone   (Ark. ) 611 

Letters  written  by  company  did  not  establish  a  waiver  of  forfeiture 
and  showed  policy  had  been  In  full  force  up  to  time  of  death. 
Rights  of  beneficiary  became  flxed  upon  insured's  death  and 
forfeiture  Is  not  waived  by  letters  written  by  Insurer  in  ignor- 
ance of  his  death.     Patterson   vs.   Equitable  Life  Assur.   Society 

(Ark.)      717 

(I)  Proper  demand  for  production  of  books — Insured's  failure  to  produce 
books  and  inventory — ^negligence — disappearance  of  Inventory  and 
books.  It  is  not  error  to  admit  oral  proof  to  establish  value  of 
property  destroyed  by  Are.  Commercial  Union  Assur.  Co.,  Ltd..  of 
London,  Bng..  vs.   Wolfe   (Okla.) 411 
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Where  applicant  refused  to  accept  certificate  after  examining  it,  eo  that 
contract  never  took  effect,  association  was  not  estopped  from 
denying  liability  and  did  not  return  membership  fee.  Business 
Men's  Accident  Ass*n.  of  Texas  vs.  Webb.    (Tex.) 6St 

Accident  insurance.  Held,  that  the  whole  course  of  dealing  by  com- 
pany shows  that  it  recognizes  a  local  agent  as  an  agents-oral 
proof — strict  compliance.  Douville  vs.  Pacific  Coast  Casualty  Co. 
(Idaho)   518 

Forxelture   of   a   fire    policy    by    sale   by    insured    of    damaged    property, 
waived     by     company     thereafter     demanding     an     arbitration. 
St.    Paul    Fire   &    Marine    Ins.    Co.    et   al.    vs.    Klrkpatrick    et    al. 
(Tenn.)      7»8 

Xn.    Sisks  and  Causes  of  Losses. 

<A)       MARINE   INSURANCE. 

<1)       Insurer  liable  for  loss  during  voyage  from  external  causes.     No  implied 

warranty   as    to   seaworthiness   of  goods.      Pacific    Creosotlng   Co. 

vs.   Thames  A   Mersey   Marine  Ins.   Co..   Ltd.    (U.    S.) 680 

<t)       Insurer  liable  for  loss  during  voyage  from  external  causes.     No  implied 

warranty  as   to   seaworthiness  of   goods.      Pacific   Creosotlng   Co. 

vs.   Thames  &  Mersey  Marine  Ins.   Co..   Ltd.    (U.    S.) 880 

No  defense  that  a  lighter  was  not  seaworthy.     Pacific  Creosotlng  Co. 

vs.    Thames  ft  Mersey  Marine  Ins.    Co..   Ltd.    (U.   8.) 668 

One    between    the    age    of    fifteen    and    sixteen    who    was    employed    In 

violation  of  law.  is  a  child  within  an  indemnity  policy  exempting 

insurer.     Louis  F.   Kleeman  Co.   vs.   New  Amsterdam  Casualty  Co. 

(Mo.)      681 

<B)      INSURANCE  OF  PROPERTY  AND   TITLES. 

<1)  Under  fire  policy  exempting  Insurer  from  loss  occasioned  by  locomo- 
tives insurer  was  liable  for  fire  communicated  from  building  on 
a  building  on  right  of  way.  though  such  building  was  set  on  fire 
by  sparks  from  locomotive;  the  exempting  clause  contemplating 
a  fire  directly  caused  by  sparks  from  a  locomotive.     Montgomery 

et  al.  vs.  Southern  Mut.  Ina  Co.   (Pa.) 888 

Insurer  issuing  plate  glass  policy  thereby  agreed  to  indemnify  insured 
for  loss  by  breakage  occasioned  by  wrongful  act  of  third  person. 
Weaver  va  N.  J.  Fidelity  ft  Plate  Qlass  Ins.  Co.    (Colo.) 887 

<8)  Under  fire  policy  exempting  Insurer  from  loss  occasioned  by  locomo- 
tives Insurer  was  liable  for  fire  communicated  from  building  on 
a  building  on  right  of  way.  though  such  building  was  set  on  fire 
by  sparks  from  locomotive;  the  exempting  clause  contemplating 
a  fire  directly  caused  by  sparks  from  a  locomotive.  Montgomery 
et  al.  vs.  Southern  Mut.  Ins.  Co.    (Pa.) 288 

<8)  Under  fire  policy  exempting  Insurer  from  loss  occasioned  by  locomo- 
tives Insurer  was  liable  for  fire  communicated  from  building  on 
a  building  on  right  of  way,  though  such  building  was  set  on  fire 
by  sparks  from  locomotive;  the  exempting  clause  contemplating 
a  fire  directly  caused  by  sparks  from  a  locomotive.  Montgomery 
et  al.  vs.  Southern  Mut.  Ins.  Co.    (Pa. ) 288 

<C)   GUARANTY  AND  INDEMNITY  INSURANCE. 

Liability  policy  covering  saw  mill,  plahing  mill.  etc.  etc..  does  not  cover 
the  risk  Incurred  in  employment  of  mill  hands  in  the  boring  of  an 
artesian  well  for  the  obtentlon  of  water.  Rust  Lumber  Co.  vs. 
General  Accident.  Fire  &  Life  Assur.  Corp..  Ltd.    (La.) 481 

Liability  Insurance.  Insurer  was  liable  only  for  Injuries  for  which 
plaintiff  was  contingently  liable  as  owner,  and  not  for  injuries 
for  which  he  was  directly  liable,  as  doer  or  causer  of  the  negli- 
gent act,  since  a  "contingent  liability"  is  one  depending  upon 
an  uncertain  event.  American  Cereal  Co.  vs.  London  Guarantee 
ft   Accident   Co.    (U.   S.)    884 

(D)       LIFE    INSURANCE. 

(2)  There  may  be  recovery  on  policy  insuring  against  death  from  bodily  In- 
juries "by  violent  and  accidental  means,  suicide  (sane  or  insane) 
not  included",  if  the  Insured  was  so  Insane  he  did  not  know  he 
was  taking  his  life,  but  that  his  act  would  probably  result  in 
death.      Vicars  vs.   ^tna   Life  Ins.    Co.    (Ky.)    861 

<B)      ACCIDENT  INSURANCE. 

A  showing  that  deceased  was  killed  in  an  affray  with  a  burglar  would 
establish  accidental  death,  unless  death  from  such  cause  is  ex- 
empted. Allen  vs.  Travelers'  Protective  Assn.  of  America 
( Iowa)     88 

The  beneficiary  of  one  killed  while  attempting  to  board  a  street  car, 
but  who  had  not  become  a  passenger,  could  not  recover.  Mitchell 
vs.    German   Commercial   Accident  Co.    (Mo. ) 271 

Held,   that  if  engineer's  condition   could  be  ascertained   by  observation 

or  examination  it  was  "visible  injury"  within  the  meaning  of  the 

*       by-law.     Peterson  vs.  Locomotive  Engineers'  Mut.  Life  &  Accident 

Ina    Ass'n    (Minn. ) 288 
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One  Insured  as  a  financial  writer  and  reporter  eniragcd.  when  injured. 
In  testing  and  trying  out  in  the  air  a  flying  machine,  was  not  en- 
gaged in  recreation.  The  company's  liab.llty  shall  only  be  such 
proportion  as  the  premium  paid  Avill  purchase  at  the  rate  for  the 
more  hazardous  occupation.  Ridgely  vs.  ^tna  Life  Ins.  Co. 
(N.  Y.)    S0» 

Person  who  attempts  to  cross  railroad  track  immediately  in  front  of 
rapidly  approaching  train,  exposes  himself  to  an  "obvious  risk  or 
obvious  danger".  Obvious  danger  is  one  that  is  plain  and  ap- 
parent to  a  reasonably  observant  person.  The  fact  that  insured 
may  not  have  observed  It  is  not  material.  Combs  vs.  Colonial 
Casualty  Co.    (W.   Va.) tlT 

Not  error  to  Instruct  Jury;  "In  order  for  provision  of  accidental  feature 
of  policy  which  relieves  company  in  case  of  voluntary  exposure,  to 
be  an  excuse  from  liability,  three  elements  are  essential:  con- 
scious knowledge  of  danger:  intention  or  wilful  exposure;  un- 
necessary danger."     Empire  Life  Ins.   Co.   vs.   Allen   (Ga.) $S>- 

If  holder  of  accident -policy  shot  police  officer  and  fled  and  was  shot 
by  officer  not  for  purpose  of  arresting  him.  but  to  avenge  his 
own  injury,  death  was  not  direct  and  proximate  result  of  insured's 
vicious  conduct  and  insurer  was  liable.  Railway  Mall  Ass'n  vs. 
Moseley  et  al.   (U.  S.) SOT 

XnL    Extent  of  Loss  and  Liability  of  Insurer. 

(A)  MARINE   INSURANCE. 

(2)  Held,  that  the  freight  on  the  amount  of  lumber  Jettisoned  in  an 
efl!ort  to  save  vessel  could  be  added  to  the  expense  of  salvage 
and  transshipment 'chargeable  to  the  freight  and  if  these  items 
amounted  to  more  than  one-half  the  freightage  Insured,  the 
insurer  was  liable,  though  the  covering  agreement  provided  that 
it  was  free  from  partial  loss.  Victoria  S.  S.  Co.  vs.  Western 
Assur.  Co.  of  Toronto   (Cal.)    804 

(4)  "Average  warranty"    construed.      Pacific   Creosoting   Co.    vs.    Thames   St 

Mersey   Marine  Ins.    Co..    Ltd.    (U.    S.) 660^ 

(B)  INSURANCE   OF  PROPERTY   AND   TITLES. 

(5)  Building  destroyed  by  fire  and  could  not  be  rebuilt.     Held,   loss  to  be 

computed  by  arbitrary  rule  of  policy  without  taking  into  account 
time  for  proof  of  loss,  time  for  removal  of  debris  and  delay 
Incident  to  inclement  weather  occurring  in  the  season  following 
the  Are.  Amusement  Syndicate  Co.  et  al.  vs.  Milwaukee  Me- 
chanics'  Ins.    Co.    (Kan.) 2tT 

Policy  that  provided  In  case  of  loss  that  company  should  be  liable  for 
only  such  portion  thereof  as  the  amount  insured  by  the  policy 
should  bear  to  the  actual  cash  value  of  the  policy  was  void  under 
the  statute.  Since  such  provision  forced  insured  to  share  his 
loss  with  the  insurer  and  carry  a  part  of  his  own  risk.  Alsop 
Process  Co.   vs.   Continental  Ins.   Co.    ( Mo. ) SOT 

Held,  that  the  automobile  policy  was  one  of  indemnity  to  the  assured 
only  and  that  a  third  person  injured  through  his  negligence,  who 
recovered  Judgment  against  him  in  an  action  by  defendant, 
which  Judgment  was  wholly  unpaid  could  not  maintain  a  suit 
against  an  Insurance  company  for  speciflc  performance  to  compel 
payment  of  amount  of  policy.  Van  Reen  vs.  .£tna  Life  Ins.  Co. 
(U.    S.)    62S- 

On  the  facts  stated,  a  policy  for  S4.000.  where  there  was  a  total  loss, 
was  a  liquidated  demand  for  that  amount,  though  the  property 
was  only  worth  $1,000,  where  insurance  was  not  Induced  by  any 
representation  by  insured.  Drummond  vs.  White-Swearlngen 
Realty    Co.    (Tex. )    80<^ 

Where  property  destroyed  was  insured  for  S7,500  and  there  waa  no 
evidence  of  depreciation  of  value  between  date  of  policy  and 
fire,  the  company  would  be  estopped  to  deny  that  value  of 
property  was  17,500.  City  of  Aurora  vs.  Firemen's  Fund  Ins. 
Co.     ( Mo. )     780 

Policy  indemnifying  against  loss  of  rents  caused  by  Are  or  lightning, 
covers  period  needed  to  place  contract  for  repairs  and  not 
limited  to  time  actually  spent  in  making  repairs.  Hartford  Fire 
Ins.   Co.   vs.   Plres   (Tex. ) 848- 

(C)  GUARANTY  AND  INDEMNITY  INSURANCE. 

A  paid  surety  on  a  building  contractor's  bond  was  n.^t  relieved  from 
liability  because  of  overpayment  made  by  the  obligee,  either  to  the 
contractor  or  directly  to  the  contractor's  servants,  where  such 
payments  were  necessary  to  satisfy  claims  for  labor  and  save  the 
property  from  liens  and  therefore  did  not  operate  to  the  prejudice 
of  the  surety.  Manhattan  Co.,  Inc..  vs.  U.  S.  Fidelity  A  Guaranty 
Co.    (Wash.) , MO' 

On  the  facts  stated,  held,  that  the  bond  and  renewal  certificates  consti- 
tuted distinct  liabilities  rendering  the  guarantor  liable  during 
respective    periods    covered    by    the   bond    of    the    renewals   up    to 
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the  amount  of  $2,500   per  annum.     Alex.   Campbell   Milk  Co.   vg. 
United   States   Fidelity   &   Guaranty   Co.    (N.   Y.) 88# 

(D)      LIFB  INSURANCE. 

Held,  on  the  facts  stated  that  each  policy  year  commenced  on  October 
1st  and  not  on  January  1st.  and  hence  company  was  entitled 
to  deduct  balance  of  premium  for  one  year.  Fidelity  Mut  Life 
Ins.   Co.  of  Philadelphia,   Pa.,  vs.   Zapp   (Tez.) tt 

Burden    showing    waiver    of    forfeiture    Is    on    plaintiff.      Ostmann    vs. 

Supreme  Lodse.  Knlcbts  and  Ladies  of  Honor  (N.  J.) ICi 

Statute  enters  into  and  forms  a  part  of  every  policy.  Loan  agreement 
void  in  so  far  as  It  attempted  to  contract  in  advance  that  the 
net  value  should  be  applied  other  than  for  the  purchase  of  ex- 
tended insurance.  Where  insured  was  not  sufficiently  Informed  of 
his  rights,  his  failure  to  reply  to  a  notice  and  protest  against 
application  of  proceeds  of  net  reserve  to  satisfaction  of  personal 
indebtedness  was  not  in  acquiescence  by  estoppel  to  such  action 
by  the  company.     Gillen  vs.  N.  Y.  Life  Ins.  Co.  <Mo. ) 181 

Indebtedness  that  Insurer  was  entitled  to  deduct  was  not  limited  to 
unpaid  premiums  or  loans  obtained  from  company,  but  included 
any  indebtedness  of  insured  or  beneficiary  of  insurer,  however 
incurred,  when  issued  subject  to  indebtedness  of  insured  or 
beneficiary.     Cltlxens'   Nat.    Life  Ins.   Co.   vs.   Rutherford    (Ky.)..   586 

(B)      ACCIDENT     INSURANCE. 

Liability  of  insurer  for  seventy-eight  weeks  was  not  defeated  by  a 
provision  of  the  policy  that  in  event  of  disability  due  to  accident 
or  Illness  resulting  wholly  or  In  part,  directly  or  Indirectly,  from 
Bright's  disease,  the  limit  of  liability  should  be  an  indemnity  for 
not  exceeding  four  weeks  at  the  stipulated  rate,  where  It  did  not 
appear  that  insured  had  Bright's  disease  for  more  than  four 
weeks  before  his  death.  National  Life  &  Accident  Ins.  Go.  vs. 
O'Brien's  Ex'x  et  ai.    (Ky.)    ISt 

?otal  disability  requires  only  such  disability  as  prevents  the  perform- 
ance of  any  substantial  part  of  assured's  duties.  Hefner  vs. 
Fidelity  A  Casualty  Co.  of  N.  Y.   (Tex.) 144 

Insurer  was  liable  if  the  disability  was  such  as  to  prevent  insured  from 
prosecuting  any  kind  of  business  pertaining  to  his  occupatloii  or 
to  prevent  him  from  doing  all  the  substantial  acts  required  of 
him  in  his  business.  National  Life  A  Accident  Co.  vs.  O'Brien's 
Ex'x  et  al.   (Ky.)    188 

/he  complaint  in  an  action  on  a  larceny  insurance  policy  was  fatally 
defective  for  not  alleging  that  the  property  stolen  was  that 
covered  by  the  policy.  Krlckl  vs.  Ocean  Accident  &  Guar. 
Corpn..  Ltd.    (N.  Y.)    lit 

Proof  that  insured  was  "wholly  and  continuously  disabled,  sufterlng  from 
walking  typhoid  fever"  during  a  specified  period  for  which  in- 
demnity was  claimed  was  insufficient.  No  physician  having 
called  during  two  certain  periods  there  could  be  no  recovery. 
Bruzas  vs.   Peerless  Casualty  Co.    (Me.)    : . . . .   414 

Aeronaut  could  recover  only  one-half  weekly  indemnity  for  injuries 
sustained  while  operating  a  flying  machine.  Ridgely  vs.  ^tna 
Life  Ins.   Co.    (N.   Y.)    6(>» 

Only  sick  benefits  will  be  paid  for  diseases  such  as  peritonitis,  unless 
there  Is  an  infection  directly  resulting  from  the  accident. 
Pacific  Mut.  Life  Ins.  Co.  vs.  McCabe  (Ky.)    50T 

"Entire"  does  not  mean  total  blindness,  but  it  is  sufficient  if  the  insured 
had  practically  lost  the  entire  sight  of  the  eye.  International 
Travelers'  Ass'n.  vs.  Rogers   (Tex.) «I8 

On  a  life  and  accident  policy,  held,  that  the  fact  that  insured  collected 
a  disability  benefit  would  not  prevent  a  recovery  by  beneficiary  for 
loss  of  his  life.     Pacific  Mut.  Life  Ins.   Co.   vs.   McCabe    (Ky  ).      .847 

Insured  confined  in  sanitarium  for  tuberculosis  was  continuously  con- 
fined In  the  house,  though  he  took  short  dally  walks.  One 
unable  to  attend  to  his  business  as  publisher,  though  he  was 
able  to  go  to  his  office  a  few  times  to  give  instructions,  was 
totally  disabled  within  provisions  of  a  health  policy.  Great 
Eastern    Casualty    Co.    vs.    Robins    (Ark.) 680 

Held,  that  the  beneficiary  was  entitled  only  to  the  indemnity  which  the 
premium  paid  would  purchase  for  the  more  hazardous  occupa- 
tion and  that  the  fact  that  he  was  killed  while  off  duty  was 
immaterial  in  determining  the  amount  of  the  Indemnity.  Pro- 
vision In  accident  policy  for  a  smaller  Indemnity  In  case  insured 
Is  Injured  while  engaged  In  an  occupation  more  hazardous  than 
that  specified  is  reasonable,  and  will  be  enforced  by  the  courts. 
Beane    vs.    Continental    Casualty    Co.     (Miss.) 881 

Held,  that  assured,  sustaining  personal  Injury,  was  entitled  to  re- 
cover an  amount  based  on  an  earning  capacity  of  140  a  month 
since  "wages"  which  Is  compensation  given  to  a  hired  person, 
does  not  include  Income.  Reddick  vs.  Northern  Accident  Co.  et 
al.     (Mo.)      831 


(33> 


Digitized  by 


Google 


Insurance  Law  Journal,  Vol.  43. 


UY.    Notice  and  Proof  of  Lo83. 

<A)      RBQUIREMENT  IN  GENERAL. 

Beld.  delay  of  ten  months  in  giving  an  accident  Insurance  company 
notice  of  an  accident  is  unreasonable  per  se,  under  a  clause  of  the 
policy  requiring  notice  to  be  given  as  soon  as  reasonably  possible. 
,  It  is  a  condition  precedent  to  recovery  on  the  policy.  The  fact 
that  physicians  \^'ho  attended  him  attributed  his  condition  to 
disease,  and  not  to  accident,  does  not  excuse  a  failure  to  give  the 
company  notice  of  the  accident  as  soon  as  reasonably  possible. 
Hefner  vs.   Fidelity  &   Casualty  Co.   of  New  York    (Tex.) 144 

Where  a  policy  contains  no  specific  time  for  notice  of  death  to  be 
given,  but  merely  provides  "due  proof  of  death."  notice  of  In- 
sured's death  must  be  given  within  reasonable  time,  and  where 
attorney  was  employed  to  make  proofs  of  death  and  they  were 
not  furnished  for  almost  thirty  days  it  was  inexcusable  and 
notice  was  not  given  within  reasonable  time.  Metropolitan  Life 
Ins.  Co.   vs.  Frankel   (Ind. ) tSS 

Liability  insurance.  Held,  that  insurer  was  not  relieved  of  liability 
because  of  such  delay,  since  it  was  not  until  the  amendment  that 
any  claim  was  made  for  damages  covered  by  the  policy  and  had 
the  summons  and  complaint  been  forwarded  to  Insurer,  he  would 
doubtless  have  returned  them  on  the  ground  that  the  damages 
sought  to  be  recovered  were  not  covered  by  Its  policy.  Press  Pub. 
Co.  vs.  General  Accident,  Fire  &  Life  Assur.  Corp.   (X.  Y.) Ill 

Horse  insurance.  Notice  of  Illness  or  accident  to  insurer's  local  agent 
was  sufficient,  it  being  immediately  forwarded  to  insurer.  Na- 
tional  Live  Stock   Ins.   Co.   vs.   Henderson    (Tex. ) 681 

Notice  of  horse's  death  immediately  thereafter  was  in  compliance  with 
policy  where  owner  was  unable  to  secure  services  of  a  veterin- 
arian.     National   Live  Stock   Ins.   Co.' vs.   Henderson    (Tex.) 681 

Where  H.  was  general  agent  ot  defendant  casualty  company,  which 
had  written  casualty  insurance  for  plalntifT  corporation,  of  which 
H.  was  also  a  stockholder,  director  and  general  manager,  his 
knowledge  of  happening  of  an  accident  for  which  phaintiflT  would 
be  liable,  not  imputable  to  defendant  so  as  to  relieve  plalntifT 
from  complying  with  conditions.  Utica  Sanitary  Milk  Co.  vs. 
Casualty  Co.   of  America   ( N.  Y. ) 8S4 

(B)  FORM,   REQUISITES,   AND   SUFFICIENCY   OF  NOTICE  AND   PROOFS. 
On   the  facts  stated   held,    that   the  policy   proved   was   not   the   policy 

alleged,  and  that  the  variance  was  fatal.     United  States  Health  A 
Accident  Ins.  Co.   vs.   Savage   (Ala. )    511 

(C)  EFFECT  OF  STATEMENTS  AND  PROOFS. 

False  swearing  as  to  the  loss,  under  the  statute,  to  avoid  the  policy  must 
have  been  knowingly  and  wilfully  false.  Instructions  that 
false  statements  must  have  been  made  with  knowledge  of  its 
falsity  and  "with  Intention  of  defrauding  the  company"  are 
erroneous  In  adding  the  quoted  quallflcatlon.  Willis  et  al.  vs. 
Horticultural   Fire   Relief  of   Oregon    (Ore.) 40T 

Policies  become  void  for  fraud  or  false  swearing  of  insured  whether 
before  or  after  loss,  but  only  when  done  wilfully  and  knowingly 
with  intent  to  defraud.  Ward  vs.  Queen  City  Fire  Ins.  Co.  of 
Sioux  Falls.   S.  D.    (Ore. )    648 

<!))       ESTOPPEL   OR  WAIVER   AS   TO  NOTICE. 

48)  Provision  requiring  proofs  of  loss  was  waived  where  company  on  being 
notified  of  a  loss  immediately  took  the  position  that  policy  w&i 
not  in  force.  LInglebach  vs.  Theresa  Village  Mutual  Fire  In& 
Co.    (Wis.)    h% 

Where  insurer  denied  liability  except  for  a  small  amount  which  it 
tendered,  such  act  was  a  waiver  of  formal  notice  of  disability 
to  which  under  other  circumstances,  insurer  would  have  been 
entitled.  National  Life  A  Accident  Ins.  Co.  vs.  0*Brlen*s  Ex*z 
et   al.,    (Ky.)    188 

Provision  requiring  proofs  within  sixty  days  was  waived  by  adjuster 
accepting  a  schedule  and  by  retention  of  proof  furnished  after 
sixty  days.     Curnen  vs.  Law  Union  &  Rock  Ins.  Co..  Ltd.  (N.  Y.).  84B 

Where  one  was  recognized  by  defendant  company  as  its  representative 
and  his  testimony  tended  to  confirm.  latter  could  not  sustain 
contention  that  he  had  no  authority  to  waive  a  clause  of  policy. 
Teasdale    vs.    City    of    New    York    Ins.    Co.     (Iowa* 488 

Filing  of  proofs  by  defendant's  agent,  though  without  usual  affidavit 
and  communication  from  company  that  adjuster  would  take  up 
the  matter,  constituted  waiver  of  plaintiff's  obligation  to  furnish 
verified  proofs  of  loss.  Teasdale  vs.  City  of  New  York  Ins.  Co. 
(Iowa) 488 

Denial  of  liability  on  the  ground  that  the  accident  was  not  covered  by 
the  policy.  Failure  to  refer  to  failure  to  give  required  notice  did 
not  constitute  a  waiver.     Smith  vs.  Arkansas  Nat.  Ins.  Co.  (Ark.).   817 

Where  attorney  without  authority  prepared  proofs  which  were  ac- 
cepted by  insurer  and  with  latter's  knowledge,  examined  Insured 
under  oath,   insurer  having'  acquiesced   in   his  acts   and   accepted 
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■uch    proofs.    Is    estopped    to    deny    his    authority.      Aachen    A 

Munich   Fire  Ins.   Co.   vs.   Arabian   Toilet   Goods  Co.    (Ala.) 6S4 

Proofs  of  loss  waived  by  act  of  adjuster  denying  liability.  Nonwaiver 
agreement  did  not  avoid  effect  of  a  waiver  of  proof  of  loss  by 
adjuster's  denial  of  liability.  Queen  of  Arkansas  Ins.  Co.  vs. 
Malone   (Ark.)    6t6 

^y.    Adjustment  of  Loss. 

(A)  ADJUSTMENT    AND    BBTTLEMENT. 

Whsre  an  agent  authorized  to  effect  settlsment  of  a  claim,  executed 
a  note  on  defendant's  behalf  and  received  from  plaintiff  a  release 
which  defendant,  though  repudiating  the  settlement,  refused  to 
return  until  Ave  or  six  months  after  knowledge  of  compromise.  It 
thereby  ratified  compromise  Roane  vs.  Union  Pac.  Life  Ins.  Co. 
(Ore.)      44 

(B)  APPRAISAL  AND  ARBITRATION. 

Where  the  agreed  terms  of  submission  of  the  amount  of  loss  to  ap- 
praisers indicated  that  the  appraisers  were  to  proceed  Informally 
and  did  not  provide  for  notice  to  the  insured,  failure  to  give 
the  Insured  notice  of  the  meeting  of  appraisers  or  an  opportunity 
to  present  evidence  did  not  invalidate  their  award.  Eberhardt 
vs.  Federal  Ins.  Co.   (Ga.) 491 

Submission  by  agreement  between  insurer  and  insured  to  appraisers 
to  fix  the  amount  of  "sound  value  and  damages"  was  in  accord- 
ance with  the  provisions  of  the  policy  authorizing  submission  of 
the  "amount  of  loss"  to  appraisers:  the  phrases  quoted  being 
synonymous.     Eberhardt  vs.  Federal  Ins.  Co.  (Ga.) 49t 

Where  a  matter  at  issue  between  two  parties  is  submitted  to  third 
persons  and  they  render  an  award  which  does  not  exceed  their 
authority,  they  will  not  be  heard  to  impeach  the  regularity  of 
fairness  of  their  findings.  Purpose  of  submission  to  appraisers 
was  to  affix  the  amount  of  the  loss.  Plaintiff's  loss  represented 
the  difference  between  value  of  the  property  before  the  fire  and 
its  value  immediately  thereafter.  The  effect  of  the  award  was 
to  afllx  the  amount  of  the  plaintiff's  loss.  It  whs  unambiguous, 
was  in  strict  accordance  with  the  agreement  of  submission,  and 
was  binding  upon  the  parties.  Such  an  award  selected  pursuant 
to  fire  insurance  policy  may  be  set  aside,  under  the  code  for 
fraud  or  by  showing  that  unfair  advantage  had  been  given  to  one 
of  the  parties  or  for  a  palpable  mistake  of  law.  Eberhardt  vs. 
Federal  Ins.  Co.'  (Ga.) 49t 

Agreement  to  submit  amount  of  loss  to  appraisers  contemplates  making 
of  an  appraisement  and  also  an  award.  Riddell  vs.  Rochester- 
German   Ins.   Co.   of  New  York    (R.   I. ) t44 

Appraisal  need  not  be  conducted  with  formality  of  trial  court,  but 
there  must  be  a  fair  effort  to  ascertain  the  truth,  etc.  Ap- 
praisers should  call  in  an  umpire  on  disagreement,  whose  function 
is  to  deliberate  with  them,  it  being  improper  for  one  or  two  to 
consider  evidence  not  submitted  to  the  other  or  others.  J.  E. 
Davis  Mfg.   Co.   vs.   Firemen's  Fund  Ins.   Co.   et  al.    (U.   S.) 621 

In  accordance  with  the  terms  of  tne  policy  tne  award  of  the  appraisers 
was  conclusive  on  both  parties  and  fixed  the  amount  of  the 
insured's  liability.  Commercial  Union  Assur.  Co..  Ltd..  vs. 
Dalzell — London  &  Lancashire  Fire  Ins.   Co.   vs.   Same    CU.  S.)...   607 

Appraisers  and  umpire  should  be  competent,  fair  and  unprejudiced. 
Refusal  to  consider  material  sworn  statements  is  evidence  of 
bias  and  interest.  Award  set  aside  for  fraud.  J.  E.  Davis  Mfg. 
Co.   vs.   Firemen's  Fund  Ina   Co.  et  al.    (U.   S.) 611 

Award  of  appraisers  must  conform  In  substance  and  form  to  the 
agreement  for  submission  to  them.  Riddell  vs.  Rochester-German 
Ins.   Co.    of   New   York    (R.    L) 644 

If  arbitration  is  agreed  on  and  appraisement  has  failed,  without  the 
fault  of  either  party.  Insured  cannot  be  required  to  select  another 
arbitrator.      St.    Paul    Fire    &    Marine    Ins.    Co.    et    al.    vs.    Kirk- 

patrlck    et    al.     (Tenn.)     798 

Upon  filing  of  a  bill  by  insurance  company  to  set  aside  award,  court 
acquired  Jurisdiction  of  controversy,  and  could  set  aside  award 
and  enforce  policies  under  cross-bill  without  selection  of  new 
arbitrators.  St.  Paul  Fire  &  Marine  Ins.  Co.  et  al.  vs.  Kirk- 
patrick  et  al.   (Tenn.)    798 

If  Insured  fails  to  agree  to  arbitration,  he  cannot  sue  and  if  unreason- 
ably persisted  in.  forfeits  policy  and  if  company  refuses  such 
a  demana.  insured  may  sue  at  once.  If  arbitration  fails  be- 
cause of  fraud  or  intermeddling  by  insured,  he  cannot  sue  on 
policy;  and  if  It  falls  by  fraud,  etc.,  of  company,  insured  may 
abandon  arbitration  and  sue  on  the  policy.  St.  Paul  Fire  & 
Marine  Ins.  Co.   et  al.   vs.   Kirkpatrlck  et  al.    (Tenn.) 798 

(C)  ESTOPPEL  OR  WAIVER  AS  TO  ADJUSTMENT  OR  ARBITRATION. 
Held,  that  upon  failure  of  parties  to  agree  as  to  loss  In  accordance  with 

provisions  of  standard   fire  policy,   the  neglect  of  the  Insurer  to 
appoint  referees,  after  receiving  insured's  letter  stating  that  he 
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waa  ready  to  proceed,  did  not  eBtablisb  a  waiver  of  the  richt  to  a 
reference.  Vera  et  al.  vs.  Mercantile  Fire  A  Marine  Ins.  Co.— > 
Vera  va  Merrimack  Mutual  Fire  Ina  Co. — Vera  et  al.  vs.  Michiffaa 

Fire  A  Marine  Ins.  Co.   (Mass.) it 

Failure  to  object  to  evidence  at  the  time  it  was  offered  is  a  waiver  of 

the  objection.     Douville  vs.   Pacilic  Coast  Casualty  Co.   (Idaho)..   SIS 


XYL    Bight  to  Proceeds. 

(A)       INSURANCE  OF  PROPERTY. 

(1)  A  purchaser  under  a  valid  contract  becomes  the  equitable  owner  of  the 
land,  the  vendor  retaining  the  legal  title  simply  as  trustee.  Mlll- 
vllle  Aerie  No.    1886,  Fraternal  Order  of  Bagles,   vs.   Weatberby 

et  al.    (N.   J.)    §4 

Failure  to  object  to  evidence  at  the  time  it  was  offered  is  a  waiver  of 

the  objection.     Douville  vs.   Pacific  Coast  Casualty  Co.   (Idaho)..   SXI 

(S)  It  appearing  from  evidence,  without  contradiction,  that  the  assignment 
in  question  was  made  upon  a  valuable  consideration  and  that 
the  defendant,  whose  debt  to  the  assignor,  was  the  subject  of  the 
assignment,  paid  the  debt  to  the  assignor,  without  the  consent 
of  the  plaintiff  and  after  notice  of  the  assignment,  the  court 
did  not  err  in  directing  a  verdict  for  the  plaintiff.     Metropolitan 

L.lfe   Ina    Co.    va    Lewis    (Qa.) Ill 

Lioan — defendant — reinstatement — assignment    to    third    party.      C.    B. 

Shepard  A  Co.  vs.  New  York  Life  Ins.  Co.    (Conn.) SfiS 

Where  life  policy  was  payable  in  cases  of  death  to  wi:e.  or  Insured  If 
living,  insured  upon  becoming  bankrupt  before  maturity  of  policy 
was  without  right  to  deprive  beneficiary  of  provision  then  ex* 
isting  in  her  favor  or  to  obtain  benefits  thereunder  by  surrender 
or  by  other  arrangements  to  which  she  did  not  assent.  Wife's 
rights  as  beneficiary  are  exempt  from  interference  or  control  by 
him  both  under  the  general  law  and  by  Wia  Statute.  In  Re 
Churchill— Churchill  et  al.  vs.  Bestul  (U.  S.) 4ST 

(B)      UFB  AND   ACCIDBNT  INSURANCE. 

(1)  The  code  provides  that  the  word  *'belrs*'  or  "legal  heirs"  or  their 
equivalents,  used  to  designate  beneficiaries  in  the  absence  of  a 
contrary  intention,  shall  include  a  surviying  husband  or  wife  of 
the  Insured,  who  shall  receive  the  same  proportion  of  the  proceeds 
as  that  provided  by  law.  Held,  that  while  such  sectio.i  «b  pro- 
spective in  operation  only,  it  is  nevertheless  applicable  to  a  policy 
Issued  before  its  enactment  where  insured  died  subsequent  thereto. 
Thompson  et  al.  vs.  Northwestern  Mutual  Life  Ins.  Co    (Iowa>...     II 

The  fact  that  Insured  died  before  the  change  of  beneficiaries  was  en- 
dorsed on  policies  did  not  defeat  the  right  of  the  new  beneficiary 
under  the  clause  of  the  policy  that  the  change  should  not  become 
effective  until  it  was  endorsed  on  the  policy,  since  former  beaefl- 
ciarles  had  acquired  no  vested  Interest  therein.  Pierce  va  N.  T. 
Life  Ins.  Co.    (Mo.)    4« 

The  rule  that  one  who  insures  his  own  life  for  the  benefit  of  another 
and  pays  the  premiums  himself,  may  at  any  time  dispose  of 
policy  or  will  it  away  without  the  beneficiary's  consent  was 
changed,  so  far  as  married  women  were  concerned,  by  statute  so 
as  to  provide  that  a  policy  payable  to  a  married  woman  or  as- 
signed to  her,  or  to  a  trustee  for  her  benefit,  should  be  her  sole 
and  separate  property,  free  from  the  control,  disposition  or  dainns 
of  her  husband.     Boehmer  et  al.  va  Kalk  et  al.   (Wis.) 81i 

Provision  in  a  life  policy  that  no  assignment  of  interest  should  bind 
insurer  unless  its  written  consent  was  endorsed  thereon  did  not 
render  ineffective  a  change  of  beneficiary  made  by  assured  in  his 
will;  word  "assignment"  as  used  in  the  policy  not  equivalent 
to  or  Inclusive  of  a  "change  of  beneficlariea"  Where  It  was  silent 
as  to  method  of  changing  the  beneficiary,  provision  in  insured's 
will  making  such  change  was  valid.  Townsend  vs.  Fidelity  & 
Casualty  Co.  of  New  York  (Sower.  Intervener) — Ellis  va  Same 
(Hall,    Intervener)     (Iowa) 271 

Beneficiary  of  a  life  policy  acquires  no  such  rights  therein  as  can 
prevent  Insured  from  substituting  another  beneficiary  at  will 
where  policy  reserves  such  right  Townsend  vs.  Fidelity  &  Cas- 
ualty Co.  of  New  York  (Sower,  Intervener) — Ellis  vs.  Same  (Hall, 
Intervener)    (Iowa)    27t 

Where  it  appeared  that  assured's  mother  had  never  been  the  legal 
wife  of  a  certain  person  by  a  common  law  or  ceremonial  mar- 
riage, there  was  no  presumption  of  law  that  such  person  was 
assured's  father,  and  the  burden  of  proving  that  fact  by  pre- 
ponderence  of  the  evidence  was  upon  the  person  asserting  It  to 
defeat  a  life  insurance  policy.  Mutual  Life  Ins  Co.  of  New  York 
vs.   Good    (Colo. ) S2i 

Beneficiary— divorce — right  to  proceeda     Fllley  vs.  Illinois  Life  Ina  Co. 

et  al.    (Kan.)    SSt 
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Insured's  wife,  named  as  beneficiary  in  life  policy  which  reserves  the 
rlffht  to  change  beneficiary  at  will,  had  no  right  to  possession  of 
policy  as  against  insured.     John  Hancock  MuL  Life  Ins.   Co.  vs. 

Bedford  et   al.    (R.   I.)    871 

Where  insured  attempted  to  change  beneficiary  without  surrendering 
policy  for  endorsement  by  officers  as  stipulated  and  after  his 
death  company  filed  bill  of  interpleader  to  determine  whether 
funds  should  be  paid  to  original  or  substituted  beneficiary,  it 
thereby  waived  its  objections  to  the  change.  Where  beneficiary 
refused  to  surrender  possession  of  policy  delivered  to  her  for  safe 
keeping  and  insured  filed  with  company  a  notice  attempting  to 
change  beneficiary  and  company  made  no  objection.  In  fact 
waived  the  provision  as  to  endorsement  by  filing  a  bill  of  inter- 
pleader after  insured's  death,  the  change  was  effected  and  the 
substituted  beneficiaries  were  entitled  to  the  fund.  Where  a  policy 
authorizes  Insured  to  change  beneficiary  from  time  to  time  pay- 
ment of  premiums  thereon  by  beneficiary  did  not  affect  her  rights. 
John  Hancock  Mut.  Life  Ina  Co.  vs.  Bedford  et  al.    (R.  I.) 878 

Under  policy  made  payable  to  wife  or  her  assigns  without  qualification 
contingent  upon  her  surviving  insured,  whether  contract  was 
governed  by  the  Laws  of  New  York  or  Connecticut,  in  absence 
of  inconsistent  language,  beneficiary  takes  a  vested  interest  which 
passes  at  death  to  her  legal  representatives  and  which  after 
delivery  of  policy  cannot  be  divested  by  insured,  the  insurer  or 
both.     C.  B.  Shepard  &  Co.  va  New  York  Life  Ins.  Co.   (Conn.)..   8BS 

Beneficiary  in  a  life  policy  which  provided  for  a  change  of  beneficiary  at 
will  acquires  no  vested  interest  preventing  insured  from  making 
change  whenever  he  desires  to  do  so.  John  Hancock  Mut.  Life 
Ins.  Co.  vs.  Bedford  et  al.  (R.  I.) 878 

Clause  in  an  industrial  policy  that  a  production  by  the  company  of 
policy  and  receipt  for  sum  assured  signed  by  an  executor, 
husband,  blood  relative,  or  lawful  beneficiary  of  deceased  shall  be 
conclusive  evidence  of  payment  to  the  person  lawfully  entitled, 
would  not  affect  rights  of  beneficiary  named  In  the  policy  or 
permit  a  change  of  beneficiary  without  consent  of  original  bene- 
ficiary.    Wachtel  vs.  Harrison   (N.  Y. ) 462 

In  the  absence  of  provision  for  change  of  beneficiary,  beneficiary  ac- 
quires a  vested  interest  and  where  policy  provides  for  a  change, 
a  beneficiary's  interest,  while  subject  to  be  defeated,  can  be 
defeated  only  in  the  manner  prescribed  in  the  policy.  Failure 
of  insured  to  comply  with  the  regulation  of  giving  home  office 
notice  of  change  of  beneficiary  cannot  be  excused  because  he  was 
an  Ignorant  foreigner.  It  appearing  that  he  recognized  the  con- 
ditions by  attempting  at  one  time  to  comply  with  them.  John- 
son vs.  N.  Y.  Life  Ins.  Co.    (Colo.) 466 

Policy  containing  option  to  change  beneficiary  vests  the  property  in 
insured  and  is  liable  for  his  debta  Jacobs  vs.  Strumwasser 
(N.    Y.)     460 

Paper  signed  by  decedent  purporting  to  change  the  beneficiary  in  In- 
dustrial policy  would  not  have  that  effect  if  it  was  not  consented 
to  by  original  beneficiary  in  absence  of  clause  permitting  such 
change.     Wachtel  va   Harrison    (N.   Y.) 468 

Where  a  husband  insures  for  benefit  of  his  wife  by  ordinary  life  policy, 
the  property  in  the  policy  vests  at  once  in  the  beneficiary.     Jacobs 
vs.     Strumwasser    (N.     Y. ) 460 

"Legal    representatives"    meant    insured's    executors    or    administrators 

and  not  next  of  kin.     Quick  et  al.  vs.  Quick   (N.  Y.) 707 

(8)  In  the  absence  of  beneficiary  option,  life  policy  not  controlled  by  general 
code.  Ohio.  I  9398.  and  was  not  such  a  policy  as  would  pass  in- 
sured's contingent  interest  to  his  trustee  in  bankruptcy.  Held,  that 
the  policies  having  a  cash  surrender  value,  payable  to  the  bank- 
rupt's wife  whether  he  had  the  right  to  change  the  beneficiary 
or  not,  were  exempt  and  not  assets  passing  to  trustee.  In  re. 
Young    (U.   S.) 166 

It  appearing  from  evidence,  without  contradiction,  that  the  assignment 
in  question  was  made  upon  a  valuable  consideration  and  that 
the  defendant,  whose  debt  to  the  assignor,  was  the  subject  of  the 
assignment,  paid  the  debt  to  the  assignor,  without  the  consent 
of  the  plaintiff  and  after  notice  of  the  assignment,  the  court 
did  not  err  In  directing  a  verdict  for  the  plaintiff.  Metropolitan 
Life   Ins.    Co.    vs.    Lewis    (Ga.) Ill 

Loan — defendant — reinstatement — assignment    to    third    party.      C.    K 

Shepard  A  Co.  va  New  York  Life  Ins.  Co.    (Conn.) 166 

Exemption  of  proceeds  of  life  policy  from  death  under  statute  ex- 
tends only  to  debts  of  Insured  and  not  to  beneficiary.  Reiff 
vs.  Armour  &  Co.    (Wash. )    788 

(C)       INDEMNITY  INSURANCE. 

A  guarantee  company  held  not  liable  as  garnishee  upon  a  Judgment 
against  assured  and  an  indemnified  risk.  Truan  va  Range  Power 
Co.  et  al.   (Minn. )    481 

Surety  insurance.  Held,  that  such  provision  of  the  bond  was  ffr  the 
indemnity  and  benefit  of  the  surety  as  well  as  the  owner  and  the 
latter's  failure  to  comply  thereto  constitutes  a  material  variance. 
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which  relieved  the  surety  from  liability  without  proof  of  actual 
Injury  therefrom.     Justice  vs.   Empire  State  Surety  Co.    vU.  8.).  4tt 

(D)      ACTIONS  TO  DETERMINE  RIGHTS  TO   PROCEEDS. 

The  code  provides  that  the  word  "heirs"  or  "lecral  heirs*'  or  their 
equivalents,  used  to  designate  beneficiaries  In  the  absence  of  & 
contrary  Intention,  shall  include  a  surviving  husband  or  wife  of 
the  Insured,  who  shall  receive  the  same  proportion  of  the  proceeds 
as  that  provided  by  law.  Held,  that  while  such  section  is  pro- 
spective In  operation  only.  It  is  nevertheless  applicable  to  a  policy 
Issued  before  Its  enactment  where  Insured  died  subsequent  thereto. 
Thompson  et  al.  vs.  Northwestern  Mutual  Life  Ins.  Co.   (Iowa) ...     ST 

It  appearing  from  evidence,  without  contradiction,  that  the  assignment 
In  question  was  made  upon  a  valuable  consideration  and  that 
the  defendant,  whose  debt  to  the  assignor,  was  the  subject  of  the 
assignment,  paid  the  debt  to  the  assignor,  without  the  consent 
of  the  plalntifC  and  after  notice  of  the  assignment,  the  court 
did  not  err  in  directing  a  verdict  for  the  plaintiff.  Metropolitan 
Life   Ins.    Co.    vs.    Lewis    (Ga.) til 

Loan — defendant — reinstatement — assignment    to     third    party.      C.    B. 

Shepard  &  Co.  vs.  New  York  Life  Ins.  Co.    (Conn.) ISS 

Where  award  of  appraisers  is  invalid,  it  is  duty  of  insured  and  not 
insurer  to  take  steps  to  procure  new  award.  Rlddell  vs. 
Rochester-German  Ins.   Co.  of  New  York    (R.   I. ) C44 

"Legal    representatives"    meant    Insured's    executors    or    administrators 

and  not  next  of  kin.     Quick  et  al.   vs.  Quick   (N.  Y.) 707 

Xyn.    Payment  or  Discharge,  Contribution,  and  SnbrogratioD. 

(A)       PAYMENT  OR  DISCHARGE. 

Where  Insurance  company  sent  to  beneficiary  check  for  amount  due 
which  was  retained  without  objection  except  an  unfounded  objec- 
tion that  It  was  Insufficient  in  amount,  this  constituted  a  sufficient 
tender  and  prevented  recovery  of  Interest  Fidelity  Mut.  Liife 
Ins.  Co.  of  Philadelphia.   Pa.,  vs.  Zapp   (Tex. ) It 

Held,  that  the  failure  to  settle  the  loss  was  neither  unjustifiable  nor 
vexatious  so  as  to  render  defendant  liable  to  a  penalty  and  for 
plalntifT's  attorney's  fees.  Patterson  vs.  American  Ins.  Co.  of 
Newark,  N.  J.    (Mo.) 71 

In  an  action  on  a  life  policy  where  insured  vezatlously  refused  to  satisfy 
the  policy  and  award  of  tlOO  attorney's  foes  does  not  show  pas- 
sion or  prejudice  on  the  part  of  the  jury  where  there  was  testi- 
mony authorizing  such  an  award  even  though  the  amount  of  the 
policy  was  less  than  flOO.  Buchholz  vs.  Metropolitan  Life  Xns. 
Co.    (Mo.)     it 

The  subrogation  clause  being  inserted  by  the  insurer  for  the  protection 
of  the  insurer  Is  to  be  construed  most  sirongly  acralnst  the  in- 
surer and  in  favor  of  the  insured.  In  view  of  the  facts  disclosed, 
the  court  could  not  by  way  of  purely  legal  construction  give  the 
stipulation  the  effect  which  the  defendant  claimed  for  it  and 
void  the  policy.  Ensel  vs.  Lumber  Ins.  Co.  of  New  York  et  &L 
(Ohio)   Ct 

Generally  a  recovery  by  Insured  from  a  third  person  causing  a  loss  of 
the  property  Insured,  releases  insurer  from  liability.  Weaver  vs. 
N.  J.  Fidelity  St  Plate  Glass  Ins.  Co.   (Colo.) 107 

The  filing  of  the  bill  was  a  sufficient  demand,  and  the  filing  of  the 
answers,  denying  liability,  a  refusal  to  pay  as  regards  right  to  re- 
cover penalty  on  the  additional  losses.  Thompson  vs.  Interstate 
Life  &  Accident  Co.  (Tenn.)   41t 

Held  to  obligate  defendant  to  make  monthly  payments  of  indemnity 
during  the  disability  of  the  insured,  not  exceeding  the  period 
covered  by  the  policy.     Zeitler  vs.  National  Casualty  Co.   (Minn.).   6tt 

In  view  of  the  statute  permitting  amount  to  be  added  for  vexatious 
refusal  to  pay.  "not  to  exceed"  10  per  cent  "of  the  loss."  it 
was  error  to  permit  an  allowance  fixed  at  "10  per  cent  of  policy." 
City   of   Aurora  vs.    Firemen's   Fund   Ins.    Co.    (Mo.) 78t 

Under  statute  providing  that  insurance  companies  which  refuse  to 
pay  loss  within  sixty  days  shall  be  liable  for  an  additional  25 
per  cent  for  vexatious  delay;  a  formal  demand  for  payment 
must  be  made  by  insurer  after  maturity  of  policy  and  if  not 
complied  with,  insured  may  sue  on  policy  or  award  and  recover 
the  penalty.  The  date  of  maturity  if  no  demand  made  for 
arbitration  would  occur  at  expiration  of  number  of  days  fixed  In 
policy;  but  if  policy  provides  for  payment  a  certain  number  of 
days  after  filing  award,  the  date  of  maturity  would  be  governed 
accordingly.  Statute  imposing  penalty  for  refusing  to  pay  Is 
ponal  and  must  be  strictly  construed.  St.  Paul  Fire  &  Marine  Ins. 
Co.   et   al.    vs.    Kirkpatrlck    et   al.    (Tenn.)    7t8 

(C)      SUBROGATION. 

Under  a  tourist  policy  providing  that  If  the  Insured  acquired  a  right  of 
action  he  should  assign  or  transfer  it  to  insurer  upon  payment 
of  loss,  the  insurer  who  did  not  show  that  payment  to  Insured  by 
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a  hotel  was  for  loss  by  fire,  wa^  not  entitled  to  subroKatioxL 
Providence  Washington  Ins.  Co.  of  Providence,  R.  I.  vs.  Yon- 
mans    (N.    Y.)     M 

Insurer  may.  upon  paying  Are  loss,  sue  the  person  negligently  causing 
the  fire  and  retain  from  the  amount  recovered  the  sum  paid  to 
insurad.  and  turn  the  balance  over  to  him  or  Insured  may  him- 
self sue  the  wrongdoer  for  his  own  benefit  and  that  of  the  in- 
surer.    Coltman  vs.  Louisville  A  N.  R.  Co.   (Ala.) 164 

Where  insurance  companies  which  have  paid  policies  on  property 
destroyed  caused  by  negligence  of  third  person  and  have  by 
equitable  principles  been  subrogated  to  right  of  action  by  owner, 
may  maintain  an  action  thereon  in  their  own  name  under  the 
Laws  of  Washington.      Palmer  et   al.    vs.    Oregon-Washington   R. 

Railroad  company's  liability  to  Insurance  company  was  the  actual 
value  of  the  property  destroyed  at  the  time  of  fire  and  not  Its  in- 
sured value  since  it  was  not  party  or  privy  to  contract.     Olobe 

A  Nav.  Co.   (U.  8.) ISO 

&  Rutgers  Fire  Ins.  Co.  va  Chicago  A  A.  R.  Co.   (Mo.) 117 

Where  Insurer  undertakes  to  indemnify  insured  with  full  knowledge  of 
an  antecedent  settlement  between  him  and  third  person.  Insurer 
is  a  mere  volunteer  and  cannot  recover  from  Insured  under  sub- 
rogation clause.  Weaver  vs.  N.  J.  Fidelity  St  Plate  Glass  Ins. 
Co.    (Colo.) 107 

Held,  that  mortgagee  clause  did  not  vest  in  the  insurer  right  to  sub- 
rogation on  a  mere  assertion  of  an  unfounded  claim,  that  it  was 
not  liable  to  the  mortgagor  and  hence  on  tender  of  the  mort- 
gage debt,  it  was  not  entitled  to  subrogation  nor  to  an 
assignment  of  the  mortgage  where  It  only  failed  to  prove  its  non- 
liability to  the  mortgagor,  but  suffered  judgment  in  his  favor. 
O'Nell  vs.  Franklin  Fire  Ins.  Co.  of  Philadelphia  et  al.     (N.  T.)..   188 

Held  on  the  facts  stated  that  such  payment  did  not  constitute  a 
payment  of  the  insurance  so  as  to  subrogate  the  insurer  to  the 
rights  of  plaintiff's  assignor,  and  that  an  action  against  the 
carriers  was  properly  brought  by  plalntifT.  Lee  vs.  Barrett  et  al. 
(N.  Y.)    4it 

Subrogation — insurer's  right  is  limited  by  rights  of  insured  against 
the  tort-feasor.  Where  owner  collects  damages  for  negligence  of 
railroad  company.  Insurer  cannot  maintain  an  action  against 
latter  to  compel  him  to  make  good  its  losa  Company's  right  of 
subrogation  to  owner's  cause  of  action  accrued,  for  purpose  of 
determining  the  bar  of  limitations  at  time  of  loss  and  not  at  time 
of  payment  of  policy.  Where  railroad  paid  for  destruction  of 
insured  property  only  at  end  of  law  suit  wherein  Judgment  had 
been  pronounced  against  it  in  favor  of  insured,  such  payment 
was  not  in  fraud  of  insurer,  even  though  it  had  paid  the  loss. 
Fidelity  Ins.  Co.  et  al.  vs.  Atlantic  Coast  Line  R.  Co.    (N.  C.) 640 

Rights  of  lienholder  were  not  affected  by  payment  of  premiums  by 
mortgagor.  Subrogation  clause  intended  to  cover  mechanics' 
lien.     Washington  Fire  Ina  Co.   et  al.   vs.  Cobb  et  al.    (Tex.)....   647 

Insurer  becomes  subrogated  to  any  rights  of  insured  as  against  third 
person.  Held,  insurance  company  became  equitable  assignee  of 
right  of  action  against  railroad,  the  legal  title  remaining  in  the 
insured,  who  could  not  compromise  without  consent  of  company. 
Insurance  company  after  paying  loss,  has  right  of  subrogation  re- 
gardless of  whether  there  is  subrogation  clause  in  policy.  Fire 
Ass'n    of    Philadelphia    vs.    Schellenger    (N.    J.) 708 

Where  insurer  pays  loss  occasioned  by  negligence,  it  becomes  entitled 
to  subrogation  by  operation  of  law.  and  subrogation  receipt  or 
other  agreement  is  unnecessary.  Held,  on  the  facts  stated,  that  as 
defendant  settled  claim  without  complainant's  knowledge  and  did 
not  notify  it  of  the  giving  of  a  release  which  was  a  prima  facie 
bar.  complainant  is  entitled  to  hold  defendant  as  trustee  for 
amount  of  loss  which  it  paid.  Fire  Ass'n  of  Philadelphia  va 
Wells     (N.     J.)     781 

Insurer  on  paying  mortgagee's  claim  is  entitled  to  subrogation.     Rawls 

vs.   American  Central   Ina   Co.    (S.   C.)    711 

Xyin.    Action  on  Policies. 

<A)      RIGHT  OF  ACTION  AND  DEFENSES. 

Held,  on  the  facts  stated,  that  the  letter  was  not  a  tota^  repudiation  of 
the  contract  or  a  denial  of  all  liabHity  by  the  company  but  only 
a  denial  of  liability  under  the  policy  for  loss  of  an  arm.  Indiana 
Life  Endowment  Co.   vs.    Reed    (Ind  ) HI 

Cyclone  policy.  Held,  that  regardless  of  whether  plaintiff  had  refused 
to  submit  question  of  damage  to  arbitration,  the  Insurer's  right 
to  arbitration  was  waived.  Beyer  vs.  Minnesota  Farmers'  MuL 
Ins.    Co.     (Minn.) 108 

No  suit  could  be  lawfully  brought  on  policy  until  amount  to  be  sued 
for  had  been  determined  by  appraisement.  Commercial  Union 
Assur.  Co..  Ltd..  vs.  Dalzell — London  &  Lancashire  Fire  Ins. 
Co    vs.   Same    (U.   S.)    607 
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Where  mortsasee  had  no  knowledge  of  failure  to  procure  a  valid  arbi- 
tration afl  required  or  mortgagor's  failure  to  procure  new 
appraisal,  neglect  of  mortgagor  would  not  prevent  mortgagee 
from  maintaining  an  action  on  policy;  the  words  "the  Insured" 
referring  to  the  mortgagor.  Riddel  I  vs.  Rochester-German  Ins. 
Co.    of    New    York    (R.    I. ) 644 

Refusal  of  Insured  to  submit  to  an  examination  under  oath  does  not 
forfeit  or  avoid  contract  and  bar  recovery,  but  merely  suspends 
right  of  recovery  until  compliance.  Aachen  A  Munich  Fire  Ins. 
Co.   vs.  Arabian  Toilet  Goods  Co.    (Ala.)    684 

Rescission  Is  not  exclusive  remedy  of  an  Insurer  who  has  written  a 
policy  In  favor  of  one  who  conceals  matter  affecting  risk,  but 
insurer  may  seek  affirmative  relief  in  court  of  equity.  California 
Reclamation   Co.    vs.    New   Zealand   Ins.    Co.    (Cal.) 6S4 

If  insured  fails  to  agree  to  arbitration,  he  cannot  sue  and  If  unreason- 
ably persisted  in,  forfeits  policy  and  if  company  refuses  such 
a  demand,  insured  may  sue  at  once.  If  arbitration  falls  be- 
cause of  fraud  or  intermeddling  by  insured,  he  cannot  sue  on 
policy;  and  if  it  falls  by  fraud,  etc..  of  company,  insured  may 
abandon  arbitration  and  sue  on  the  policy.  St.  Paul  Fire  A 
Marine  Ins.  Co.  et  al.   vs.  Klrkpatrick  et  al.    (Tenn.) 798 

<B)       JURISDICTION  AND  VENUE. 

Provision  In  an  "underwriters'  policy"  as  to  maintenance  of  suit  does 
not  of  itself  subject  the  several  underwriters  to  the  jurisdiction 
of  the  courts  other  than  those  of  their  domiciles,  nor  does  It 
obligate  them  to  subject  themselves  to  the  Jurisdiction  of  such 
courts.  Reynolds  et  al.  vs.  Globe  Fire  Underwriters  of  SL  Louis, 
Mo.,    et   al.    (La.) 488 

(C)      TIME  TO  SUE  AND  LIMITATIONS. 

(1)  Held,  that  the  limitation  In  the  standard  fire  policy  with  reference  to 
the  commencement  of  suit  runs  from  date  of  flr«  and  cannot  b« 
extended  to  twelve  months  succeeding  the  sixty  days  from  the 
time  of  furnishing  proofs  of  loss.  Dahrooge  et  &1.  vs.  Rochester- 
German  Ins.  Co.  of  Rochester.  N.  Y.   (Mich.) 81 

Held,  on  the  facts  stated,  to  show  that  disability  of  the  Insured  re- 
sulting from  the  accident,  while  total  within  the  meaning  of 
the  policy,  was  not  immediate.  Hefner  vs.  Fidelity  A  Casualtr 
Co.  of  New  York  (Tex.)    144 

Unnecessary  for  the  reply  to  deny  an  allegation  of  the  answer  that  the 
disability  was  not  continuous  from  the  date  of  accident  to  the 
time  of  death.  National  Life  St  Accident  Ins.  Co.  vs.  CBrien's 
Ex'x   e-    al.    (Ky.) 188 

If  death  is  shown  to  have  resulted  from  an  external  or  visible  injury 
it  will  be  presumed  that  It  was  not  Intentionally  Inflicted  by  the 
insured  or  third  person.  Not  improper  to  charge  that  insurer 
had  the  burden  of  proving  that  the  Injury  was  intentionally  In- 
flicted.    Allen  vs.  Travelers'  Protective  Assn.  of  America  (Iowa) . .     88 

Bridence  held,  to  show  that  Insured  was  wholly  and  continuously 
disabled.  National  Life  &  Accident  Ins.  Co.  vs.  O'Brien's  Ex'x  et 
al.     (Ky.)     188 

Burden  of  Proof  on  company  to  show  that  insured  was  ill  from  a  pro- 
gressive disease  when  he  took  out  policy.  Roedel  vs.  John 
Hancock  Mut.   Life  Ins.   Co.    (Mo.) 48 

In  an  action  on  a  life  policy  where  medical  examiner's  statements  were 
In  conflict  with  those  of  physician  who  furnished  proofs  of  death 
the  question  is  for  the  Jury.  Buchhols  vs.  Metropolitan  Life  Ins. 
Co.      (Mo.)      18 

Instruction  that  misrepresentation  must  be  material  was  not  erroneoat 
to  defendant's  prejudice.  Roedel  vs.  John  Hancock  Mut.  Life  Ins. 
Co.    (Mo.)    48 

Question  as  to  time  contract  of  Insurance  went  into  effect  properly 
submitted  to  Jury,  and  finding  that  It  went  into  effect  at  the 
time  of  delivery  and  was  not  postponed  until  flve  days  later, 
is  not  contrary  to  law.  Held.  It  was  for  the  court  to  say  whether 
his  failure  to  mention  a  release  given  to  a  railroad  etc.  was  a 
material  concealment.  Ensel  vs.  Lumber  Ins.  Co.  of  New  York 
et  al.    (Ohio)    •• 

Brldence  that  an  attorney  was  prevented  by  an  Injury  from  doing 
anything  that  required  continual  physical  effort  is  sufficient  to 
take  to  the  Jury  the  question  whether  his  disability  was  total. 
Hefner  vs.  Fidelity  A  Casualty  Co.  of  N.  Y.   (Tex.)   144 

Instruction  in  an  action  on  -a  flre  policy  that  insurer  would  not  be  re- 
lieved by  the  fact  that  the  flre  occurred  through  negligence  of 
plalntifC  or  his  tenant.  Is  In  conformity  to  the  code  declaring  that 
an  insurer  is  not  exonerated  by  the  negligence  of  the  insured,  or 
his  agents  or  others.  O'Neill  vs.  Union  Assur.  Society,  Ltd. 
Same  va  Law  Union  A  Rock  Ins.   Co.,   Ltd.    (Cal.) T8 

In  an  action  against  a  mutual  flre  company  where  it  was  contended 
that  the  method  of  giving  notice  of  assessment  was  not  proper, 
Instructionr  should  submit  the  issue  in  that  form  and  not  whether 
the  notice  should  have  been  given  in  the  manner  previously  fol- 
lowed.    Mutual  Flre  Ins.   Co.   vs.   Turner   (Va.) 88 
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Whether    Insured    was   Intentionally    killed    held,    for   Jury.      Allen   ts. 

Travelers'    Protective   Assn.    of   America    (Iowa) •• 

In  action  on  an  accident  policy  the  question  of  notice  of  disability,  as 
well  as  the  question  of  waiver  thereof,  is  ordinarily  one  of  fact 
for  the  Jury.  National  Life  &  Accident  Ins.  Co.  vs.  O'Brien's 
Bx'x  et  al.    (Ky.) lit 

Evidence,  held,  to  require  submission  to  the  Jury  of  the  question 
whether  the  plaintiff  notified  defendant's  acrent  before  the  loss 
that  the  property  had  become  vacant.  Whether  an  insurance 
company  has  been  sruilty  of  vexatious  delay  is  for  the  Jury. 
Patterson   vs.   American   Ins.   Co.   of   Newark,   N.    J.    (Mo.) 71 

Held,  on  the  facts,  stated,  that  the  Insured  could  recover  the  stipulated 
payments  upon  becoming  totally  or  permanently  disabled  from 
following  any  occupation,  whether  his  usual  occupation  or  any 
other,  from  which  he  might  by  reasonable  effort  obtain  a  liveli- 
hood even  though  he  might  possibly  by  education  or  ether 
means  not  then  available,  at  some  future  time  become  able  te 
earn  a  living.     Indiana  Life  Endowment  Co.  va  Reed   (Ind.)....  Itl 

Instructions  of  the  trial   court   held,   to  be   without   error.     Coppolettl 

et  al.  va  Citizens'  Ins.  Co.  of  Missouri  (Minn.) CI 

Direction  of  verdict  for  defendant  held,  proper.  Mann  et  al.  va  Em- 
ployers'   Liability  Assur.    Corpn.    (Minn.) lit 

Held,  that  the  clause  providing  that  any  suit  on  policy  must  be  brought 
within  twelve  months  as  found  in  lines  106  and  109  was  not  ap- 
plicable CO  claim  of  mortgagee.  O'Neil  vs.  Franklin  Fire  Ina 
Co.   of  Philadelphia  et  al.    (N.   Y.) tl8 

Provision  of  contract  that  no  action  shall  be  commenced  before  three 
months  nor  after  six  months  from  date  on  which  affirmative 
proofs  of  accident  must  be  furnished  to  the  company,  is  repugnant 
to  the  provisions  of  Section  8821.  Rev.  Code.     DouvlUe  vs.  Pacific 

Coast  Casualty  Co.    (Idaho) SIS 

<t)  In  an  action  on  an  accident  policy  providing  a  death  benefit  In  case  of 
a  member  in  good  standing,  by  accident,  insurer  must  plead  as 
an  affirmative  defense  the  rule  of  the  association  exempting  it 
from  liability  for  intentional  injuries  causing  death  inflicted  by 
the  member  or  any  other  person,  and  so  it  has  the  burden  of 
proving  such  defense.  Allen  vs.  Travelers'  Protective  Assn.  of 
America   (Iowa)    St 

Where  insurer,  by  a  policy  providing  that  loss  should  be  payable  t* 
mortgagee  as  Interest  should  appear,  with  subrogation  to  the 
rights  of  mortgagee,  after  commencement  of  action  by  owner, 
paid  full  amount  to  mortgagee  and  by  answer,  set  up  among 
other  thinga  the  fact  of  such  payment  as  a  complete  defense 
which,  if  established,  would  bar  recovery,  it  was  proper  to  compel 
plaintiff  to  reply  thereto.  McArdle  et  al.  vs.  Royal  Ina  Co.,  Ltd. 
(N.    Y.) S4t 

Held,  on  a  credit  policy  that  the  word  "losses"  as  used  in  application 
was  not  equivalent  to  insolvency  and  in  an  action  where  the  de- 
fense was  a  breach  of  warranty,  a  burden  was  on  the  defendant 
to  establish,  not  only  the  Insolvency  of  a  debtor  not  mentioned  in 
the  application,  but  to  prove  that  plaintifC  knew  at  the  time  the 
application  was  made  that  he  would  ultimately  sulTer  a  loss  upon 
such  debtor's  account.  L.  Black  Co.  vs.  London  Guarantee  & 
Accident  Co..  Ltd.    (N.  Y.) Stl 

Evidence  held  to  show  that  insurer  was  not  harmed  by  inadvertent 
description  of  brokers.  Curnen  va  Law  Union  &  Rock  Ins.  Co., 
Ltd.   (N.  T.) S4t 

Where  defense  was  cancellation,  the  finding  of  the  court  that  the 
minds  of  the  parties  had  not  met  on  cancellation  held  supported  by 
the  evidence.     National  Union  Fire  Ina   Co.   vs.  Akin    (Tex.)....   tt4 

Action  on  credit  policy  held  not  to  show  that  Insured  knew,  prior 
to  making  application,  that  a  debtor  who  had  made  an  assign- 
ment to  him  for  the  benefit  of  creditors  would  not  be  able  to  pay 
his  creditors  in  full.  L.  Black  Co.  vs.  London  Guarantee  &  Acci- 
dent Co..  Ltd.    (N.   T.) ttl 

Where  It  was  a  question  of  fact  whether  the  policy  in  the  record  was 
the  one  Issued,  the  question  was  properly  submitted  to  the  Jury. 
International  Order  of  Twelve  Knighu  &  Daughters  of  Tabor  va 
Denman    (Tex.) Sll 

Whether  misrepresentation  is  material,  whether  it  Increases  risk, 
whether  it  is  made  with  Intent  to  deceive  and  defraud,  are  usually 
questions  of  fact  for  Jury  with  burden  of  proof  upon  the  insurer; 
but  they  may  be  for  the  court.  Johnson  va  National  Life  Ina 
Co.     (Minn.) Stt 

What  is  reasonable  time  for  giving  notice  of  proof  of  death  ordinarily 
depends  upon  the  circumstances  of  the  particular  case  but  if  the 
delay  is  considerable  and  unexplained,  and  the  facts  are  undis- 
puted whether  notice  had  been  given  within  reasonable  time  Is 
a  question  of  law  for  the  court.  Metropolitan  Life  Ina  Co.  va 
Frankel    (Ind.)    ttt 

Where  defense  on  a  fire  policy  was  that  the  policy  had  been  can- 
celed by  notice  accepted  by  Insured's  agent  and  there  was  no 
evidence  that  the  agent  had  any  authority  other  than  to  procuro 
the  policy,  which  was  delivered  to  him  unconditionally,  a  peremp- 
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tory  instruction  was  properly  given'  for  the  plaintiff  Arm;  the 
fact  that  insured's  agent  has  authority  to  procure  an  Insurance 
policy  creating  no  presumption  that  the  agent  has  authority  to 
accept  notice  of  cancellation.  Dixie  Fire  Ins.  Co.  vs.  A.  Layne 
A    Bro.     (Ky.) SIS 

Where  Insured  directed  cancellation  and  agent  instead  of  canceling, 
wrote  him  concerning  reason  why  they  were  obliged  to  charge 
an  increased  premium  and  stated  policy  would  be  canceled  If  he 
matter  of  law,  that  Insured's  letter  operated  as  a  cancellation 
without  action  on  part  of  Insurer.  National  Union  Fire  Ins.  Co. 
vs.  Akin   (Tex.)    SC4 

Where  company  gave  notice  of  cancellation  but  did  not  attend  to  the 
unearned  premium  and  assured  did  not  object  or  request  return 
but  thought  policy  was  canceled  and  procured  other  Insurance, 
it  was  a  question  for  the  Jury  whether  policy  was  canceled  by 
mutual  consent.     Polemanakos  vs.    Austin   Fire  Ina   Co.    (Tex.)..   SC6 

Whether  alleged  injury  was  visible  and  resulted  from  accident  were 
questions  for  the  Jury.  Court  did  not  submit  to  Jury  question  as 
to  whether  alleged  injury  was  visible,  but  charged  In  substance, 
that  If  Injury  existed  and  "was  due  to  an  outside  force"  plaintiff 
was  entitled  to  recover.  Under  the  evidence  whether  the  Injury 
was  visible  was  a  question  for  the  Jury.  Peterson  va  Locomotive 
Engineers'    Mut.   Life  &  Accident  Ins.  Ass'n    (Minn.) S61 

Held,  that  the  clause  providing  that  any  suit  on  policy  must  be 
brought  within  twelve  months  as  found  in  lines  106  and  109  was 
not  applicable  to  claim  of  mortgagee.  O'Neil  vs.  Franklin  Fire 
Ins.   Co.  of •  Philadelphia  tt  al.      (X.  Y.)    888 

Where  suit  to  reform  and  enforce  a  fire  policy  is  not  commenced  within 
five  years  from  the  accrual  of  right  of  action  or  within  one  year 
for  Judgment  at  law  for  plaintiff  has  been  reversed,  the  suit  Is 
barred  by  the  statute  of  limitations.  Brickson  va  Insurance  Co. 
of  North  America  et   al.    (Fla.)    408 

Under  statute  suit  must  be  delayed  sixty  days  after  demand  only  when 
the  company  does  not  answer  the  demand  within  that  time,  and 
the  refusal  being  sooner,  suit  may  be  commenced  immediately 
thereafter.  Thompson  vs.  Interstate  Life  &  Accident  Co.   (Tenn.).   418 

Provision  of  a  policy  that  the  sum  for  which  the  company  was  liable 
thereunder  should  be  payable  sixty  days  after  due  notice,  ascer- 
tainment, estimate,  and  satisfactory  proof  of  loss  had  been  re- 
received  by  the  company,  did  not  apply  where  there  was  a  total 
loss  and  a  denial  of  liability  and  suit  could  be  brought  without 
waiting  sixty  days.  Northern  Assur.  Co.,  Ltd..  of  London,  et  aL 
vs.     Morrison     (Tex.)     408 

Under  the  statute,  the  execution  of  a  contract  is  a  question  of  fact 
which  must  be  pleaded  If  insurer  defending  desires  to  put  the 
execution  in  issue.  Williams  vs.  New  York  Life  Ins.  Co.  Inc. 
(Md.)    888 

Evidence  held  sufficient  to  warrant  finding  that  insurer  had  waived  pro- 
visions as  to  lapse.  Fugina  va  Northwestern  Nat.  Life  Ina  Co. 
(Wis.)    880 

Burden  was  not  on  one  suing  on  a  life  policy  to  show  that  she  was  not 
in  sound  health  at  the  issuance  of  the  policy.  American  Nat.  Ina 
Co.  vs.  Fawcett   (Tex. )    8T8 

Evidence  held  to  sustain  finding  that  purported  appraisal  of  property 
was  not  made  fairly  and  Justly,  and  that  insured's  sprinkler  ap- 
paratus was  maintained  as  it  existed  at  the  time  the  policy  was 
taken  out.  J.  E.  Davis  Mfg.  Co.  vs.  Stuyvesant  Ins.  Co.  et  al. 
(N.  Y.)    888 

Presumption  that  death  by  drowning  was  accidental  and  not  suicide. 
ar'pef  only  after  introduction  of  evidence  of  circumstances  sur- 
rounding the  death  compatible  either  with  the  theory  of  acci- 
dental death  or  that  of  suicide  and  cannot  be  based  merely  on 
proof  of  drowning.  Farnsley's  Adm'r  vs.  Philadelphia  Life  Ins. 
Co.    (Ky.)     411 

Evidence  held  to  warrant  a  finding  that  defendant  was  estopped  by  acts 
of  its  cashier  to  claim  a  forfeiture.  Lange  vs.  N.  Y.  Life  Ins.  Co. 
(Mo.)    888 

It  Is  presumed  that  an  award  of  appraisers  as  to  value  of  Insured 
property  destroyed  was  Just  and  proper.  J.  E.  Davis  Mfg.  Co. 
vs.  Stuyvesant  Ins.  Co.  et  al.   (N.  Y. ) 888 

Where  plaintiffs  proved  that  employee  collected  and  failed  to  pay  over 
a  certain  sum  and  after  demand  therefor  disappeared  and  was  ar- 
rested only  after  diligent  search  and  defendant  offered  no  evi- 
dence, it  was  error  to  dismiss  the  complaint  Marcus  et  al.  vs. 
Fidelity  A  Deposit  Co.   of  Maryland    (N.   Y.) 48S 

Instruction  that  mere  notification  to  insurer  of  a  transfer  was  not 
sufllcient  to  change  character  of  statement  In  the  policy,  that 
notification  on  the  part  of  insured,  and  assent  thereto  on  the  part 
of  the  insurer  was  required  and  that  if  notification  was  given  by 
insured  and  received  by  insurer,  assent  would  be  presumed  unless 
insurer  declined  to  accept  transfer  so  made,  was  correct  and  not 
erroneous,  as  placing  burden  on  insurer  to  prove  its  nonconsent, 
not  contradictory.  Northern  Assur.  Co.  Ltd.  of  London  et  al.  va 
Morrison    (Tex.)    408 
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Defendant  not  entitled  to  a  nonsuit  on  grounds  that  plaintiff  failed  to 
show  compliance  requiring  premiums  to  be  paid  by  a  stipulated 
time,  for  the  plaintiff  might  show  waiver  by  the  insurer.  Evidence 
of  waiver  by  insurer  of  strict  compliance  held  sufficient  to  go  to 
the  Jury.     McManus  vs.  Prudential  Ins.  Co.  of  America   (S.  C.^..   S75 

Provision  of  contract  that  no  action  shall  be  commenced  before  three 
months  nor  after  six  months  from  date  on  which  affirmative 
proofs  of  accident  must  be  furnished  to  the  company,  Is  repugnant 
to  the  provisions  of  Section  3821.  R6v.  Code.  Douville  vs.  Pacific 
Coast  Casualty  Co.    (Idaho) 618 

Provision  of  assessment  policy  exempted  liability  for  (^cath  caused  by 
disharge  of  firearms  unless  accidental  character  thereof  be  estab- 
lished by  the  testimony  of  one  eye-witness  other  than  a  member. 
Held,  that  its  purpose  was  to  remove  the  presumption  of  accident, 
although  not  necessarily  requiring  that  the  witness  should  have 
seen  the  exact  manner  of  discharge,  it  did  require  his  presence  at 
or  near  the  scene  and  his  direct  observation  of  such  facts  as  of 
or  near  the  scene  and  his  direct  observation  of  such  facts  as  of 
themselves  would  indicate  that  the  shooting  was  accidental. 
Under  the  evidence  held  Insufficient  to  show  that  Insured's  death 
caused  by  gun-shot  wound  was  accidental.  Roch  vs.  Business 
Men's  Protective  Ass'n  of  Des  Moines  (Iowa) 619 

The  verdict  of  the  jury  to  the  effect  that  the  disability  was  the  result 
of  accidental  injury  and  that  defendant  waived  strict  compliance 
respecting  notice  and  proof  is  sustained  by  the  evidence.  Held, 
that  the  action  was  not  prematurely  brought,  notwithstanding 
a  provision  of  the  policy  that  no  action  could  have  been  brought 
until  after  proofs  had  been  furnished.  Zeitler  vs.  National  Casu- 
alty   Co.     (Minn.) 62S 

evidence,  in  an  action  on  a  life  and  accident  policy,  held  to  sustain 
a  finding  that  a  fall  by.  'nsured  caused  injury  to  the  colon, 
which  resulted  in  certain  conditions  in  the  bowels,  found  to 
exist  at  the  autopsy.     Pacific  Mut.  Life  Ins.  Co.  vs   McCabe  (Ky.).  607 

In  an  action  to  recover  for  the  loss  of  an  eye,  evidence  held  to  warrant 
a  finding  that  plaintiff's  eye  was  Injured  by  external,  violent  and 
accidental  means.  International  Travelers'  Ass'n  vs.  Rogers 
(Tex.)    , 6S1 

Evidence,  held  Insufficient  to  establish  a  parol  agreement  to  renew  an 
existing  fire  policy  at  expiration.  Oresham  vs.  Norwich  Union 
Fire   Ins.   Society    (Ky.) 489 

There  being  no  proper  evidence  offered  attacking  the  award  for  fraud 
or  for  any  other  reason  for  which  It  was  impeached,  was  not  error 
to  direct  verdict  in  favor  of  plaintiff.  Eberhardt  vs.  Federal  Ins. 
Co.    (Ga.)    490 

It  was  for  the  Jury  to  decide  whether,  without  fraud  or  bad  faith  on 
the  part  of  the  insured,  the  agent,  with  knowledge  of  the  facts, 
wrote  in  the  application  answers  that  were  false  or  incomplete. 
Where  the  physician  who  treated  plaintiff  for  an  abscess  testified 
that  It  was  of  nontubercular  origin,  while,  though  a  number  of 
witnesses  testified  for  defendant  that  abscess  was  of  tubercular 
origin,  and  could  not  have  been  caused  by  accident,  all  excepting 
physician  who  assisted  plaintiff's  witness  in  performing  the  opera- 
tion based  their  opinion  and  judgment  on  hypothetical  questions. 
The  testimony  of  plaintlfTs  witness  created  a  conflict  in  the 
evidence  within  the  scintilla  rule,  and  made  a  question  for  the 
jury.  General  Accident.  Life  A  Fire  Assur.  Corp..  Ltd.,  vs. 
Richardson     (Ky.)      6«0 

Question  whether  the  warranty  by  the  insured  that  the  building  wherein 
was  kept  the  property  covered  by  the  policy  was  a  private  resi- 
dence was  for  the  jury.  Beemis  vs.  Pacific  Coast  Casualty  Co. 
(Minn.)      617 

Evidence,  as  to  materiality  of  false  representations  concerning  previous 
conditions  of  his  health,  held  for  the  jury  and  to  support  a  verdict 
for  plaintiff.     Security  Mut.  Life  Ins.  Co.  vs.  Little  (Ky.) 460 

Where  it  was  the  intention  of  husband  and  wife,  that  endowment 
policy  applied  for  by  husband  should  be  payable  to  wife  in 
all  events,  and  insurer  through  mistake  made  policy  payable  to 
husband  in  case  he  survived,  a  reformation  of  the  instrument 
will  be  granted  at  the  suit  of  the  wife.  Ulman  vs.  Newman 
et   al.    (N.    Y.) 666 

Insurer,   relying  on  suicide  defense   must   allege   the   fact   affirmatively. 

Vicars  vs.  iEtna  Life  Ina  Co.   (Ky.) 661 

Petition  containing  no  allegation  as  to  suicide  is  demurrable  where 
policy  provides  that  insured  shall  not  be  liable  in  case  of  death 
by   suicide.      Vicars   vs.    AStna.   Life    Ins.    Co.    (Ky.) 661 

Evidence  that  attorney  representing  another  Insurer  on  the  same  loss 
with  knowledge  of  agent  of  defendant,  examined  insured,  profess- 
ing to  act  for  both  companies  and  prepared  proofs  of  loss,  which 
were  accepted  by  defendant,  was  admissible.  Where  insurer 
set  up  that  insured  had  herself  burned  the  property,  evidence  of 
its  value  was  admissible.  Aachen  &  Munich  Fire  Ins.  Co.  vs. 
Arabian   Toilet  Goods   Co.    (Ala. ) 684 

Where   defendant   pleaded   fraudulent    representations,    burden   of   proof 

was  on  It.     Mutual  Life  Ins.  Co.   of  New  York  vs.  Owen    (Ark.)..   680 

Burden   is  on   company   to   establish   a  defense   of  false   representation. 
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Reserve  Loan   Life  Ins.   Co.    vs.    Borelng    (Ky.) 6Si 

Plaintiff  allegrlng  In  his  petition  on  accident  policy  that  insured  did 
not    die    by    suicide   makes    out    a    prima    facie    case   and    burden 

shifts   to  defendant.     Vicars  vs.   JRlnB.  Life   Ins.   Co.    (Ky.) 661 

Under  a  policy  excepting  liability  for  suicide,  presumption  of  law  Ui 
against  suicide,  and  Insurer  has  burden  of  establlshingr  that  fact 
where  policy  does  not  place  burden  on  beneficiary.  First  Texas 
State    Ins.    Co.    vs.    Jiminez    (Tex. ) 604 

Controversy  between  wife  and  Illegitimate  daughter  held  to  sustain 
finding  that  wife  induced  insured  by  undue  influence  to  sub- 
stitute her.  Instead  of  daughter  as  beneficiary.  Maxey  vs.  Frank- 
lin   Life    Ins.    Co.    et    al.     (Tex.) 606 

Held,  to  warrant  a  finding  that  soliciting  agent  was  held  out  as 
apparently  authorized  to  act  for  company.  Queen  of  Arkansas 
Ins.    Co.    vs.    Malone    (Ark.) 6t6 

Held,  that  a  farm  dwelling  house  and  barn  were  not  vacant,  although 
no  one  slept  in  the  house  at  night  and  meals  were  eaten  there 
occasionally.     Robinson  vs.  Mennonite  Mut.  Fire  Ins.  Co.   (Kan.).  6S9 

Held,  to  sustain  a  finding  that  defendant's  agent  agreed  to  renew 
policy.  Fireman's  Fund  Ins.  Co.  of  San  Francisco,  Cal..  vs. 
Searcy     (Ky.)     649 

Under  statute  defining  presumption  and  section  naming  presumptions 
as  a  species  of  evidence,  presumption  in  an  action  on  a  policy 
that  insured  is  innocent,  of  false  swearing.  Is  evidence  to  be 
submitted  to  the  Jury.  Ward  vs.  Queen  City  Fire  Ins.  Co.  of 
Sioux  Falls.  S.  D.    (Ore.) 641 

Appraisal.  Evidence  held  not  to  sustain  a  finding  that  presentation  by 
defendant  of  form  of  award  to  be  used,  was  Intended  or  calculated 
to  mislead  insured  or  the  appraisers  to  believe  that  an  itemized 
award  was  not  required.  Rlddell  vs.  Rochester-German  Ins.  Co. 
of    New    York    (R,    L) 644 

Evidence  held  to  sustain  a  finding  that  statements  as  to  threats  to 
burn  sanitarium  had  not  been  communicated  to  the  insured 
when  he  applied  for  a  policy.  Washington  Fire  Ins.  Co.  et  aL 
vs.     Cobb    et    al.     (Tex.) 64T 

Whether  Insured   wilfully  stated   that   he  was   in  good  health   was  for 

the  Jury.     Mutual  Life  Ins.   Co.  of  New  York  vs.   Owen   (Ark.)..   680 

Where  the  materiality  of  representations  by  an  applicant  depends  upon 
Inferences  drawn  from  fact  and  circumstances  proved,  the  ques- 
tion is  for  the  Jury.  Statute.  Materiality  of  written  answers  is 
for  the  court  and  it  was  error  to  submit  their  materiality  to 
Jury  since  Interpretation  of  written  contract  is  a  question  of  law. 
Court  must  determine  whether  representations  so  Interpreted 
were    material.      McEwen    vs.    New    York    Life    Ins.    Co.    (Cal.)..   646 

Whether  insured  met  his  death  while  in  violation  of  law  held  suffi- 
cient to  go  to  Jury.  Sovereign  Camp  Woodmen  of  the 
World    vs.    Bailey    (Tex.)     60t 

Where  the  facts  Indicated  that  death  was  caused  by  accident  or 
suicide,  it  was  for  the  Jury  to  say  whether  defendant  had  sus- 
tained the  burden  of  removing  the  presumption  against  suicide. 
First    Texas    State    Ins.    Co.    vs.    Jiminez    (Tex. ) 604 

Instructions  requiring  literal  compliance  with  Iron-safe  clause  and 
Ignoring  statute,  making  same  sufllcient.  were  properly  refused. 
Queen    of    Arkansas    Ins.    Co.    vs.    Malone    (Ark.)     6M 

"Sunstroke"  stricken  from  exemption  clause  In  accident  policy.  De- 
ceased died  from  sunstroke.  Court  cannot  hold,  as  a  matter  of 
law,  that  sunstroke  Is  a  disease  and  not  such  a  casualty  as  was 
covered  by  policy.  Mather  et  al.  vs.  London  Guarantee  &  Ac- 
cident Co.,  Ltd.   (Minn.) 6.16 

Accident  policy.  Evidence  held  sufficient  to  go  to  Jury  on  question 
of  waiver  of  defects  In  proofs  of  loss.  And  on  question  of 
accident  causing  "continuously"  thereafter  total  Inability  to 
labor.      Continental  Casualty  Co.    vs.   Ogburn    (Ala.)    660 

Where  defendant  pleaded  unsound  health  at  time  of  issuance  of  policy. 
It  was  confined  to  disability  pleaded  and  could  not  claim  a  for- 
feiture for  other  reasons.  Ledford  vs.  Metropolitan  Life  Ins.  Co. 
(S.   C.)    7»1 

A  declaration  on  an  insurance  policy  is  good  If  It  alleges  performance 
of  conditions  precedent,  and  It  need  not  aver  performance  of 
conditions  subsequent,  nor  negative  matters  of  defense,  but  may 
meet  them  as  they  arise  on  trial;  plaintiff  may  attack  an  appli- 
cation which  Is  a  part  of  a  policy  on  the  validity  of  which 
he  relies  for  recovery.  Macatawa  Transp.  Co.  vs.  Firemen's  Fund 
Ins.    Co.    (Mich.)     786 

Held,  that  the  supposed  variance  between  the  allegations  and  proof  of 
time  policy  took  effect,  was  immaterial.  Willson  (Custer  Nat. 
Bank,  substituted  plaintiff)  vs.  German-American  Ins.  Co. 
(Neb.) Ttl 

Parties  to  a  fire  contract  may  agree  orally  to  renew.     Evidence  In  IRW-'  - 
case,  stated  In  opinion,   held  to  support  finding  of  Jury  that  de- 
fendant's agent  so  contracted  and  that  he  acted  within  his  scope 
of   authority.      Willson    (Custer   Nat.    Bank,    substituted   plaintiff) 
vs.   German-American  Ins.   Co.    (Neb.)    791 
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Held,  not  to  sustain  a  flndinsT  that  assured  did  not  siffn  a  written 
assignment  of  his  Interest  In  the  cash  surrender  value  of  the 
policy.     Cornell  vs.  Mutual  Life  Ins.  Co.  of  N.  Y.    (Mo.) 726 

Testimony  of  decedent's  attendingr  physician  that  within  a  year  he  had 
treated  her  and  suspected  lung  trouble,  but  never  made  any 
tuberculosis  test,  was  insufficient  to  sustain  a  defense  under  the 
policy  that  no  obligation  waa  incurred  unless  insured  wa«  In 
sound  health  at  date  of  issuance.  Ledford  vs.  Metropolitan  Life 
Ins.    Co.    (S.   C. ) 781 

Evidence  held  to  sustain  a  finding  that  insured  did  not  burn  the 
warehouse.  Liverpool  oe  London  &  Globe  Ins.  Co.  vs.  Wright  et 
al.    (Ky.)    784 

Under  statute.  If  refusal  to  pay  sixty  days  after  demand  was  not  in 
that  such  refusal  was  in  good  faith.  St.  Paul  Fire  &  Marine  Ins. 
good  faith,  the  burden  would  be  on  the  company  of  showing 
Co.   et  al.   vs.   Kirkpatrick   et  al.    (Tenn.)    798 

Evidence    held    to    show    that    the   vacancy    provision    was    not    broken. 

Home  Ins.  Co.  vs.  Petcrman   (Tex.)    808 

It  is  Indispensable  to  a  recovery  for  death  occurring  more  than  ninety 
days  after  date  of  bodily  injuries  aa  provided  for  in  policy,  that 
they  should  have  immediately,  wholly  and  continuously  disabled 
and  prevented  the  Insured  from  performing  any  of  the  duties  of 
his  occupation.  McKinney  vs.  General  Accident,  Fire  &  Life 
Assur.    Co..    Ltd.    (U.    S.)     820 

Evidence  held  not  to  show  a  valid  renewal  by  Insured  but  merely  an  at- 
tempt by  soliciting  agent  to  renew  policy,  paying  premiums 
without  insured's  consent.  Grogan  vs.  Travelers  Ins.  Co.  of 
Hartford,   Conn.   (Colo. )    826 

Policy  Indemnifying  against  loss  of  rents.  Held,  to  sustain  a  finding 
that  the  time  consumed  was  reasonably  necessary  to  restore 
building.     Hartford  Fire  Ins.   Co.   vs.   Plres   (Tex.)    848 

Question  of  misrepresentation  for  Jury.  Submission  to  Jury  of  ques- 
tion of  whether  insured  waa  in  good  health,  held  improper. 
Nyman  vs.  Manufacturers'  &  Merchants'  Life  Ass'n   (111.) 701 

Question     whether    notice    mailed     had     been    received,     was    for     the 

Jury.     Francis  vs.   Prudential  Ins.  Co.   of  America   (Pa.)    709 

Held,  that  the  question  as  to  the  authority  of  master  of  boat  to  make 
application  and  whether  he  made  answers  to  defendant's  agent 
as  written  in  the  survey,  were  for  the  Jury.  Macatawa 
Transp.   Co.   vs.   Firemen's  Fund  Ins.   Co.    (Mich.) 786 

In  an  action  on  a  policy  covering  brick  building,  evidence  held  to 
make  it  a  Jury  question  whether  building  was  total  loss.  City  of 
Aurora  vs.   Firemen's  Fund  Ins.  Co.   (Mo.)    789 

Direction  of  verdict  for  insurer  was  properly  denied,  even  if  Insurer 
would  not  be  liable  if  Insured  assaulted  officer  and  was  shot  by 
officer  for  purpose  of  avenging  himself.  Railway  Mail  Ass'n  vs. 
Moseley   et  al.    (U.    S.) 807 

Evidence  being  undisputed  that  from  date  of  fire  to  restoration  of 
building  rents  were  1176,  the  Insurance  company  contesting  alone 
the  amount  of  recovery,  the  court  properly  charged  that,  If  the 
time  actually  spent  was  no  more  than  reasonably  necessary, 
they  should  find  for  Insured  tor  the  sum  of  S17B.  Hartford  Fire 
Ins.    Co.    vs.    Plres    (Tex.)     848 

(D)       PARTIES  AND  PROCESS. 

(1)  Mortgagee  was  a  necessary  party  to  a  suit  and  was  authorized  to  assort 
his  claim  against  defendant  Insurance  company.  O'Nell  vs. 
Franklin  Fire  Ins.  Co.  of  Philadelphia  et  al.    (N.  T.) 8811 

(i)  Held,  tha4  as  the  statute  expressly  provided  how  service  shall  be  made 
In  the  absence  of  the  Insurance  commissioner,  it  contemplates 
only  personal  service,  and  service  of  copy  on  an  <iduli  in  the 
commissioner's  office  is  unavailing,   and  must  be   quashci.     Hor- 

rlgan  Contracting  Co.  vs.  Columbia  Ins.   Co.    (Del.) 410 

Statute — service  on  foreign  beneficiary  association — held  on  the  facts 
stated  such  service  and  Judgment  are  not  binding  on  defendant 
and  must  be  set  aside.  Oxmon  vs.  Modern  Woodmen  of  America 
(Minn.)      462 

iM)      PLEADING. 

(1)  Allegations  of  the  complaint  In  an  action  on  an  accident  policy  that 
defendant  wholly  refused  and  declined  to  make  any  payment 
whatever    sufficiently    showed    a    renunciation    of    the    Insurance 

contract     Indiana  Life  Endowment  Co.   vs.    Reed    (Ind.) Ill 

The  dismissal  of  the  first  paragraph  of  the  complaint  with  which  tha 
Insurance  policy  sued  on  was  filed  as  an  exhibit,  did  not  take 
the  exhibit  out  of  the  case  so  as  to  prevent  Its  making  a  part 
of  the  second  paragraph  of  the  complaint,  which  alleged  that 
the  policy,  a  copy  of  which  was  filed  with  the  first  paragraph  of 
the  complaint,  was  referred  to  and  made  a  part  of  the  second 
paragraph,   there   being   no   order  permitting   the  withdrawal   of 

the  exhibit.     Indiana  Life  Endowment  Co.   vs.  Reed   (Ind.) Ill 

Held,  that  the  theory  of  the  complaint  was  that  the  contract  sued  on 
was  that  agreed  to  by  the  parties,  except  that  it  was,  by  mutual 

{  (45) 

Digitized  by  VjOOQIC 


Insurance  Law  Journal,  Vol.  43. 


mistake,   dated  July   20th.   Instead  of  July   11th.     United  State* 
Health  St  Accident  Ins  Co.   vs.    Emerick    (Ind.) tit 

Held,  the  petition  was  demurrable  for  failure  to  allege  that  pramiuma 
due  In  1909  and  in  March  and  in  June  1910  had  been  paid. 
Noble   va.   Southern  States  Mut.   Ins.  Co.    (Ky.) SSI 

Allegations  that  Insured's  Injury  was  total  and  permanent,  that  he  was 
totally  and  permanently  disabled  from  performing  manual  labor 
or  business  upon  which  he  depended  for  a  livelihood,  etc..  etc.. 
sufficiently  alleged  total  and  permanent  disability.  Indiana  J^ife 
Endowment  Co.  vs.  Patterson  (Ind. )    4S9 

Complaint  in  an  action  on  a  policy  in  the  form  prescribed  by  the 
code  must  contain  a  description  of  the  policy  sued  on.  United 
States  Health  &  Accident  Ins.  Co.  vs.  Savage  lAla.) 61C 

Petition  containing  no  allegation  as  to  suicide  is  demurrable  where 
policy  provides  that  insured  shall  not  be  liable  in  case  of  death 
by   suicide.      Vicars   vs.    .^tna   Life    Ins.    Co.    (Ky.) 661 

Liability  insurance.  Declaration  insufficient  as  failing  to  show  that 
owner  was  contingently  liable  for  the  injuries.     American  Cereal 

Co.    vs.    London   Guarantee   &    Accident   Co.    (U.    S.)    884 

(2)       Insurer,   relying  on  suicide  defense   must  allege   the  fact   affirmatively. 

Vicars  vs.  ^tna  Life  Ins.   Co.    (Ky.) 661 

<S)  Unnecessary  for  the  reply  to  deny  an  allegation  of  the  answer  that  the 
disability  was  not  continuous  from  the  date  of  accident  to  the 
time  of  death.  National  Life  &  Accident  Ins.  Co.  vs.  O'Brien's 
Ex'x    et    al.    (Ky.) ISf 

Where  insurer,  by  a  policy  providing  that  loss  should  be  payable  to 
mortgagee  as  Interest  should  appear,  with  subrogation  to  the 
rights  of  mortgagee,  after  commencement  of  action  by  owner, 
paid  full  amount  to  mortgagee  and  by  answer,  set  up  among 
other  things,  the  fact  of  such  payment  as  a  complete  defense 
which,  if  established,  would  bar  recovery,  it  was  proper  to  compel 
plaintifT  to  reply  thereto.     McArdle  et  al.  vs.  Royal  Ins.  Co..  Ltd. 

(N.    Y.) 148 

(4)  In  an  action  on  an  accident  policy  providing  a  death  benefit  in  case  of 
a  member  In  good  standing,  by  accident,  insurer  must  pleaxl  as 
an  affirmative  defense  the  rule  of  the  association  exempting  it 
from  liability  for  Intentional  injuries  causing  death  Inflicted  by 
the  member  or  any  other  person,  and  so  it  has  the  burr'en  of 
proving  such  defense.  Allen  vs.  Travelers*  Protective  Assn.  of 
America    (Iowa)    •• 

Under  the  statute,  the  execution  of  a  contract  is  a  question  of  fact 
which  must  be  pleaded  if  insurer  defending  desires  to  put  the 
execution  in  issue.  Williams  vs.  New  York  Life  Ins.  Co.  Inc. 
(Md.)    861 

Evidence  that  attorney  representing  another  insurer  on  the  same  loss 
with  knowledge  of  agent  of  defendant,  examined  insured,  profess- 
ing to  act  for  both  companies  and  prepared  proofs  of  loss,  which 
were  accepted  by  defendant,  was  admissible.  Where  insurer 
set  up  that  insured  had  herself  burned  the  property,  evidence  of 
its  value  was  admissible.  Aachen  &  Munich  Fire  Ins.  Co.  vs. 
Arabian   Toilet  Goods  Co.    (Ala. ) 614 

Where  defendant  pleaded  unsound  health  at  time  of  issuance  of  policy, 
it  was  confined  to  disability  pleaded  and  could  not  claim  a  for- 
feiture for  other  reasons.  Ledford  vs.  Metropolitan  Life  Ins.  Co. 
(S.   C.)    711 

A  declaration  on  an  Insurance  policy  is  good  If  it  alleges  performance 
of  conditions  precedent,  and  it  need  not  aver  performance  of 
conditions  subsequent,  nor  negative  matters  of  defense,  but  may 
meet  them  as  they  arise  on  trial;  plaintifT  may  attack  an  appli- 
cation which  is  a  part  of  a  policy  on  the  validity  of  which 
he  relies  for  recovery.  Macatawa  Transp.  Co.  vs.  Firemen's  Fund 
Ins.    Co.    (Mich.)    786 

Held,  that  the  supposed  variance  between  the  allegations  and  proof  of 
time  policy  took  effect,  was  Immaterial.  Wlllson  (Custer  Nat. 
Bank,  substituted  plaintiff)  vs.  German-American  Ins.  Co. 
(Neb.) 791 

(F)       BVIDENCB. 

(1)  If  death  is  shown  to  have  resulted  from  an  external  or  visible  injury 
it  will  be  presumed  that  it  was  not  intentionally  inflicted  by  the 
insured  or  third  person.  Not  improper  to  charge  that  insurer 
had  the  burden  of  proving  that  the  injury  was  Intentionally  In- 
flicted. Allen  vs.  Travelers*  Protective  Assn.  of  America  (Iowa)..  •• 
Burden  of  Proof  on  company  to  show  that  Insured  was  ill  from  a  pro- 
gressive   disease    when    he    took    out    policy.      Roedel    vs.    John 

Hancock   Mut.   Life  Ins.   Co.    (Mo.) 41 

Held,  on  a  credit  policy  that  the  word  "losses"  as  used  in  application 
was  not  equivalent  to  insolvency  and  in  an  action  where  the  de- 
fense was  a  breach  of  warranty,  a  burden  was  on  the  defendant 
to  establish,  not  only  the  Insolvency  of  a  debtor  not  mentioned  In 
the  application,  but  to  prove  that  plaintiff  knew  at  the  time  the 
application  was  made  that  he  would  ultimately  suffer  a  loss  upon 
such  debtor*s  account.  L.  Black  Co.  vs.  London  Guarantee  & 
Accident  Co.,  Ltd.    (N.   Y.) 101 


(46) 


Digitized  by 


Google 


Topical  Index, 


Presumption  that  death  by  drowning  was  accidental  and  not  suicide, 
arises  only  after  Introduction  of  evidence  of  circumstances  sur- 
rounding the  death  compatible  either  with  the  theory  of  acci- 
dental death  or  that  of  suicide  and  cannot  be  based  merely  on 
proof  of  drowning.  Farnsley's  Adm'r  vs.  Philadelphia  Life  Ins. 
Co.   .(Ky.)    411 

It  is  presumed  that  an  award  of  appraisers  as  to  value  of  insured 
property  destroyed  was  Just  and  proper.  J.  £.  Davis  Mfg.  Co. 
vs.  Stuyvesant  Ins.  Co.  et  al.   (N.  Y.) 883 

Provision  of  assessment  policy  exempted  liability  for  death  caused  by 
dlsharge  of  firearms  unless  accidentd.1  character  thereof  be  estab- 
lished by  the  testimony  of  one  eye-witness  other  than  a  member. 
Held,  that  its  purpose  was  to  remove  the  presumption  of  accident, 
although  not  necessarily  requiring  that  the  witness  should  have 
seen  the  exact  manner  of  discharge.  It  did  require  his  presence  at 
themselves  would  indicate  that  the  shooting  was  accidental. 
Under  the  evidence  held  insufficient  to  show  that  Insured's  death 
caused  by  gun-shot  wound  was  accidental.  Roeh  vs.  Business 
Men's  Protective  Ass'n  of  Des  Moines  (Iowa) 619 

Where   defendant   pleaded   fraudulent   representations,    burden    of   proof 

was  on  it.     Mutual  Life  Ins.  Co.   of  New  York  vs.  Owen   (Ark.)..   680 

Burden   is  on   company   to   establish   a   defense   of  false   representation. 

Reserve   Loan   Life   Ins.   Co.    vs.    Boreing    (Ky. ) 686 

Plaintiff  alleging  in  his  petition  on  accident  policy  that  Insured  did 
not  die  by  suicide  makes  out  a  prima  facie  case  and  burden 
shifts   to   defendant.     Vicars   vs.   .^tna   Life   Ins.    Co.    (Ky.) 661 

Under  a  policy  excepting  liability  for  suicide,  presumption  of  law  is 
against  suicide,  and  insurer  has  burden  of  establishing  that  fact 
where  policy  does  not  place  burden  on  beneficiary.  First  Texas 
State    Ins.    Co.    vs.    Jlmlnez    (Tex.) 6Q4 

Under  statute.  If  refusal  to  pay  sixty  days  after  demand  was  not  in 
good  faith,  the  burden  would  be  on  the  company  of  showing 
that  such  refusal  was  in  good  faith.  St.  Paul  Fire  &  Marine  Ins. 
Co.   et  al.   vs.   Klrkpatrick   et  al.    (Tenn.)    798 

It  is  Indispensable  to  a  recovery  for  death  occurring  more  than  ninety 
days  after  date  of  bodily  injuries  as  provided  for  in  policy,  that 
they  should  have  Immediately,  wholly  and  continuously  disabled 
and  prevented  the  insured  from  performing  any  of  the  duties  of 
his    occupation.      McKinney    vs.    General    Accident.    Fire    A    Life 

Assur.    Co..    Ltd.    (U.    S.)     820 

(S)  Burden  of  proof  on  company  to  show  that  insured  was  ill  from  a  pro- 
gressive disease  when  he  took  out  policy.  Roedel  vs.  John 
Hancock  Mut   Life  Ins.   Co.    (Mo.) 4t 

Where  application  alleged  to  have  been  executed  by  decedent  before 
subscribing  witnesses  was  admitted  without  objection.  It  was  In 
the  case  for  all  purposes  as  though  it  had  been  proved  by  the 
subscribing  witnesses  and  It  could  not  therefore  be  objected  that 
the  party  introducing  same  did  not  call  such  witnesses.  Amer- 
ican Temperance  Life  Ins.  Ass'n  of  City  of  New  York  vs.  Solomon 
et   al.    (N.    Y.) 861 

A  contract  on  the  assessment  plan  not  showing  that  Insurer  was  either 
a  secret  or  benevolent  order,  or  that  policy  was  issued  on  other 
than  business  basis  for  an  equivalent  received,  was  not  within 
the  exception,  as  provided  in  statute  and  hence  evidence  offered 
by  It  as  to  agreement  of  contract  shown  only  by  an  instrument 
separate  from  the  contract  was  properly  excluded.  Supreme 
Forest  Woodmen  Circle  vs.   Knight   (Ala. ) 466 

The  verdict  of  the  coroner's  Jury  was  properly  excluded  from  evidence 
In  an  action  on  a  life  policy.  Pacific  Mut.  1  ife  Ins.  Co.  vs. 
McCabe    (Ky.)    607 

Where  there  was  nothing  in  the  contract  by  which  insurer's  liability 
was  afCected  by  the  fact  that  insured  died  of  heart  disease,  not 
error  to  exclude  proof  of  such  fact.  Supreme  Forest  Woodmen 
Circle  vs.    Knight    (Ala.) 466 

On  the  facts  stated,  a  finding  for  plaintiff  under  the  issue  of  intoxi- 
cation will  not  be  declared  contrary  to  law.  Empire  Life  Ins. 
Co.    vs.   Allen   (Ga.) 668 

Erroneous  classification — additional  premium.  A  question,  asking  one 
of  the  plaintiffs  what  employees'  compensation  was  included  in 
such  payments,  was  admissible  and  not  objectionable  as  tending 
to  vary  the  written  contract.  Pennsylvania  Casualty  Co.  vs. 
Whiteway    et   al,    (U.    S. )    668 

Assessor's  schedule  giving  valuation  of  property  not  admissible  on 
question  of  value  where  it  did  not  appear  that  insured  made  any 
return  of  her  property  for  assessment  that  year  or  that  schedule 
was  prepared  by  her  agent.  Kelley  vs.  People's  Nat.  Fire  Ins. 
Co.     (III.) 688 

Award  of  appraisers  which  was  invalid  properly  excluded  from  evidence. 

Riddell  vs.  Rochester-German  Ins.  Co.  of  New  York   (K.   I.) 644 

Under  Civ.  Code,  insurance  company  could  not  show,  in  an  action  upon 
policy  containing  acknowledgment  of  payment  that  payment  was 
by  note  and  that  policy  had  lapsed  by  nonpayment  under  another 
provision.     Noble  vs.  Kansas  City  Life  Ins.  Co.   (S.  D.)    732 
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(t)  Held,  on  the  facte  etated,  to  ehow  that  dleabllity  of  the  Insured  re- 
sulting from  the  accident,  while  total  within  the  meaning  of 
the  policy,  was  not  Immediate.  Hefner  vs.  Fidelity  *  Casualty 
Co.  of  New  York  (Tex.)   144 

Evidence  held,  to  show  that  insured  was  wholly  and  continuously 
disabled.  National  Life  &  Accident  Ins.  Co.  va  O'Brien's  Ebc'x  et 
al.     (Ky.)     Itf 

Bvidence  held  to  show  that  insurer  was  not  harmed  by  inadvertent 
description  of  brokers.  Curnen  va  Law  Union  &  Rock  Ins.  Co., 
Ltd.    (N.  T.) t4» 

Where  defense  was  cancellation,  the  finding  of  the  court  that  the 
minds  of  the  parties  had  not  met  on  cancellation  held  supported  by 
the  evidence.     National  Union  Fire  Ins.   Co.  vs.  Akin    (Tex.)....   tC4 

Action  on  credit  policy  held  not  to  show  that  insured  knew,  prior 
to  making  application,  that  a  debtor  who  had  made  an  assign- 
ment to  him  for  the  benefit  of  creditors  would  not  be  able  to  pay 
his  creditors  in  full.  L.  Black  Co.  vs.  London  Guarantee  &  Acci- 
dent Co..  Ltd.    (N.   T.) 101 

Evidence  held  sufficient  to  warrant  finding  that  Insurer  had  waived  pro- 
visions as  to  lapse.  Fugina  va  Northwestern  Nat  Life  Ins.  Co. 
(Wis.)    tt* 

Bvidence  held  to  sustain  finding  that  purported  appraisal  of  property      ' 
was  not  made  fairly  and  justly,  and  that  Insured's  sprinkler  ap- 
paratus was  maintained  as  it  existed  at  the  time  the  policy  was 
taken  out.     J.   E.   Davis  Mfg.   Co.   vs.   Stuyvesant  Ina   Co.   et  al. 
(N.  Y.)    tSt 

Bvidence  held  to  warrant  a  finding  that  defendant  was  estopped  by  acta 
of  its  cashier  to  claim  a  forfeiture.  Lange  vs.  N.  Y.  Life  Ina  Co. 
(Mo.)    Sft 

Evidence,  In  an  action  on  a  life  and  accident  policy,  held  to  sustain 
a  finding  that  a  fall  by  insured  caused  injury  to  the  colon, 
which  resulted  in  certain  conditions  in  the  bowels,  found  to 
exist  at  the  autopsy.     Pacific  Mut.  Life  Ins.  Co.  va  McCabe  (Ky.).  607 

The  verdict  of  the  Jury  to  the  effect  that  the  disability  was  the  result 
of  accidental  injury  and  that  defendant  waived  strict  compliance 
respecting  notice  and  proof  Is  sustained  by  the  evidence.  Held, 
that  the  action  was  not  prematurely  brought,  notwithstanding 
a  provision  of  the  policy  that  no  action  could  have  been  brought 
until  after  proofs  had  been  furnished.  Zeltler  vs.  National  Casu- 
alty   Co.     (Minn.) itt 

In  an  action  to  recover  for  the  loss  of  an  eye.  evidence  held  to  warrant 
a  finding  that  plaintlfTs  eye  was  injured  by  external,  violent  and 
accidental  meana  International  Travelers'  Ass'n  va  Rogers 
(Tex.)    Bit 

Evidence,  held  insufficient  to  establish  a  parol  agreement  to  renew  an 
existing  fire  policy  at  expiration.  Gresham  vs  Norwich  Union 
Fire   Ins.    Society    (Ky.) 4Sf 

Controversy  between  wife  and  Illegitimate  daughter  held  to  sustain 
finding  that  wife  induced  Insured  by  undue  Influence  to  sub- 
stitute her.  instead  of  daughter  as  beneficiary.  Maxey  vs.  Frank- 
lin   Life    Ins.    Co.    et    al.     (Tex.) 60S 

Held,  to  warrant  a  finding  that  soliciting  agent  was  held  out  as 
apparently  authorized  to  act  for  company.  Queen  of  Arkansas 
Ins.    Co.    vs.     Malone    (Ark. ) 6St 

Held,  that  a  farm  dwelling  house  and  barn  were  not  vacant,  although 
no  one  slept  In  the  house  at  night  and  meals  were  eaten  there 
occasionally.     Robinson  vs.  Mennonlte  Mut.  Fire  Ins.  Co.   (Kan.).   41^ 

Held,  to  sustain  a  finding  that  defendant's  agent  agreed  to  renew 
policy.  Fireman's  Fund  Ins.  Co.  of  San  Francisco,  Cal.,  va 
Searcy     (Ky.)     ;...   64» 

Under  statute  defining  presumption  and  section  naming  presumptions 
as  a  species  of  evidence,  presumption  in  an  action  on  a  policy 
that  insured  Is  Innocent,  of  false  swearing.  Is  evidence  to  be 
submitted  to  the  Jury.  Ward  vs.  Queen  City  Fire  Ins.  Co.  of 
Sioux  Falls.  S.   D.    (Ore.) 64S 

Appraisal.  Evidence  held  not  to  sustain  a  finding  that  presentation  by 
defendant  of  form  of  award  to  be  used,  was  Intended  or  calculated 
to  mislead  Insured  or  the  appraisers  to  believe  that  an  Itemized 
award  was  not  required.  RIddell  vs.  Rochester-German  Ins.  Co. 
of    New    York    (R.    I.) 444 

Evidence  hefd  to  sustain  a  finding  that  statements  as  to  threats  to 
burn  sanitarium  had  not  been  communicated  to  the  Insured 
when  he  applied  for  a  policy.  Washington  Fire  Ina  Co.  et  al. 
vs.    Cobb    et    al.     (Tex.) 647 

Held,  not  to  sustain  a  finding  that  assured  did  not  sign  a  written 
assignment  of  his  interest  In  the  cash  surrender  value  of  the 
policy.     Cornell   vs.  Mutual   Life  Ins.   Co.   of  N.  Y.    (Mo.) 726 

Testimony  of  decedent's  attending  physician  that  within  a  year  he  had 
treated  her  and  suspected  lung  trouble,  but  never  made  any 
tuberculosis  test,  was  insufficient  to  sustain  a  defense  under  the 
policy  that  no  obligation  was  Incurred  unless  Insured  was  in 
sound  health  at  date  of  Issuance.  Ledford  vs.  Metropolitan  Life 
Ins.    Co.    (S.    C.)    781 
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Evidence  held  to  sustain  a  finding  that  Insured  did  not  t)urn  the 
warehouse.  Liverpool  &  Lonaon  &  Globe  Ins.  Co.  vs.  Wright  et 
al.  .(Ky.)    784 

Evidence    held    to   show    that    tne   vacancy    provision    was   not   broken. 

Home  Ins.  Co.   vs.   Peterman   (Tex. )    801 

Parties  to  a  Are  contract  may  agree  orally  to  renew.  Evidence  In  this 
case,  stated  in  opinion,  held  to  support  flnding  of  jury  that  de- 
fendant's agent  so  contracted  and  that  he  acted  within  his  scope 
of  authority.  Wlllson  (Custer  Nat.  Bank,  substituted  plaintiff) 
vs.   German-American  Ins.   Co.    (Neb. )    791 

Evidence  held  not  to  show  a  valid  renewal  by  insured  but  merely  an  at- 
tempt by  soliciting  agent  to  renew  policy,  paying  premiums 
without  insured's  consent.  Grogan  vs.  Travelers  Ins.  Co.  of 
Hartford,  Conn.   (Colo. )    886 

Policy  indemnifying  against  loss  of  rents.  Held,  to  sustain  a  finding 
that  the  time  consumed  was  reasonably  necessary  to  restore 
building.     Hartford  Fire  Ins.   Co.   vs.   Pires   (Tex.)    848 

(O)       TRIAL. 

<t)  BvMence  tha^  an  attorney  was  prevented  by  an  injury  from  doing 
anything  that  required  continual  physical  effort  is  sufficient  te 
take  to  the  jury  the  question  whether  his  disability  was  total. 
Hefner  vs.  Fidelity  A  Casualty  Co.  of  N.  Y.  (Tex.)    144 

Direction  of  verdict  for  defendant  held,  proper.  Mann  et  al.  va  Em- 
ployers'   Liability  Assur.    Corpn.    (Minn.) 18t 

Question  as  to  time  contract  of  Insurance  went  Into  effect  properly 
submitted  to  Jury,  and  finding  that  It  went  into  effect  at  the 
time  of  delivery  and  was  not  postponed  until  five  days  later. 
Is  not  contrary  to  law.  Held.  It  was  for  the  court  to  say  whether 
his  failure  to  mention  a  release  given  to  a  railroad  etc..  was  a 
material  concealment.  Ensel  vs.  Lumber  Ina  Co.  of  New  York 
et  al.    (Ohio)    ft 

In  an  action  on  a  life  policy  where  medical  examiner's  statements  were 
In  conflict  with  those  of  physician  who  furnished  proofs  of  death 
the  question  is  for  the  Jury.  Buchhols  va  Metropolitan  Life  Ii\a 
Co.     (Mo.)     St 

In  action  on  an  accident  policy  the  question  of  notice  of  disability,  as 
well  as  the  question  of  waiver  thereof,  is  ordinarily  one  of  fact 
for  the  Jury.  National  Life  &  Accident  Ins.  Co.  vs.  O'Brien's 
Ex'x  et  al.    (Ky.) 188 

Evidence,    held,    to    require    submission    to    the    Jury    of    the    question ' 
whether   the   Plaintiff  notified   defendant's   agent   before    the    loss 
that    the   property    had    become   vacant.      Whether   an   Insurance 
company    has    been    guilty    of    vexatious    delay    is    for    the    Jury. 
Patterson    va   American   Ina    Co.    of   Newark.    N.    J.    (Mo.) 71 

Held,  on  the  facts,  stated,  that  the  Insured  could  recover  the  stipulated 
payments  upon  becoming  totally  or  permanently  disabled  from 
following  any  occupation,  whether  his  usual  occupation  or  any 
other,  from  which  he  might  by  reasonable  effort  obtain  a  liveli- 
hood even  though  he  might  possibly  by  education  or  other 
means  not  then  available,  at  some  future  time  become  able  to 
earn  a  living.     Indiana  Life  Endowment  Co.   va  Reed   (Ind.)....   188 

Whether   Insured    was    intentionally    killed    held,    for    Jury.      Allen    va 

Travelers'    Protective    Assn.    of    America    (Iowa) 99 

Where  It  was  a  question  of  fact  whether  the  policy  in  the  record  was 
the  one  Issued,  the  question  was  properly  submitted  to  the  Jury. 
International  Order  of  Twelve  Knights  A  Daughters  of  Tabor  va 
Denman    (Tex.) 818 

Whether  misrepresentation  Is  material,  whether  it  Increases  risk, 
whether  it  is  made  with  Intent  to  deceive  and  defraud,  are  usually 
questions  of  fact  for  Jury  with  burden  of  proof  upon  the  insurer; 
but  they  may  be  for  the  court.  Johnson  vs.  National  Life  Ina 
Co.     (Minn.) 888 

What  is  reasonable  time  for  giving  notice  of  proof  of  death  ordinarily 
depends  upon  the  circumstances  of  the  particular  case  but  if  the 
delay  Is  considerable  and  unexplained,  and  the  facts  are  undis- 
puted whether  notice  had  been  given  within  reasonable  time  is 
a  question  of  law  for  the  court.  Metropolitan  Life  Ins.  Co.  va 
Frankel    (Ind.)     888 

Where  defense  on  a  fire  policy  was  that  the  policy  had  been  can- 
celed by  notice  accepted  by  Insured's  agent  and  there  was  no 
evidence  that  the  agent  had  any  authority  other  than  to  procure 
the  policy,  which  was  delivered  to  him  unconditionally,  a  peremp- 
tory Instruction  was  properly  given  for  the  plaintiff  firm;  the 
fact  that  insured's  agent  has  authority  to  procpre  an  insurance 
policy  creating  no  presumption  that  the  agent  has  authority  to 
accept  notice  of  cancellation.  Dixie  Fire  Ina  Co.  va  A.  Layne 
A    Bro.     (Ky.) 888 

Where  insured  directed  cancellation  and  agent  instead  of  canceling, 
wrote  him  concerning  reason  why  they  were  obliged  to  charge 
an  Increased  premium  jind  stated  policy  would  be  canceled  if  he 
would  send  it  to  them  but  not  otherwise,  it  cannot  be  held  as  a 
would  send  It  to  them  but  not  otherwise,  it  cannot  be  held  as  a 
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matter  of  law,  that  Insured's  letter  operated  as  a  cancellation 
without  action  on  part  of  insurer.  National  Union  Fire  Ins.  Co. 
vs.   Akin   (Tex.)    M4 

Where  company  save  notice  of  cancellation  but  did  not  attend  to  the 
unearned  premium  and  assured  did  not  object  or  request  return 
but  thought  policy  was  canceled  and  procured  other  Insurance, 
it  was  a  question  for  the  jury  whether  policy  was  canceled  by 
mutual   consent.     Polemanakos  vs.   Austin   Fire  Ins.  Co.    (Tex.)..   SCC 

Whether  alleged  injury  was  visible  and  resulted  from  accident  were 
questions  for  the  Jury.  Court  did  not  submit  to  Jury  question  as 
to  whether  alleged  injury  was  visible,  but  charged  in  substance, 
that  if  injury  existed  and  "was  due  to  an  outside  force'*  plaintiff 
was  entitled  to  recover.  Under  the  evidence  whether  the  injury 
was  visible  was  a  question  for  the  Jury.  Peterson  vs.  Locomotive 
Engineers'    Mut.   Life  &  Accident  Ins.   Ass'n    (Minn.) 118 

Where  plalntifTs  proved  that  employee  collected  and  failed  to  pay  over 
a  certain  sum  and  after  demand  therefor  disappeared  and  was  ar- 
rested only  after  diligent  search  and  defendant  ottered  no  evi- 
dence, it  was  error  to  dismiss  the  complaint.  Marcus  et  al.  vs. 
Fidelity  A  Deposit  Co.  of   Maryland    (N.   T.) 41S 

Instruction  that  mere  notiflcation  to  insurer  of  a  transfer  was  not 
sufficient  to  change  character  of  statement  in  the  policy,  that 
notiflcation  on  the  part  of  Insured,  and  assent  thereto  on  the  part 
of  the  Insurer  was  required  and  that  if  notiflcation  was  given  by 
insured  and  received  by  insurer,  assent  would  be  presumed  unless 
Insurer  declined  to  accept  transfer  so  made,  was  correct  and  not 
erroneous,  as  placing  burden  on  insurer  to  prove  its  nonconsent, 
not  contradictory.  Northern  Assur.  Co.  Ltd.  of  London  et  al.  vs. 
Morrison    (Tex.)    401 

Defendant  not  entitled  to  a  nonsuit  on  grounds  that  plaintiff  failed  to 
show  compliance  requiring  premiums  to  be  paid  by  a  stipulated 
time,  for  the  plaintiff  might  show  waiver  by  the  insurer.  Evidence 
of  waiver  by  insurer  of  strict  compliance  held  sufficient  to  go  to 
the  Jury.     McManus  vs.  Prudential  Ins.  Co.  of  America   (S.  C.)..  S7f 

There  being  no  proper  evidence  offered  attacking  the  award  for  fraud 
or  for  any  other  reason  for  which  it  was  impeached,  was  not  error 
to  direct  verdict  in  favor  of  plaintiff.  Eberhardt  vs.  Federal  Ins. 
Co.   (Ga.)    4ft 

It  was  for  the  Jury  to  decide  whether,  without  fraud  or  bad  faith  on 
the  part  of  the  Insured,  the  agent,  with  knowledge  of  the  facts, 
wrote  in  the  application  answers  that  were  false  or  incomplete. 
Where  the  physician  who  treated  plalntlfT  for  an  abscess  testifled 
that  It  was  of  nontubercular  origin,  while,  though  a  number  of 
witnesses  testifled  for  defendant  that  abscess  was  of  tubercular 
origin,  and  could  not  have  been  caused  by  accident,  all  excepting 
physician  who  assisted  plalntifTs  witness  in  performing  the  opera- 
tion based  their  opinion  and  Judgment  on  hypothetical  questions. 
The  testimony  of  plalntifTs  witness  created  a  conflict  in  the 
evidence  within  the  scintilla  rule,  and  made  a  question  for  the 
Jury.  General  Accident,  Life  A  Fire  Assur.  Corp..  Ltd..  vs. 
Richardson     (Ky.) 680 

Question  whether  the  warranty  by  the  insured  that  the  building  wherein 
was  kept  the  property  covered  by  the  policy  was  a  private  resi- 
dence was  for  the  Jury.  Beemls  vs.  Paclflc  Coast  Casualty  Co. 
(Minn.)     887 

Evidence,  as  to  materiality  of  false  representations  concerning  previous 
conditions  of  his  health,  held  for  the  Jury  and  to  support  a  verdict 
for  plaintiff.     Security  Mut.  Life  Ins.  Co.  vs.  Little  (Ky.) 480 

Whether  insured   wilfully  stated   that   he   was   in  good   health   was  for 

the  Jury.     Mutual  Life  Ins.  Co.  of  New  York  vs.   Owen    (Ark.)..   680 

Where  the  materiality  of  representations  by  an  applicant  depends  upon 
Inferences  drawn  from  fact  and  circumstances  proved,  the  ques- 
tion is  for  the  Jury.  Statute.  Materiality  of  written  answers  is 
for  the  court  and  It  was  error  to  submit  their  materiality  to 
Jury  since  interpretation  of  written  contract  is  a  question  of  law. 
Court  must  determine  whether  representations  so  interpreted 
were    material.      McEwen    vs.    New    York    Life    Ins.    Co.    (Cal.)..   648 

Whether  Insured  met  his  death  while  In  violation  of  law  held  suffi- 
cient to  go  to  Jury.  Sovereign  Camp  Woodmen  of  the 
World    vs.    Bailey    (Tex.)     608 

Where  the  facts  Indicated  that  death  was  caused  by  accident  or 
suicide,  It  was  for  the  Jury  to  say  whether  defendant  had  sus- 
tained the  burden  of  removing  the  presumption  against  suicide. 
First    Texas    State    Ins.    Co.    vs.    Jimlnez    (Tex.) 604 

"Sunstroke"  stricken  from  exemption  clause  In  accident  policy.  De- 
ceased died  from  sunstroke.  Court  cannot  hold,  as  a  matter  of 
law,  that  sunstroke  is  a  disease  and  not  such  a  casualty  as  was 
covered  try  policy.  Mather  et  al.  vs.  London  Guarantee  &  Ac- 
cident Co..  Ltd.   (Minn.) 668 

Accident  policy.  Evidence  held  sufficient  to  go  to  Jury  on  question 
of  waiver  of  defects  in  proofs  of  loss.  And  on  question  of 
accident  caiising  "continuously"  thereafter  total  inability  to 
labor.     Continental  Casualty  Co.   vs.   Ogburn    (Ala.)    660 
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Question  of  misrepresentation  for  Jury.  Submission  to  Jury  of  ques- 
tion of  whether  insured  was  in  good  health,  held  Improper. 
Nyman  vs.  Manufacturers'  &  Merchants'  Life  Ass'n   (III.) 701 

Question     whether     notice     mailed     had     been     received,     was     for     the 

Jury.     Francis  vs.   Prudential  Ins.  Co.   of  America   (Pa.)    709 

Held,  that  the  question  as  to  the  authority  of  master  of  boat  to  make 
application  and  whether  he  made  answers  to  defendant's  agent 
as  written  in  the  survey,  were  for  the  Jury.  Macatawa 
Transp.   Co.   vs.   Firemen's  Fund   Ins.   Co.    (Mich.) 786 

In  an  action  on  a  policy  coveringr  brick  building,  evidence  held  to 
make  it  a  Jury  question  whether  building  was  total  loss.  City  of 
Aurora  vs.  Firemen's  Fund  Ins.  Co.   (Mo.)    789 

Direction  of  verdict  for  insurer  was  properly  denied,  even  If  Insurer 
would  not  be  liable  if  Insured  assaulted  officer  and  was  shot  by 
officer  for  purpose  of  avenging   himself.     Railway  Mail  Ass'n  vs. 

Moseley    et    al.     (U.    S.)     807 

(t)  Instruction  in  an  action  on  a  Are  policy  that  Insurer  would  not  be  re- 
lieved by  the  fact  that  the  Are  occurred  through  negligence  of 
plaintiff  or  his  tenant,  la  In  conformity  to  the  code  declaring  that 
an  Insurer  Is  not  exonerated  by  the  negligence  of  the  Insured,  or 
his  agents  or  others.  O'Neill  vs.  Union  Assur.  Society.  Ltd. 
Same  vs.  Law  Union  &  Rock  Ins.  Co.,   Ltd.    (Cal.) Tt 

Instructions  of   the  trial   court   held,   to  be   without   error.     Coppoletti 

et  al.  vs.  Citizens'  Ins.  Co.  of  Missouri  (Minn.) C8 

In  an  action  against  a  mutual  Are  company  where  it  was  contended 
that  the  method  of  giving  notice  of  ansessment  was  not  proper, 
instructions  should  submit  the  issue  in  that  form  and  not  whether 
the  notice  should  have  been  given  in  the  manner  previously  fol- 
lowed.    Mutual  Fire  Ins.  Co.   vs.   Turner  ( Va. ) S8 

Instruction  that  misrepresentation  must  be  material  was  not  erroneous 
to  defendant's  prejudice.  Roedel  vs.  John  Hancock  Mut.  Life  Int. 
Co.    (Mo.)    41 

Instructions  requiring  literal  compliance  with  Iron-safe  clause  and 
ignoring  statute,  making  same  sufficient,  were  properly  refused. 
Queen    of   Arkansas    Ins.    Co.    vs.    Malone    (Ark.)     6iC 

Evidence  being  undisputed  that  from  date  of  Are  to  restoration  of 
building  rents  were  tl76.  the  insurance  company  contesting  alone 
the  amount  of  recovery,  the  court  properly  charged  that,  if  the 
time  actually  spent  was  no  more  than  reasonably  necessary, 
they  should  find  for  Insured  for  the  sum  of  $175.  Hartford  Fire 
Ins.    Co.    va    Pires    (Tex.)     84S 

(H)      JUDGMENT  AND  EXECUTION. 

Where  vacancy  permit  was  not  attached  to  the  policy  and  plaintiff 
wa«  permitted  to  recover  on  theory  that  the  forfeiture  because 
of  vacancy  without  a  permit  was  waived,  he  was  entitled  to 
recover  the  full  face  of  the  policy  and  not  three-quarters  thereof 
as  would  have  been  provided  if  a  vacancy  permit  were  issued; 
the  waiver  being  of  the  forfeiture  of  the  policy  and  not  of  the 
Issuance  of  the  vacancy  permit.  Patterson  vs.  American  Int. 
Co.   of  Newark,   N.   J.    (Mo.) 71 

Held,  that  the  beneficiary's  interest  was  not  divested  by  the  companjr't 
refusal  to  pay  a  claim  for  disability  benefits,  or  by  renunciation 
of  the  contract,  or  by  a  suit  to  which  she  was  not  a  party,  and 
hence.  In  an  action  by  the  insured  alone  for  damages  for  the 
repudiation  of  the  contract  by  the  company  upon  refusing  to  pay 
disability  benefits,  plaintiff's  recovery  could  not  be  for  full  face 
value  of  the  policy.  Indiana  Life  Endowment  Co.  vs.  Reed 
(Ind.)     Itl 

Held,  on  a  liability  policy,  that  a  Judgment  against  the  owner  having 
been  atfirmed  on  appeal,  the  insurer,  which  conducted  the  defense 
and  prosecuted  the  appeal  was  liable,  not  only  for  the  amount  of 
the  Judgment  but  for  the  coats  and  interests,  which,  pending  the 
appeal,  accrued  thereon  in  accordance  with  Rev.  St.  1909,  I 
7181,  the  insurer  having  delayed  payment,  the  interest  must  be 
considered  aa  part  of  the  costa  and  expenses.  Century  Realty  Co. 
vs.  Frankfort  Marine.  Accident  &  Plate  Glaaa  Ina.  Co.   (Mo.)....  SIT 

Where  beneficiary  demanded  amount  of  policy,  refuaed  amount  offered 
by  Insurer  and  sued  and  recovered  amount  of  policy,  she  was 
entitled  to  interests  on  such  amount,  and  was  entitled  to  at- 
torney's  fees.      First    Texas   State   Ins.    Co.    vs.    Jiminez    (Tex.)..   604 

(J)        COSTS   AND   ATTORNEY'S   FEES. 

Plaintiff  having  recovered  $10,000.  was  entitled  to  one  reasonable  fee 
for  competent  attorney  as  provided  by  Acts  1906,  p.  307  and  that 
an  allowance  of  $2,000  should  be  reduced  to  $1,000.  Mutual  Life 
Ins.   Co.  of  New  York  vs.  Owen    (Ark. ) 680 

No  evidence  on  which  to  base  a  finding  of  attorney's  fees.  This  will 
not  require  new  trial,  but  direction  is  given  to  write  off  such 
fees.     Empire  Life  Ins.  Co.  vs.  Allen   (Qa  ) 668 

In  absence  of  statute,  or  conditions  in  policy  authorizing  taxing  of 
attorney's  fees,  same  cannot  be  recovered.  St.  Paul  Fire  A 
Marine   Ins.    Co.    vs.    Peck    (Okla. )    649 
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XIX.  Beinsurance. 

Insurer  may  show  that  the  manual  delivery  ctf  the  policy  was  condl- 
tlonal  or  It  may  prove  fraud  or  other  equitable  matter  to  show 
that  It  never  took  effect  aa  a  contract,  but  when  once  delivered 
and  policy  becomes  effective,  statements  therein  which,  if  falsi- 
fied, will  affect  its  continued  validity  cannot  be  contradlctod 
with  a  view  to  avoid  the  Insurance.  Gardner  vs.  North  State 
MuL  Life  Ins.  Co.    (N.  C.) tl 

Insurance  company  insured  the  insured  against  injury  from  1904  to 
1909,  but  each  year  issued  a  new  policy  based  upon  new 
application.  A  reinsurance  company  issued  separate  contracts  for 
each  of  policies  issued:  such  contracts  belnir  based  upon  policy 
and  application  for  that  particular  year.  Held,  that  each  policy 
was  a  new,  separate,  and  independent  contract,  and  likewise  each 
reinsurance  contract  constituted  also  a  new  contract  to  be  read 
with  the  application  and  policy  for  that  year.  Casualty  Co.  of 
America   vs.    United   States   Casualty   Co.    (N.    Y.)    821 

Reinsurance.  Held,  not  to  sustain  a  finding  that  a  clause  exempting  re- 
Insurer  from  liability  for  accidental  Injuries  occurring  to  in- 
sured while  on  a  trip  to  Alaska  was  omitted  from  the  reinsurance 
contract  by  mistake.  Casualty  Co.  of  America  vs.  United  States 
Casualty  Co.    (N.   Y.)    821 

XX.  Mntnal  Benefit  Insurance. 

(▲)      CORPORATIONS   AND   ASSOCIATIONS. 

(1)  While  the  plan  of  an  unincorporated  Insurance  association  cannot  affect 
third  persons,  yet.  in  fixing  the  legal  status  of  its  members  such 
plan  may  be  examined  to  ascertain  the  nature  of  the  association. 
An  unincorporated  Insurance  association,  while  providing  th« 
way  to  secure  cheaper  insurance,  was  slso  for  mutual  profit  and 
advantage,  and  not  merely  for  benevolent,  charitable,  etc..  pur- 
poses, though  the  plan  contemplated  the  nonaccumulatlon  of 
profits.     Sergeant  vs.  Goldsmith  Dry  Goods  Co.  et  al.   (Tex.)....     tl 

Insurer  may  show  that  the  manual  delivery  of  the  policy  was  condi- 
tional or  it  may  prove  fraud  or  other  equitable  matter  to  show 
that  it  never  took  effect  as  a  contract,  but  when  once  delivered 
and  policy  becomes  effective,  statements  therein  which.  If  falsi- 
fied, will  affect  its  continued  validity  cannot  be  contradicted 
with  a  view  to  avoid  the  insurance.  Gardner  vs.  North  State 
Mut   Life  Ins.  Co.    (N.   C.) U 

St  Louis  Police  Relief  Association  is  neither  a  public  nor  quasi  public 
corporation,  but  a  private  corporation,  the  organic atlon  of  which 
is  specifically  authorized  by  statute  to  create  a  special  fund  for 
specific  purposes,  which  fund  Is  private,  and  does  not  in  any 
sense  belong  to  the  public.  De  Runtz  va  St.  Louis  Police  Relief 
Ass'n     (Mo.)      4f T 

The  fact  that  fraternal  association  offered  to  its  members  only  a  small 
prise  for  procuring  nev  applications  for  membership  was  not  a 
"payment    of    commissions    or    employment    of    agents"     within 

statute.      Finch    vs.    Bond    et    al.    (Ky.)    712 

(1)  Any  agreement  between  members  of  an  unincorporated  insurance  asso- 
ciation limiting  their  liability  would  no  more  affect  third  persons 
than  a  similar  agreement  in  an  ordinary  partnership.  The  rights 
and  liabilities  of  the  members  of  such  association,  as  between 
themselves,  are  governed  by  provisions  ef  the  application  for  In- 
surance and  the  policy  contract  issued  thereon.  This  plan  Is 
based  on  principle  of  agency,  and  a  corporation  cannot  escape 
liability  on  the  ground  that  it  could  not  become  a  member  of  a 
partnership,  for.  while  the  liability  is  similar  to  liability  of  part- 
ners, the  arrangement  did  not  constitute  a  copartnership.  Ser- 
geant vs.  Goldsmith  Dry  Goods  Co.  et  al.    (Tex.) II 

Knowledge  of  local  officer  of  association  that  insured  was  in  arrears 
when  reinstated  charged  the  association  with  such  knowledge. 
Keyes  et  al  va  National  Council.  KnlghU  &  Ladies  of  Security 
(Mo.)     tot 

In  absence  of  statute  insurance  companies  may  limit  the  authority  of 
their  agents  and  an  applicant  dealing  with  an  agent  whose 
authority  is  expressly  limited  by  the  application  cannot  take  ad- 
vantage of  any  act  of  the  agent  In  excess  of  limited  authority. 
Modern  Woodmen  of  America  vs.  International  Trust  Co. 
(Colo.)     lit 

Notwithstanding  unfavorable  report  as  to  insured's  condition  association 
Issued  policy.  Held,  it  was  estopped  thereafter  to  defend  an 
action  on  the  policy  because  of  alleged  untrue  statements  concern- 
ing insured's  health.  Medical  examiner's  knowledge  of  insured's 
previous  rejection  was  knowledge  of  defendant.  Masonic  Life 
Ass'n  va   Robinson    (Ky.) lit 

The  fact  that  agent  of  fraternal  society  was  informed  by  other  persons 
that  Insured  was  "too  much  of  a  drinker"  etc.,  were  mere  vague 
opinions  and  not  sufficient  to  charge  the  agent  with  the  duty  of 
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investiffatlnv  the  extent  of  Insured's  Indulgence.  Where  Insured's 
misrepresentations  to  agent  were  wilful,  the  fact  that  the  agent 
knew  that  Insured's  statements  were  not  true  would  not  estop 
company  from  avoiding  certificate  on  that  ground  since  there  can 
be  no  estoppel  unless  one  of  the  parties  is  misled  to  his  disadvan- 
tage. Modern  Woodmen  of  America  vs.  International  Trust  Co. 
(Colo.)     ««t 

Subordinate  lodge  of  a  benefit  association  authorized  to  receive  or  collect 
dues  and  transmit  them  to  the  association,  is  the  agent  of  the 
association  for  that  purpose,  whose  acts  within  the  scope  of  its 
agency  are  binding  and  the  association  cannot  iieny  its  agency 
within  the  scope  of  such  authority.  Dromgold  vs.  Royal 
Neighbors   of   America    (111.) X7f 

Unless  contract  otherwise  provides,  member  may  withdraw  from  it  at 
any  time  without  consent  of  association.  Kelly  et  al.  vs. 
Knights  of   Father    Mathew    (Mo.) tCI 

Rules  of  fraternal  association  concerning  expulsion  are  valid  and  bind- 
ing if  not  so  grdssly  unfair  as  to  be  contrary  to  public  policy; 
and  an  appeal  within  the  order  from  an  expulsion  may  be  made 
a  condition  precedent  to  the  right  to  resort  to  the  courts.  To 
render  the  requirement  of  such  an  appeal  operative,  there  must 
be  a  hearing  in  accordance  with  the  laws  of  .i.he  order;  but  mere 
Irregularities  of  procedure  short  of  substantial  denial  of  the 
hearing  contemplated  by  contract  of  parties  are  remediable  in 
first  Instance  only  as  provided  therein.  Kulberg  et  al.  vs.  Na- 
tional Council,  Knights  and  Ladies  of  Security   (Minn.) 464 

Power  conferred  on  agent  representing  Insurance  company  is  not  such 
that  it  cannot  be  delegated.  Supreme  L.odge  K.  P.  vs.  Connelly 
(Ala.)     464 

Where  prompt  payment  is  waived,  member  cannot  be  expelled  without 
notice  that  further  indulgence  will  cease.  Dougherty  vs.  Supreme 
Court  of  Independent  Order  of  Foresters   (Minn.)    687 

The  courts  cannot  review  proceedings  to  expel  a  member  of  benefit 
society  or  re-examine  the  merit  of  the  expulsion,  when  conducted 
strictly  in  accordance  with  the  laws  of  the  order  but  can  only 
determine  whether  member  was  tried  according  to  the  law  of  the 
land.  Expulsion  can  be  attacked  for  disqualification  of  the 
committee  by  which  member  was  tried;  the  rule  against  col- 
lateral attack  not  applying  since  there  was  no  method  of  direct 
review.  Members  of  the  Supreme  Council  were  disqualified 
from  sitting  In  trial  of  member  because  of  their  direct  in- 
terests In  the  subject-matter  of  the  controversy  and  where  they 
did  so  sit  the  expulsion  was  void.  Wilcox  vs.  Supreme  Council  of 
Royal    Arcanum    (N.    Y.)    695 

Secretary  of  subordinate,  lodge  who  acts  for  company  is  considered 
agent  of  company  and  latter  will  presume  to  have  knowledge  of 
all  facts  known  to  him.  When  applicant  for  membership  con- 
spires with  local  secretary  and  others  of  subordinate  lodge  to 
deceive  the  company,  presumption  of  knowledge  of  company  is 
overcome.  Power  of  mutual  benefit  association  to  admit  a  person 
engaged  In  prohibited  occupation  to  membership,  does  not  exist 
In  either  the  supreme  ofllcers  or  local  lodge.  Pasonent  of  premium 
does  not  validate  membership,  nor  would  it  estop  company  from 
denying  liability  after  death  where  local  officers  had  knowledge 
of  fraud  practiced  by  him.  Krecek  vs.  Supreme  Lodge  of  Fra- 
ternal  Union   of   America    (Neb.)    690 

fB>      THB  CONTRACT  IN   GENERAL. 

Insured  by  his  application  and  acceptance  of  his  certificate  became  a 
member  and  was  bound  by  Its  by-laws  including  one  that  If  he 
should  become  Intemperate  or  if  his  death  should  result  directly 
or  indirectly  from  the  use  of  intoxicating  liquors,  certificate  should 
be  void.     Boeck  et  al.  vs.  Modern  Woodmen  of  America  (Iowa)..     4t 

Certificate  of  membership  In  benefit  association  not  "insurable  policy'* 
within  the  statute  and  therefore  not  admissible  In  evidence  unless 
attached  to  policy.     Marcus  vs.  Heralds  of  Liberty   (Pa.) 4T 

Warranty  that  assured  was  in  good  health  should  be  construed 
as  limited  to  his  knowledge  and  belief.  Lakka  vs.  Modern 
Brotherhood    of    America    (Iowa) tl 

Notwithstanding  unfavorable  report  as  to  insured's  condition  association 
.  Issued  policy.  Held,  It  was  estopped  thereafter  to  defend  an 
action  on  the  policy  because  of  alleged  untrue  statements  concern- 
ing Insured's  health.  Medical  examiner's  knowledge  of  Insured's 
previous  rejection  was  knowledge  of  defendant.  Masonic  Life 
Ass'n  vs.   Robinson   (Ky. )    211 

The  fact  that  agent  of  fraternal  society  was  Informed  by  other  persons 
that  insured  was  "too  much  of  a  drinker"  etc..  were  mere  vague 
opinions  and  not  sufficient  to  charge  the  agent  with  the  duty  of 
Investigating  the  extent  of  Insured's  indulgence.  Where  Insured's 
misrepresentations  to  agent  were  wilful,  the  fact  that  the  agent 
knew  that  Insured's  statements  were  not  true  would  not  estop 
company  from  avoiding  certificate  on  that  ground  since  there  can 
be  no  estoppel  unless  one  of  the  parties  Is  misled  to  his  dlsadvan- 
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tase.     Modern  Woodmen  of  America  vs.  International  Trust  Co. 

(Colo.)    aat 

Application  for  benefit  certificate  and  by-laws  of  association  are  to  be 
considered  part  of  contract.  Dromgold  vs.  Royal  Neighbors  of 
America    (III.)    17f 

Association  entitled  to  rely  on  certificate  of  good  health  where  Increase 
would  not  have  been  granted  without  such  additional  certificate. 
Knights  of  Maccabees  of  the  World  vs.  Shields  (Ky.)   SIT 

False  statements  that  one  had  never  haa  certain  diseases  or  undergone 
a  surgical  operation  are  material  to  the  risk,  within  Acts  Slst 
Leg.  (Istr  Extra  Sess.)  c.  36,  declaring  untrue  statements  in  an  ap- 
plication shall  not  prevent  recovery  unless  material.  Supreme 
Ruling  of  Fraternal   Mystic  Circle  vs.   Hansen    (Tex.)    2S1 

In  absence  of  statute  Insurance  contracts  are  construed  by  same  rules 
as  other  contracts.  Modern  Woodmen  of  America  vs.  Inter- 
national  Trust   Co.    (Colo.) 22S 

Fraternal  Insurance — ^acceptance  of  contract — place  of  contract. 
Supreme  Colony  United  Order  of  Pilgrim  Fathers  vs.  Towne  et 
al.    (Conn.)    SS4 

Fraternal  Insurance— domicile — statute — foreign  state.     Supreme  Colony 

United  Order  of  Pilgrim  Fathers  vs.   Towne  et  al.    (Conn.) S64 

Evidence  did  not  authorize  a  finding  that  agent  of  company  who  issued 
policy  was  also  agent  of  insured  so  as  to  Invalidate  contract. 
Failure  of  an  agent  to  comply  with  instructions  of  his  prlncipsl 
which  were  not  communicated  to  the  Insured,  to  aitach  a  "rider" 
the  efCect  of  which  would  have  been  to  cancel  the  policy,  could 
not  operate  to  the  prejudice  of  the  insured.  Southern  States 
Fire  Ins.   Co.   vs.    Tabor  et  al.    (Ga.) 400 

Cashier  of  branch  ofl^ce  was  authorized  to  bind  defendant  by  giving 
out  Informatlor.  concerning  the  value  of  policies  and  to  reiiresent 
to  assignee  of  a  policy  that  only  $18.40  was  necessary  vo  pay 
premium.     Lange  vs.  N.  Y.   Life  Ins.  Co.   (Mo.) sei 

Fraternal  contract  to  be  determined  by  statute  and  laws  as  they  exist  at 
the  beginning  of  membership  and  as  they  may  be  afterwards 
lawfully  amended.  Power  accorded  to  society  in  charter  to  alter 
and  repeal  its  constitution,  by-laws,  etc,  enters  into  and  forms 
part  of  contract.  Reserve  powers  of  amendment  and  repeal  do  not 
give  the  society  any  right  to  adopt  a  by-law  which  will  divest, 
impair  or  disturb  the  rights  once  vested  in  its  members.  Hlnes 
vs.   Modern  Woodmen  of  America  et  al.    (Okla.)    t7S 

Applicant  initiated  but  certificate  not  received  by  local  officers  until 
several  days  later  and  in  the  meantime  applicant  had  been  taken 
to  hospital  suffering  from  paresis  from  which  he  died.  Held,  that 
the  rule  in  question  not  having  been  complied  with  and  com- 
pliance therewith  not  having  been  waiyed,  certificate  thereof  was 
not  a  binding  contract.     Court  of  Honor  vs.   Herlng   (Mich.)....   S6f 

Constitution  and  laws,  so  far  as  applicable  to  society's  beneficiary  con- 
tracts, form  a  part  of  the  contract  itself.  Grand  Lodge  A.  O. 
U.  W.   vs.  Edwards  et  al.   (Me. ) SIX 

Denial  that  applicant  had  been  treated  by  a  physician  for  any  consti- 
tutional disease  within  five  years  cannot  be  held  as  a  matter  of 
law  a  representation  material  to  the  risk  assumed,  where  it 
appeared  that  he  had  only  been  given  electric  treatments  for  a 
stiff  back.  National  Council  of  the  Knights'  and  Ladles  of 
Security   vs.    Sealey    (Tex. ) S7t 

Rosenstein  vs.  Court  of  Honor,  122  Minn.  310,  142  N.  W.  331,  followed 
and  applied  to  the  effect  that  a  by-law  of  defendant  adopted 
after  a  benefit  certificate  was  issued,  and  changing  the  limit  of 
time  for  bringing  an  action  on  the  certificat(>,  is  not  binding 
upon  the  certificate  holder  or  his  beneficiary.  Laws  1907.  c.  346. 
S  8  (Gen.  St.  1913.  {  3644).  does  not  apply  to  benefit  certificate 
issued  before  Its  enactment.  Ruder  vs.  National  Council.  Knights 
and  Ladles  of  Security    (Minn. ) 4€t 

Member  having  died  from  suicide  his  beneficiary  could  only  recover 
amount  actually  paid  Into  the  mortuary  fund.  Pold  vs.  North 
American    Union    (111. ) 467 

Traveling  soliciting  agent — authority.     Dorman  vs.  Connecticut  Fire  Ins. 

Co.    (Okla.)    641 

Contract  between  benefit  association  and  its  members  is  contained  in 
the  fundamental  laws  of  the  association  and  a  power  of  amend- 
ment contemplates  reasonable  amendments  adopted  in  further- 
ance of  the  contract  and  not  such  as  would  materially  alter  its 
terms.  Benefit  association.  Held,  that  the  amendments  of  1912 
and  1913  violated  the  contract  rights  of  a  member  who  had 
Joined  before  March  1,  1910,  so  that  he  could  enjoin  their  enforce- 
ment. Parks  vs.  Supreme  Circle.  Brotherhood  of  America,  et  al. 
(N.    .L)     694 

Rule  that  medical  examiner  shall  reject  a  pregnant  female  unless 
she  signs  a  waiver  of  claims  need  not  be  in  writing  or  promulgated 
to  be  within  its  rules,  subject  to  all  of  which  the  application  is, 
in    terms,    made.      Clark    vs.    North    American    Union    (Mich.)....    72J 

Amendment  to  by-laws  exempting  liability  for  accidents  directly 
traceable  to  extra  hazardous  occupations  included  that  of  an 
electric  lineman,  and  is  valid  as  to  one  already  a  member. 
House   vs.    ilodern   Woodmen   of   America    (Iowa) 721 
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Negative  answer  to  question.  "Have  you  ever  had  a  surgical  operation 
performed  or  received  treatment  in  a  hospital,  sanitarium,  retreat, 
or  any  public  or  private  institution  for  the  treatment  of  physical 
or  mental  disease?"  was  not  made  false  by  proof  that  insured  had 
been  operated  on  by  a  pnysician  by  surgical  Instruments  at  her 
home.     Ladles  of  Maccabees  of  the  World  vs.  Kendrick   (Tex.)..   785 

A  comma  will  not  be  supplied  by  construction  after  the  word  "per- 
formed" in  order  to  make  false  a  negative  answer  to  a  question 
asked  insured.  "Have  you  ever  had  a  surgical  operation  per- 
formed, or  received  treatment  in  a  hospital  •  •  •  or  any 
public  or  private  institution  for  the  treatment  of  physical  or 
mental  disease?"  where  the  proof  showed  that  Insured  had  been 
operated  on  at  her  home.  Ladies  of  Maccabees  of  the  World 
vs.   Kendrick    (Tex. )    785 

(C)  DUES  AND  ASSESSMENTS. 

Anticipation   of   claims   by   assessment — notice.     Mulherin   vs.    Bankers' 

Life  Ass'n    (Iowa)    Sit 

(D)  FORFEITURE  OR  SUSPENSION. 

(1)  Statute  declaring  untrue  statements  shall  not  prevent  recovery  unless 
shown  to  be  material  to  risk  does  not  govern  a  certificate  re- 
instated before  the  act  took  effect.  Supreme  Ruling  of  Fraternal 
Mystic  Circle  vs.  Hansen   (Tex.)    881 

Prohibited  occupation.  Whether  member  personally  dispenses  liquors 
is  immaterial.  Ostmann  vs.  Supreme  Lodge,  Knights  and  Ladies 
of    Honor    (N.    J.) lf» 

Mailing  of  notices  a  condition  precedent  to  right  of  the  association  to 
declare  forfeiture  of  member's  rights.  Parties  to  an.  insurance 
contract  may  agree  that  mailing  of  notices  for  contributions 
shall  be  notice  to  member.  Bange  vs.  Supreme  Council  Legion 
of  Honor  of  Missouri   (Mo.)    80* 

Provision  exempting  company  from  liability  for  extra  hazardous  oc- 
cupation Is  a  reasonable  and  binding  provision.  It  does  not  render 
the  certificate  void  but  exempts  from  liability  for  death  due  to 
such  hazardous  occupation,  the  certificate  remaining  in  force 
and  the  association's  liability  continuing  if  death  results  from 
other  cause.  Modern  Woodmen  of  America  vs.  Weekley  (Okla.)..  728 
(8)  Held,  where  member  had  been  in  arrears  less  than  three  months,  the 
period  stipulated,  the  widow  was  entitled  to  death  benefits. 
Roedel  vs.   John  Hancock   Mut   Life  Ins.   Co.    (Mo.) 4ft 

Held,  on  the  facts  stated  that  under  the  by-laws,  the  widow  was  en- 
titled to  death  benefits  since  a  delay,  in  paying  dues  of  less  than 
three  months  did  not  forfeit  the  rights  of  the  member  to  con- 
tinue the  insurance,  but  only  required  him  to  carry  his  own 
insurance  for  the  time  he  was  delinquent.  Gage  vs.  Dettling 
(N.  Y.)    4I> 

Mailing  of  notices  a  condition  precedent  to  right  of  the  association  to 
declare  forfeiture  of  member's  rights.  Parties  to  an  insurance 
contract  may  agree  that  mailing  of  notices  for  contributions 
shall  be  notice  to  member.  Bange  vs.  Supreme  Council  Legion 
of  Honor  of  Missouri   (Mo.)    80«> 

Railroad  relief  fund  held,  that  since  decedent  never  paid  any  assessment, 
recovery  could  not  be  had  on  his  policy;  the  railroad  company  not 
being  bound  to  collect  such  assessments  from  his  wages.  Geddes 
vs.  Ann  Arbor  Railroad  Employees'  Relief  Ass'n  (Mich.) 851 

Provision  for  suspension  on  nonpayment  of  dues,  renders  member 
•subject  to  suspension,  but  does  not  on  his  failure  to  pay,  ipso 
facto  suspend  him.  Grand  Lodge,  F.  &  A.  M.  of  Texas  vs. 
Dillard  (Tex.)   478" 

By-law  that  no  person  should  be  agent  or  authorized  to  receive  money 
until  he  should  have  executed  a  bond,  the  same  to  be  approved 
by  board  of  control  did  not  charge  the  insured  with  notice. 
Supreme  Lodge  K.  P.  vs.  Connelly   (Ala.) 464 

Defendant  having  ^learly  indicated  its  intention  to  refuse  further  recog- 
nition of  assxired's  membership,  subsequent  tender  of  dues  and 
assessments  was  not  necessary.  Kulberg  et  al.  vs.  National 
Council.   Knights  and  Ladles  of  Security    (Minn.) 444 

Where  local  agent  of  fraternal  order  refused  to  receive  monthly  assess- 
ment on  ground  that  he  was  not  a  member  of  the  order,  assured 
was  not  obligated  to  make  tenders  of  subsequent  assessments. 
Supreme  Lodge  K.  P.  vs.  Connelly   (Ala.) 464- 

Beneflciary  could  not  recover  where  member  defaulted,  though  assess- 
ments would  have  been  paid  by  beneficiary,  but  for  belief  that 
insured  had  died  long  prior  to  the  time  of  actual  death.  Mooney 
et   al.    vs.   Supreme   Councn   of   Royal    Arcanum    (Pa.)    729 

Under  statute,  subordinate  body  cannot  waive  laws  of  constitution. 
Promise  of  local  clerk  to  pay  assessments  Is  no  defense  to  a  sus- 
pension. Where  benefit  association  agreed  to  pay  clues  of  insane 
member  it  was  not  required  to  pay  same  where  no  proof  of  in- 
sanity was  offered  until  six  months  after  suspension  for  non- 
payment and  more  than  three  months  after  insured's  death. 
Sovereign   Camp   Woodmen   of   the   World   vs.    Wagnon    (Tex.)....    734 
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(t)  Unconditional  receipt  of  dues  from  a  member  with  knowledge  of  pro- 
hibited occupation,  constitutes  waiver  of  forfeiture.  Ostmann 
vs.  Supreme  Lodge,   Knights  and  Ladles  of  Honor   (N.  J.) ICt 

Restrictions  upon  power  of  Insurance  agent  to  waive  any  of 
the  conditions  of  the  contract  or  upon  the  method  of  such  waiver 
are  themselves  conditions  of  the  contract  which  may  be  waived 
the  same  as  any  other  condition.  Conduct  on  part  of  association 
amounting  to  a  recognition  of  a  member's  claim  to  continuing 
rights  of  membership  will  relieve  him  of  consequences  of  his  de- 
fault and  an  acceptance  of  an  assessment  without  condition 
waives  all  the  previous  known  grounds  of  forfeiture.  Recorder  of 
local  camp  with  full  knowledge  of  cause  of  suspension  accepted 
his  assessments  and  remitted  to  association  and  treated  insurance 
as  in  force  which  was  a  waiver  of  the  cause  of  suspension.  Drom- 
gold  vs.  Royal  Neighbors  of  America  (111. ) I7f 

Waiver  of  forfeiture  for  nonpayment  of  dues  by  acceptances  of 
premium  is  not  based  on  contract  or  actual  Intention  but  on 
estoppel  to  Insist  on  actual  conditions  Inconsistent  with  acceptance 
or  rejection  of  the  premium.  Forfeiture  of  benefit  certificate  once 
waived  cannot  afterwards  be  revived.  As  between  the  association 
and  a  beneficiary,  the  rule  that  actual  knowledge  of  cause  of  for- 
feiture must  be  shown  to  woric  a  waiver  will  not  be  applied  if  tt 
should  have  known  of  the  facts  by  proper  attention  to  Its  business. 
Waiver  of  forfeiture  of  benefit  certificate  may  be  inferred  Acts 
of  an  association  in  not  properly  declaring  a  forfeiture  could  be 
considered  in  determining  whether  it  had  knowledge  of  her  illness 
while  retaining  premiums  prior  to  death  as  well  as  on  a  question 
of  waiver  of  forfeiture  after  death.  Forfeiture  Is  waived  where 
association  with  knowledge  of  cause  of  forfeiture  causes  plaintiff 
to  Incur  additional  expense  In  furnishing  proof,  that  being  an  im- 
plied recognition  of  the  continued  validity  of  certificate.  Though 
association  did  not  know  its  agent  had  accepted  back  premiums 
it  ratified  the  agent's  act  by  retaining  them  after  learning  that 
Insured  was  in  bad  health.  Keyes  et  al.  vs.  National  Councl, 
Knights   &   Ladies   of   Security    (Mo.)    SOt 

Waiver  of  forfeiture  for  nonpayment  left  payment  thereof  still  optional. 

Mulherln  vs.  Bankers'  Life  Ass'n  (Iowa) SBt 

If  Insured  In  employees'  mutual  benefit  association  actually  knew  that 
his  premiums  had  not  been  paid  from  the  fact  that  he  had  drawn 
his  full  wages  each  month  and  had  not  otherwise  paid  them,  it 
was  not  necessary  that  he  be  given  notice  by  the  association  of 
that  fact  even  if  the  policy  required  such  notice.  Geddes  vs. 
Ann   Arbor   Railroad    Employees'    Relief   Ass'n    (Mich.) SCI 

Local  clerk  of  benefit  society  is  not  only  agent  but  is  chargeable  with 
duty  of  ascertaining  whether  certificate  ought  to  be  delivered 
and  take  effect,  and  iiis  knowledge  is  Imputable  to  the  society. 
Peebles  vs.   Eminent  Household  of  Columbian   Woodmen    (Ark.).   176 

If  benefit  society  creates  belief  that  strict  compliance  will  not  be  re- 
quired. It  will  be  held  to  have  waived  the  requirement.  If  the 
conduct  of  the  subordinate  agency  which  as  sole  agency  Is  such 
as  to  operate  as  a  waiver,  such  waiver  is  binding  upon  the 
superior  body.  Dougherty  vs.  Supreme  Court  of  Independent 
Order   of    Foresters    (Minn.)    687 

Doctrine  of  waiver  of  forfeiture  has  no  application  where  society's 
president  advised  beneficiary  that  claim  was  rejected  or  that 
he  had  a  right  of  appeal  to  its  executive  committee  which  would 
meet  at  a  certain  place,  on  a  certain  date,  though  on  his  going 
there  no  one  appeared.  Clark  vs.  North  American  Union 
(Mich.) 728 

Where,  after  the  issuance  of  certificate,  the  member  enters  upon  has- 
ardous  occupation,  and  death  results  due  to  such  occupation,  so- 
ciety is  not  estopped  from  denying  liability  for  having  accepted 
member's  dues  and  assessments,  up  to  the  time  of  death.  Local 
agent  who  has  authority  to  solicit,  execute  and  deliver  policies, 
has   no  such   power.      Modern   Woodmen  of   America   vs.    Weekley 

(Okla.)      728 

(4)  Held,  that  the  provision  rendering  void  the  relief  fund  certificate  for 
engaging  in  the  prohibited  occupation  is  self-eJtecutlng.  Qstmann 
vs.   Supreme  Lodge,   Knights  and  Ladles  of  Honor   (N.   J.) 188 

Where  by-laws  of  benefit  association  vested  a  discretion  in  council 
whether  to  assume  the  burden  of  paying  contributions  for  member 
and  it  was  the  custom  to  defer  action  thereon  to  the  next  meet- 
ing, the  provisions  for  forfeiture  of  member's  rights  for  non- 
payment of  contributions  are  not  self-executing  and  the  suspen- 
sion, if  made,  is  necessarily  deferred,  even  though  notice  is  given, 
until  action  of  council  is  had  and  member  declared  suspended. 
For  notice  of  suspension  to  conclude  a  forfeiture  notice  must  be 
an  official  one.  Question  of  the  regular  address  of  member  Is  not 
identical  with  that  of  domicile,  which  depends  on  intention; 
the  expression  "regular  address",  merely  referring  to  the  place 
where  member  would  be  likely  to  get  his  mail.  Acquiescence  of 
member  In  suspension  binds  beneficiary  though  suspension  was  not 
legal  and  it  need  not  appear  that  member  had  official  notice  of 
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suspenalon.      Bangre    vs.    Supreme    Council.    Legion    of    Honor    of 
Missouri    (Mo.)     206 

Society  need  not  tender  return  of  premiums  in  order  to  forfeit  certificate 
on  the  ground  of  wilful  misrepresentations,  though  assessments 
must  be  returned  on  forfeiture  in  case  of  nonintentlonal  breach 
of  warranty.  Modem  Woodmen  of  America  vs.  International 
Trust    Co.     (Colo.)     • 2M 

Member  of  an  order  having  to  his  knowledge  been  dropped  for  non- 
payment of  dues  and  assessments  by  proceedings  regularly 
taken  and  not  having  made  application  for  reinstatement  must  be 
deemed  to  have  acquiesced  In  the  dropping  of  him.  Roberts  vs. 
Brotherhood  of  locomotive  Firemen  and  Englnemen  (Ky.)    21S 

Where  by-law  provides  for  suspension  on  nonpayment  of  dues  and 
that  during  such  suspension  certificate  shall  be  absolutely  void 
and  member  dies  during  suspension,  his  beneficiaries  have  no 
interest  in  certificate,  although  another  by-law  permitted  of  re- 
instatement by  payment  of  dues  within  sixty  days,  which  permit 
had    not   expired   at   time   of  member's   death.      Tabor   et   al.    vs. 

Modern    Woodmen    of    America    (Tex.) 474 

(i)  Reinstatement  was  on  a  warranty  that  he  had  had  none  of  those  dis- 
eases as  warranted  in  the  original  application,  after  the  certifi- 
cate was  Issued  and  before  reinstatement  In  the  absence  of  a 
statute  limiting  the  effect  of  a  breach  of  warranty,  on  which  one 
Is  reinstated  to  membership,  that  he  has  not  had  certain  diseases, 
the  breach  works  a  forfeiture  of  the  contract.  Supreme  Ruling 
of  Fraternal  Mystic  Circle  vs.  Hansen   (Tex.) 221 

Held,  that,  since  insured  died  before  the  expiration  of  fifteen  days  after 
payment  of  the  overdue  premiums,  the  policy  had  lapsed  at  in- 
sured's death,  barring  recovery.  Royal  Benefit  Society  vs.  Naylor 
(Ga.)    267 

Held,  that  even  though  the  dues  did  not  fall  In  arrears  until  the  end  of 
the  month,  member  at  the  time  of  payment  was  in  arrears.  Mc- 
Glllon  vs.  United  Brotherhood  of  Carpenters  A  Joiners  of  America 
(N.  H.)   271 

Where  assessment  was  levied  on  November  17,  1910,  and  member  had 
until  the  last  day  of  December  to  pay,  failure  to  pay  on  last  day 
forfeited  certificate  and  beneficiaries  were  not.  after  the  decedent's 
death,  allowed  sixty  days,  given  to  member.  Tabor  et  al.  vs. 
Modern  Woodmen  of  America  (Tex.) 474 

In  absence  of  provision,  it  is  not  necessary  that  Insured  be  in  good 
health  in  order  to  be  reinstated.  Mutual  Life  Ins.  Ass'n  of 
Donley    County    vs.    Rhoderlck    (Tex.) 788 

Tender  of  payment  not  accompanied  by  certificate  of  good  health  does 
not  entitle  member  to  reinstatement.  Sovereign  Camp  Wood- 
men of   the  World  vs.   Wagnon    (Tex.)    784 

(0)  BENEFICIARIES  AND  BENEFITS. 

(1)  Public  policy  does  not  prevent  one  from  making  Insurance  on  his  own 

life  payable  to  another  who  has  no  Insurable  Interest  on  It. 
Unless  restrained  by  statute,  or  by  character  or  by-laws,  as- 
sessment company  can  bind  itself  to  pay  amount  otf  policy  to 
beneficiaries  named  therein  though  they  have  no  insurable  in- 
terest. Barnett  et  al.  vs.  United  Brothers  of  Friendship 
(Ala.)     580 

(2)  In  an  action  by  former  wife  against  Insured's  heirs  to  recover  proceeds 

of  fraternal  beneficiary  policy,  held.  plainttfT  not  entitled  to 
payment  of  certificate  unless  she  was  dependent  upon  member 
at  time  of  death;  the  burden  of  proof  rests  upon  her.  If  it  were 
shown  that  by  his  death  the  former  wife  could  not  recover  on  a 
judgment  rendered  previous  to  his  decease,  she  would  be  regarded 
as  dependent  upon  him.  The  fact  alone  that  such  Judgment  had 
been  satisfied  would  not  make  her  dependent  upon  him  if  his 
death  did  not  prevent  the  collection  of  her  Judgment.  Johnson 
vs.  Grand  Lodge  A.  O.  U.  W.  of  Kansas  et  al.   (Kan.) 461 

"Benefit  certificate"  defined.  Statute  construed.  Where  member  desig- 
nated his  father  and  mother  as  beneficiaries  and  certificate  was 
payable  by  its  terms  to  them,  they  were  entitled  to  the  benefit, 
though  the  member  left  a  wife  and  child  constituting  his  "family." 
Green  et  al.  vs.  Grand  United  Order  of  Odd  Fellows  et  al. 
(Tex.)     600 

Acts  26th  Leg.,  c.  115.  8  1.  does  not  deny  to  the  member  the  right  to 
designate    a   beneficiary    within    the    rules    mentioned.      Green    et 

al.   vs.   Grand  United   Order  of  Odd  Fellows  et  al.    (Tex.) 601 

(2)  It  being  inferrable  from  the  allegations  of  the  petition  that  the  insurer, 
with  full  knowledge  of  all  the  facts,  has  waived  or  may  waive  the 
beneficiary's  disability,  If  any  exists,  the  disability  or  disquali- 
fication of  the  beneficiary  affords  the  plaintiffs  no  ground  to  re- 
cover upon  the  allegation  that  they  are  the  sole  heirs-at-Iaw  of 
the  deceased.  Johnson  et  al.  vs.  Knights  of  Pythias  of  North  and 
South   America    (Ga.) 214 

Under  the  general  law,  a  letter  from  a  member  to  his  son  expressing  his 
intent  and  purpose  that  at  his  death  the  son  should  have  the 
benefit  did  not  constitute  a  "legal  designation."  Grand  Lodge 
A.  O.  U.  W.  va  Edwards  et  al.   (Me.) 852 
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statute — vested    Interest.      Supreme    Colony    United    Order    of    Pilffrtm 

Fathers  vs.  Towne  et  al.    (Conn.)    ti4 

Under  the  roneral  law.  the  surviving  widow  of  a  member,  whose 
first  wife,  the  beneficiary  named  therein  had  died  leaving  one 
child,  in  the  absence  of  any  legal  designation  of  any  other  bene- 
ficlary.  was  entitled  to  the  benefits.  Grand  Lodere  A.  O.  U.  W. 
vs.  Edwards  et  al.   (Me.) tCl 

Where  a  member  designated  wife  as  beneficiary  and  she  died  before  him 
and  he  made  no  designation,  fund  will  be  directed  to  be  paid  to 
member's  half-brother  instead  of  his  wife's  administratrix;  it  ap- 
pearing that  neither  wife's  administrator  nor  the  husband's  ad- 
ministrator was  entitled.  Supreme  Colony  United  Order  of 
Pilgrim  Fathers  vs.   Towne  et  al.    (Conn.)    ti4 

Where  by-laws  made  no  provision  for  payment  of  benefit  to  member's 
estate,  if  no  beneficiary  was  designated,  a  member's  estate  takes 
no  interest  In  the  fund  by  reason  of  h's  failure  to  exercise  his 
power  of  appointment,  for  such  power  is  not  an  asset  in  his 
hands.  Supreme  Colony  United  Order  of  Pilgrim  Fathers  va 
Towne  et  al.    (Conn.)    S54 

Change  in  the  by-laws  whereby  on  death  of  beneficiary  and  failure  of 
the  member  to  make  a  new  designation,  his  wife  at  time  of  his 
death  should  take  in  preference  to  his  heirs.  Hlnes  va  Modern 
Woodmen  of  America  et  al.   (Okla. )    tit 

In  the  absence  of  statutory  provision  where  father  and  mother  of  a 
member  of  benefit  society  were  designated  as  benflciaries.  subse- 
quent marriage  did  not  change  beneficiary.  Green  et  aL  va 
Grand   United   Order  of  Odd   Fellows  et  al.    (Tex.) eOO 

While  creditor  has  an  insurable  interest  in  debtor's  life,  he  is  not  merely 
by  reason  of  that  relationship,  a  dependent.  Finch  vs.  Bond  et  al. 
(Ky.)     722 

Woman  who  contracted  bigamous  and  void  marriage  with  knowledge 
that    member    had    living    wife    was   not    "dependent"    upofi    him. 

Duenser   vs.    Supreme  Council   of   Royal   Arcanum    (111.) 719 

(4)  Member  has  right  to  change  beneficiary,  after  designation,  hence  bene- 
ficiary on  designation  acquires  during  life  of  member,  merely  an 
expectancy  revokable  at  member's  pleasure.  Supreme  Colony 
United  Order  of  Pilgrim  Fathers  vs.  Towne  et  al.  (Conn.) 264 

Beneficiary  in  certificate  only  acquires  a  vested  right  In  the  benefits 
accruing  on  member's  death.  Hlnes  vs.  Modern  Woodmen  of 
America  et  al.    (Okla.)    272 

Beneficiary  in  benefit  certificate  acquires  no  vested  Interest  until  death 
of  assured  and  his  expectant  interest  may  be  defeated  at  any  time 
prior  thereto  by  proper  substitution  of  another  in  his  stead. 
Hughes  vs.  Modern  Woodmen  of  America  (Minn.) 46S 

If  assured  has  done  all  the  things  required  of  him  to  make  a  change 
in  beneficiary,  his  death  before  the  issuance  of  new  certificate 
required  by  the  by-laws  will  not  defeat  such  change  in  the  absence 
of  an  express  provision  specifying  when  change  will  take  efCect. 
Request  for  change  was  not  received  until  after  death  of  member. 
Proposed  change  did  not  become  efCective.  Tlertiey  vs.  Modem 
Woodmen  of  America  (Minn.) 46S 

If  assured  has  done  all  the  things  required  of  him  to  make  a  change 
in  beneficiary,  his  death  before  the  issuance  of  new  certificate 
required  by  the  by-laws  will  not  defeat  such  change  in  the  absence 
of  an  express  provision  specifying  when  change  will  take  effect. 
Request  for  change  was  not  received  until  after  death  of  member. 
Proposed  change  did  not  become  effective.  Hughes  vs.  Modern 
Woodmen   of  America    ( Minn. ) 46C 

Rights  of  beneficiary  are  subject  to  right  of  Insured  to  change  benefi- 
ciary in  manner  prescribed.  Modern  Brotherhood  of  America 
vs.   Matkovltch   et  al.    (Ind.)    720 

While  insured  can  change  beneficiary.  It  must  be  done  In  mode  pre- 
scribed, yet  equity  will  aid  imperfect  changes.  Where  Insured 
was  prevented  from  making  change  by  wrongful  withholding  of 
certificate  by  beneficiary,  equity  will  regard  change  as  made. 
Modern  Brotherhood  of  America  vs.  Matkovltch  et  al.  (Ind.)..  720 
(i)  An  Insurance  policy  which  contains  no  stipulation  as  to  suicide  is  not 
avoided  as  to  beneficiary,  the  insured's  wife,  where  Insured  com- 
mits suicide.     Marcus  vs.  Heralds  of  Liberty   (Pa.) 47 

A  certificate  or  policy  may  provide  there  shall  be  no  liability  if  the  in- 
sured die  within  a  year  from  certain  diseases.  Red  Men's  Fra- 
ternal Accident  Ass'n  of  America  vs.  Rlppey  (Ind.) 218 

Whether  Insured,  when  killed  in  an  altercation  was  not  the  "offending 
party,"  depended  on  an  affirmative  finding  that  he  brought  on  the 
difficulty.     Knights  of  Maccabees  of  the  World  vs.  Shields  (Ky.).  217 

Under  the  general  powers,  mutual  benefit  association  had  power  to 
Insert  clause  for  forfeiture  of  benefits  In  cajse  of  suicide  by 
member:  under  statute  association  had  such  power  whether  mem- 
bre  was  sane  or  Insane.     Pold  vs.  North  American  Union   (111.)..   457 

"Suicide"  as  used  In  benefit  certificate.  Implies  a  mental  appreciation 
of  act  of  self-killing,  which  an  Insane  person  could  not  have. 
Bcnard    et    al.    vs.    Protected    Home   Circle    (N.    Y.)     669 

Clause  exempting  from  liability  for  death  from  suicide  would  not  be 
applicable  if  assured  took  poison  through  mistake.  Benard  et  al. 
vs.    Protected   Home   Circle    (X.    Y.)    669 
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The  laws  and  practices  of  a  benefit  society  in  ascertaining  the  amount 
of  death  benefits,  prevailing  during  the  membership  of  a  decedent, 
and  which  were  an  Integral  part  of  Its  contract  with  him, 
should  be  followed  in  computing  amount  due.  notwithstanding  an 
existing  by-law.  Hatcher  vs.  National  Annuity  Ass'n  of  Kansas 
City    (Mo.)    689 

Insurer  is  liable  where  injury  caused  visible  marks  on  body  even 
though  later  obliterated.  The  term  "visible"  being  used  in  the 
broad  sense  of  perceptible,  discernible,  clear,  distinct  and  evident. 
Mutual    Trust   &   Deposit   Co.    vs.    Travelers'    Protective    Ass'n    of 

America    (Ind. )    827 

(•)  Provision  In  policy  as  to  method  of  proof  of  death  is  merely  a  decla- 
ration of  course  to  be  followed  under  ordinary  circumstances. 
That  beneficiary  was  not  able  to  mane  such  proofs  due  to  dis- 
appearance of  insured  did  not  bar  right  to  recovery.  Mann- 
heimer  vs.   Independent  Order  of  Ahawas  Israel   (N.  Y.) Sti 

Where  fatemal  order  refused  to  pay  loss  under  certificate  on  the 
grounds  of  forfeiture  and  failure  to  make  proofs  of  loss,  pleading 
of  invalidity  of  certificate  constituted  a  waiver  of  necessity  of 
furnishing  proofs  of  loss.  Where  mutual  benefit  association  de- 
fended suit  on  grounds  of  lack  of  proofs  of  loss  and.  after  plain- 
tiff had  taken  a  voluntary  nonsuit,  furnished  plaintiff  with  blanks 
on  which  were  made  proofs  of  loss,  such  action  constituted  a 
waiver.     Walker  vs.  Supreme  Knights  of  Maccabees  (Mo.) 469 

Where  fraternal  order  repudiated  contract  and  refused  to  receive 
monthly  assessment  on  ground  that  Insured  was  not  a  member, 
beneficiary  was  not  obliged  to  make  seasonable  proof  of  death. 
Supreme  Lodge  K.  P.  vjb,  Connelly  (Al^.) 464 

Where  fraternal  society  by  reason  of  litigation  had  not  sufllcient  funds 
to  meet  obligations,  an  agreement  between  it  and  beneficiary 
under  certificate,  whereby  latter  was  surrendered  and  canceled, 
the  society  was  released  and  discharged  of  liability  thereon  and 
partial  payment  made  and  time  of  paying  balance  due  was  ex- 
tended, it  was  not  without  consideration.  Robertson  vs.  District 
Grand    Lodge    No.    23    (Ala.)     6t8 

Rejection  of  proofs  of  death  after  time  within  which  they  are  re- 
quired does  not  show  waiver  of  right  to  demand  proofs  of  death. 
Where  they  were  rejected  on  ground  that  insured  committed 
suicide  there  was  a  waiver  of  defects  in  the  proofs  of  death. 
Mutual  Trust  &  Deposit  Co.  vs.  Travelers'  Protective  Ass'n  of 
America    (Ind.)     827 

(7)  Statute — vested    Interest.      Supreme    Colony    United    Order    of    Pilgrim 

Fathers  vs.   Towne  et  al.    (Conn.)    S64 

Under  the  general  law.  the  surviving  widow  of  a  member,  whose 
first  wife,  the  beneficiary  named  therein  had  died  leaving  one 
child,  in  the  absence  of  any  legal  designation  of  any  other  bene- 
ficiary, was  entitled  to  the  benefits.  Grand  Lodge  A.  O.  U.  W. 
vs.  Edwards  et  al.   (Me.) S6S 

Where  a  member  designated  wife  as  beneficiary  and  she  died  before  him 
and  he  made  no  designation,  fund  will  be  directed  to  be  paid  to 
member's  half-brother  instead  of  his  wife's  administratrix;  it  ap- 
pearing that  neither  wife's  administrator  nor  the  husband's  ad- 
ministrator was  entitled.  Supreme  Colony  United  Order  of 
Pilgrim  Fathers  vs.   Towne  et  al.    (Conn.)    854 

In  an  action  by  former  wife  against  insured's  heirs  to  lecover  proceeds 
of  fraternal  beneficiary  policy,  held,  plaintiff  not  entitled  to 
payment  of  certificate  unless  she  was  dependent  upon  member 
at  time  of  death;  the  burden  of  proof  rests  upon  her.  If  it  were 
shown  that  by  his  death  the  former  wife  could  not  recover  on  a 
Judgment  rendered  previous  to  his  decease,  she  would  be  regarded 
as  dependent  upon  him.  The  fact  alone  that  such  Judgment  had 
been  satisfied  would  not  make  her  dependent  upon  him  if  his 
death  did  not  prevent  the  collection  of  her  Judgment.  .Johnson 
vs.  Grand  Lodge  A.  O.  U.  W.  of  Kansas  et  al.   (Kan.) 468 

Divorce — change  of  beneficiary.  Held,  on  the  facts  stated:  First, 
that  the  association  was  not  a  necessary  party  to  the  action. 
Second,  that  the  petition  stated  the  cause  of  action  against 
sisters  of  insured.  Third,  that  the  limitation  in  the  certificate  has 
no  application  to  the  action  brought  by  the  children  to  recover 
the  fund  from  the  sisters  of  the  deceased  members,  who  had 
gained  possession  of  it  through  fraud.  Munroe  et  al.  vs.  Beggs 
et  al.    (Kan.)    588 

(8)  Diitorce — change    of    beneficiary.       Held,     on     the    facts    stated;     First 

that  the  association  was  not  a  necessary  party  to  the  action. 
Second,  that  the  petition  stated  the  cause  of  action  against 
sisters  of  insured.  Third,  that  the  limitation  in  the  certificate  has 
no  application  to  the  action  brought  by  the  children  to  recover 
the  fund  from  the  sisters  of  the  deceased  members,  who  had 
gained  possession  of  it  through  fraud.  Munroe  et  al.  vs.  Beggs 
et  al.    (Kan. )    688 

(F)      ACTIONS  FOR  BENEFITS. 

(1)       Insurer,   defending  on  grounds  cf  no  liability  due  to  death  from  cause 
exempted  by  policy  need  not  offer  to  return  any  premiums  before 
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availing  Itaelf  of  the  defense.    Red  Men's  Fraternal  Accident  Au*n 

of  America  vs.  Rlppey  (Ind.) 211 

(S)  Held,  that  such  section  of  the  code  which  stipulates  where  suit  may 
he  brought  Is  applicable  to  an  accident  Insurance  company. 
Cochburn  vs.  Hawkeye  Commercial  Men's  Ass'n. — Nugent  et  al. 
vs.    Hawkeye   Commercial    Men's   Ass'n    (Iowa) 141 

Where  Insurance  ^^as  paid  to  beneflclary  seven  years  after  disappearance 
upon  her  giving  bond  to  return  same  in  case  insured  was  found 
alive  and  Judgment  entered  on  such  bond,  an  action  brought  by 
heirs  of  beneficiary  more  than  four  years  after  the  death  of  In- 
sured to  revive  the  death  certiflcate  was  barred,  where  rules  pro- 
vided no  action  could  be  brought  unless  within  three  years 
within    accrual    cause.      Mooney    et    al.    va    Supreme    Council    of 

Royal    Arcanum     (Pa.)     729 

(4)  In  an  action  by  an  assignee  of  a  claim  on  an  accident  policy,  the  evi- 
dence of  a  physician  who  treated  Insured  for  his  Injury,  showing 
the  progress  of  the  patient,  condition  of  injury,  etc..  was  properly 
admitted  when  limited  to  its  bearing  on  the  extent  of  the  Injury 
and  disability.  Cochburn  vs.  Hawkeye  Commercial  Men's  Ass'n— 
Nugent  et  al.  vs.   Hawkeye  Commercial   Men's  Ass'n    (Iowa)....  141 

Complaint  alleging  that  company  had  failed  and  refused  to  pay  bene- 
ficiary's claim  except  a  partial  payment  and  that  there  was  due 
and  unpaid  a  specified  sum.  failed  to  show  any  breach  of  the 
bond  and  was  Insufficient  as  against  the  sureties.  Grand  Camp 
of   Colored   Woodmen   of  Arkansas   va   Johnson    (Ark.) 44 

Court  did  not  err  in  sustaining  a  general  demurrer  to  suit  brought  by 
alleged  helrs-at-law  where  it  was  Inferrable  that  beneficiary 
named  in  policy  is  still  in  life.  Johnson  et  al.  vs.  Knights  of 
Pythias  of  North  and  South  America   (Ga.)    S14 

That  death  was  due  to  a  cause  which  by  the  certificate  created  no  lia- 
bility is  a  matter  of  defense  and  need  not  be  negatived  or  antici- 
pated by  the  complaint.  Red  Men's  Fraternal  Accident  Ass'n  of 
America  vs.   Rlppey  (Ind.) Sli 

St.  Louis  Police  Relief  Association  organized  under  statute  is  a  private 
association  governed  by  its  members  and  not  under  control  of 
governing  officials  of  the  board  of  police  commissioners,  nor  is 
there  any  mandatory  requirement  making  membersh'p  in  the 
assooclation  by  members  of  the  force  essential  to  their  position, 
or  otherwise  than  optional.  De  Runtz  vs.  St.  Louis  Police  Relief 
Ass'n    (Mo.) 467 

Where  certiflcale  expressly  exempted  liability  from  death  from 
tuberculosis  within  one  year,  defense  that  such  was  the  cause  in- 
volved no  issue  of  forfeiture,  as  a  right  must  exist  before  it  can 
be  forfeited.  Red  Men's  Fraternal  Accident  Ins.  Co.  vs.  Rlppey 
(Ind.) 711 

An  estoppel  or  waiver  in  order  to  be  available  to  beneficiary  must  be 
specifically  and  distinctly  plead  and  if  not,  evidence  of  such  is 
not  admissible.  Modern  Woodmen  of  America  vs.  Weekley 
(Okla. ) 7  J8 

If  loss  is  within  a  warranty  or  exception  it  must  be  pleaded  affirmatively 
by  defendant.  A  general  denial  put  in  issue  whether  there  was 
such  visible  marks  on  the  body  as  provided  for  In  by-laws  even 
though  allegations  as  to  visible  marks  were  unnecessary.  Mutual 
Trust   &   Deposit   Co.   vs.    Travelers'   Protective  Ass'n  of   America 

(Ind.)    827 

fi)  The  presumption  that  the  business  transacted  in  Pennsylvania  by  an 
Alabama  beneficial  association  is  what  the  Association  declares 
it  to  be  and  not  an  insurance  business  may  be  overcome  by  the 
evidence.  Held,  to  show  that  the  business  transacted  by  the 
defendant  order  was  that  of  life  Insurance.  Marcus  vs.  Heralds 
of  Liberty   (Pa.) 4T 

Ib  an  action  on  a  benefit  certificate  the  result  of  coroner's  inquest  was 
admissible  as  prima  facie  evidence  of  the  fact  that  death  resultad 
from  the  cause  found  by  the  coroner's  jury.  Boeck  et  aU  vs. 
Modern   Woodmen    of   America    (Iowa) 4t 

Held,  on  the  fact  stated,  that  the  cause  of  action  was  the  injury,  the 
measure  of  recovery  being  determined  by  Is  results,  and  that  the 
evidence  was  therefore  not  error.  Cochburn  vs.  Hawkeye  Com- 
mercial Men's  Ass'n — Nugent  et  al.  vs.  Hawkejre  Commer- 
cial  Men's  Ass'n    (Iowa) 141 

Brror  to  exclude  evidence  that  insured  was  killed  while  violating  a  law 
'  where  fraternal  benefit  certificate  provided  that  it  should  be  void 
if  insured  died  in  consequence  of  an  attempted  violation  of  law. 
Eminent  Household  of  Columbian  Woodmen  vs.  Howie  (Ark.)..         St 

Where  an  alleged  director  of  defendant  corporation  furnished  a  printed 
copy  of  defendant's  by-laws,  on  which  his  name  appeared  with 
others  as  directors,  the  authenticity  of  which  by-laws  was  not 
denied,  and  he  testified  that  he  had  attended  a  director's  meeting 
when  the  matter  of  assignment  of  a  claim  against  defendant  to 
another  had  been  considered,  the  evidence  sufficiently  showed  his 
official  connection  with  defendant  to  Impute  his  knowledge  of 
the  alleged  assignment  to  defendant.  Cochburn  vs.  Hawkeye 
Commercial  Men's  Ass'n — Nugent  et  al.  vs.  Hawkeye  Commercial 
Men's  Ass'n   (Iowa) 141 
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Statement*  that  applicant  had  never  been  Intemperate,  but  that  he 
drank  beer  occasionally  would  not  falsify  by  evidence  that 
whiskey  had  been  in  his  possession  and  that  he  had  been  seen  to 
drink  whiskey  some  three  years  before  his  death,  etc.,  the  other 
evidence  belnff  overwhelming  to  the  effect  that  ho  never  used 
whiskey    as    a    beverage.      Lakka    va    Modern    Brotherhood    of 

America  (Iowa) tC 

It  must  be  presumed  that  an  association  knew  of  the  practice  of  local 
camp  in  receiving  and  remitting  assessments  after  the  day  on 
which  they  were  payable.  Dromgold  vs.  Royal  Neighbors  of 
America    (111.) 17f 

Burden  rests  on  Insurer  to  prove  fact  of  death  from  cause  exempted  by 
policy.  Red  Men's  Fraternal  Accident  Ass'n  of  America  vs.  Rip- 
pey    (Ind.)     Sli 

In  an  action  on  benefit  certificate  defended  on  ground  of  forfeiture  for 
nonpayment  of  premiums,  evidence  of  retention  of  back  premiums 
paid  after  actual  notice  of  Insured's  ill  health  admissible 
upon  question  of  association's  intention  In  originally  receiving 
premiums.  Evidence  that  insured's  neighbors  knew  that  she 
was  not  sick,  not  admissible  to  show  that  company  had  actual 
knowledge.  Keyes  et  al.  va  National  Council,  Knights  and  Ladles 
of   Security    (Mo.)    200 

Where  insured  was  killed  In  a  difficulty  with  another  and  by-laws  of 
association  prohibited  recovery  under  such  circumstances,  if  the 
insured  was  the  offending  party.  Insured's  general  reputation  for 
peace  and  quiet  and  evidence  that  he  was  a  violent  and  dan- 
gerous man  was  irrelevant.  Whether  insured  was  married  and 
how  many  children  he  had  was  incompetent.  Knights  of 
Maccabees  of  the  World  va  Shields  (Ky.) 217 

Evidence  of  statements  by  insured  to  another  physician  that  he  had 
diabetes  at  a  time  prior  to  date  of  application,  admissible  and 
material.     Knights  of  Maccabees  of  the  World  vs.  Shields  (Ky.)..  217 

Proof  by  beneficiary  of  death  of  Insured  coupled  with  introduction  of 
certificate  makes  out  a  prima  facie  case,  casting  on  defendant  the 
burden  of  establishing  its  defense.  Bange  vs.  Supreme  Council, 
Legion  of  Honor  of  Missouri  (Mo.) 206 

Slight  evidence  showing  an  intention  to  waive  a  forfeiture  of  benefit 
certificate  for  nonpayment  will  prevent  a  forfeiture.  Evidence 
that  association  retained  back  pasrments  after  actual  notice  of 
ill  health,  admissible  as  showing  waiver  of  forfeiture.  Keyes 
et  al.  va  National  Council,  Knights  A  Ladles  of  Security  (Mo.).   200 

Held  to  show  that  the  use  of  intoxicants  by  insured  was  such  that  no 
conservative  insurance  society  would  have  accepted  Insured  as  a 
risk  with  knowledge  of  his  habits.  Evidence  held  not  to  show  that 
agent  had  authority  other  than  to  select  examining  physician  and 
forward  application.  Modern  Woodmen  of  America  va  Interna- 
tonal   Trust  Ca    (Colo.) 22t 

One  relying  on  change  In  beneficiary  contract,  must  show  that  the 
change  has  been  made  in  the  manner  provided  for  in  the  laws  of 
the  association.  Grand  Lodge  A.  O.  U.  W.  vs.  Edwards  et  al. 
(Me.)    862 

Burden   on    defendant   to   establish    his    defense    that    member    resigned 

prior  to  death.     Kelly  et  al.  vs.  Knights  of  Father  Mathew  (Mo.).   861 

Evidence  that  other  members  of  the  association  had  received  notices 
mailed  at  the  time  plaintiff's  notice  was  alleged  to  have  been 
mailed  and  had  paid  promptly,  was  Inadmissible.  State  Division, 
Lone  Star  Ina  Union  vs.  Blassengame   (Tex.)    877 

Evidence  of  applicant's  statement  to  physician  admissible  to  show 
that  he  did  not  make  any  misrepresentation.  National  Council 
of   the   Knights   and   Ladies   of   Security   vs.    Sealey    (Tex.) 278 

Lapse.  Evidence  held  sufficient  to  show  nonpayment  though  assess- 
ment was  payable  either  to  association  or  to  authorized  depository 
bank.     Mulherin   vs.   Bankers'   Life  Ass'n.    (Iowa)    862 

Where  defendant  set  up  a  forfeiture  for  nonpayment  where  plaintiff 
alleged  no  notice  of  assessments  were  mailed,  held  to  sustain  a 
finding  that  notices  of  such  assessments  were  not  mailed  at  such 
time  as  to  Justify  a  forfeiture  prior  to  the  time  those  assess- 
ments were  actually  tendered,  three  days  before  member's  death. 
State   Division.    Lone   Star   Ins.    Union    vs.    Blassengame    (Tex.)..   877 

In  an  action  by  former  wife  against  insured's  heirs  to  recover  proceeds 
of  fraternal  beneficiary  policy,  held,  plaintiff  not  entitled  to 
payment  of  certificate  unless  she  was  dependent  upon  member 
at  time  of  death;  the  burden  of  proof  rests  upon  her.  If  it  were 
shown  that  by  his  death  the  former  wife  could  not  recover  on  a 
Judgment  rendered  previous  to  his  decease,  she  would  be  regarded 
as  dependent  upon  him.  The  fact  alone  that  such  judgment  had 
been  satisfied  would  not  make  her  dependent  upon  him  if  his 
death  did  not  prevent  the  collection  of  her  Judgment  .Tohnson 
vs.  Grand  Lodge  A.  O.  U.  W.  of  Kansas  et  nl.   'Kan.) 451 

Burden  of  establishing  the  fact  of  a  proper  hearing  upon  fraternal  order 
was  on  the  defendant.  Kulberg  et  al.  vs.  National  Council, 
Knights  and  Ladles  of  Security  (Minn.) 464 
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Evidence,  held  to  show  neither  acquiescence  In  the  order  of  expulsion 
nor  abandonment  of  membership.  Kulbers  et  al.  vs.  National 
Council,  Knlffhts  and  Ladies  of  Security   (Minn.) 4C4 

Defense  of  self-destruction  is  an  affirmative  defense  and  burden  rests 
on  association.  Benard  et  al.  vs.  Protected  Home  Circle 
(N.    Y.)     5Ct 

Held,  that  the  facts  proved  were  insufficient  to  raise  the  presumption 
of  death,  arising'  from  an  absence  from  home,  unheard  from,  for 
a  period  of  seven  years.  Modern  Woodmen  of  America  vs. 
Ghromley    (Okla.)     518 

New  contract  by  which  certiflcate  was  discharged  and  satisfied,  was 
admissible  in  evidence  though  there  was  no  new  consideration; 
it  then  being  a  question  for  the  court  or  Jury  as  to  its  sufficiency 
to  bar  the  action.  Robertson  vs.  District  Grand  L>odge  No.  2S 
(Ala.)     571 

Evidence  of  disappearance  of  insured,  continued  absence  for  more  than 
seven  years  and  of  inquiry  and  search  for  him  was  such  that 
it  sustains  finding  of  Jury  that  he  was  dead.  Pierson  vs.  Modem 
Woodmen     of     America     (.Minn.)      588 

Where  proofs  of  death  furnlsheu  by  beneficiary  give  suicide  as  cause 
of  death,  the  burden  is  shifted  to  plaintiff  to  show  that  it  was 
not  caused  by  suicide.  Jenkner  vs.  Supreme  Tent.  Knights  of 
Maccabees   of  the   World   et  al.    (Pa.)    730 

Trial  Judge  sitting  as  trior  of  both  law  and  facts,  was  authorized  to 
find  that  association  had  waived  forfeiture  which  would  have 
resulted  from  nonpayment  of  arrearages  of  dues;  or  he  was  au- 
thorized to  find  there  was  no  arrearage  of  dues.  Patterson  vs. 
Equitable  Life  Assur.   Soc.    (Ark.)    717 

The  fact  that  decedent  was  attended  by  a  physician  at  a  natural  child- 
birth within  five  years  did  not  make  her  answer  false,  that 
being  not  an  illness  or  ailment  within  the  meaning  of  the  ques- 
tion. Ladies  of  Maccabees  of  the  World  vs.  Kendrlck  (Tex.)  ..  7S5 
(•)  B«lil,  that  the  scope  of  the  assiirimont  was  a  question  for  tha  jury,  and 
was  properly  submitted  under  Instructions  requiring  them  to  And 
that  there  had  been  an  assignment  to  N.  of  the  Assared's  rl^ht 
to  recover  on  the  certiflcate.  and  that  defendant  had  notice  of  tha 
assignment  before  it  had  settled  with  assured,  in  order  to  entitle 
plaintiff  to  recover.  Cochbum  vs.  Hawkeye  Commercial  Men's 
Ass'n — Nuffent  et  al.  vs.  Hawkeye  Commercial  Men's  Aa^B 
<Iowa)     141 

Proof  of  receipt  of  notice  in  time  for  member  to  exercise  his  riffhts  If 
necessary  to  sustain  a  suspension  where  such  notices  were  not 
mailed  to  his  regular  address.  Bangs  vs.  Supreme  Council,  Le- 
gion of  Honor  of  Missouri  (Mo.)  S9f 

Question  of  forfeiture  of  certiflcate  and  waiver  for  Jury.     Keyes  et  al. 

vs.   National  Council.  Knights  A  Ladles  of  Security  (Mo.) 8«« 

In  an  action  on  a  policy  governed  by  by-laws  providing  that  no  liability 
shall  attach  thereon  until  after  thirty  days  from  its  issuance 
where  ■  insured  died  within  thirty  days,  a  peremptory  instruction 
for  defendant  should  have  been  fflven.  Grand  Lod^e  of  Colored 
Knights  of  Pythias  vs.  Seay   (Miss.)    Stf 

On  the  facts  stated,  held  no  misrepresentation  under  the  laws  of  the 
order  providing  that  such  should  defeat  any  recovery.  Natlon&l 
Council  of  the  Knights  and  Ladles  of  Security  va  Sealey  (Tex.).  S78 

Question  for  Jury  as  to  whether  member  resigned  from  order  durinff  his 

life  time.     Kelly  et  al.  vs.  Knights  of  Father  Mathew   (Mo.)....  ttf 

Instruction  that  burden  of  proof  was  upon  defendant  to  show  that 
notices  were  mailed  at  that  time  were  not  objectionable.  State 
Division,  Lone  Star  Ins.  Union  vs.  Blassengame  (Tex.)    S77 

Where  evidence  on  certiflcate  was  conflicting  as  to  whether  deceased 
was  in  arrears  or  had  been  legally  suspended  at  time  of  death, 
issue  was  properly  left  to  the  Jury.  Grand  Lodge,  F.  A  A.  M. 
of  Texas  vs.   Dlllard   (Tex) 478 

As  against  defendant's  request  for  directed  verdict,  evidence  held 
sufficient  to  take  the  case  to  the  Jury  on  question  whether  hear- 
ing pursuant  to  which  assured  was  expelled  was  such  as  to 
deprive  the  court  of  Jurisdiction  because  no  appeal  was  taken 
within  the  order.  'Kulberg  et  al.  vs.  National  Council,  Knights 
and  Ladles  of  Security  (Minn) 464 

Whether  clerk  of  local  agent  of  order  had  authority  to  refuse  to  receive 
assessment,  held  question  for  the  jury.  Supreme  Lod^e  K.  P. 
va  Connelly  (Ala.)   454 

Trial  court  did  not  err  in  answering  a  question  asked  by  Juror.     Ruder 

vs.  National  Council,  Knights  and  Ladies  of  Security  (Minn.) 448 

Motion  for  nonsuit  on  ground  that  insured  at  his  death  .was  living 
in  concubinage,  in  violation  of  the  laws  of  the  order,  properly 
refused  where,  after  consideration  of  claim  at  meeting  of  lodge, 
beneficiary  was  declared  to  be  legal  wife  of  insured,  and  was  di- 
rected to  secure  letters  of  administration,  as  it  was  for  the  Jury 
to  decide  whether  lodge  waived  a  strict  compliance.  Little  et 
al.   vs.   Grand  Lodge   K.   P.   of  South  Carolina  (S.   C.) 690 

Held,  to  make  it  a  question  for  Jury  whether  Insured  took  poison  by 
mistake  or  for  suicidal  purpose.  Benard  et  al.  vs.  Protected 
Home    Circle    (N.    Y.) 5ft 
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Sufficient  doubt  to  require  submission  to  jury  as  to  whether  question 
concerning'  pregnancy  was  asked  applicant,  is  raised  by  examiner's 
testimony  that  he  was  unable  to  say  whether  he  asked  her  the 
question  and  that  he  was  unable  to  tell  whether  he  asked  all  the 
questions  in  the  blank.     Clark  vs.   North  American  Union   (Mich.)   728 

Evidence  held   sufficient  to  take   to  Jury,   question  whether  assignment 

had  been  paid.     Royal  Neighbors  of  America  vs.  Laufman  (Ky.)..   724 

Where  evidence  presented  a  question  of  fact  as  to  whether  he  drank 
carbolic  acid  with  suicidal  Intent  or  by  mistake,  and  there  was 
evidence  that  beneficiary,  without  knowledge  of  contents, 
signed  the  proofs  of  death  prepared  by  insurer's  agent  giving 
suicide  as  cause,  court  properly  refused  to  direct  verdict  for 
defendant.  Jenkner  vs.  Supreme  Tent.  Knights  of  Maccabees  of 
the  World  et  al.    (Pa.) 780 

Payment  of  dues.  Conflict  of  two  findings  must  be  reconciled  by 
reference  to  the  record.  Sovereign  Camp  Woodmen  of  the 
World   vs.   Wagnon   (Tex. )    784 

Answers  to  special  Interrogatories  concerning  visible  marks  of  injury 
on  body  were  not  so  inconsistent  with  the  general  verdict  as 
to  warrant  a  Judgment  for  defendant  notwithstanding  the  verdict. 
Mutual    Trust   &    Deposit   Co.    vs.    Travelers*    Protective   Ass'n    of 

America    (Ind.) 887 

<7)  Defendant  having  cloarly  Indicated  its  Intention  to  refuse  further  recog- 
nition of  assured's  membership,  subsequent  tender  of  dues  and 
assessments  was  not  necessary.  Kulberg  et  al.  vs.  National 
Council.   Knights  and  Ladies  of  Security   (Minn.) 464 
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